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INTRODUCTION

This report contains the recommendations of the U.S. International Trade Commission
(Commission) to the President under section 1205 of the Omnibus Trade and Competitiveness
Act of 1988 (the 1988 Act) (19 U.S.C. 3005) with respect to the tariff treatment of certain
utilitarian articles with festive designs or motifs in the Harmonized Tariff Schedule of the United
States (HTS)." The Commission initiated this investigation after receiving a letter from U.S.
Customs and Border Protection (Customs) on July 1, 2010.

In addition to the Commission’s recommendations, this report includes a summary of the
information on which the Commission’s recommendations are based and a copy of all written
views submitted by interested Federal agencies and other interested parties. Appendix A to the
report includes a copy of Customs’ letter proposing certain HTS modifications and a copy of the
Commission’s notice announcing the investigation (which was published in the Federal Register
on September 20, 2010). That notice also included the Commission’s proposed
recommendations, which for discussion purposes were the same as the modifications proposed
by Customs in its letter of July 1, 2010. Appendix B contains pertinent HTS provisions and the
Explanatory Note to HS heading 9505. Appendix C contains copies of Commission notices of
December 2, 2010, and of March 15, 2011, which announced extensions of the date by which the
Commission expected to report its recommendations to the President. Appendixes D through M
contain copies of the written views submitted by interested Federal agencies and other interested
parties during this investigation. Appendix N contains a copy of the full texts of sections 1205
and 1206 of the 1988 Act.

RECOMMENDATIONS AND PROBABLE
ECONOMIC EFFECT FINDING

The Commission recommends to the President that no modifications to the HTS be
proclaimed in response to Customs’ request. The Commission makes this recommendation for
two principal reasons: (1) the proposed modifications are not necessary or appropriate to meet
any of the objectives set forth in section 1205(a) of the 1988 Act and (2) even if they were, they
would not meet the requirements of section 1205(d) of the 1988 Act in that they would not
ensure substantial rate neutrality. A more detailed statement of the reasons for the
Commission’s recommendation is set forth later in this report.

Because it is not recommending a change to the HTS in this report, the Commission is
not submitting the statement described in section 1205(c) of the 1988 Act that relates to the
probable economic effect of each recommended change on any industry in the United States.

! The 1988 Act, Public Law 100-418, approved the implementation of the HTS and repealed the former Tariff
Schedules of the United States, effective as of January 1, 1989.



SUMMARY OF THE INFORMATION AND REASONS
FOR THE RECOMMENDATIONS

l. STATUTORY REQUIREMENTS

The relevant statutory requirements relating to Commission recommendations are set out
in section 1205 of the 1988 Act.? Section 1205(a) directs the Commission to keep the HTS
under continuous review and periodically to recommend to the President such modifications in
the HTS as the Commission considers necessary or appropriate (1) to conform the HTS with
amendments to the Harmonized System (HS) Convention; (2) to promote the uniform application
of the HS Convention and the Annex thereto; (3) to ensure that the HTS is kept up to date in
light of changes in technology or patterns of trade; (4) to alleviate unnecessary administrative
burdens; and (5) to make technical rectifications. Moreover, section 1205(d) states that the
Commission may not recommend a modification unless (1) the modification is consistent with
the HS Convention or any amendment thereto, is consistent with sound nomenclature principles,
and ensures substantial rate neutrality; (2) any change to a rate of duty is consequent to, or
necessitated by, nomenclature modifications that are recommended under section 1205; and (3)
the modification does not alter existing conditions of competition for the affected U.S. industry,
labor, or trade.

Section 1205(b) requires that the Commission, in formulating its recommendations,
solicit and consider the views of interested Federal agencies and the public. It also requires that
the Commission must give notice of its proposed recommendations and afford reasonable
opportunity for interested parties to present their views in writing. Section 1205(c) requires that
the Commission, in its report to the President, include its recommendations, a summary of the
information on which they are based, the probable economic effect of each recommended change
on any industry in the United States, a copy of all written views submitted by interested Federal
agencies, and a copy or summary of views of all other interested parties.

Section 1206 describes the President’s authority to take action after receiving
Commission recommendations. Section 1206 also sets out the procedures the President must
follow before proclaiming a modification.

2 The texts of sections 1205 (relating to the Commission’s review and recommendations) and 1206 (relating to
Presidential action) of the 1988 Act can be found in appendix N.
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1. BACKGROUND AND SUMMARY OF INFORMATION
A. Introduction

At issue in this investigation is the tariff treatment for certain utilitarian articles with
festive designs and/or motifs® and whether those articles should be dutiable at the rates
applicable to articles with the same utilitarian function or be free of duty under HTS heading
9505 by virtue of their festive designs and/or motifs. Central to this issue is note 1(v) to chapter
95 of the HTS that the President proclaimed effective February 3, 2007, implementing a
provision recommended by the World Customs Organization (WCQ) in 2004.* Note 1(v)
clarified that certain goods having a utilitarian function should be excluded from chapter 95 and
instead should be classified in other tariff schedule chapters according to their constituent
material. Also at issue is the consideration, if any, that should be given to the decision of the
U.S. Court of Appeals for the Federal Circuit (“Federal Circuit”) in Michael Simon Design, Inc.
v. United States (“Michael Simon I”*),> issued in September 2007, seven months after
proclamation of the new note. That decision addressed the appropriate classification in the HTS
of certain utilitarian goods at the time of their entry in 2003, before the proclamation of new note
1(v). Customs asserts that Michael Simon | requires the changes in duty treatment it proposes.

B. Customs’ proposed modifications

In its letter of July 1, 2010, Customs said that new note 1(v) to chapter 95 had the effect
of increasing tariff rates on certain utilitarian articles with festive designs and/or motifs that the
Federal Circuit held should receive duty-free treatment as festive articles under chapter 95.° To
correct this situation, Customs proposed certain changes apparently intended to add the items on
which the Federal Circuit ruled in Michael Simon 1 to those currently entitled to duty-free
treatment under two subheadings of chapter 98.

Specifically, Customs proposed replacing two chapter 98 subheadings with new
headings, and adding a U.S. note that would be applicable to one of the new headings. Proposed
new heading 9817.95.01 would include articles now within existing subheading 9817.95.01 and
the superior text thereto. Proposed new heading 9817.95.02 would replace subheading
9817.95.05 and would encompass utilitarian articles “incorporating a symbol and/or motif that is

s Litigation discussed in this report focused mainly on textile apparel and other textile articles, but, in fact, the
discussion and findings cover any utilitarian article with festive designs and/or motifs.

4 WCO Document NGO0094B1, 26 June 2004. Under Article 16 of the HS Convention, based on the WCQ’s
recommendation, note 1(v) to chapter 95 was to become effective for HS member countries as of January 1, 2007; the
requirements of sections 1205 and 1206 of the 1988 Act required additional time for U.S. implementation. The Commission
recommended that the President add note 1(v) to chapter 95 in order to conform the HTS to the HS Convention, as required
under section 1205(a), after the WCO recommended the insertion of note 1(v) to chapter 95 in the HS Convention’s Annex in
June 2004. See Proposed Maodifications to the Harmonized Tariff Schedule of the United States, Investigation No. 1205-6
(Final), Publication 3851 (April 2006).

> Michael Simon Design, Inc. v. United States, 452 F. Supp. 2d. 1316 (Ct. Int’l Trade 2006) (decided Aug. 24, 2006),
aff’d, 501 F.3d 1303 (Fed. Cir. 2007) (decided Sept. 11, 2007).

6 See Appendix A (Customs’ letter) at A-4.



closely associated with a festive occasion.” Articles for which duty-free entry could be claimed
under the proposed new heading would also need to meet the terms of proposed new U.S. note 9
to subchapter XVII of chapter 98 of the HTS, which reads as follows:

Heading 9817.95.02 applies only to tableware, kitchenware (except baking pans, cookie
cutters, cookie stamps and presses)’ and toilet articles of chapter 39, 69 or 70; carpets and
other textile floor coverings of chapter 57; apparel and accessories of chapter 61 or 62;
and made-up textile articles of chapter 63.

Customs explained that its proposed modifications would ensure substantially rate-
neutral, duty-free treatment to certain utilitarian articles with festive designs and/or motifs in
accordance with the Federal Circuit’s decision in Michael Simon | and certain decisions cited in
the court’s opinion, including Park B. Smith, Ltd. v. United States and Midwest of Cannon Falls,
Inc. v. United States.® Customs also said that the proposed amendments would, when properly
implemented, ensure that utilitarian or functional articles (except baking pans, cookie cutters,
and cookie stamps and presses) with festive designs and/or motifs entered on or after February 3,
2007, would be classified in accordance with note 1(v) to chapter 95.°

C. Tariff classification of festive articles

The Customs request pertains to a range of utilitarian articles with festive designs or
motifs. Over time, an extensive body of rulings and judicial decisions has dealt with the
classification of these goods, focusing on their eligibility for classification in heading 9505.

Since January 1, 1989, heading 9505 has covered “festive, carnival or other
entertainment articles, including magic tricks and practical joke articles; parts and accessories
thereof.” The heading has six tariff rate lines for “articles for Christmas festivities and parts and
accessories thereof” and three tariff rate lines that covered other goods within the scope of the
heading. Since January 1, 1995, the general duty rate for all nine rate lines has been free.'

In classifying goods of a type covered by Customs’ request, Customs considers whether a
particular item should be covered by heading 9505 or by other tariff headings that might more
specifically describe the goods (e.g., “festive article” versus “sweater”). Legal notes in several

! According to Customs’ letter (Appendix A, footnote 3, p. 4), “Pending litigation in the Court of International Trade,
Customs’ position is that the utilitarian or functional articles described as baking pans, cookie cutters, cookie stamps and presses,
that are used in preparation for a festive occasion and not used or displayed during a festive occasion, are not festive articles
within the scope of heading 9505.” Information obtained from Customs officials subsequently indicated that the litigation was
settled with a stipulation between the parties that these goods are not “festive articles” for tariff purposes.

8 park B. Smith, Ltd. v. United States, 347 F.3d 922 (Fed. Cir. 2003); Midwest of Cannon Falls, Inc. v. United States,
122 F.3d 1423 (Fed. Cir. 1997).

% See Appendix A (Customs’ letter) at A-5.

10 see Presidential Proclamation 6763 of Dec. 23, 1994 (60 Fed. Reg. 1007, 1419). See appendix B for a copy of
heading 9505, its subordinate rate lines, and note 1 to chapter 95.
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HTS chapters relate to the decision of whether goods are classifiable in heading 9505 or in other
HTS headings.*

As indicated in the following sections, the change to note 1 to chapter 95 that was
implemented for the United States on February 3, 2007, affected the scope of the heading by
excluding items with a utilitarian function. The note made it clear that the types of goods
covered by Customs’ request that were imported on and after that date were not to be classified
in heading 9505, but in other chapters according to their constituent material.

D. WCO recommendation to clarify the scope of heading 9505

In 2004, the WCO recommended a change to the HS to provide that certain categories of
utilitarian goods are excluded from classification in chapter 95, and thus from heading 9505,
which covers, inter alia, festive articles. The amendment added subparagraph (v) to note 1 to
chapter 95, excluding the following goods from the chapter:

(V) Tableware, kitchenware, toilet articles, carpets and other textile floor coverings,
apparel, bed linen, table linen, toilet linen, kitchen linen and similar articles
having a utilitarian function (classified according to their constituent material).

Under Article 16 of the HS Convention, note 1(v) would become effective as of January 1, 2007.
The note formally provides for the classification by WCO members of utilitarian articles with
festive designs and/or motifs, which have been the subject of numerous Customs rulings and
judicial decisions in the United States.

E. U.S. actions following WCO recommendation

In response to the WCQO’s 2004 recommendation, in April 2006, the Commission
recommended the insertion of new subparagraph (v) in note 1 to chapter 95 of the HTS,
containing the language of the WCO recommendation.* Following discussions with Customs
and the Office of the United States Trade Representative, the Commission also recommended the
creation of provisions in subchapter XVII to chapter 98 of the HTS to reflect, in the form
requested by Customs, the judicial decisions and Customs’ practice from the prior 10 years that
provided duty-free treatment to certain utilitarian festive articles. The Commission
recommended the chapter 98 provisions as the means to ensure substantial rate neutrality, as

Y For example, note 1(c) to chapter 95 excludes from that chapter “sports clothing or fancy dress, of textiles, of
chapter 61 or 62”; note 1(t) to section XI of the HTS (covering textile and apparel articles) excludes from that section “articles of
chapter 95 (for example, toys, games, sports requisites and nets)”; and note 2(k) to chapter 69 (ceramic articles) excludes from
chapter 69 “articles of chapter 95 (for example, toys, games and sports equipment).”

12 See Proposed Modifications to the Harmonized Tariff Schedule of the United States, Investigation No. 1205-6
(Final), Publication 3851 (April 2006).



required by section 1205(d)(1)(C). Effective on February 3, 2007, the President proclaimed new
subparagraph (v) to note 1 to chapter 95 and the recommended chapter 98 tariff lines.*®

F. Views of Interested Parties

In response to the Commission’s request for public comments, 10 interested parties
submitted written views addressing the provisions requested by Customs:**

Target and Michael Simon Design, Inc.

Fruit of the Loom

The Hosiery Association

Drinker Biddle & Reath LLP

The United States Association of Importers of Textiles and Apparel

Gildan Activewear

BGE Ltd.

Specialty Graphic Imaging Association

American Manufacturing Trade Action Coalition, National Council of Textile
Organizations, and National Textile Association

Committee for the Implementation of Textile Agreements, U.S. Department of
Commerce

1. Proposed U.S. note

The following parties expressed views concerning the new U.S. note requested by
Customs.

BGE Ltd. supported the proposed U.S. note, but expressed the view that jewelry articles
classifiable in HTS chapter 71 or elsewhere in the HTS should be included in the enumeration of
eligible products.™

Target and Michael Simon supported all of the requested provisions as proposed by
Customs and detailed by the Commission in its Federal Register notice.'®

Drinker Biddle & Reath (DBR) and the United States Association of Importers of
Textiles and Apparel (USA-ITA) supported Customs’ request but did not comment on the
language of the proposed U.S. note.”

13 presidential Proclamation 8097 of Dec. 27, 2006 (72 Fed. Reg. 453); the implementing annexes are set forth in
Modifications to the Harmonized Tariff Schedule of the United States Under Section 1206 of the Omnibus Trade and
Competitiveness Act of 1988, USITC Publication 3898 (Dec. 2006), at 144, 146.

14 Copies of the written submissions are set out in their entirety in Appendixes D through M.
15 Appendix H.

16 Appendix D.

. Appendixes J and G.



The American Manufacturing Trade Action Coalition and others (their submission
is referred to hereafter as the joint submission) indicated the domestic textile industry’s
opposition to the courts’ interpretation of what should be classified as “festive articles” and
expressed the view that “textile articles with a festive design are still ordinary textile articles that
should be subject to the applicable duties.” Citing the enforcement problems arising from the
courts’ interpretation (and thus from the Customs proposal), the joint submission further stated
that, “Apparel and home furnishing products such as shirts and rugs are certainly used on other
occasions and therefore are not properly classified as festive articles.” The joint submission did
not suggest specific modifications to the requested note language.*®

Fruit of the Loom (FOTL) opposed the request, saying that it would alter the conditions
of competition for the domestic industry, harm the national economic interest, and contravene
WCO practice. It cited the business decisions made by the domestic industry that it says would
be undercut by the provisions and the undermining of the negotiated tariff advantages accorded
to free trade agreement partners. FOTL did not suggest specific modifications to the requested
note language.*

The Hosiery Association (THA) asserted that the domestic socks and hosiery industry
would be harmed if its products are included and asked for several changes in the requested HTS
modifications. THA sought the exclusion of socks and hosiery from the proposed changes, or at
a minimum that the “festive adornment” should be the only design or motif on the products and
occupy a significant portion (30 percent or more) of the surface of each article. It also sought
annual quantitative limitations on imports, by importer. Although it sought a clear definition of
the term “festive,” THA did not suggest such a definition. No specific modifications to the
requested legal note were presented.?

Gildan Activewear (Gildan) commented that the requested modifications would be
damaging to domestic interests, with a significant financial impact in terms of lost revenue and
would present enforcement burdens. It suggested a variety of changes in general terms, similar
to those sought by THA, but did not offer specific changes to the proposed U.S. note.?

The Specialty Graphic Imaging Association (SGIA) expressed opposition to the
inclusion of decorated garments in the proposal, stating that it would cause harm to the domestic
industry engaging in “finishing operations such as screen printing and embroidery.”?

Committee for the Implementation of Textile Agreements (CITA), U.S. Department
of Commerce supported CBP’s proposed language for a new U.S. note in chapter 98.%

18 Appendix 1.

19 Appendix E.
20 Appendix F.

2 Appendix K.
2 Appendix L.
2 Appendix M.



2. Proposed modifications to tariff rate lines

The Commission received written views from several interested parties concerning
Customs’ proposed tariff lines in chapter 98, and all such views were directed at the proposed
new heading 9817.95.02. No comments concerning the modifications to existing subheading
9817.95.01 or the deletion of subheading 9817.95.05 were received. The comments may be
summarized as follows:

USA-ITA supported the new tariff line but suggested that new heading 9817.95.02 be
modified to include examples of several less well-known holidays, in order to indicate that the
scope of the provision is not limited in any meaningful way.?

BGE Ltd. generally supported the proposed changes, but with modifications. BGE
argued that, on the basis of court decisions, the interpretation of the new provisions should
clearly include all holidays and private celebratory events, such as weddings and graduations.
BGE also said that the terms “closely associated” and *“used or displayed principally during that
festive occasion and not typically at any other time” are vague. BGE expressly sought the
addition of “notes” outlining a wide range of “holidays” and “celebratory events.”*

DBR generally supported the proposed subheading. However, it said first that the texts
should clearly indicate that the scope of the provisions is not limited to civic and religious
holidays, but includes private festive celebrations such as birthdays and weddings. Second, DBR
suggested that the text should be better aligned with the text of the WCO Explanatory Note for
heading 9505. DBR pointed to the wide use of enumerations in the HTS starting with the phrase
“for example” as arguing against the proposed alternative language suggested by the
Commission in its notice of institution.”®

Target and Michael Simon supported the proposed new tariff lines and favored the
proposed alternative language set forth in the notice of institution of this investigation.*’

FOTL opposed the creation of new heading 9817.95.02, saying that the changes would
alter the conditions of competition in the textile industry and harm U.S. economic interests.
FOTL argued that the new provisions are likely to present administrative problems and open up
additional litigation. It also argued that the creation of the new provisions could be considered to
be inconsistent with the United States’ obligations under the International Convention on the
Harmonized Commodity Description and Coding System.?

Gildan opposed the creation of new heading 9817.95.02, because the heading would
alter the existing conditions of competition to the detriment of the U.S. economy. Gildan also

24 Appendix G.
% Appendix H.
2 Appendix J.

2z Appendix D.
2 Appendix E.



argued that the changes would effectively result in tariff rate reductions for some products and
that the changes would create additional enforcement difficulties for Customs. If the changes are
implemented, Gildan requested that the phrase “or similar festive occasion” be struck from the
proposed subheading and be replaced by a definitive list of specific festive occasions.?

THA opposed the proposed new heading. THA pointed out that the current provisions
do not include socks or hosiery and that the changes would result in a change in the competitive
position of the industry encouraging the transfer of manufacturing from the Western Hemisphere
to Asia. THA commented that the descriptive language should not allow overly broad
interpretation and that measures should be considered to limit the use of any new provisions.
THA asked that the term “festive” be clearly defined and that the phrase “or similar occasions”
be struck from the proposed text.*

The joint submission opposed the proposed new subheading and noted the competitive
pressures on the domestic textile industry. Although the joint submission recognized that the
proposed changes are the result of the interpretation of the term “festive articles” by the courts, it
disagreed with a broad interpretation of the term and requested that measures be taken to prevent
articles not covered by existing court cases from using the new provisions.*

SGIA opposed the proposed new subheading. If the duty-free provisions are to include
garments, SGIA recommended that their applicability be narrowly limited by a clear definition
of the term “festive” and clear identification of the eligible festive occasions.*

Committee for the Implementation of Textile Agreements (CITA), U.S. Department
of Commerce supported CBP’s proposed changes to the two tariff lines in question but urged
that CBP closely examine goods entering under these provisions to assure that they are festive
articles. CITA stated further that, if textile and apparel products entered under these tariff lines
that were not festive articles, there would be a negative impact on the U.S. textile and apparel
industry.®

1. COMMISSION RECOMMENDATIONS

The Commission’s proposed recommendations, published in the Federal Register on
September 20, 2010, would have adopted Customs’ proposed modifications to the HTS, as
summarized above.** After considering the statutory requirements, the comments submitted by
interested parties and agencies, and other relevant information, and upon further consideration of
Customs’ proposed modifications, however, the Commission recommends that the President

2 Appendix K.

%0 Appendix F.

8 Appendix I.

82 Appendix L.

3 Appendix M.

%4 75 Fed. Reg. 57293, 57294-95.



proclaim no modifications to the HTS in response to the Customs letter. The Commission has
concluded that the modifications proposed by Customs are not necessary or appropriate to meet
the objectives set out in section 1205(a) of the 1988 Act and, further, that the proposed
modifications do not meet the requirements of section 1205(d) of the 1988 Act because they
would violate the substantial rate neutrality requirement. The Commission also notes evidence
presented to it that the proposed modifications would alter existing conditions of competition for
the affected U.S. industry, labor, or trade, which would also make the modifications contrary to
section 1205(d).

A. Modifications not “necessary or appropriate”

As indicated above, section 1205(a) of the 1988 Act directs the Commission to
recommend to the President such modifications to the HTS as it considers necessary or
appropriate to meet one or more of five stated objectives: (1) to conform the HTS with
amendments made to the HS Convention; (2) to promote the uniform application of the HS
Convention and particularly the Annex thereto; (3) to ensure that the HTS is kept up to date in
light of changes in technology or in patterns of international trade; (4) to alleviate unnecessary
administrative burdens; and (5) to make technical rectifications.

In its letter of July 1, 2010, Customs did not claim that the modifications it was proposing
were necessary or appropriate to meet any of the objectives in section 1205(a), and in fact
Customs did not even refer to section 1205(a) in its letter. Instead, Customs claimed that its
proposed modifications were needed “to ensure substantially rate neutral duty-free treatment to
certain utilitarian articles with festive designs and/or motifs in accordance with the recent
judicial decision of Michael Simon Design, Inc. v. United States.”®

Based on its review, the Commission concludes that the modifications proposed by
Customs do not meet any of the five objectives set out in section 1205(a). In the Commission’s
view, the HTS already conforms to the HS Convention, in that the note recommended by the
WCO was reflected in the HTS as of February 3, 2007. Further, the requested modifications
would not promote the uniform application of the Convention, because they would deal only
with domestic duty treatment for the goods concerned and not their classification. Likewise, the
proposed changes are not intended to update the HTS for new technology or changing patterns of
trade, nor would they alleviate administrative burdens (given that rulings on the eligibility of
goods for the new provisions would likely ensue and that many terms are not defined) or
constitute technical rectifications. As a result, the Commission finds that the modifications
proposed by Customs are not necessary or appropriate to meet the objectives of section 1205(a)
and accordingly do not provide a legal basis for the Commission to recommend modifications to
the HTS.

% See Appendix A (Customs’ letter) at A-1.
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B. Substantial Rate Neutrality

As stated in the “statutory requirements” section above, the Commission may not
recommend any modification to the HTS unless the modification ensures substantial rate
neutrality.® In its letter, Customs asserts that its proposed modifications to the HTS are
necessary to ensure substantial rate neutrality by according duty-free treatment to certain
utilitarian articles with festive designs and/or motifs in accordance with the Federal Circuit’s
decision in Michael Simon 1.** The Commission disagrees and finds that it is the proposed
modifications themselves that would not be rate neutral.

The Commission analyzes the consistency of Customs’ proposed modifications to the
HTS based on the HTS as it exists today, including note 1(v) to chapter 95, and not based on the
Federal Circuit’s decision in Michael Simon I, which was predicated on the HTS as it existed in
2003. Note 1(v) to chapter 95 expressly precludes utilitarian articles with festive designs and/or
motifs from receiving duty-free treatment as festive articles under chapter 95 and provides that
such articles should instead to be classified according to their constituent material.
Consequently, in most cases, utilitarian articles with festive designs and/or motifs are dutiable
under the tariff headings corresponding to the utilitarian articles in question.® Customs’
proposed modifications to the HTS would accord duty-free treatment to such utilitarian articles
with festive designs and/or motifs. Because Customs’ proposed modifications would eliminate
the tariff rates that are currently applicable to utilitarian articles with festive designs and/or
motifs, the Commission finds that the proposed modifications would violate the substantial rate
neutrality requirement. The Commission’s recommendation that the President not proclaim
Customs’ proposed modifications therefore ensures substantial rate neutrality in accordance with
section 1205(d)(1)(C) of the 1988 Act.*

Michael Simon I involved sweaters emblazoned with festive designs imported into the
United States in July 2003 under the HTS as it then existed. When Customs declined to classify
the sweaters as festive articles eligible for duty-free treatment under chapter 95 on grounds that
utilitarian articles like sweaters are excluded from the chapter, the importers appealed. In a
decision issued on September 11, 2007, the Federal Circuit held that “utilitarian goods are not
excluded from classification as festive articles” under heading 9505 based either on “the tariff
heading language alone” or when the heading is “construed in light of the section and chapter
notes, which are binding.”*

% Section 1205(d)(1)(C) of the 1988 Act; 19 U.S.C. § 3005(d)(1)(C).

3 See Appendix A (Customs’ letter) at A-1.

% For example, in its submission of October 21, 2010, the USA-ITA commented that “[a]t present, utilitarian articles
(including apparel and accessories) classified in Chapter 61 or 62 of the HTS as well as made-up textile articles classified in
Chapter 63 are not eligible for classification as festive articles in Chapter 95.” Appendix G at G-1. According to the comments
submitted by Gildan on October 22, 2010, the effective ad valorem duty rates applicable to textile and apparel articles entered
under chapters 61, 62, and 63 of the HTS, were 13.0 percent, 12.2 percent, and 6.9 percent ad valorem, respectively, in 2009.
Appendix K at K-4 (citing U.S. International Trade Commission data).

%19 U.S.C. § 3005(d)(1)(C).

%0 Michael Simon I, 501 F.3d at 1306-07 (decided Sept. 11, 2007).
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Effective February 3, 2007, the President proclaimed subparagraph (v) to note 1 of
chapter 95.** New note 1(v) clarifies that chapter 95 “excludes articles that contain a festive
design, decoration, emblem or motif and have a utilitarian function, e.g., tableware, kitchenware,
toilet articles, carpets and other textile floor coverings, apparel, bed linen, table linen, toilet
linen, kitchen linen and similar articles having a utilitarian function (classified according to their
constituent material).” In other words, note 1(v) clarifies that utilitarian articles featuring a
festive design are not to be classified as festive articles under chapter 95, but rather under the
appropriate tariff heading according to the article’s constituent material.*?

Because the Federal Circuit decision in Michael Simon | was expressly predicated on
chapter 95 as it existed in 2003, the Commission does not view that decision as dispositive of its
analysis of the HTS as it exists today, including note 1(v) to chapter 95. Indeed, the Court itself
recognized that “[c]hapter 95’s notes have been amended to expressly exclude utilitarian items”
and that its decision was “concerned with the tariff schedule as it existed at liquidation,” in July
2003.% Although the Court found that chapter 95, as it existed in 2003, did not exclude
utilitarian goods from classification as festive articles, the Court did not consider note 1(v) to
chapter 95, which expressly excluded utilitarian goods from classification as festive articles as of
February 3, 2007.*

In sum, the Commission finds that Customs’ proposed modifications would not preserve
substantial rate neutrality, because they would eliminate duties currently applicable to certain
utilitarian articles with festive designs and/or motifs.

*! presidential Proclamation 8097 of Dec. 27, 2006 (72 Fed. Reg. 453).

42 \WCO Document NG0094B1, dated 26 June 2004. Under Article 16 of the HS Convention, note 1(v) would become
effective as of January 1, 2007. The Commission had recommended that the President add note 1(v) to chapter 95 in order to
conform the HTS to the HS Convention, as required under section 1205(a), after the WCO recommended the insertion of note
1(v) to chapter 95 in the HS Convention’s Annex in June 2004. See Proposed Modifications to the Harmonized Tariff Schedule
of the United States, Investigation No. 1205-6 (Final), Publication 3851 (April 2006).

*3 Michael Simon 1, 501 F.3d 1303 (decided Sept. 11, 2007).

* The rate neutrality of the Commission’s April 2006 recommendations or the President’s 2007 proclamation is not
relevant to whether the current proposed modifications comply with the statute’s rate neutrality requirement. Nevertheless, the
2006 recommendations complied with the substantial rate neutrality provision. As of April 2006, no court decision had been
issued in Michael Simon I. In light of the court decisions that had been issued up to that time, including Park B. Smith and
Midwest of Cannon Falls, the Commission recommended the addition of special classification provisions to subchapter XVII of
chapter 98 to ensure that the recommended addition of note 1(v) to chapter 95 did not change the tariff treatment of utilitarian
articles with festive designs and/or motifs mandated by those court decisions.

Moreover, in a case challenging the Commission’s recommendations and the President’s actions based on them, the
Federal Circuit held, in relevant part, that even if the Commission’s recommendation had been inconsistent with the rate
neutrality requirement, the President had the discretion under the statute to implement the recommendation, and neither the
Commission’s recommendation nor the President’s proclamation was reviewable by the courts. See Michael Simon 11, 609 F.3d
at 1338, 1340, 1342-43.
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C. Effect on Existing Conditions of Competition for the Affected U.S. Industry,
Labor, or Trade

The Commission also may not recommend any modifications to the HTS that alter
existing conditions of competition for the affected United States industry, labor, or trade.”® In
response to the notice of investigation, the Commission received comments from five interested
parties—Fruit of the Loom, the Hosiery Association, the American Manufacturing Trade Action
Coalition and others, Gildan Activewear, and the Specialty Graphic Imaging Association—
arguing that the proposed recommendations, if implemented, would have a significant adverse
effect on the conditions of competition confronting the affected U.S. industry. Having already
found that the proposed modification would not meet the substantial rate neutrality requirement,
the Commission does not find that it is necessary to make a finding on this issue.

Nevertheless, the Commission observes that the comments provided by the five
interested parties (which are summarized in Part Il above and reproduced in appendixes to this
report) offer support for the argument that the HTS modifications proposed by Customs would
alter existing conditions of competition for the affected U.S. industry, labor, or trade in several
respects. Further support can be found in information relating to the rates of duty on imports of
festive-theme textile and apparel articles that would be eliminated—rates reportedly as high as
32 percent ad valorem for certain manmade fiber apparel articles.** The Commission also notes
that none of the interested parties that filed comments in support of the proposed
recommendations argued that they would not alter existing conditions of competition.*’

D. Conclusion

For the reasons set forth above, the Commission recommends to the President that no
modifications to the HTS be proclaimed in response to Customs’ request.

%5 section 1205(d)(3) of the 1988 Act; 19 U.S.C. § 3005(d)(3).

% See Gildan’s Comments, Appendix K at K-4.

47 See Comments of Target Corporation and Michael Simon Design, Inc., filed Oct. 8, 2010, Appendix D; USA-ITA’s
Comments, Appendix G; Comments of BGE Ltd., filed Oct. 22, 2010, Appendix H; Comments of Drinker Biddle & Reath LLP,
filed Oct. 22, 2010, Appendix J; and comments of the U.S. Department of Commerce, filed Nov. 2010, Appendix M.
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REQUEST LETTER FROM U.S. CUSTOMS AND
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- INVESTIGATION
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Dfice of the,
‘Secretary
Im } Ttade Commnssmn

*

UL 012010

Marilyn R. Abbott, Secretary

U.S. International Trade Commission

500 E Street, SW
Washington, D.C. 20436

799 9th Street NW
‘Washington, DC 20229

U.S. Cﬁstoms and
Border Protection

CLA-2: OT:RR:.CTF:TCM
H032864 JPJ.

RE: Proposed Modifications fo the Harmonized Tariff Schedule of the United
- States (HTSUS) pursuant to Section 1205 of the Omnibus Trade and
Competitiveness Act of 1988; Special classification provisions in

Subchapter XVII of Chapter 98 of the HTSUS

Dear Secretary Abbott:

Pursuant fo Section 1205 of the Omnibus Trade and Competitiveness Act
- of 1988, U.S. Customs and Border Protection (CBP) respectfully requests that
. the International Trade Commission (ITC) commence a Section 1205
" investigation regarding Note 1(v) to Chapter 95 of the Harmonized Tariff
Schedule of the United States (HTS) and its effects on the tariff freatment of

imported festive articles under HTS heading 9505.

CBP further requests that the ITC recommend to the President the
amendment of certain special classification provisions in Subchapter XVII of
Chapter 98 of the HTSUS in order to ensure substantiaily rate neutral, duty-free
freatment fo-certain utilitarian articles with festive designs and/or motifs in
accordance with the recent judicial decision of Michael Simon Design, Inc. v.
United Stafes, 452 F. Supp 2d. 1316 (Ct. Int'l Trade 2006), affd 501 F. 3d-1303
(Fed. Cir. 2007) reh’g denied (Fed. Cir. April 2, 2008), which cited Park B. Smith,
Ltd. v. United States, 25 Ct. Int| Trade 506 (2001), affirmed in part, vacated in
part, and remanded, 347 F. 3d 922-(Fed. Cir. 2003), reh’g denied (Fed. Cir.
March 16, 2004), and Midwest of Cannon Falls, Inc. v. United States, 20 Ct. Int'|
Trade 123 (1996), affd in-part, rev'd in part, 122 F. 3d 1423 (Fed. Cir. 1997).

Y Ohcgingl b fax.

g "
L



Judicial Decision on Festive A;'ticles

~ Heading 9505, HTSUS, provides for: “Festive, carnival or other _
entertainment articles, including magic tricks and practical joke articles; parts and
accessories thereof”, and was the subject of litigation in Park B. Smith. During
the course of the litigation in Park B. Smith, the Explanatory Notes for heading
9505 were amended. In May 2003, the World Customs Organization, of which
the United States is a participating member, amended the Explanatory Note (EN)
to heading 9505. The amended EN 9505 reads as follows:

The heading also excludes articles that contain a festive design,
decoration, emblem or motif and have a utilitarian function, e.g.,
tableware, kitehenware, toilet articles, carpets and other textile floor
coverings, apparel, bed linen, table linen, toilet linen, kitchen linen.

The amendment to EN 9505 became effective August 2003, during the
time period the parties to Park B. Smith were awaiting the decision of the Court
of Appeals for the Federal Circuit. Although U.S. courts have recognized that the
ENs are not legally binding on the United States, the courts have acknowledged
the importance of the ENs in determining the intended scope of a tariff heading.
Thereafter, CBP published a notice to limit Park B. Smith to the specific entries
before the courts. See Limitation of the Application of the Decisions of the Court
of International Trade and the Court of Appeals for the Federal Circuit in Park B.
Smith v. United States (Customs Bulletin, Volume 40, Number 15, April 5, 2006).

The Court of Appeals for the Federal Circuit affirmed the Court of

* International Trade in applying the standard from Midwest of Cannon Falls that in
order to be classified under heading 9505, HTSUS, “(1) such articles must be
‘closely associated’ with a festive occasion and (2) such articles must be .
displayed and used by the consumer only during the festive occasion.” Again
citing to. Midwest, the court went on to state: “If the physical appearance of an
article is so intrinsically linked to a festive occasion that its use during other time
periods would be aberrant, it is ‘closely associated’ to the festive occasion.”

- Midwest, 122 F. 3d at 1429.

Michael Simon Design, Inc. v. Unifed Stafes, 452 F. Supp 2d. 1316 (Ct
Intl Trade 2006), affd 501 F. 3d 1303 (Fed. Cir. 2007) reh’g denied (Fed. Cir.
April 2, 2008), involved the classification of certain knitted cardigans, knitted
blouses, and woven ladies shirts. Many of these articles were decorated with
festive symbols or motifs, including *Oh Xmas tree”, “Angel”, “Silent Night”,
“Halloween Party”, “Trick or Treat”, “Elvira”, “Black Widow”, “Casper”, “Cat Nip”,
“Catwalk”, and “Fraidy Cat". Michael Simon claimed that all of the apparel at
issue should be classified as festive articles under heading 9505, HTSUS,
pursuant to Federal Circuit decisions which held that the scope of the term
“festive articles” in heading 9505 included utilitarian articles. CBP argued that
the amended EN 2505 helped to clarify that heading 9505 excluded articles that



have a utilitarian function and contain a festive design, decoration, emblem or
motif. CBP also sought deference for its position because it had consistently
interpreted the scope of the term “festive articles” within headong 9505 as
excluding utilitarian articles. With the exception of three styles' of apparel the
Court ruled that the articles were “festive articles” properly classified in heading
9505..

The Court of International Trade rejected CBP's reliance on the
amendment of the EN 9505, which expressly excluded articles that contain a
festive design, decoration, emblem or motif and have a utilitarian function,
including apparel, from heading 8505. The Court decided that the amended EN
9505 was inconsistent with the Court's previous interpretation of the scope of
heading 9505 in Park B. Smith and Midwest. The Court held that the Federal
Circuit's interpretation of the meaning and scope of the term “festive articles”
controls.. The Court followed the decisions of the Court of Appeals for the
Federal Circuit established in Park B. Smith and Midwest and applied the two- -
prong.test in Park B. Smith to decide that certain utilitarian articles of apparel are.
classified as festive articles.

The United States appealed the decision in Michael Simon to the Court of
Appeals for the Federal Circuit. The Federal Circuit affirmed the trial court's
ruling on the applicable law and the useé of the Park B. Smith and Midwest test®
to determine whether articles are classified as festive artlcles under heading
9505 :

Chapter 85, Note 1(v)

Pursuant to Presidential Proclamation 8097 and 19 U.S.C. § 3005, during
the course of the Michael Simon litigation, and effective February 3, 2007, Note 1
to Chapter 95 was amended by inserting a new subparagraph (v) to exclude
certain utilitarian artlcles from classification in Chapter 95, as follows:

!"The Court of International Trade found that three styles “Cat Nip”, "Catwalk’, and "Fraidy Cat"
were not fesfive articles. The “Cat Nip” sweater comes in a “pearl” or "yam” colored background
with black trim, featuring two black cats arching thelr backs on the front. The "Catwalk” sweater is
"lime green” with pink cuffs and three black cats wearing pink collars. The "Fraidy Cat’ sweater is
a black shirt with four cats outlined in white. The Court, citing Park B. Smith, held that these
‘styles were not closely associated with a festive occasion because they were not so intrinsically
linked to Halloween that wearing those items at other times of the year would evoke thoughts of
Halloween or seem “aberrant”.

% The Court of International Trade, citing Park B. Smith and Midwest on the scope and meaning of
heading 9505, applied the two-prong test for determining whether a particular article falls within
heading 9505: "[C]lassification as a ‘festive article’ under Chapter 95 requires that the article
satisfy two criteriar (1) it must be closely assoclated with a festive occaslon and (2) the arficle
[be] used or displayed principally during that festive occasion.” Additionally, the Court stated that
the items must be closely associated with a festive occaslon” fo the degree that *the physical
appearance of an article is so intrinsically linked to a festive occasion that its use during other
time periods would bg aberrant.”

A-3



Tableware, kitchenware, foilet articles, carpets and other textile floor
coverings, apparel, bed linen, table linen, toilet linen, kitchen linen and
similar articles having a utllltarlan function (classified according to their
constituent materlal)

In a footnote, the reader is also referred to HTS subheading 9817.95.

Because Note 1(v) to Chapter 95 excludes certain utilitarian articles from
classification as festive articles under heading 9505 (a duty-free provision), and
because the Michael Simon decision grants certain utilitarian articles duty-iree
treatment as festive articles under heading 9505, CBP is requesting that the ITC
commence a Section 1205 investigation with a view {o recommending to the
President the adoption of a new duty-free provision in Subchapter XVIi of
Chapter 98 of the HTS covering certain utilitarian or functional ar’ucles with
~ festive designs and/or motifs. :

Recommendation

CBP respectfully requests that the special classification provisions in
Subchapter XVII of HTS Chapter 98 (adopted in 2007 as a result of Proposed
Modifications to the Harmonized Tariff Schedule of the United States,
Investigation No. 1205-6, [TC Pub. No. 3851 (April 2008)) be modified to ensure
'substantlal rate neutrality for certain utilitarian articles with festive designs and/or
motifs.®

Subchapter XVl of Chapter 88 of the HTSUS currently reads, in relevant
part, as follows

“Articles classifiable in subheadlng 3924.10, 3926.90, 6307.90, 6811.10, 6912.00, 7013.22,
7013.28, 7013.41, 7013.49, 9405.20, 9405.40 or 9405 50, the foregolng meetlng the’ descrlptlons
set forth below:

9817.95.01 Utilitarian articles of a kind used in the home in the performance of specific
religious or cultural ritual celebrations for religious or cultural holidays, or
religious festive occasions, such g@s Seder plates, blessing cups, menorahs
OF KINBIES. v verevvrerieeinreereseareessarsreeerssnsesasessnssseses _ Free 25%

9817.95.05 Utilitarian articles in the form of a three-dimensional representation of a symbol
‘or motif clearly associated with a specific holiday in the United
States. ..o . Free 25%"

3 Pending litigation: in the Court of International Trade, CBP's position is that the utilitarian or
functional articles described as baking pans, cookie cutters, cookie stamps and presses, that are
used in preparation for a festive occasion and not used or displayed during a festive occasion,
are not festive articles within the scope of heading 8505.

At



CBP respectfully requests the following amendments:

1. Replace subheading 9817.95.01 and the superior text thereto with the following new heading:

9817.95.01

Utilitarian articles (including but not limited to Seder plates, blessing cups,
menorahs or kinaras) of a kind used in the home in the performance of specific
religious or cultural ritual celebrations for religious or cultural holidays, or
religious festive occasions (provided for in subheading 3924.10, 3926.90,
6307.90, 6911.10, 6812.00, 7013.22, 7013.28, 7013.41, 7013.49, 8405.20,

-9405 40 or 9405. 50) ................................... Free 5%

2. Insert the following new U.S. Note 9 to subchapter XVl of Chapter 98:

“Q. Heading 9817.95.02 applies only to tableware, kitchenware (except baking pans, cookie
- cutters, cookie stamps and presses) and toilet articles of chapter 39, 69 or 70; carpets

and other textile floor coverings of chapter 57; apparel and accessories of chapter 81 or

62; and made-up texiile articles of chapter 63."

3. Replace subheading 9817.95.05 with the following new he‘ading:

'9817.95.02

Utilitarian articles, each incorporating a symbol and/or motif that is closely -
associated with a festive occasion (for example, Christmas, Easter, Halloween,
or Thanksgiving), the foregoing articles used or displayed principally during that
festive occasion and not typically at any other time, under the terms of U.S. note
2 1o this subchapter.........ccoevevenencne.  Free 25%."

These proposed amendments will, when properly implemented, ensure
that utilitarian or functional articles (except baking pans, cookie cutters, cookie
stamps and presses) with festive designs and/ormotifs entered on or after
February 3, 2007, will be classified in accordance with Note 1(v) to Chapter 95,
while ensuring substantial rate neutrality for this merchandise in accordance with
the decisions of the courts.

Thank you for your consideration.

Sincerely,

Myles B. Harmon
Director, Commercial and Trade
Facilitation Division
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INTERNATIONAL TRADE
COMMISSION

[Investigation No. 1205-9]

Certain Festive Articles:
Recommendations for Modifying the
Harmonized Tariff Schedule of the
United States

AGENCY: United States Intemational

Trade Commission.

ACTION; Notice of institution of
imvestigation and opportunity to’ present

written views on proposed

recommendations.

SUMMARY: Following receipt of a letter
from U.S. Customs and Border

- Protection {CBP), the Commission
instituted mvestxga’uon No. 1205-9,
Certain Festive Articles:
Recommendations for Modifying the
Harmonized Tariff Schedule of the

United States, pursuant to section 1205

of the Omnibus Trade and .
Competitiveness Act of 1988 (19 T1.8.C.
3005), for the purpose of making
recommendations to the Premdent
regarding the addition of & U.S. note and
the amendment or replacement of
certain classification provisions in
subchapter XVII'of chapter 98 of the
Harmonized Tariff Schedule of the

- United States (HTS) relating to certain
“utilitarian articles that incorporate a

o
'.;' AT

festive design, decoration, emblem, or
motif.

DATES: Ogtober 22, 2010: Deadline for
filing written views relating to the
Commission's proposed
recommendations.

November 28, 2010: Transmlttal of the
Cummlssmn s recommendatlons to the
President. "

ADDRESSES: All Commission offices are
located in the United States
International Trade Commission
Building, 500 E Street, SW.,
Waeshington, DC. All written
subrmissibns should be addressed to the
Secretary, United States International
Trade Commission, 500 E Street, SW.,
Washington, DC 20436. The public
record for this collection of proposals
may be viewed on the Commission’s,

- glegironic docket (EDIS) at hitp://

www.usitc.gov/secretary/edis. him.

'FOR FURTHER INFORMATION CONTACT: Fred

Schottman, Nomenclature Analyst (202~
2052077, fred.schottman@usitc.gov), or
Janis L. Summers, Aftorney Advisor
f202—205—2605
janis.summers@usitc.gov), of the Office
of Tariff Affairs and Trade Agreements
(fax 202~205-2616). The media shonld
contact Margaret O'Laughlin, Office of

" External Affairs (202—205—1819)

margaret.olanghlin@usitc.gov). Hearing
impaired individuals may obtain

. information on this matter by contacting

the Commission’s TDD terminal at 202~

~ 205~1810. General information

concerning the Commission may also be
obtained by accessing its Internet Weh .
site (hitp://www.usitc.gov). Persons wn‘b
mobility impairments who will need
special assistance in gaining access to
the Commission should contact the |
Office of the Secretary at 202—-205-2000.
Buockground: Section 1205(a) of the
Omnibus Trade and Competitiveness
Act of 1888 (the 1888 Act) (19 U.S.C.
3005(a)) provides that the Commission
shall keep the HTS urder continuous
review and periodically recommend to
the President such modifications in the -
HTS as the Cammission considers
Negessary or appropriate to accomplish
five general objectives. Among these
stated objectives, section 1205(a)(2) of
the 1988 Act directs the Commission to
cansider changes to the HTS to promote
the uniform application of the
Harmonized System Convention and
particularly the Protocol thereto, which
contains the Harmonized System
nomenclature structure and
accompanying legal notes. Subsections
(b) through (d) of section 1205 déscribe
the procedures the Commission is to
follow in formulating recommendations,
including with respect to soliciting and
considering views of interested Fedeial
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agencies and the public. Section
1205(b)(1) reguires that the Commission
give notice of proposed
recommendations and afford reasonable
opportunity for interested parties to
present their views in writing.

In a letter dated July 1, 2010, from
Myles B, Harmon, Director, Commercial
and Trade Facilitation Division, CBP
asked that the Commission conduct an
investigation under section 1205 for the
purpose of making recormmendations to
the President regarding the addition of
a U.S. note and the amendment or
replacement of certain classification

provisions in chapter 98 of the HTS
relating to certain utilitarian articles that
incorporate a festive design, decoration,
emblem, or motif. The letter inclnded
CBP's proposed language for a U.S. note
and proposed changes in two U.S. tariff
rate lines at the 8-digit level. that take
into account {a) Federal court decisions
on the classification of particular
utilitarian articles, and (b} the
amendment of note 1 to chapter 95 of”
the international Harmonized System by
the World Customs Organization

(wcoj.

CBP’s letter requested that the
following U.S. note 9 be inserted in
subchapter XVII of chapter 98:

9. Heading 9817.95.02 applies only to
tahleware, kitchenware (except baking pans,
cookie cutters, cookie stamps and presses)
and toilet articles of chapter 38, 68 or 70;
carpets and other textile fivor coverings of
chapter 57; apparel and accessories of
chapter 61 or 62; and made-up textile articles
of chapter 63. .

The letter further requested that existing *
HTS subheadings 9817.95.01 and 9817.95.05
and superior text therato be replaced by:

9817.95.01

8B817.95.02

Utilitarlan articles (including but not limlied to Seder plates, blessing cups, menorahs or
kinaras) of a kind used In the home In the performance of specific religious or cultural rit-
ual celebrations for religlous or cultural holidays, or religious festive oceasions (provided
for in subheading "8924.10, 3926.90, 6307.90, 6511.10, 6812.00, 7013.22, 7013.28,
7013.41, 7013.49, 9405.20, 9405.40 or 9405.50).

Utifitarian artlcles, each incorporating a symbol and/or motif that is closely assoclated with a
festive occasion (for example, Christras, Easter, Halloween or Thanksgiving), the fore-
going articles used or displayed princlpally during that festive cccaslon and not typically at
any other time, under the terms ol U.S. note 9 to this subchapter.

25%.

25%.

CBP's letter provided additional
background on the tariff classification of
utilitarien articles that incorporate a
festive design, decoration, emblem, or
motif: The letter summarizad relevant
court decisions and decisions of CBP
that are the basis of CBP’s request. A
copy of CBP’s letter is being posted on
the Commission's Web site at http://
www.usitc.gov/tariff_offairs/
modifications_hts.him.

The Commission believes that a
modification of CBP’s description for
heading 9817.95.02 should be
considered in orderto clarify the
iritended scope of the heading and
conform to normal HTS language. The
Commission proposes that a phrase
included in the request letter’s
description for that heading as “a festive
‘oceasion (for example, Christmas,
Easter, Halloween, or Thanksgiving)” be
replaced by “Christmas, Easter,
Halloween, Thanksgiving or similar
festive occasion”.

The Harmonized System
nomenclature, which is maintained by
the WCO, provides a uniform structural

"basis for the customs tariffs and
statistical nomenclatures of all major
trading countries of the world,
ingluding the United States. The
Harmonized System comprises the
broadest principles of classification and
levels of categories in the HTS,
comprising the general rules of
interpretation, section and chapter
titles, section and chapter legal notes,
and heading and subheading texts to the
6-digit level of detail. Additional U.S.
notes, further subdivisions {8-digit
subhéadings and 10-digit statistical

annotations) and statistical notes, as
well as the entirety of chapters 98 and
99 and several appendixes, are national
legal and statistical detail added for the
administration of the U.S. tariff and
statistical programs and are not part of
the international HS.

An np-to-date copy of the HTS, which
incorporates the international HS in its
overall structure, can be found on the
Commission's Web site (http://
www.usitc.gov/tata/hts/bychapter/
index.htm). Hard copies and electronic
copies on CD can be found at many of
the 1,400 Federal Depositary Libraries
located thronghout the United States
and its territories; further information
about these locations can be found at
http://www.gpouccess.gov/fdlp.html or
by contacting GPO Access at the
Government Printing Office at this
telephone number: 866-512—1800.

The Commission will prepare
recommendations for the President in
the form of a single repart. In preparing
these recommendations, the
Commission will take into account
CBP's request, as well as all other
appropriate legal and technical
considerations relating to HTS chapters
39,57, 61, 62, 63, 69, 70, 94, and 95.
The Commission will consider and
include, where appropriate, the input
submitted by other agencies and
interested parties. Submissions from
other agencies and the public must be
filed by October 22, 2010, in order to be
assured of consideration in the
Commission’s report and
recommendations to the President.

Written submissions should be filed
in accordance with the procedures

A-8

below. Such submissions shonld take
into account the classification of the
merchandise conderned under the
international Harmonized System as
well a5 domestic judicial decisions and
seek to further the goals set ont by
section 1205 of the 1988 Act and the
Harmonized System Convention. No
proposals for changes to existing U.S.
rates of duty or to 10-digit statistical
annotations or notes will be considered
by the Commission during its review.
However, the Commission will examine
information concerning the rates of duty
currently utilized by importers in

. liguidated and undisputed entries of

specific festive articles that are the
subject of this investigation. The
changes in the HTS that may. tesult from
this investigation are not intended to
alter current tariff rates. The changes
instead are intended to ensure that
existing tariff treatment continnes to be
applicable following the
implementation of new U.S. tariff
provisions, taking into acconunt HTS
changes that were proclaimed as of
February 3, 2007, and related judicial
decisions and CBP classification rulings.

Proposed Recommendations: Section
1205(b)(1) of the 1988 Act requires that
the Commission give notice of proposed
recommendations and afford reasanable
opportunity for interested parties to
present their views in writing,

The Commission hereby gives notice
that its proposed recommendations in
this investigation for purposes of section
1205(b)(1) of the 1988 Actare a
follows: :

(1) Adopt CBP's praposed language
for U.S. note 9, to be inserted in
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9817.95.02 and the deletion of
subheading 9817.95.05 with the
exception of the one change noted abave
regarding the parenthetical expression

subchapter XVII of chapter 98 of the
HTS; and

(2) Adopt CBP’s proposed language
for HTS subheadings 9817.95.01 and

shown in HTS subheading 9817.95.02,
as requested, relating to festive
occasions. Thus, HTS subheading

[

9817.95.02 would read as follows:

9817.95.02 ........ Utilitarian articles, each incorporating a symbol and/or motif that is closely assoclated with | Free

Christmas, Easter, Halloween, Thanksgiving or similar festive occasion, the foregoing arti-

25%. -

other fime, under the terms af U.S. note 9 to this subchapter.

f-

cles used or displayed principally during that feslive occasion and not typically at any | . 1 o~

Written Submissions: Interested
parties and agencies are invited to file
written submissions relating to the
Commission's proposed
recommendations. All written
submissions should be addressed to the
Secretary. Written submissions relating
to CBP’s request should be received no -
later than October 22, 2010.
Submissions should refer to
“Investigation No. 1205~8" in a
prominent place on the cover page and/.
or the first page. All written
submissions must conform with the
provisions of section 201.8 of the
Commission’s Rules of Practice and
Procedure (19 CFR 201.8). Section 201.8
requires that a signed original (or a copy
so designsted) and fourteen (14) copiées
of each document be filed. In the event
that confidential treatment of a
document is requested, at least four (4)
additional copies must be filed, in
which the confidential information
must ba deleted (see the following
paragraph for further information
regarding confidential business
information). The Commission’s rules
authorize filing submissions with the
Secretary by facsimile or electronic
means only tothe extent permitted by

section 201.8 of the rules (see Handbook

for Electronic Filing Procedures, htip://
www. usitc.gov/secretary/

. fed_reg notices/rules/documents/
handbook_on_electronic_filing.pdf).
Persans with guestions regarding
electronic filing should contact the
Secretary (202—-205-2000).

Any submissions that contain
confidentizl business information must
also conform with the requirements of
section 201.6 of the Commission's Rules
of Practice ond Procedure (19 CFR
201.6). Section 201.6 of the rules
requires that the cover of the document
and the individuel pages be clearly
marked as to whether they are the
“confidential” or “non-confidential”
version, and that the confidential
business information be clearly
identified by means of brackets. All
written submissions, except for
confidential business information, will
be made available for inspection by
interested parties. Confidential business
information received in the submissions

may be made available to CBP during

the examination of the requested HTS
modifications. The Commission will not
otherwise publish or release any
confidential business information '
received, nor release it to other
government agencies or other persons.

By order of the Comrmission.

Issued: September 13, 2010. ’
Marilyn R. Abbott, -
Secretary to the Commission.

{FR Doc. 201023386 Filed 8-17-10; 8:45 am]
BILLING .GOOE 7020-02-F
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Harmonized Tariff Schedule of the United States (2011)
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CHAPTER 985
TOYS, GAMES AND SPORTS EQUIPMENT; PARTS AND ACCESSORIES THEREOF

95-1

F. This chapter does not cover:

(@)
(b)
(©)

(d)
()
()

(@)

(h)
(i)
(k)
o
(m)

(0)
(P)
(@
(r)
(s)
(t)
(u)

E

Candles (heading 3406);
Fireworks or other pyrotechnic articles of heading 3604;

Yarns, mohoﬁlament, cords or gut or the like for fishing, cut to length but not made up into fishing lines, of chaptei' 39, heading
4206 or section XI; .

Sports bags or other containers of heading 4202, 4303 or 4304;

Sports clothing or fancy dress, of textiles, of chapter 61 or 62;

Textile flags or bunting, or sails for boats, sailboards or land craft, of chapter 63;

Sports footwear (other than skating boots with ice or roller skates attached) of chapter 64, or sports headgear of chapter 65;
Walking-sticks, whips, riding-crops or the like (heading 6602), or parts thereof (heading 6603);

Unmounted glass eyes for dolls or other toys, of heading 7018;

Parts of general use, as defined in note 2 to section XV, of base metal (section XV), or similar goods of plastics (chapter 39);
Bells, gongs or the like of heading 8306;

Pumps for liquids (heading 8413), filtering or purifying machinery and apparatus for liquids or gases (heading 8421 ), electric
motors (heading 8501), electric transformers (heading 8504) or radio remote control apparatus (heading 8526);

Sports vehicles (other than sleds, bobsleds, toboggans and the like) of section XVII;

Children’s bicycles (heading 8712);

Sports craft such as canoes and skiffs (chapter 89), or their means of propulsion (chapter 44 for such articles made of wood);
Spectacles, goggles or the like, for sports or outdoor games (heading 8004);

Decoy calls or whistles (heading 9208);

Arms or other articles of chapter 93; |

Electric garlands of all kinds (heading 9405);

Racket strings, tents or other camping goods, or gloves, mittens and mitts (classified according to their constituent material); or

Tableware, kitchenware, toilet articles, carpets and other textile floor coverings, apparel, bed linen, table linen, toilet linen, kitchen
linen and similar articles having a utilitarian function (classified according to their constituent material). 1/

2. This chapter includes articles in which natural or cultured pearls, precious or semiprecious stones (natural, synthetic or reconstructed),
precious metal or metal clad with precious metal constitute only minor constituents.

3. Subject to note 1 above, parts and accessories which are suitable for use solely or principally with articles of this chapter are to be
classified with those articles.

4, Subject to the provisions of Note 1 above, heading 9503 applies, infer alia, to articles of this heading combined with one or more items,
which cannot be considered as sets under the terms of General Interpretative Rule 3(b), and which, if presented separately, would be
classified in other headings, provided the articles are put up together for retail sale and the combinations have the essential character of

toys.

5. Heading 9503 does not cover articles which, on account of their design, shape or constituent material, are identifiable as intended
exclusively for animals, for example, “pet toys” (classification in their own appropriate heading).

1/ See subheading 9817.95

B-1
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95.05 - Festive, carnival or other entertainment articles, including conjuring tricks and
novelty jokes.

0505.10 - Articles for Christmas festivities
9505.90 - Other
This heading covers :

(A) Festive, carnival or other entertainment articles, which in view of their intended use are
generally made of non-durable material. They include : :

(1) Festive decorations used to decorate rooms, tables, etc. (such as garlands, lanterns,
etc.); decorative articles for Christmas trees (tinsel, coloured balls, animals and other
figures, etc); cake decorations which are traditionally associated with a particular
festival (e.g., animals, flags).

(2) Articles traditionally nsed at Christmas festivities, e.g., artificial Christmas trees,
nativity scenes, nativity figures and animals, angels, Christmas crackers, Christmas
stockings, imitation yule logs, Father Christmases.

(3) Articles of fancy dress, e.%., masks, false ears and noses, wigs, false beards and
moustaches (not being articles of postiche - heading 67.04), and paper hats. However,
the heading exclundes fancy dress of textile materials, of Chapter 61 or 62.

(4) Throw-balls of paper or cotton-wool, paper streamers (carnival tape), cardboard
. trumpets, “ blow-outs ”, confetti, carnival umbrellas, etc. ‘

The heading excludes statuettes, statues and the like of a kind used for decorating places of worship.
The heading also excludes articles that contain a festive design, decoration, emblem or motif and

have a utilitarian function, e.g., tableware, kitchenware, toilet articles, carpets and other textile floor
coverings, apparel, bed linen, table linen, toilet linen, kitchen linen.

(B) Conjuring tricks and novelty jokes, e.%., packs of cards, tables, screens and containers,
specially designed for the performance of conjuring tricks; novelty jokes such as sneezing
powder, surprise sweets, water-jet button-holes and * Japanese flowers .
This heading also excludes : -
(a) Natural Christmas trees (Chapter 6).
(b) Candles (heading 34.06).

(c) Packagings of plastics or of paper, used during festivals (classified according to constituent material, for
example, Chapter 39 or 48).

(d) Christmas tree stands (classified according to constituent material).
(&) Textile flags or bunting of heading 63.07.
() Electric garlands of all kinds (heading 94.05).
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XX
95-3
Heading/ |[Stat Unit Rates of Duty
Subheading ]Suf- Article Description of 2
., fix . Quantity General Special
9505 Festive, camival or other entertainment articles, including
magic tricks and practical joke articles; parts and access-
ories thereof: ,
9505.10 Articles for Christmas festivities and parts and access-
ories thereof:
Christmas omaments:
9505.10.10 | 00 Ofglass . ..o o ie it i e ) S Free 60%
Other:
9505.10.15 | 00 Ofwood ............0iiiiiiinnnnnn ) S Free 20%
9505.10.25 | 00 Other ......coii i ) QU Free 20%
9505.10.30 | 00 gativity scenes and figures thereof . ............ X, Free 80%
ther: .
9505.10.40 | Ofplastics .......coviiiiiiiin i e Free 60%
10 Avrtificial Christmastrees ............... No.
20 Other ...t i X B
9505.10.50 Other.........oooiiiiii i e Free 90%
10 Artificial Christmastrees ............... No.
20 Other.........ooiiiiii i, X
} 9505.90 Other:;
9505.90.20 | 00 Magic tricks and practical joke articles; parts and
accessoriesthereof . ................... ..., Xoooo. Free ‘ 70%
9505.90.40 | 00 Confetti, paper spirals or streamers, party favors
and noisemakers; parts and accessories thereof .. X ....... Free 45%
9505.90.60 |00 Ofher ..o e e Xooooon, Free 25%
9506 Articles and equipment for general physical exercise, gym-
nastics, athletics, other sports (including table-tennis) or
outdoor games, not specified or included elsewhere in this
chapter; swimming pools and wading pools; parts and
accessories thereof; .
Snow-skis and other snow-ski equipment; parts and
accessories thereof:
9506.11 Sklis and parts and accessories thereof, except ski
poles:
9506.11.20 | 00 Cross-countryskis ...................... prs. ..... Free - 33 1/3%
9506.11.40 Otherskis ........... . oiiniiiia ooy, 2.6% Free (A,AU,BH,CA,} 33 1/3%
CLE,IL,J,JO,
MA,MX,0M,
: P,PE,SG)
10 Snowboards ............. .. 0., No. :
80 Ofher.......coiiiiiii i, prs.
9506.11.60 | 00 Parts and accessories ...................{X....... Free 45%
9506.12 Ski bindings and parts and accessories thereof:
9506.12.40 | 00 Cross-Gountry .........covvvuinvnnnnnnns Xooiooo. Free 45%
9506.12.80 | 00 Other ... e e Xooooo. 2.8% Free (A,AU,BH,CA,|45%
CL,E,IL,J,JO,
MA,MX,0M,
P,PE,SG)
9506.19 Other:
9506.19.40 | 00 Cross-country .........cocevivinninnnnnns X Free 45%
9506.19.80 Other ... ...t e e 2.8% Free (A,AU,BH,CA,| 45%
: CL,E,IL,J,JO,
MA,MX,0M,
P,PE,SG)
40 Ski poles and parts and accessories
thereof ....... ... v, X
80 Other ..ot X
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98-XV1i-8
Heading/ |[Stat. Unit Rates of Duty
Subheading |Suf- Article Description of 2
fix . Quantity General. Spedcial
9817.617.0111/ |Articles of ski racing apparel which, because of their
padding, construction, or other special features, are
specially designed fo protect against injuries from the
sport of ski racing, such as blows caused by slalomn
gates or falls (provided for in subheading 6101.30.20,
6105.20.20, 6110.11, 6110.12.20, 6110.19, 6110.20.20,
6110.30.30, 6112.20.10, 6114.30.30, 6203.43.15
orB203.43.35) .. . e e A/ 5.5% Free (AU,JO, The rate
MX,P,PE) applicable
The rate applicable| in the
in the absence absence
of this heading of this
(A,BH,CA,CLE,L,| heading
J,MA,0M,8G)
9817.64.01 1 1/ |Footwear, other than goods of heading 9021, of a kind
for supporting or holding the foot following an iliness, -
operation or injury, provided that such footwear is
(1) made to measure and (2) presented singly and not
in pairs and designed to fit either footequally ........... 1/ Free The rate
applicable
in the
absence
of this
heading
9817.82.01} 1/ |Mounted too! and drill bit blanks of palycrystalline
diamand (provided for in subheadings 8207.19.860,
8207.50.40 or 8207.50.80) and mounted fool blanks
of polycrystalline diamond (provided for in subheadings
8207.70.60, 8207.80.60, 8207.90.45 or 8207.90.75 . .. ... 1/ Free The rate
applicable
in the
absence
of this
heading
9817.84.01 1 1/ | Wheelbuilding, wheel-frueing, rimpunching, tire fitting
and similar machines (provided for in subheading
8462.21, 8462.23, 8462.41, 8462.483, 8479.89.98 or
9031.80), all the foregoing suitable for use in the
manufacture of wheels for bicycles .................. Wi Free The rate
in the
absence
of this
heading
9817.85.01 | 1/ | Prototypes to be used exclusively for development, :
testing, product evaluation, or quality control purposes ...} 1/ . |Free The rate
: applicable
in the
absence of
this heading
— Articles classifiable in subheadings 3924.10, 3926.90,
6307.90, 6911.10, 6912.00, 7013.22, 7013.28, 7013.41,
7013.49, 8405.20, 9405.40 or 9405.50, the foregoing
. meeting the descriptions set forth below:
9817.95.01} 1/ Utilitarian articles of a kind used in the home in the
performance of specific religious or cultural ritual
celebrations for religious or cultural holidays, or
religious festive occasions, such as Seder plates, .
blessing cups, menarahs orkinaras ............... 1/ Free 25%
9817.95.05| 1/ Utilitarian articles in the form of a three-dimensional
representation of a symbol or motif clearly associated
with a specific holiday in the United States. ......... 1/ Free 25%

1/ See statistical note 1 to this subchapter.
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Federal Register/ Vol. 75, No. 231/Thursday, December 2, 2010/Notices = 75185

Cc-1

. INTERNATIONAL TRADE

COMMISSION
[Invesﬁgation No. 1205-9]

Certain Festive Articles: .
Recommendations for Modifying the
Harmonized Tariff Schedule of the
United States

AGENCY: United States International
Trade Gominission.
ACTION: Change in date for transmitting

recommendations to the President.

SUMMARY: The Commission has changed
the date on which it intends to report its
recommendations to the President in
this matter from November 29, 2010, o
December 13, 2010, to allow more time
to complete the report, including its
recommendations.

DATES: December 13, 2010: Transmittal
of recommendations to the President.
ADDRESSES: All Commission offices,
including the Commission’s hearing
rooins, are located in the United States
Interngtional Trade Commission
Building, 500 E Street, SW.,
Washington, DC. The pnblic record for
this collecton of proposals may be
viewed on the Gommission’s electronic
docket (EDIS) at hitp://www.usitc.gov/
secretory/edis.htm.
FOR FURTHER INFORMATION CONTACT:
David Beck, Director, Office of Tariff
Affairs and Trade Agreements (202~
205-2603, fax 202—-205~26186,
david. beck@usztc gov). The medla
should contact Margaret O'Langhlin,
Dffice of Externa) Affairs (202-205—
1819, morgaret.olaughlin@usitc.gov).
Hearing-impaired individuals may
obtain information on this matter by
contacting the Comimission’s TDD
terminat at 202-205-1810. General
information concerning the Commission
may also be obtained by accessing its
Internet Web site at hitp:// |
www.ustic.gov. Persons with mobility
impairments who will need special
assistance In gaining access io the
Commission should contact the Office
of the Secretary at 202-205-2000.
Background: Notice of institution of
the investigation and opportunity to
comment on proposed
recommendations was published in the
Federal Register on September 20, 2010
(75 FR 57293). The period for filing
written submissions closed on October
22, 2014,



75186 Federal Register/ Vol. 75, No. 231/ Thursday; December ‘2, 2010 /Notices

" Issued: November 24, 2010,
By order of the Commission.
Marilyn R. Abbatt,
Secretary to the Commission.
[FR Dac. 2010-30281 Filed 12-1-10; 8:45 am]
BILLING COUE 7020-82-P




15340 Federal Register/Vol. 76, No. 54/Monday, March 21, 2011/ Notices _

should contact Margaret O'Laughlin,
Office of External Affairs (202--205-
1818, margaret.olaughlin@usitc.gov).
Hearing impaired individuals may
obtain information on this matter by
contacting the Commission’s TDD
terminal at 202—-205-1810. General
information concerning the Commission
may also be obtained by accessing its
Internet Web site at hitp://
www.usitc.gov. (hitp://www.usitc.gov).
Persons with mobility impairments who
will need special assistance in gaining
access to the Commission should

. contact the Office of the Secretary at
202-205-2000. http://www.usitc.gov/

_secretary/edis.him.

By order of the Commission.
Issued: March 15, 2011.

INTERNATIONAL TRADE . James R. Holbein,
COMMISSION Acting Secretary to the Commission.
[Investigation No. 1205-9] [FR Doc. 2011-6506 Filed 3~18-11; 8:45 am]

) BILLING CODE 7020-02-P
Certain Festive Articles:
Recommendations for Modifying the
Harmonized Tariff Schedule of the
United States

AGENCY: United States International
Trade Commission. .
ACTION: Change in date for transmittin,
recommendations to the President.

suMMARY: The Comnmission has changed
the date on which it intends to report its
recommendations to the President in
this matter from December 13, 2010, to
April 28, 2011, to allow more time to
complete the report, including its
recommendations. In an earlier notice
the Commission had indicated it would
transmit its recommmendatioris by
December 13, 2010 (see notice
published in the Federal Register of
December 2, 2010 (75 FR 75185)). This
notice is being issued as an update only,
and interested parties are not being
asked or invited to submit additional
views.

ADDRESSES: All Commission offices are
located in the United States
International Trade Commission
Building, 500 E Street, SW.,
Washington, DC. The public record for
this investigation may be viewed on the
Commission’s electronic docket (EDIS)
at http.//www.usilc.gov/secretary/
edis.htm.

FOR FURTHER INFORMATION CONTACT:
David Beck, Director, Office of Tariff
Affairs and Trade Agreements (202~
205-2603, fax 202-205-2616,
david.beck@usitc.gov), or Janis
Summers, Attorney Advisor, Office of
Tariff Affairs and Trade Agreements
(202-205--2605,
janis.summers@usitc.gov). The media -
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Barnes/ Richardson

11 Dupont Circle, NW

Suite 500

Washington, DC 20036

Tel: 202 483-0070
Fax: 207 483-0092
wrorshamestichardson.com

Barnes, Richardson & Colburn
Global Trade Law New York / Chicago / Washington, DC

475 Park Avenue South

New York, NY 10016

Tel: 212 725-0200

Fax: 212 889-4135

303 East Wacker Drive
swee 1020
' o N . . Thicago, IL ¢1:401
Lsintes &, 2010 fel: 312 365-2000

S 217 868.1TH)

Secretary .

United States International Trade Cominission

500 E Street, S.W.
Washington, D.C. 20436

RE: Comments relating to ITC Investigation 1205-9; .
Certain Festive Articles: Recommendations for Modifying the HTSUS

Dear Madam Secretary:

On behalf of Target Corporation {“Target™) and Michael Simon Design, Inc. (“MSD"),
we are filing this letter in response to the Notice which the United States International Trade
Commission (“ITC”) published in the Federal Register on September 20, 2010 soliciting public
comment on certain proposed modifications to the Harmonized Tariff Schedule of the United
States (“HTSUS”). See Certain Festive Articles: Recommendations for Modifying the
Harmonized Tariff Schedule of the United States - Investigation 1205-9, 75 Fed. Reg. 57,293
(September 20, 2010). We respectfully request that your office accept the comments set forth

“herein.

We understand that, pursuant to a request from U.S. Customs and Border Protection
(“CBP”), the ITC is investigating a propesal to add a U.S. note in subchapter X VII of chapter 98
of the HTSUS and to amend or replace certain classification provisions in chapter 98 of the
HTSUS relating to certain utilitarian articles that incorporate a festive design, decoratmn
ernblem, or motif. We further understand that the proposed changes:

. are mtended to ensure that existing tariff treatment continues to be applicable
following the implementation of new U.S. tariff provisions, taking into account
HTS changes that were proclaimed as of February 3, 2007, and related judicial
decisions and CBP classification rulmgs

o g |
i MERITAS

LAW FIRMS WORLDWIBE



Office of the Secretary October 8, 2010
U.S. International Trade Commission Page 2

75 Fed. Reg., at 57,294.

Target imports into the United States a variety of utilitarian merchandise with holiday
motifs that we believe would fit under the proposed subheadings. MSD similarly imports
apparel items including shirts and sweaters which are decorated with distinctive holiday motifs.
Pricr to the HT'S changes which took effect on Febriary 3, 2007, these holiday items qualified
for a U.S. duty rate of zero as festive articles under HTSUS Subheading 9505:10 or 9505.90
ife. ., sweaters with Christmas and Halloween motifs): “The {irst provision covered articles for

Christmas festivities. The second provision covered festive articles for uohdays other than :
Christmas. :

Target and MSD agree with the proposed language of a new U.S. note 9 to be inserted in’
subchapter XVII of chapter 98 and the new text set forth for in HTSUS Subheadings 9817.95.01
and 9817.95.02 as indicated in the ITC’s proposal. See id. Further, Target and MSD agree with
the slight modification of CBP’s description of subheading 9817.95.02 as proposed by the ITC. .
See id. Target and MSD believe that these tariff changes are necessary to ensure substantial rate
neutrality as proscribed by 19 U.S.C. § 3005(d)(1)(C). .

. Finally, Target and MSD respectfully request that these proposed changes be made
“effective retroactively with respect to entries made on or after February 3, 2007, for w]:uch
liquidation is not final.

Please do not hesitate to contact us, should you have any questions or require additional
information. ‘

Sincerely,

(ke -
Maﬁhev(\:;@/]cc}rath

Alan Goggins
Cortney O’Toole Morgan

Barnes, Richardson & Colburn
Counsel for Target Corporation and
Michael Simon Design, Inc.
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FRUITSELOOM.

One Fruit of the Loom Drive « RO, Box 90015 » Bowling Green, KY 42102-8015 « 270-781-6400

October 21, 2010
Ms. Marilyn R. Abbott, Secretary
U.S. International Trade Commission
500 E Street, SW
Washington, DC 20436
Re: INVESTIGATION NO. 1205-9

Public Comment: Certain Festive Articles: Recommendations for Modifying
the Harmonized Tariff Schedule of the United States '

Dear Ms. Abbott:

Fruit of the Loom, Inc: (“Fruit”) is a verticaHy integrated manufacturer that has been
‘providing quality products to U.S. consumers for more than 150 years. 'On its own behalf and on
behalf of its subsidiaries and rglated companies, including Russell Brands, LLC and Vanity Fair
Brands, LP, Fruit is responding to the U.S. International Trade Commjssion’s (“ITC’s”) notice of
institutioﬁ of an investigation and request for comments on the classification of certain festive
articles undér the Harmonized Tariff Schedule of the United States (“HTSUS”). For the reasons

| described below, Fruit requests that ITC reconsider its proposed recommendations and that ITC
instead recommend against revision of HTSUS heading 9817.

First, ITC’s propoéed recommendations risk altering the conditions of competition for the
U.S. textile and apparel industry and could therefore be counter to the U.S. national economic |
interest. Second, the proposedbrecommendations could be inconsistent with the International
Convention on the Harmonized Cominodity Description and Coding System (“the Co'nvention”).
Becaﬁse ITC is required by statute to evaluate these factors when making recommendatioﬁs to

the President, Fruit asks that ITC reconsider its recommendations and withdraw its proposed

revisions HTSUS heading 9817.



L Statutory Auihority
| Pursuant to.l9 U.S.C. § 3005, ITC is tasked with reviewing the HTSUS and making
recqmmendations to the President to revise the HTSUS, including to corifoi*m the HTS_US to the
Convention and to alleviate unnecessary administrative burdens. ITC may not, however,
recommend any modification that is inconsistent with the Convention, that is not consistent with
sound nomenclature principles, that does not ensure substantial rate neutrality, or that alters
existirig conditions of competition for an affected.U.S. iiidustry. Pursuant to 19 U.S.C. § 3006,
- the President may proélaim revisions to the HTSUS based on ITC’s recommendations only if the
revisions (1) are in conformity with US obligations under the Convéntion and (2) are not
i:ontrary to the nationai economic intereé’i of the United States.
II.  Historical HTSUS Classification of Festive Articles

" The U.S. Court of International Trade and the U.S. Court of Appeals for the Federal
Circuit have interpreted the classification of certain festive. articles under the HTSUS as it existed
prior to February 3, 2007. In these decisions, the courts “rejected the positidn that a utilitarian
article cannot be a ‘festive article.”” Park B. Smith, Ltd, v. United States, 347 .F.3d 922, 927
(Fed. Cir. 2063) (citing Midwest of Cannon Falls, Inc. v. United Sz‘ciz‘es, 122 F.3d 1423 (Fed. Cir.
- 1997)); see also Michael Simon Design, Inc. v. Unz’z‘ed.Sz‘az‘es, 452 F. Supp. 2d 1316 (Ct. Int’l
Trade 2006), aff’d, 501 F.3d 1303 (Fed. Cir. 2007) (classifying certain holiday-themed apparel as
festive articles imder HTSUS chapter 95). In 2004, hoxaiever, the World_ Customs Organization
(*WCQO”) created a new Note 1(v) to‘HTS chapter 95 to confirm that certain textile articles
(including apparel) with a utilita.rian function are excluded from classification as festive articles

in chapter 95. ITC issued recommendations and the President issued a.proclamation to



implement this change to the HTSUS. See Proclamatioﬁ No. 8097, 72. Fed. Reg. 453 (Jan. 4,
2007).
| III.  Reconsideration of Proposed HTSUS Revisions
A. Condiﬁons of Competition and the U.S. National Economic Interest

' Fruit is concerned that ITC’s.proposed_ revisions to the classification and tariff treatment
of certain festive articles would alter the conditions of competition fof the U.S. textile and
~apparel industry and would run counter to the national economic interest of the United States.
Since the time of the President’s 2007 proclamation, the classification of holiday-themed apparel
articles has been settled. Such articles shall be élassiﬁed in HTSUS chapter 61 .and 62, according
to their constituent materials. Following that prog:lafnation, U.S. Customs and Border Protection
(“CBP”) issued guidance that ébnﬁﬁned its implementation of the .HTSUS modifications
implemented by the f)roclarnation. See H026799: Revised Guidancé on Classiﬁcaﬁon of Festive
Articles (Aug. 18, 2009).

" The U.S. textile and apparel industry has made significant ciecisions regarding sourcing
and production Based on this clearly established principle. Many companies manufacture .or
source these iterﬁs from'countries. that are partners to free trade agreementé or pr.eference
programs with the United States, such as Mexico and the Central 'American countries. In
particular, many companies manufacture or source “blanks” froﬁ free trade agreement partners
and arrange for screen printing or embroidery of holiday designs in the United States. These
sourcing arrangements support jobs in the US and in countries that are our free trade agreement
partners. In the case of Fruit, oﬁf manufacturing of “blanks” supports jobs in both the U.S. and

Central America.
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ITC’s proposed revisions to the HTSUS would add a U.S. Note 9 to HTSUS chapter 98,
subchapter XVII and a provision at ‘HTSUS 9817.95.02 to provide for duty-free importation of
, holiday-themed apparel artieles from any country that enjoys Normal Trade Relations with the
U.S.. Holiday—themed apparel articles from almost any couﬁtry, including China and other
strong competitors for access to the U.S. apparel market, woold enter the U.S. free of duty, thus
altering the conditions of competition.for U.S. companies that are importing “blanks” fmrn free
trade agreement or preference program countries and utilizing U.S. labor to adorn the garments
with holiday motifs. This grant of duty-free treatment to certain apparel articles would alter
conditions of competition for the U.S. textile and apparel industry and 'Would have a negative
impact on Fruit and other U.S. companies.

In addition to altering the conditions of competition for U.S. companies in the textile and
apparel sector oy granting an effective competitive advantage to' non;U.S. producers, Fruit
anticipates that ITC’s proposed revisions to the HTSUS could négatively impact conditions of
competition by creatrng uncertainty for both U.S. producers and importers. CBP rulings and
case law resultingv from years of litigation about what types of articles are classifiable as “festive
articles” demonstrate the uncertain, case-by-case, and subjective nature of.the deoisions CBP and
the courts were forced to make under the pre-2007 HTSUS. Articles with Christmas trees, jack-
o-lanterns, and Easter bunnies were festive articles, but articles of red and green (Christmas)
plaid were not. Park B. Smith, 347 F.3d at 929. Nutcrackers portraying U.S. presidents and
famous at}ﬂe’res were festive articles, but jack-o-lantern and Santa Claus earrings were not.
Midwest of Cannon Falls, 122 F.3d at 1429 (ruling on nutrackers); Russ Berrie & Co., Inc. v.

United States, 381 F.3d 1334 (Fed. Cir. 2004) (ruling on earrings). |
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The current HTSUS removes this uncertainty by classifying apparel articles according to
their constituent materials, regardless the color or holiday adornm¢nts. Adding uncertainty
would disadvéntage U.S. companies that would no longer be able to determine with confidence
"fhé classification and dut& rates applicable to imported products. This uncertainty would also
* consume judicial resources in a way that is unnecessary uﬁder the current HTSUS. Both
uncertainty for U.S. businesses and the potential for wasteful use of judicial resources are
contrary to U.S. national economic interests. - | |

In evaluating possible revisions to the HTSUS, ITC must be mindful of the effect that
changes could have on the competitive position of US companies. Similaﬂy, ITC should
consider: the Pre.sident’s responsibility to refrain from proclaiming any- modification to the
HTSUS that is not in the national economic interest of the United States. Revisions like those
currently proposéd risk detriment to the competitive position of U.S. cdmpanjes, financial loss,
and job loss in the US textile and apparel industry. They also risk creating uhcertainty and
unnecessary strain on busihess and judicial resources. Fruit respectfully asks ITC to reconsider
these risks and to refrain from recommending the proposed revisions to the HTSUS.

B. Consistency with the Convention

Fruit is also concerned‘ about a potentiai conflict Between ITC’s proposed HTSUS
revisions and U.S. international obligations. As noted above, 19 U.S.C. §§ 3005 and 3006 allow .
ITC to recommend and the President to proclaim only HTSUS revisions that are consistent with
U.S. obligations under the Convention. Accordingly, ITC recommended and in 2007 the
President proclaimed a revision to the HTSUS that removed utilitarian articles, including
apparel, from classification in HTSUS chapter 95. This revision was necessary to conform the

HTSUS to WCO’s creati()nv of Note 1(v) to chaptef 95 under the HTS.
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WCO’s 2004 HTS changes declared that holiday-themed apparel and similar utilitarian
articles should not be classified as festive articles. ITC’s current proposal would establish new
provisions in HTSUS heading 9817 that would effectively reclassify utilitarian articles with
~ holiday themes as festive articles. By restoring the classification and duty treatment that WCO’s
creation of éhapte’r Note 1(v) required the United States to change, the United States could in
large part nullify the President’s 2007 proclamation and circumvent the United Stétes’
obligations under the Convention. For ‘this reason, Fruit respectfully requests that ITC
- reconsider its proposal and wifhdraw its proposed modifications to the HTSUS.

Iv. Conclusioﬁ

In 2004, WCO provided a clear statement about classification of holiday-themed |
garments: they shall be classified according to their constituent materials and not as festi';/e
articles. ITC recommended modifications to the HTSUS to implement the new chapter note
created by WCO and to fulfill U.S. obligations under tile Convention. ‘The President proclaimed
the effect of those modifications and, in contrast to the case-by-case, oft-litigated regime of years
past, the classification of ho]iday'—themed apparel was settled. ITé Now proposes to reverse. its
| proper modifications by reclassifying apparel as that cannot be classified as festive articles in-
HTSUS chapter 95 as festive articles in HTSUS chapter 98.

ITC’s proposed revisions risk harm to the conditions of competition in the U.S. textile
and apparel industry and could aék the President to proclaim changes that are not in the national
economic interest of the United States. The uncertainty and risk of litigation incfeases these
risks. Moreover, ITC’s revisions effectively reverse the WCO-consistent modifications

recommended by ITC and proclaimed by the President in 2007 and thereby may be contrary to

-6 -
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. the United States’ obligations under the Convention. Fruit is concerned about these risks and
respectfully requests that ITC reconsider these fevi_sions and with its proposal.

- Fruit 'Welccv)mes an open dialog with ITC on this matter and is happy to proyide further
information. Please contact Chris Champion at (256) 500-6851 in our Legal Department with-

any questions.

Sincerely,
Rick Medlin '
President and CEO

-7 -
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‘ he Chajrman: Jed Halland
Hogiony (336) 227-1431, ext. 260
HD‘D' = R . Email: jedh@holthosiery.com

~ o
ASSCCICTION \
srgrvirwg the Industry since 1905 President/CEO: Sally Kay

: T: [704)365.0913, ext, 212

Email: sally.kay@hosieryassociation.com

Octnber 21,2010

Office of the Secretary

United States International Trade Commission N
500 E. Street, SW

Washington, DC 20436

U.S. International Trade Commission (ITC) Investigation Neo. 1205-9 Certain Festive
Articles: Recommendations for Modifying the Harmonized Tariff Schedule

I am writing to you on behalf of The Hosiery Association (THA), which represents an industry that
employs over 35,000 workers across the United States (U.S.). We wish to comment on the above-
referenced investigation relating to festive articles and recommendations for modifying the
harmonized tariff schedule,

We believe that amendments in their proposed form would run counter to the national economic
interest of the U.S. and should not be recommended to the President for the following reasons:

There is currently no reference to socks and hosiery in heading 9817.95 of the Harmonized Tariff
Schedule (HTS). This proposed revision would be a fundamental change of policy that would
impact the Western Hemisphere's textile and apparel industry, a critical and highly sensitive U.S.
supply chain of goods, services, and jobs. :

U.S. Free Trade Agreements (FTAs) and preference programs currently require festive apparel
(including socks and hosiery) articles to be made of U.S. yarns, fabrics and in' some cases finishing
operations. Amending the HTS in such a manner provides importers with an immediate incentive
to shift festive hosiery and socks production from the Western Hemisphere to Asia, India and
other overseas manufacturers. We do not believe this is the intent of the proposal, and it
inadvertently does not ensure a level playing field nor does it convey the spirit of equality.

With that said, we recommend that the following measures (including but not limited to) should
- be taken into con:ideration during the deliberation process:

o Clearly deﬁne the term “festive” in festive occasions as broad mterpretatlon may foster
abuse of the intent of the law.

N

e Strike the term “or similar occasion,” and [dcntxfy thase festive occasions thatare eligible
for this category.

JF-1
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Require that symbol/motif be penﬁane_ntly affixed to the socks/hosiery item.
. L -
Require that the festive adernment be the onlv symbol/motif appearing on the article,

precluding the possibility of dual-purpose garments reflectmg licensed characters (eg.
Sponge Bab with a candy cane).

Reciuxre a size par’ameier for the festive adornments on socks and hosiery. For example,
the symbol/motif shou)d cover a significant portion, at least 30 percent, of the surface of

an article. S

Require an import eligibility timeframe of 45 days from the date of the festive 0c¢a$ion as
to preclude year-round abuse of the provision.

Require annual quantitative limitations by importer,

Require entries to be subject to Type 1 entries for consumptio}m, and not eligible for
withdrawal from bonded warehouses or Free Trade Zones (FTZs), where simple
application of festive symbols/motifs would change tariff treatment.

We thank you in advance for your attention to these commerits and appreciate hearing
from you should you have any questions concerning our industry.

Rega rds,
Sally F. Kay |

President and CEO
The Hosiery Association

The Hosiery Association ~ 7421 Carmel Executive Drive, Ste. 200 ~ Charlotte, NC 28226

website;

NeT-21 2010

www.hosiervassociation.com ~ phone: (704) 365.0913 ~ fax: (704) 362.2056
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McGuireWoods LLP

1345 Avenue of the Americas
Seventh Floor

New York, NY 10105-0106
Phone: 212.548.2100

Fax: 212.548.2150
www.mcguirewoods.com

' JOHN B. PELLEGRINI
MCGU[REmeS o 212.548.7020 Fax 212.715.2301
October 21, 2010

Secretary

United States International Trade Commission
500 E Street, SW
Washington, D.C. 20436

Certain Festive Articles: Recommendations for Modifying
the Harmonized Tariff Schedule of the
United States — Investigation No. 1205-9

Dear Ms Abbott

This subm551on is filed on behalf of the United States Association of
Importers of Textiles and Apparel ("USA-ITA"). USA-ITA supports the

recommended modifications.

Investigation No. 1205-9 was prompted by a letter from United States
Customs and Border Protection (“CBP”). CBP requested that the Commission _
make recommendations to the President regarding the addition of a U.S. Note
and the amendment of certain classification provisions in Subchapter XVII,
Chapter 98 of the Harmonized Tariff Schedule of the United States (“HTS").
The amendments relate to certain utilitarian articles that incorporate a festive

design, decoration, emblemn or motif.

At present utilitarian articles (mcludmg apparel and accessones)
classified in Chapter 61 'or 62 of the HTS as well as made-up textile articles
classified in Chapter 63 are not eligible for classification as festive articles in
Chapter 95. The proposed modifications would add a new U.S. Note 9 in
Subchapter XVII, Chapter 98 indicating that a new subheading (9817.95.02)
would apply onljr to specified utilitarian articles. Proposed subheading




Investigation 1205-09
October 21, 2010
Page 2

9817.95.02 would provide a free rate of duty for those utilitarian articles which
qualify as festive articles.

USA-ITAis a volﬁntary association of some 200 importers and retailers of
textile products and wearing apparel, as well as related service industries such
as international transportation concerns. Many USA-ITA members import
. wearing apparel that satisfies the requiremenfé for classification as festive
articles. ' |

USA-ITA’s comments are quite limited. USA-ITA requests that the
Commission’s recommendations include retroactive treatment for the |
modifications. The request letter from United States Customs and Border
Protection (‘;CBP”) dated July 1, 2010 concludes by indiéatin_g that the
proposed amendments would ensure proper ciassiﬁcation for all qualifying
festive mﬁcles entered on or after February 3, 2007. USA-ITA requests that the

Commission Report include recommend retroactive treatment.

| The language of new subheading 9817.95.82 prbposed by CBP describes
the utilitarian articles eligible for duty-free treatment as those “closely
.associated with festive occasions, for example, Chrnistmas, Easter, Halloween or
Thanksgiving [ ]. The Commission proposes a minor chénge in the language.
The Commission’s recommendation would read: “utilitarian articles, each
incorporating a symbol or motif closely associated with Christmas, Easter,
Halloween or Thanksgiving or sii:ﬁlar festive occasion | ].” USA-ITA makes no
comment on the change in language; in its opinion, both formulations are
clear. However, USA-ITA suggests that it would be appropriate to include one
or two examples of festive occasions that may not be as well known as the four
listed. This would ensure that there is no confusion that the term “festive
articles” is not limited in any meaningful way. Examples are Valentines Day

and Columbﬁs Day.
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October 21, 2010
Page 3 '

The Commission’s announcement indicates that it will examine
iijformation concerning the rates of duty currently used by importers in
liguidated and undisputed entries of sioeciﬂc festive articles that are the subject
of this investigation. USA-ITA respectfully submits that, at least m the case of
apparel, and made-up textile articles, an examination of this nature is |

unnecessary.

The letter from CBP requesting the investigation makes it Iﬁerfecﬂy clear
that utilitarian apparel and made-up textile articles qualify for classification as.
festive articles, This is baéed on the numerous court decisions cited in CBP’s
letter. There is no dispute on this point. Nevertheless, importers have been
required to enter these festive articles in Chapters 61, 62 and 63 by virtue of
Note 1{v}, Chapter 95, HTS. For that reason there will be no liquidatéd entries
of apparel classified as festive articles. The proposed modification would
correct the situation by providing Chapter 95 duty treatment. Given these
factors, there is no purpose in-examining the rates of .duty cunentlsr utilized by

importers of these articles.

USA-ITA appreciates the opportunity to comment and support the

proposed modification.

Please contact the undersigned if you have any questions on this

submission.
Respectfuily,
McGUIREWOODS LLP
John B. Pellegrini

\18641181.1
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GRUNFELD, DESIDER!O,LEBOWITZ, SILVERMAN & KLESTADT LLP
COUNSELORS AT LAW
399 PARK AVENUE

TEL (212) 557-4000

OFFICES: . 25T FLOOR
. , ( _
NEW YORK » BOSTON NEW YORK, NEW YORK 10022-4877 FAX (212 557-4415
LOS ANGELES » WASHINGTON, D.C. ) WWW.Qd'Sk.COm

AFFILIATED OFFICES: .
SHANGHAL » BEIJING WRITER'S DIRECT DIAL NUMBER

October 22, 2010
BY HAND
United States International Trade Commission
500 E Street SW
Washington, DC 20436
‘Attention: The Honorable Marilyn Abbott,'-Se'creta'ry

Re: Comments Relating to ITC Investigation No. 1205-9 (Festive Articles)
Our Reference: 10417 0050001

Dear Madam Secretary:

On behalf of BGE Ltd., we are filing this letter in response to the United States -
International Trade Commission ("ITC") Notice published in the Federal Register on September

20, 2010 soliciting public comment on certain proposed modifications to the Harmonized Tariff

Schedule of the United States ("HTSUS"). Certain Festive Articles: Recommendations for

Modifving the Hai'mom'zed Tariff Schedﬁle of the United States - Im?esﬁgation 1205-9,' 75 Fed.

Reg. 57,293 (September 20, 2010).
BGE generally supports the ITC’s proposed recomméndations with certain medifications

as described below.
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L BACKGROUND

A. Request by U.S. Customs and Berder Protection (“CBP”)

In a letter dated July 1, 2010, Myles B. Harmon, Director, CBP Commercial and Trade
Facilitation Diifision, submitted a request, pursuant to Section 1205 of the Omnibus Trade and
Competitiveness Act of 1988, that the ITC commence an investigation regarding Note 1 (v) to
Chapter 95 of the Harmonized Tariff Schedule of the United States (“HTS”) and its effects. on
the tariff treatment of imported festive articles under HTS heading 9505. CBP further requested
that the ITC recommend to the President the amendment of certain special classification
provisions in Subchapter XVII of Cha"pter. 98 of the HTSUS in order to ensure substantially rate
neutral, duty-free treatment to certain utilitarian articlés with festive designs and/o; motifé in
accordance with applicable binding legal precedent.

CBP specifically requested the following amendments:

1. Replace subheading 9817.95.01 and the superior text thereto
with the following new heading: :

9817.95.01 Utilitarian articles (including but not limited to Seder
plates, blessing cups, menorahs or kinaras) of a kind used in the
home in the performance of specific religious or cultural ritual

celebrations for religious or cultural holidays, or religious festive
occasions (provided for in subheading 3924.10, 3926.90,

6307.90, 6911.10, 6912.00, 7013.22, 7013.28, 7013.41, 7013.49,

9405.20, 9405.40 or 9405.50) ..cccevv vevveeirveeereeeninnn. Free 25%
2. Insert the following new U.S. Note 9 to Subchapter XV of
' Chag_ter 98:

9. Heading 9817.95.02 applies only to tableware, kitchenware
(except baking pans, cookie cutters, cookie stamps and presses)
and toilet articles of chapter 39,69 or 70; carpets and other textile
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floor coverings of chapter 57; apparel and accessories of chapter
61 or 62; and made-up textile articles of chapter 63.

3. Replaée subheading 9817.95.05 with the following new
heading: .

9817.95.02 Utilitarian articles, each incorporating a symbol and/or
motif that is closely associated with a festive occasion (for
example, Christmas, Easter, Halloween, or Thanksgiving), the
foregoing articles used or displayed principally during that festive
.occasion and not typically at any other time, under the terms of
U.S. note 9 to this subchapter............ ccccccorneeeen, Free 25%.

As observed by CBP, the proposed amendments, if properly implemented, will ensure
that utilitarian or functional articles with festive designs and/or motifs entered on or after
February 3, 2007, will be classified in accordance with Note 1 (v) to Chapter 95, while ensuring

substantial rate neutrality for this merchandise in accordance with the decisions of the courts.

B. Investigation by ITC

In its notice, the I'fC announced that, as a result of the CBP letter; it has institut,éd '
inyéstigation Noj 1205-9, Certain Festive Articles: Recommendations for Modifying the
Harmonized Tariff Schedule of the United States, pursuant to secﬁon 1205 of the Omnibus Trade
and Co-m'petitivehess Act of 1988 (19 U.S.C. 3005), for the purpose of making recommendations
to the President regarding the addition of a U.S. note and the amendment or replacement of
certain claésiﬁcation provisiéns in subchapter XVII of chapter 98 of the Harmonized Tariff
Schedule of the United States (HTS) relating to certain utilitarian articles that incdrporate a

festive design, decoration, emblem, or motif.
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The ITC indicated its proposéd recommendation to adopt CBP’s request (with the
exception that it proposesAto ‘replace ;Lhe phrase “a festive occasion (for example, Christmas,
Easter, Halloweeﬁ, ér Thanksgiving)” with “Christmas, Easter, Halloween, Thanksgiving or sirhilar

festive occasion.”

I COMMENTS

BGE largely supports the ITC’s pr‘oposed‘recommendation but would like to offer the
below comments intended to ensure that any tariff changes _bettqr reflect the letter and spirit of

issues raised by the relevant judicial and administrative precedent.

A. Definition of “Festive Occasion”

1. Definition Must Include All Holidays

As currently proposed, the term festive occasion would embrace a narrowly drawn list of
holidays and similar festive occasions. We maintain that the term sho'uld be defined more
expansively to embrace other oécasions held by the courts to be festive for tariff purposes. To
our knowledge, the courts have ﬁot rejected any holiday as not befng festive. Thus, for example,

~ in addition to Christmas, Easter, Halloween and Thanksgiving, other holidays including the

Fourth of July (Park B. Smith, Ltd. v. United States, 347 Fl.3d 922 (Fed. Cir. 2003)) and -

Valentine’s Day (Midwest of Cannon Falls, Inc. v. U.S., 122 F.3d 1423 (Fed. Cir. 1997) have

also been recognized as being festive for tariff purposes.
Numerous other holidays have also been recognized by CBP on the administrative level

as being festive for tariff purposes. These include, for example, St. Patrick’s Day (NY R03881

H~4
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of May 9, 2006); Hanukah (N097916 of March 19, 2010), the Sabbath (HQ 962128 of October
18, 1999) and Father’s Day (NY H83205 of July 23, 2001).
Indeed, CBP has gone so far as to acknowledge that:

the United States is a constantly changing diverse, multicultural
society. As such, there are holidays recognized today which were
little known in this country fifty or even twenty years ago.

Iimitation Of The Application Of The Decisions Of The Court Of International -
Trade And The Court Of Appeals For The Federal Circuit In Park B. Smith V.
United States, Customs Bulletin (April 5, 2006, p. 26). In footnote 23, CBP went
on to observe as follows: ;

Today, a segment of the American society celebrates Kwanzaa, a
celebration of traditional African values begun in 1966. See
http://www.tike.com/celeb-kw.htm. We have had postage stamps
{issued to commemorate Eid, an Islamic holiday that marks the end
of Ramadan. See Wikipedia, the free encyclopedia at
hitp://en.wikipedia.org/wiki/Eid_ul-Fitr. These stamps were first

- issued on September 1, 2001. More recently, it was reported in
various news sources that there is a movement to have the Lunar
New Year, also known as Chinese New Year, declared a federal
holiday. '

In short, there are a multitude of holidays that are celebrated beyond Christmas, Easter,
Halloween, and Thanksgiving and which are not be similar thereto. Any definition of festive

occasions must be broadly draﬁed to embrace all such holidays.

2. Definition Must Include Other Celebratory Events

Festive occasions are in no way limited to calendar-based or annual events, but have been

recognized as embracing a whole host of celebratory occasions. Thus in Wilton Industries, Inc.

v. United States, 493 F. Supp. 2d 1294 (Ct. Int'l Trade 2007), the CIT recognized that private’

celebratory events may qualify as festive occasions for tariff purposes. In particular, the Court

noted that weddings, anniversaries and birthdays are “occasions comfortably within any

5
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reasonable definition of a festive occasion.” Id. at 1317. The Court in Wilton also observed as
- follows (on p. 1331):
Similarly, sentiments such as Happy Birthday, Happy
~Anniversary, Congratulations, and Best Wishes are motifs closely

associated with non-holiday festive occasions including

birthdays, weddings, anniversaries, and baptisms or First

Communions.

The Court further observed that none of the parties identified any country that limits

classification as festive articles solely to merchandise associated with recognized holidays.

In short, there are a multitude of private celebratbry everts other than named holidays.

Any definition of festive occasions must be broadly drafted to embrace all such occasions.

B. Construction of “Closely Associated with a Festive Occasion”

BGE requests that, by terminology or construction, the concept of “closely associated” vbe |
subject to reasOnablé parameters (i.e., that a symbol or motif be required to reasonably be
associated with a festive occ;asion). A review of CBP mliﬁgs reflects various holiday items -
bging determined not to be closely associated with the depicted holifiay. Thus, for example, in
Ruling N100955 of May 4, 2010, CBP held that a red and wh‘itev “Ceramnic Christmas Chiming
Tree” that was marketed as a Christmas item in the “Holiday Lane” section of a store, to be solci
in the first few months prior to Christmas, was -not a festive article (as it did not depict a
decorated evergreen tree as would be traditionally associated with or used at Christmas). '

Similarly, in HQ W967854 of July 19, 2007, CBP addressed the tariff cléssiﬁcation ofa
Starbucks "Christmas Banner Garland" compoéed of artificial poinsettia leaves made of white
paper. The paper‘ leaves were attached to wire stems wrapped with white paper. The poinsettia
beads were made of Styrofoam and coated with red colored lacquer. The leaves and beads were

6
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bound together with white paper to simulate the poinsettia flower. Festive article tariff treatment
was denied as CBP concluded that the gar]and was “not immediately recognizable aé a Christfnas
decoration.”

In order to imbue the festive article concept with sufﬁcient substahc'.e, reasonable
paiamg:ters must be applied in deter;nining whether a symbol or motif is “closely associated”

with a festive occasion.

C. Displév During a Festive Occasion

It is fair and appropriate to require a “festive article” to be used or displ.ayed in
connection with a festive occasion. However, we maintain that the formulation of this concept in
the proposed recommendation is overly narrow (i.e., used or display.ed p:incipally during that
festive occasion and ﬁot typically at any other time). |

In pracﬁce, this concept has been applied in a restrictive manner. For exampie, in Ruling -
NO17638 of October 4, 2007, heart-shapéd Valentine gel clings sold as a Valentine'seasoﬁ item
were deemed not to be festive articles as “decorations in the shapes of hearts, lips and kisses mayl
be used at any.time of the year as symbols of love and romance.” Similarly, in Ruling NY
ESS 113 of September 1‘4, 1999, CBP addressed the tariff treatment of the"'Chanukah Musical
Mug," consisting of a ceramic mug with an exterior depictiﬁg dancing drayde‘ls,'musicalvnotes
and wording "Draydel, Draydel, Draydel.” When fhe mug was lifted, it played the traditional
Chanukah melody, "The Draydel Song." The Chanukah Muéical Mug was deemed not to be a
festive article as it wés suitable for use in the home as a drinking cup all year long.

As such, BGE proposes that the “use” portion of proposed subheading 9817.95.02 focus

on the reasonable principal use without further limitations.
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.D. Proposal to Include Jewelry Articles (Classifiable within Chapter 71,
HTS, or Elsewhere) '

Although not specifically addressed by the proposed recorﬁmendations in the ITC’s
notice, it is the view of BGE that jewelry articles (classifiable within Chapter 71_; HTS, or
elsewhere) should be inclvuded_in the new U.S. Note 9 to subchaptér XVII of Chapter 98 as it
applies to the proposed ‘new subheading 6817.95.02.

The issue of the treatment of jewelry items as festive articles has been squarely addressed

by the U.S. Court of Appeals for the Federal Circuit in Russ Berrie & Co.. Inc.. v. United States,
381 F.3d 1334 (Fed. Cir. 2004). That case dealt with the tariff classification of lapel pins and
earring sets containing Christmas themes and an earring set containing Halloween themes. The
particular holiday motifs at issue were: a Santa Claus; a snowman decorated with holly, Wéaring
'a top hat and holding a snowball; a teddy bear dressed in red and white Santa outfit and holding a
present; red, gfe'en, gold bells with/or without red or green bows; a ghost; a jack-o-lantern; a
‘(Frankenstein) monster; and a witch.
In considering whether the jewelry items qualified as festive articles, the Court of

Appeals went so far as to observe that:

The imported articles in this case fit comfortably within that

standard. Snowmen decorated with holly, ghosts, and witches' and

monsters' heads are symbols that are closely associated with the

Christmas and Halloween holidays and -are used principally on

those occasions. Moreover, these items are listed in Russ Berrie's

Christmas and Halloween catalogues and distributed and sold in

connection with those holidays. The imported pins and earrings are
prima facie classifiable under heading 9505.

~ Russ Berrie at 1336.
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However, the Couit recognized that the items were also prima facie classifiable as
jewelry within Chapter 71, HTS. The Court observed the existence of two seemingly conflicting
tariff notes. First, Note 3 to Chapter ’}1 excluded "articles covered by Note 2 to Chapter 95."
Note 2 to Chapter 95 provided that such chapter “includes articles in which natural or cultured
pearls, preéious or semiprecious stones (natural, synthetic or reconstructed), précious metal or
metal clad with precious metal constitute only minor constituents.”

Overruling a determination by the U.S. Court of International Trade (Russ Berrie & Co.

v. United States, 281 F. Supp. 2d 1351 (Ct. Int'l Trade 2003)) ho‘lding that the festive jewelry
articles were classifiable within Chapter 95, the CAFC resolved the two competing tariff notes in
favor of classification within Chapter 71. However, in so doing, the Court acknowle(iged that
“these tv(zo notes may not be models of clarity . . .” Id. at 1336. When urged by the importer to
reject what it concluded would be an anomalous result, the CAFC observed that: “Our function,
however, is to apply the‘Custorns classification standards as Congress has written them, not to
cﬁange their rnean;'ng to correct seeming injustice.”

Inli ght of the confusion that has reigned on this issue, coupled with the existing judicial
determinations that jewelry articles with holiday themes satisfy the judicial criteria as féstive
articles, BGE requests that the ITC claﬁfy the area once and for all in favor of treating festive
jewelry items as festive articles for the purposes of its recommendation. As such,vBGE req~uests

- that proposed Note 9 be Broadened to include jewelry articles classified in Chapter 71 (or

elsewhere).
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E. Proposal to be Made Effective for all Entries Flled on or After
February 3 2007

As reflected in the its July 1, 2010 letter, CBP requested that the ITC “recommend to the
President the amendment of certain special classification prbvisions in Subchapter XVII of
Chapter 98 of the HTSUS in order to ensure substantialiy rate neutral, duty-free treatment to
certain utilitarian articles with festive designs and/or motifs in accordance with the recent

2

judicial decision of Michael Simon Design, Inc. v. United States . . . .

The basis of the CBP request was an attempt to reconcile Note 1(v) to Chapter 95, HTS,

“which (effective February'B, 2007) excluded certain utilitarian articles from Chapter 95 with the:

decision in Michael Simon Design, Inc. v. United States, 501 F. 3d 1303 (Fed. Cir. 2007) which
conclude& that certain such articles are indeed properly classifiable within Chapter 95, HTS. As
stated by CBP on page 4 of its letter:

Because Note 1 (v) to Chapter 95 excludes certain utilitarian
articles from classification as festive articles under heading 9505 (a
duty-free provision), and because the Michael Simon decision
grants certain utilitarian articles duty-free treatment as festive

- articles under heading 9505, CBP is requesting that the ITC
commence a Section 1205 investigation with a view to
recommendmg to the President the adoption of a new duty-free
provision in Subchapter X VII of Chapter 98 of the HTS covering
certain utilitarian or functional articles with festive designs and/or
motifs.

In order to give'effect to the CBP proposal (and the underlying intent to ensure that the
rate neutrality that was compromised by Chapter 95 Note 1(v), is restored'.)‘, we maintain that the
ITC ‘recomﬁéndation must be made retro._éctive to entries filed on or after February 3, 2007 (i.e.,
the effective date of Note 1(v)), regardless of liquidation status. While this result can be |
aécbrnplished in a number of different ways, we ask that the ITC consider a mechanism to allow

for the filing of claims covering impacted entries filed on or after February 3, 2007 for a

10
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specified period of time (e.g., 180 days) after the effective date of any HTS amendment resulting

from the ITC proposal.

F. Alternative Formulation of Proposed 9817.95.02

We have drafted below an alternative formulation of proposed subheading 9817.95.02
incorporating the comments made above. BGE requests that the ITC consider the below

formulation in finalizing its recommendations in the captioned matter.

9817.95.02  Utilitarian articles, each incorporating-a symbol
and/or motif that, applying a standard of reasonableness, is closely
associated with a festive occasion (for example, any holiday or
celebratory event), the foregoing articles actually or reasonably
expected to be used or displayed principally during that festive
occasion, under the terms of U.S. note 9 to this subchapter

Note 1 — Holidays include without limitation those celebrated by
any group whether for religious, national, cultural, familial or other
reasons. , _ '

Note 2 — Celebratory events include festive occasions that are not
holidays (e.g., weddings, anniversaries, birthdays, graduations,
etc.). ' '

. Note 3 — For purposes of U.S. Note 9 to this subchapter, Heading
9817.95.02 applies only to tableware, kitchenware (except baking
pans, cookie cutters, cookie stamps and presses) and toilet articles
of chapter 39,69 or 70; carpets and other textile floor coverings of
chapter 57; apparel and accessories of chapter 61 or 62; made-up
textile articles of chapter 63; and jewelry articles of Chapter 70. [‘}f’l -

Note 4 - Regardless of liquidation status, claims for refunds of
duties on items entered on or after February 3, 2007 but before the -
effective date of this provision may be made within 180 days
pursuant to a procedure to be announced by CBP

11
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1. CONCLUSION

BGE appreciates the épporhmity to comment in the above rﬁatter. It strongly supports
the recommendation to restore dﬁty—free treatment (through the adoption of Chapter 98
prévisions) to the items that have been deprived of such treatment, since February 3, 2007, by
virtﬁs: of the adoption of Note l(v), Chapter 9'5,' HTS. BGE offer_s the above diséussed
comments in connection with certain aspects of the recommendation in order to ensure its broad
application bearing in mind the.goal,s of ensuring substantially rate neutral, duty-free treatment to
certain utilitarian articles with festive designs and/or motifs in accordance with applicable legal
precedént. |

Please do not hesitate to contact us with any questions.

Sincerely,

' ' GRUNFELD, DESIDERIO, LEBOWITZ,
‘ SILVERMAN & KLESTADT LLP

TP G bty

Arthur W. Bodek

8097888_1
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L, NATIONAL TEXTILE ASSOCIATION

AMTAC

American Manafacturing Trade Action Coalition

October 22, 2010

Marilyn R. Abbott, Secretary

United States International Trade Commission
500 E Street SW

Washington, DC 20436

RE: international Trade Commission Investigation No. 1205-9, Certain Festive Articles:
. Recommendations for Modifying the Harmonized Tariff Schedule of the United States.

Dear Secretary Abbott:

The undersigned organizations - the National Council of Textile Organizations, the National Textile
Association, and the American Manufacturing Trade Action Coalition - are submitting formal comments
regarding the U.S. International Trade Commission Investigation No. 1205-9, Certain Festive Articles:
Recommendations for Modifying the Harmonized Tariff Schedule of the United States. .The Commission
- is conducting this investigation at the request of U.S. Customs and Border Patrol {“CBP”).

We strongly oppose the Commission’s proposed recommendations to modify the Harmonized Tariff
Schedule of the United States (“HTSUS”) by adding a U.S. note 9 and changing two U.S. tariff rate lines at
- the 8 digit level (9817.95.01 and 9817.95.02) covering certain festive articles. Itis our contention that
the Commission’s proposed modifications circumvent the U.S. tariff schedule to the detriment of U.S.
textile and apparel producers.

Background:

The definition and implementation of the festive articles rules have a direct effect on U.S. textile
manufacturers. Our member companies, which include home furnishings manufacturers as well as
fiber, yarn, and fabric manufacturers, and specialty dyeing and finishing companies, represent the
supply chain for apparel and home textile items that will be included in the revised HTSUS codes.

Industry associations and individual companies have been engaged in the process of defining festive
articles for many years, including the 2002 joint filing of an amicus brief to the U.S. Government appeal
in the decision Park B. Smith v. United States. At issue in Park B. Smith v. United States was the question
of whether certain utilitarian textile products are properly classified under HTSUS Heading 9505. On the
face, most textile products are excluded from consideration of classification under HTSUS 9505 by
Explanatory Note 1{v}, which states:

"This chapter does not cover tableware, kitchenware, toilet articles, carpets and other textile
floor coverings, apparel, bed linen, table linen, toilet linen, kitchen linen and similar articles
having a utilitarian function (classified according to their constituent material).”
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However, the Explanatory Notes have not been found by the courts to be legally binding, and, in Park B.
Smith, the court ruled that certain textile products are properly classified under 9505. More recently, in
“Michael Siman Design v. United Stotes, a court again ruled that certain textile products are properly
. classified under Heading 9505.

The domestic industry strongly disagrees with the court rulings allowing certain utilitarian textile and
apparel articles closely associated with a festive occasion to be entered as festive articles under Heading
950S. We assert that textile articles with a festive design are still ordinary textile articles that should be
subject to the applicable duties. Te focus on the decorative design versus the use and nature of the
itemn is illogical. We agree with the U.S. Government’s argument in'the Pork B. Smith appeal that “the
correct classification standard is whether the articles are the class or kind of merchandise that can be
used only on a specnﬁc festive occasion, such as the Christmas tree ornaments of Chapter 95, and not
whether the articles themselves are used only on a festive occasion.” Apparel and home furnishing
products such as shirts and rugs are certainly used on other occasions and therefore are not properly
classified as festive articles.

Impact on the Domestic Industry:

The U.S. textile industry faces enormous pressures from low-cost imports which already enjoy enormous
unfair advantages including state-sponsored subsidies; lax safety, environmental and regulatory

controls; and low wages. When these products are allowed to enter the U.S. market duty free, it further
erodes the competitiveness of domestic producers, and the entire supply chain is negatively impacted.
As just one example, our membership includes a producer of holiday rugs. They feel certain that they
will lose this business if the applicable U.S. duty is removed.

Furthermore, the elimination of the U.S. quota system in the Uruguay Round fell especially hard on the’
U.S. textile industry. In light of the scale of this concession, the U.S. government essentially promised
that there would be no further erosion of U.S. tariffs at least until a new round of global trade talks was
completed. Our domestic industry has invested in equipment and worker training to respond to this
competitive world market. Allowing textile articles to enter duty free as festive articles violates the
commitments our government made to maintain the Urdguay Round tariffs for our domestic
manufacturers. It will undoubtedly undermine the domestic industry’s competitiveness and result in the
displacement of U.S. workers in an economic environment that cannot absorb additional job losses. In
the last ten years, the U.S. textile and appare! industry has expenenced a 62 percent decline in
employment, equating to a loss of 672,000 jobs.

tn addition, it is now common knowledge that further textile tariff reductions are being considered again
in the Doha Round. It makes no sense to unilaterally reduce or eliminate a tariff now that we may use in
the negotiations later in return for some concession from our trading partners.

It is also important to point out that textiles and apparel have a high rate of customs fraud, and there
will be enormous financial incentive to mislabel non-holiday related apparel items as festive articles to
skirt U.S. tariffs. It is unreasonable to expect that CBP will able to prevent illegal misclassifications from
entering U.S. commerce considering the high volume of trade in this product sector. CBP is stretched
thin with current programs, and adding additional responsibilities in relation to festive articles could

- further erode enforcement of all textile agreements. '
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Recommendations for Mitigating Damage Should the Proposed Modifications Be Submitted:

In light of the court decisions over the years on festive articles, we understand that CBP finds itself

- confronted with the text of the HTSUS excluding textile products from classification under Heading 8505
and court decisions affirming that certain textile products are properly classified under Heading 9505.
According to CBP guidance from 2009, consistent with those court rulings, in order to be classified under
heading 9505, HTSUS, "(1) such articles must be 'closely associated' with a festive occasion and (2) such
articles must be displayed and used by the consumer only during the festive occasion.” This guidance
does not allow the classification of apparel or textile made up goods in Heading 8505 due solely to color
scheéme or general artwork. The proposed changes to the HTSUS for classifications 9817.95.01 and
9817.95.02 appear to be an effort on the part of CBP to codify the current.guidance cited above.

However, we are concerned that any modifications to Subheading 9817.95 not inadvertently resultin
classifying as “festive” any product currently not classified, per the court rulings, as “festive” under
Heading 9505. The authority to set import duty rates resides with Congress, and while Congress has
delegated to the President the authority to modify the HTSUS in cases as this to conform the HTSUS to
court decisions, that delegation must be understood as limited in scope to the minimum necessary to
effect the technical correction to implement the court rulings. CBP must take utmost care in modifying
Subheading 9817.95 lest it exceed the Executive Branch's authority and violate the intention of Congress
in creating the HTSUS. Further, we note, that the role of CBP is to collect all the import duties that
Congress has enacted via the HTSUS; therefore.CBP must be very circumspect when the Bureau:
proposes actions that could move articles from HTSUS classification subject to import duties into a
classification with zero rate of duty.

To ensure that normal wearing apparel and made up articles continue to be classified in chapters 50-63
subject to import duties and are not improperly classified in HTSUS 9505, we recommend a few other
points for consideration that should be included in additional CBP guidelines and explanatory notes.

1) The emblem or artwork should be permanently affixed. Tags, stickers, or other temporary
items that are removed by the consumer before use and/or laundering are not valid
indicators of whether a product is festive or utilitarian.

2} Any goods entered under HTSUS 9817.95 should be fully finished. Unfinished textlle
apparel or made-up articles should not enjoy duty-free entry based on an intention to add a
festive motif as there is no way Customs can verify that the further processing (screen

*  printing, embroidering, etc.) is done.

3} We support the clarifying language from Customs in HTS 9817.95.02 that provides specific
examples of holidays. We note that holidays {which the English language recognizes as
proper nouns with initial capitalization) fall on specific days (e.g., Christmas on December
25, Thanksgiving on the fourth Thursday in November} and we urge a strict interpretation of
this definition so that items with emblems for a wider season, such as winter or summer
(not proper nouns in English and of no fixed start or end date), are not inappropriately
identified with a particular holiday.

We note with approval that the revised HTSUS 9817.95 description is silent on any changes to the
classification of costumes, presumably since this issue was determined in Rubie's Costume Co. v. United
States in 2003. CBP guidance from August 18, 2009, clearly indicates that Customs is adhering to the
court’s decision. Further the proposal from CBP does not alter HTSUS Chapter 95 Note 1 (d), which
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states that “This chapter does not cover: sports clothing or fancy dress, of textlles of chapter 61 or 62.”
In Rubie, the court determined that:

e flimsy, non-durable textile costumes that are not recognized as ordinary articles of apparel are
classified under 9505.90.6000, HTSUSA {flimsy); and :

o textile costumes that exceed the flimsy, non-durable standards, or are recognized as ordinary
articles of apparel are classified in Chapters 61 or 62, HTSUSA (well-made).

In conclusion, we are highly concerned with the increasing array of utilitarian textile products that are
allowed to enter the U.S. duty free through the festive articles loophole. Should this trend continue,
significant jobs losses-are very likely to occur. Asresult, the U.S. Government should take all measures
at its disposal to mitigate the damage to U.S. producers.

Thank YOU for providing us the opportunity to provide comments.

Sincerely,
o
[ 05 E Con s @/M
Augustine D. Tantillo Cass M. Johnson ' ~ David Trumbull
Executive Director President Vice President, international Trade
American Manufacturing Trade National Council of Textile . National Textile Association

Action Coalition (AMTAC) Organizations (NCTO) (NTA)
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Chicago, IL
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vww.drinkerbiddle.com

CALIFORNIA
DELAWARE
ILLINOIS
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WASHINGTON DC
WISCONSIN

Established 1849

DrinkerBiddle&Reath

Dear Secretary:

William R. Rucker
Partner

(312) 569-1157

(312) 569-3157
William.Rucker@dbr.com

October 22, 2010

VIA HAND DELIVERY

Secretary .

United States International Trade Commission
500 E Street, SW : '
Washmgton DC 20436

Re: Investigation No 1205-9; Certain Festive Articles: Recommendations
- for Modifying the Harmonized Tariff Schedule of the United States

Pursuant to Section 1205(b)(1) of the Omnibus Trade and Competitiveness Act of
1988 (the “1988 Act™) (19 U.S.C. § 3005(b)(1)), we are providing the following
comments on the proposed modification of the Harmonized Tariff Schedule of the United
States (“HTSUS”) with respect to the tariff classification of certain festive articles. As

. set forth in the International Trade Commission’s (“ITC”) notice of institution of

investigation (75 Fed. Reg. 57293, September 20, 2010), the ITC proposes to adopt the
following language for HTSUS subheading 9817.95.02:

. Utilitarian articles, each incorporating a symbol and/or motif that is
closely associated with Christmas, Easter, Halloween, Thanksgiving or
similar festive occasion, the foregoing articles used or displayed
principally during that festive occasion and not typically at any other time,
under the terms of U.S. note 9 to this subchapter.

1. The Language of Heading 9817.95.02 Should Include Reference to Private

Festive Celebrations

First, we respectfully assert that the use of the phrase “Chnstmas Easter,

" Halloween, Thanksgiving or similar festive occasion” could be confusing and narrowly

construed to limit the scope of festive occasions that should be covered by this
subheadmg More specifically, if the phrase ‘similar festive occasion™ were limited to
occasions similar to the listed exemplars, it is poss1b1e that the term “festive occasion” in
this new tariff provision could be limited to major holidays. This limitation was
specifically rejected by the Court of International Trade (“CIT”) in the case of Wilton
Industries, Inc. v. United States, 493 F.Supp.2d 1294 (Ct. Int’l Trade 2007).
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October 22, 2010
Page 2

In Wilton Industries, the CIT determined that “private féstive celebrations” such
as birthdays, weddings, anniversaries, and graduations are considered “festive occasions”
within the meaning of HTSUS heading 9505. Specifically, the CIT found that “nothing
in the definition of the word ‘festive’ suggests that the term is limited to civic and
religious holidays, or that it excludes private celebrations such as birthdays, weddings,
anniversaries and graduations.” Accordingly, utilitarian articles with' designs, symbols,
and/or motifs related to private celebrations such as birthdays, weddings, anniversaries
-and graduations should also be covered by the proposed HTSUS subheading 9817.95.02.

Next, we note that U.S. Customs and Border Protection’s (“CBP”’) proposed use
of the language “for example” followed by listed éxemplars may be more flexible and
broad for the purposes of identify the “festive occasions” covered by the proposed new
tariff provision. We understand that the ITC changed CBP’s proposed language to
“clarify the intended scope of the heading and conform to normal HTS language.”
However, for the reason set forth above, we believe that the ITC’s modified language
may have just the opposite effect. In fact, the language “for example” in a parenthetical
followed by listed exemplars is used frequently and effectively throughout the language
of the HTSUS, mcludmg in more than 80 tariff headings. '

2. The Language of Headmg 9817.95.02 Should Correspond to the Language of
the Explanatory Note for Heading 9505

Further to the above, we believe that the use of the phrase “symbol and/or motif”
could be similarly restrictive and may not fully encompass the scope of the decision in
the Michael Simon Design case. See Michael Simon Design v. United States, 452
F.Supp.2d 1316 (Ct. Int’l Trade 2006), aff’d 501 F.3d 1303 (Fed. Cir. 2007), reh’g denied
(Fed. Cir. April 2, 2008). For example, the Explanatory Note to heading 9505 reads “The
heading also excludes articles that contain a festive design, decoration, emblem or motif
and have a utilitarian function, e.g .tableware, kitchenware, toilet articles, carpets and
other textile floor coverings, apparel, bed linen, table linen, toilet linen, kitchen linen.”
Emphasis added. In order to correspond with the decision in the Michael Simon Design
case and the language of the ENs, we suggest that these competing descriptions be
harmonized. This could be done by including the terms “design,” “decoration,” and
“emblem” as currently found in the ENs but absent from the proposed subheading
9817.95.02 language.

‘ In light of the foregoing comments, we propose that the language for HTSUS
subheading 9817.95. 02 be revised to read as follows:

Utilitarian articles, each incorporating a design, decoration, emblem,

symbol and/or motif that is closely associated with a festive occasion (for
example, Christmas, Easter, Halloween, Thanksgiving or private festive
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celebrations), the foregoing articles used or displayed principally during
that festive occasion and not typically at any other time, under the terms of
U.S. note 9 to this subchapter.

.The changes that we propose to the current language for HTSUS subheadmg 9817 95.02
drafted by CBP and the ITC are empha51zed in bold, italic font.

3. Subheading 9817.95.02 Should Be Applied Retroactively to Provide Duty
Refunds on Utilitarian Festive Articles Imported Since February 3, 2007

Finally, we believe that any HTSUS change with respect to utilitarian festive
articles ultimately adopted by the ITC be applied retroactively to all entries made since
the change to the HTSUS on February 3, 2007. Accordingly, we respectfully request that
the ITC establish a process for duty refunds on eligible goods imported since February 3,
2007 in order to implement this tariff change. We believe that this is an equitable result
given that, but for the change to Chapter 95, Note 1(v) of the HTSUS that was effective
on February 3, 2007, the present modification proposal would not be necessary. As a
result of this change, many utilitarian festive articles that would otherwise have been
eligible for duty free entry under HTSUS heading 9505, were imported under dutiable
tariff provisions. Such a result is in clear contradiction to the principle of substantial rate
neutrality found in the 1988 Act and can be remedied by a retroactive application of the
proposed change to HTSUS subheading 9817.95.02. '

We thank you for your consideration of our comments on the proposed
modifications to the HTSUS. If you have any questions regarding our comments in this
matter or require any additional information, please do not hesitate to contact the
undersigned.

Respectfully submitted,
Drinker Biddle & Reath LLP
William R. Rucker

CHO1/ 25622091.1
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October 22, 2010 -

Marilyn R. Abbott

Secretary to the Commission

United States International Trade Commission
500 E Street, SW

Washington DC 20436

Re: Investigation No 1205-9. Certain Festive Articles: Recommendatlons for Modifying
the Harmonized Tariff Schedule of the United States. :

Dear Secretary Abbott,

These comments are submitted on behalf of Gildan Activewear Inc. (“Gildan”) as part of the
U.S. International Trade Commission’s (“ITC”) investigation No. 1205-9. Gildan opposes the
proposed recommendation to the President for modifying the Harmonized Tariff Schedule of
the United States (“HTS”) for certain festive articles, as drafted by U.S. Customs & Border
Protection (“CBP”) and subsequently redrafted by the ITC.

The proposed recommendations for modifying the HTS are inconsistent with statutory
requirements that govern modifications of the HTS through the 1205 process. Specifically,
amending the HTS to allow textile and apparel articles in Chapters 61, 62, and 63 of the HTS,
which are currently subject to the General tariff rates, to be reclassified under a duty-free tariff
line of Chapter 98 raises two potential inconsistencies with statutory provisions of the 1205
process: first, the proposed modifications could “alter existing conditions of competltlveness
for U.S. industry, labor, and ’crade”I and second, the proposed modifications do not “ensure
substantial rate neutrality. "2 A ﬁvﬁ’w{

Further, the creation of another broad duty-free provision for apparel would further complicate
the already difficult trade enforcement mission of the Administration.. Compliance with
complicated and diverse textile and apparel trade rules is difficult to monitor and enforce, but
the mission is absolutely critical given the revenue impact of duties collected on these articles
and the high rates of violations that occur. Permanently eliminating tens of millions of dollars

119 U.S.C.SSOOS'(d)(S)
2 19U.8.C. 3005(d)(1)(C)
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in duties would not only harm U.S. free trade agreements (“FTAs™) and trade preference
programs, but also would eliminate a benefit the U.S. can offer in future trade negotiations.

Gildan recognizes that the Administration may believe it is compelled to recommend a
modification to the HTS due to the outcomes of U.S. court rulings pertaining to classification
of festive apparel articles. Following this investigation, should the ITC advance the proposed
recommendation to the President, Gildan requests that the Administration strongly consider
implementing such HTS amendments in a manner that could mitigate potential abuses of the
reclassification. These comments offer concepts for regulations that could facilitate effective
implementation and enforcement of the proposed HTS modifications.

. Proposed Recommendations for Modifying the HTS could Alter Emstmg Conditions of
Comnetmveness for U.S. Industry. Labor. and Trade. .

The proposed recommendations for modifying the HTS are inconsistent with the 1205 process
requirement that “the modification must not alter emstmg conditions of competition for the
affected United States industry, labor, or trade.”® Gildan is in a position to comment on this
aspect as we are one piece of a delicate textile and apparel supply chain in the Western
Hemisphere that could be harmed by the proposed amendment to the HTS. Specifically, the
proposed U.S. Note 9 of Subchapter XVII of Chapter 98, and the related proposed HTS
subheading of 9817.95.02, would combine to underrnme the Western Hemisphere supply chain
of festive apparel productlon :

Gildan is a vertically integrated manufacturer, marketer, and distributor of basic' apparel,
headquartered in Canada and with operations in the United States, Central America, the
Dominican Republic, and Haiti. Gildan is a substantial consumer of U.S. cotton, and -currently
has a 64.6 percent U.S. market share in t-shirts and a 63.9 percent U.S. market share in all
activewear apparel sold into the wholesale distributor channel.* Gildan does substantial business
in festive apparel articles during U.S. holiday seasons, distributing to U.S. private label and retail
channels. Gildan utilizes the duty-free apparel provisions of U.S. FTAs and trade preference
programs, importing blank t-shirts and fleece made from U.S. yamms, which are then screen-
printed in the United States for festive occasions.

Gildan’s apparel manufacturing operations are based on yarn-forward rules of origin in U.S,
FTAs and trade preference programs. Under these rules, generally, from the yam spinning
process gomg forward, all operations of the apparel manufacturing (e.g., weaving, knitting,
cutting, sewing, etc.) must take place in the United States or a trade partner country in order to be
eligible for duty -free treatment into the United States.

319 U.5.C. 3005(d)(3)
4 Three months ended June 30, 2010 (based on it sales (%)) shipments from wholesale distrihutors to U.S. screen printers - Gildan Activewear -
Quarter 3 Report 2010: www.gildan.com/corporate/IR /overview.cfm.
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The ovérwhelming majority of Gildan’s apparel production, including production intended for
festive apparel, is made from U.S. yarns, and therefore is eligible for duty-free treatment under
U.S. FTAs and preference programs such as the U.S.-Central America-Dominican Republic Free
Trade Agreement (“CAFTA-DR?”) and the Caribbean Basin Trade Preference Act (“CBTPA”).

The Administration’s proposed modification of the HTS would undermine the yam-forward rule -
of origin, and would constitute a fundamental shift in U.S. trade policy that the Executive Branch
and Legislative Branch have long nurtured. The yarn-forward rule is a staple of U.S. trade
policy, and the policy has created and protected a regional apparel industry that sustains U.S. and
regional manufacturing jobs and support services. For decades U.S. trade negotiators have
insisted upon the yamn-forward rule of origin for textiles and apparel in U.S. free trade
agreements and preference programs to protect jobs in the U.S. textile mdustry and to develop
regional markets for the export of U.S. yarns and fabrics. - .

The economic sensitivity of the U.S. textile industry, and the U.S. Executive and Legislative
Branches’ commitment to protecting the industry, is evident in nearly every U.S. trade program,
from the yarn-forward rule in the Western Hemisphere agreements to the exclusion of textile and
apparel. articles from the Generalized System of Preferences (“GSP”) program Gildan’s
business relies on the U.S. textile industry remaining competitive.

However, the modification to the HTS, as proposed, would alter the existing conditions by
providing apparel importers with a duty-free alternative to the apparel supply chain supporting
the U.S. textile industry. This industry has been under extreme competitive pressures for many
years as lower cost imports have taken an increasing share of the market. Contrary to the
Western Hemisphere apparel supply chains that support the U.S. textile industry and regional
jobs and services, East Asian or South Asian-sourced festive apparel articles, for example
contain no U.S. inputs and no other value-added from the region.

The duty—free provisions of U.S. FTAs and preference programs in the region kéep Gildan and
other companies on a somewhat competitive playing field with our overseas apparel rivals.
Over the past few years we have had to face eroding trade protections such as the expiration of
 U.S. transitional quotas on Chinese apparel and the expiration of the Department of
Commerce’s apparel monitoring program in Vietnam. Further, overarching issues such as
undervalued foreign apparel imports (as evidenced by the Administration’s ongoing efforts in
Operation, Mirage)’, extremely low wage rates, lack of environment, labor and social
compliance, and export subsidies give an added advantage to overseas apparel exporters.
Notwithstanding the above, the current duty-savings through U.S. trade agreements and trade
preference programs provide companies with a Western ‘Hemisphere supply chain the
opportunity to compete. Unfortunately, the proposed amendments to the HTS provide
importers with an immediate incentive to shift festive apparel production from the Western
Hemisphere to East Asian, South Asian, and other overseas manufacturers.

> Operation Mirage is an ongoing joint CBP - Immigration & Customs Enforcement (ICE) initiative to determine
whether certain textile products entering the United States are undervalued.
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Accordingly, recommending an HTS amendment with such economic ramifications through
executive proclamation'is inconsistent with the requirement that the modification “not alter
emstmg conditions of competition for the affected United States industry, labor, or trade.”

Proposed Recommendations for Modlfvmg the HTS do not Ensure Substantial Rate-Neutrality.

The proposed amendments to the HTS are mcon51stent with the 1205 process reqmrement that
the modification must, among other criteria, “ensure substantial rate neutrality.”® On the
surface, the proposed amendments would not change any national tariff rates in the HTS, so
proponents can claim that in fact the modification ensures rate neutrality. However, the effect
of the. reclassification of textile and apparel articles in Chapters 61, 62 and 63, which -are
currently fully dutiable at the General tariff rates, into a duty-free tanff line in Chapter 98
achieves the same end result as a massive change in tariff rates.

Apparel articles in Chapters 61 and 62 are subject to some of the highest U.S. tariff rates in the
HTS, as high as 32 percent for certain man-made fiber apparel articles. These high tariff rates
were instituted to protect jobs in the competitive textile and apparel industry in the United States.
_The high tariff rates on apparel are the primary reason that the United States collects more
revenue from duties on apparel imports than any other imported product, both in terms of total
. duties collected and on an ad valorem basis. The data below further demonstrate that the HTS
Chapters for which the largest amounts of duties are collected are also those that would benefit
from the proposed modification to the HTS.

2009 U.S. Imports, Duties Collected, and Effective Duty Rates
(Data in Millions of Dollars)

61 Knit Apparel 33,333 4,318 | 13.0%
62 Woven Apparel 30,891 3,769 | 12.2%
87 Vehicles 131,887 1,733 1.3%
64 Footwear _ 17,666 1,702 9.6%
85 Electrical Machinery 212,100 1,511 0.7%
42 Travel Goods 8,093 | - 89| 11.1%
84 Machinery 202,079 890 0.4%
39 Articles of Plastic 28,164 694 2.5%
63 Made-up Textile Items 9,385 643 6.9%

Source: U.S. Intemational Trade Commission

We believe that the potential economic ramifications, including significant job and revenue
losses, of using the 1205 process to reclassify certain apparel into duty-free HTS lines, should

619 U.S.C. 3005(d)(1)(C)
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persuade the ITC to not recommend the proposed modifications to the President. Such a wide-
reaching amendment to the HTS should be exclusively a decision of the U.S. Congress, which
bears exclusive authority over U.S. revenue generation, and which bears a responsibility to its
constituents for economic policies that directly affect their well being.

Proposed Recommendations for Modifying the HTS would Create Unnecessary Difficulties for
Uu.s. Textile/ADDarel Enforcement.

Apparel articles most likely to benefit from the proposed recommendation are basic apparel
articles such as t-shirts, sport shirts, and sweatshirts. Gildan is concerned that the duty or FTA
rule of origin obligations may be circumvented for these high-volume, price-sensitive articles.

Textile and apparel imports have some of the highest rates of enforcement violations. This is
due in part to the lengthy list of duty-free apparel tariff lines in Chapters 98 and 99 of the HTS,
and the limited ability of CBP to validate the compliance of all entries. Adding yet another
duty-free apparel tariff line to the HT'S would only expand the current enforcement problems.

Should Proposed Recommendations for Modifying the HTS be Sent to the President. they

should also Include Regulations to Implement and Enforce the Amendments in Order to
Mitigate Potential Economic Damage and Risk. '

Gildan recognizes that the recent outcome of U.S. court cases is driving the proposed

~ modification to the HTS. The Administration may feel compelled to modify the HTS even
- while understanding the negative economic ramifications and apparent contradiction with long-
standing U.S. trade policies. That being said, should the U.S. ITC move forward and make a
recommendation to the President, it should consider two options: first, modify the proposed
description of subheading 9817.95.02; and second, include language that requires the
Administration include implementing regulations that will help to mitigate potential damage
and risk. ’ :

As indicated above, should the ITC recommend to the President the proposed modification to
the HTS, the ITC should first consider a modification of the proposed description for heading
9817.95.02 in order to clarify the intended scope of the subheading. Gildan proposes that the
phrase “or similar festive occasion” be struck from the description of the proposed heading,
and replaced with a definitive list of specific festive occasions that would apply to this
subheading. The description already contains the occasions of Christmas, Easter, Halloween,
and Thanksgiving, and should include only the occasions specifically intended by the policy.
Currently, the proposed subheading description is broad and therefore creates an open-ended
loophole that risks abuse of the duty-free provision. For example, importers could claim duty-
free eligibility for apparel used for charitable events, political events, birthdays, awareness
-activities, etc. These are key events that use t-shirts and other apparel manufactured by Gildan
and imported duty-free under U.S. trade programs. It is likely the current open-ended language
would invite countless customs rulings.
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In addition, if the ITC recommends to the President the proposed modification to the HTS, the
ITC and/or other agencies of the Administration should strongly consider incorporating
regulations that can smoothly implement the amendments in the short term, and serve to
‘ effectlvely enforce the new policy in the long-term.

Below are cOncepts for regulations that would serve the trade interests of Gildan’s festive
apparel business in the United States, and the economic interest of the United States broadly:

1.

Require that the symbol/motif be permanently affixed to the apparel article upon entry.

This requirement would help prevent potential abuse of the duty-free provision should
an importer simply use stickers or other temporary means of affixing a symbol/motif to
an apparel article. Further, it would help to prevent abuse by ilnporters who would
simply claim that apparel is destined to undergo finishing operations in the Umted
States that will adorn the article with a festive symbol/motif.

Require entries to be subject to Type 1 entries for consumptlon and not ehglble for
duty-free withdrawal from free trade zones.

Similar to the first proposed regulation, this would help prevent abuse of the duty-free
provision by not allowing processing of apparel within free trade zones, where szmple
apphcatlon of festive symbols/motlfs would change tariff treatment.

Require that the festive adornment to be the only symbol/motif appearing on the arncle
precluding the possibility of dual-purpose garments.

This would help prevent potential abuse of the duty—free provision should an importer-
claim festive occasion duty preferences for apparel that is primarily apparel intended to
market licensed characters. For example, a t-shirt that depicts characters from Dr.

Seuss’s How the Grinch Stole Christmas should not recelve festive article Chapter 98
status.

Require a size parameter for the festive adornments on apparel.

The festive symbol/motif should cover a predominate portion, at least 30 percent, of the
surface area of an article. Requiring a size parameter for the festive adornment would
help prevent potential abuse of the provision if an importer added small festive
symbols/motifs for the purpose of navigating around the tariff rates for apparel.

Require a uniform and transparent standard for determining whether an article is
considered “festive apparel” upon import for purposes of subheading 9817.95.02.

An article should not be considered festive for purposes of 9817.95.02 if it replaces or
substitutes for another apparel item. In other words, a t-shirt, sock or underwear article,"
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even if it has a festive motif, should be classified as apparel since it is intended to serve
the purpose of a primary apparel article and not simply to celebrate the festive occasion.
However, if the article supplements another apparel item, the supplementary item may
be considered festive if it meets the appropriate requirements (e.g., permanently
affixed, coverage of sufficient surface area) and thus classifiable under 9817.95.02.

6. Require an import eligibility timeframe of 30-60 days from the date of the festive
" occasion. Such a regulation would hinder possibilities for year-round zbuse of the
provision.
7. Require annual quantitative limitations by importer.
The Administration should track entries arriving under this duty-free provision and
enforce a quantitative limitation by importer. ‘ '

Thank you for your careful consideration of these comments and suggestions.

Sincerely,

(A DA

i

Peter Iliopoulos
Vice President, Taxation and Governmental Affairs
Gildan Activewear Inc.’
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October 22, 2010

Secretary
United States International Trade Commission
SO0 E Street, S.W.

‘Washington, D.C. 20436

' Dear Madame Secretary,

On behalf of the membership of the Specialty Graphic Imaging Association {SGIA), the following
comments are submitted regarding Investigation No. 1205-9, Certain Festive Articles:
Recommendations for Modifying the Harmonized Tariff Schedule of the United States.

SGIA represents the interests of those facilities engaged in garment decoration that include the finishing
operations such as screen printing and embroidery. Currently, there are approximately 10,000 firms
operating in the United States and many of these firms are small businesses averaging 15 people per
facility and annual sales revenue of $500,000. SGIA opposes the recommended changes to the
Harmonized Tariff Schedule that would provide apparel importers with a duty-free alternative for items,
with no U.S. inputs, from Asian sources.

Indeed, the proposed modification would negatively “alter existing conditions of competitiveness” for
the U.S. screen-printing industry. The effects of this recommendation are inconsistent with the statute
governing the Commission’s 1205 HTS modification process, particularly 19 U.S.C. 3005(d)(3), which
requires that any modification not “alter the existing competitiveness for U.S. industry, labor and trade.”

The garment decoration industry, as represented by SGIA, has felt the effects of the current recession.
Globalization;, increased regulation by the Consumer Product Safety Commission and changes in
consumer buying habits has contributed to the overall decline in facilities operation in the United States.
SGIA's 2010 Market Trends Survey indicates that 96 percent of the garment decoration community
produces products for local, regional or national markets. Of these markets, the top two customers are
retail establishments and direct to consumer sales.

We feel that this recommendation clearly puts U.S. firms operating in this market place at a severe
economic disadvantage. Adoption of this recommendation will cause importers to further shift -
production overseas, thus further eroding the U.S. manufacturing base resulting in further;ob fosses in
this sector.

We feel that the outcome of this recommendation outweighs the justification. SGIA considers the
implementation of this recommendation to be short sighted by failing to consider the economic

ramifications to the garmert decoration industry sector. This action is not rate neutral. 'Any attempt to
portray as such is misleading. Amending this class of duty-free items to include decorated apparel

t



brings this group of high-tariff, sensitive, articles into a duty free tariff line. This action runs counter to
the President’s overall strategy to increase the global competitiveness of the small business community.

Our objective in opposing this recommendation is to prevent the duty free festive article provision from
being applied to textile and apparel products; hawever, this may require a change in U.S. law. Ifitis
decided to move forward, we would recommend that a very narrow definition of festive articles be
offered until the U.S. Congress can debate this matter.

Recommendations to narrowly define this provision include:

>
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A clear and succinct definition of the term “fastive” in festive occasions so as to limit the abuse

" of the intent of the law.

Clearly identify those festive occasions eligible for this category

Require that symbols/motifs be of colors commonly associated with festive occasions. For
example, red/green for a Christmas article or black/orange for a Halloween article.

Require that the symbol/motif be permanently affixed to the apparel article.

Require that the festive adornment be the only symbol/motif appearing on the article, thus
precluding the use of dual purpose garments reflecting licensed characters.

Implement and require a size parameter for festive adornments on apparel.

Require an import eligibility time frame of 45 days from the date of the festive occasion.
Require annual guantitative limitations by importer.

Thank you for the opportunity to provide comments on thls important trade issue. SGIA believes that
this recommendatlon in its current format, will undermine the economic viability of an |mportant small
business sector operating within the United States.

If you have any guestions regarding our comments, | can be reached directly at 703-359-1313 or by
email at marcik@sgia.org.

Sincerely,
Marcia Y. Kinter
Vice President — Government & Busmess Information
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UNITED STATES DEPARTMENT OF COMMERCE

International Trade Administration
Washington, D.C. 20230

November 4, 2010

Secretary

United States International Trade Commission
500 E Street, S.W. :
Washington, D.C. 20436

RE: Comment on Certain Festive Articles: Recommendations for Modifying Tariff
Schedule of the United States; Investigation No. 1205-9 (Preliminary)

Dear Secretary:

This concerns the above-captioned investigation by the United States International Trade
Commission (ITC) regarding Customs and Border Protection (CBP) recommendations
for Modifying Tariff Schedule of the United States.

The Committee for the Implementation of Textile' Agreements (CITA) supports CBP’s
recommendation to conduct an investigation under section 1205 for the purpose of
making recommendations to the President regarding the addition of a U.S. note and the
amendment or replacement of certain classification provisions in chapter 98 of the HTS
relating to certain utilitarian articles that incorporate a festive design, decoration,

emblem, or motif. CITA supports CBP's proposed language for a U.S. note and proposed
changes in two U.S. tariff rate lines at the 8-digit level as it reflects (a) a Federal court
decision on the classification of particular festive articles, and (b) the amendment of note
1 to chapter 95 of the international Harmonized System by the World Customs
Organization (WCO).

However the CITA urges the ITC, in its report the President, to recommend that the CBP
closely examine goods entering under these tariff classifications to assure that those
products meet the description of a festive article in that they must be closely associated
with a festive occasion and the article be used or worn principally during that festive

" occasion. If textile and apparel products enter that are not festive articles it could have a
large negative impact on the U.S. textile and apparel industry.

Sincerely,

oY é/d& n 1O I
Japet E. Heinzen
Acting Deputy Assistant Secretary for

Textiles and Apparel and Acting Chairman for the Committee for the Implementation of
Textile Agreements (CITA)
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Sections 1205 and 1206 of the Omnibus Trade and Competitiveness Act of 1988
(19 U.S.C. 3005 and 3006)

$ 3005. Commission review of, and recommendations regarding, Harmomzed Tariff
Schedule

(a) In general

The Commission shall keep the Harmonized Tariff Schedule under contmuous review and
penodlcally, at such time as amendments to the Convention' are recommended by the Customs
Cooperation Council for adoption, and as other circumstances warrant, shall recommend to the President
such modifications in the Harmonized Tariff Schedule as the Commission considers necessary or
appropriate—

(1) to conform the Harmonized Tariff Schedule with amendments made to the Convention;

(2) to promote the uniform ‘application of the Convention and particularly the Annex thereto;

(3) to ensure that the Harmonized Tariff Schedule is kept up-to-date in light of changes in

technology or in patterns of international trade;

(4) to alleviate unnecessary. administrative burdens; and

(5) to make technical rectifications.

| (b) Agency and public views regarding recommendations

In formulating recommendations under subsection (a) of this section, the Commission shall
solicit, and give consideration to, the views of interested Federal agencies and the public. For purposes
of obtaining public views, the Commission-—

(1) shall give notice of the proposed recommendations and afford reasonable opportunity for

interested parties to present their views in writing; and

(2) may provide for a public hearing.

(¢) Submission of recommendations

The Commission shall submit recommendations under this section to the President in the form of
a report that shall include a summary of the information on which the recommendations were based,
together with a statement of the probable economic effect of each recommended change on any industry
in the United States. The report also shall include a copy or summary, prepaIed by the Commission, of
the views of all other interested parties.

(d) Requirements regarding recommendations

. The Commission may not recommend any modification to the Harmonized Tariff Schedule
unless the modification meets the following requirements:

! “Convention” refers to the Harmonized System Convention; the “Annex” to the Convention is the Harmonized
Commodity Description and Coding System (HS), which is incorporated in the structure of the Harmonized Tariff Schedule of
the United States. Both the Convention and its Annex are maintained by the Customs Cooperation Council (widely known as the
World Customs Organization) in Brussels, Belgium.

N-1



(1) The modification must— :
(A) be consistent with the Convention or any amendment thereto recommended for
adoption;
(B) be consistent with sound nomenclature principles; and
(C) ensure substantial rate neutrality.
(2) Any change to 4 rate of duty must be consequent to, or nece331tated by, nomenclature
modifications that are recommended under this section.
(3) The modification must not alter existing CODdltIODS of competition for the affected United
States industry, labor, or trade. :

§ 3006. Presidential action on Commi_ssion recommendations
(a) In general

- The President may proclaim modifications, based on the recommendations by the Commission
under section 3005 of this title, to the Harmonized Tariff Schedule if the President determines that the
modifications—

(1) are in conformity with United States obligations under the Convention; and

(2) do not run counter to the national economic interest of the United States.

(b) Lay-over period

(1) The President may proclaim a modification under subsection (a) of this section only after the
expiration of the 60-day period beginning on the date on which the President submits areport to the
Committee on Ways and Means of the House of Representatives and the Committee on Finance of the
Senate that sets forth the proposed modification and the reasons therefor.

(2) The 60-day period referred to in paragraph (1) shall be computed by excluding—

(A) the days on which either House is not in session because of an adjournment of more
than 3 days to a day certain or an adjournment of the Congress sine die; and
(B) any Saturday and Sunday, not excluded under subparagraph (A), when elther House
is not in session.

(c) Effective date of modifications
Modifications proclaimed by the President under subsection (a) of this section may not take

effect before the 30™ day after the date on which the text of the proclamation is published in the Federal
Register.

(Pub.L. 100-418, Title I, § 1205-1206, Aug. 23, 1988, 102 Stat. 1151; Pub.L. 109-432 Div. D, Title I,
§ 3012, Dec. 20, 2006, 120 Stat. 3177.)
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