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PREFACE

This report is the 63rd in a series of annual reports submitted to the U.S. Congress under
section 163(c) of the Trade Act of 1974 (19 U.S.C. 2213(c)) and its predecessor
legislation. Section 163(c) of the Trade Act of 1974 states that “the International Trade
Commission shall submit to the Congress at least once a year, a factual report on the
operation of the trade agreements program.”

This report is one of the principal means by which the U.S. International Trade
Commission provides Congress with factual information on trade policy and its
administration for calendar year 2011. The trade agreements program includes “all
activities consisting of, or related to, the administration of international agreements which
primarily concern trade and which are concluded pursuant to the authority vested in the
President by the Constitution” and congressional legislation.
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“Cotton 4” countries (WTO)

Dominican Republic-Central America-United States Free Trade Agreement
Convention on Biological Diversity (UN)
Caribbean Basin Economic Recovery Act
Caribbean Basin Initiative

Caribbean Basin Trade Partnership Act

Community College and Career Training (TAA)
Commission for Environmental Cooperation (NAFTA)
U.S.-Brazil Commission on Economic and Trade Relations
Code of Federal Regulations

Commission for Labor Cooperation (NAFTA)
competitive need limitation

country of origin labeling

country-specific quota

Committee on Trade and Development (WTO)
Committee on Trade and the Environment (WTO)
Committee on Trade and Investment (APEC)
U.S.-Colombia Trade Promotion Agreement
customs union

Doha Development Agenda (WTO)
Director-General (WTO)

Dispute Settlement Body (WTO)

Dispute Settlement Understanding (WTO)

European Communities

Economic Development Administration (USDOC)
U.S.-Japan Economic Harmonization Initiative
Earned Import Allowance Program (CAFTA-DR)
electromagnetic compatibility

electromagnetic interference

Economic Research Service (USDA)

Employment and Training Administration (USDOL)
European Union

Food and Agriculture Organization (UN)

Foreign Agricultural Service (USDA)

Friendship, Commerce, and Navigation
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FDI
Fed. Reg.
FTA
FTAA
FTAAP
FTC

FY
G-20
GATS
GATT
GDP

Gl

GPA
GPS
GSP
HELP
HLRCC
HLRCF
HOPE
HS

HTS
ICSID
ICT
IMF
IPEC
IPR

IT

ITA
ITA
JCCT
JECFA
KORUS FTA
LCA
LCIA
LDBDC
LTFV
MEA
MFN
MLIT
MOU
MRA
MRL
NAAEC
NAALC
NADB
NAFTA
NAMA
NAO
NASA
NBER
NGTF
NTB

foreign direct investment

Federal Register

free trade agreement

Free Trade Area of the Americas

Free Trade Area of the Asia-Pacific

Free Trade Commission (CAFTA-DR, NAFTA, Peru TPA)
fiscal year

Group of 20 (major world industrial and emerging market economies)
General Agreement on Trade in Services (WTO)

General Agreement on Tariffs and Trade

gross domestic product

geographical indication

Agreement on Government Procurement (WTO)

global positioning system

Generalized System of Preferences

Haiti Economic Lift Program

U.S.-Mexico High-Level Regulatory Cooperation Council
U.S.-EU High-Level Regulatory Cooperation Forum

Haitian Hemispheric Opportunity through Partnership Encouragement Act
Harmonized Commodity Description and Coding System (international)
Harmonized Tariff Schedule of the United States

International Centre for the Settlement of Investment Disputes
information and communication technology

International Monetary Fund

Intellectual Property Enforcement Coordinator

intellectual property rights

information technology

International Technology Agreement (WTO)

International Trade Administration (USDOC)

Joint Commission on Commerce and Trade

Joint FAO/WHO Expert Committee on Food Additives
U.S.-Korea Free Trade Agreement

large civil aircraft

London Court of International Arbitration

least-developed beneficiary developing country

less than fair value

multilateral environmental agreement

most-favored nation

Japan’s Ministry of Land, Infrastructure, Transport and Tourism
memorandum of understanding

mutual recognition agreement

maximum residue limit

North American Agreement on Environmental Cooperation (NAFTA)
North American Agreement on Labor Cooperation (NAFTA)
North American Development Bank (NAFTA)

North American Free Trade Agreement

nonagricultural market access

National Administrative Office (NAFTA)

United States National Aeronautics and Space Administration
National Bureau of Economic Research

Negotiating Group on Trade Facilitation (WTO)

nontariff barrier
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NTM
NTR
OECD
OIE
OTEXA
PCA
PNTR
PTPA
Pub. L.
R&D
RMB
ROOs
RTA
S&D
S&ED
SCM
SE
SITC
SLA
SMEs
SOEs
SPS
SSA
TAA
TAAC
TAAEA
TAATC
TBT
TEC
TGAAA
TIEA
TIFA
TMT
TNC
TPA
TPF
TPP
TRIPS
TRQ
UK
UN
UNCITRAL
UNCTAD
US&FCS
U.S.C.
USCBP
USCIA
USDA
USDHS
usDOC
USDOE
USDOL

nontariff measure

normal trade relations

Organisation for Economic Co-operation and Development
World Organisation for Animal Health (Office International des Epizooties)
Office of Textiles and Apparel (USDOC)

Product Coverage Annex (OECD)
permanent normal trade relations

U.S.-Peru Trade Promotion Agreement

Public Law

research and development

renminbi

rules of origin

regional trade agreement

special and differential treatment

Strategic and Economic Dialogue

subsidies and countervailing measures

Secretaria de Economia (Mexico)

Standard Industrial Trade Classification

Softwood Lumber Agreement

small and medium-sized enterprises

State-owned enterprises

sanitary and phytosanitary (standards)

sub-Saharan Africa

Trade Adjustment Assistance

Trade Adjustment Assistance Center

Trade Adjustment Assistance Extension Act

Trade Agreement Administration and Technical Cooperation (USDOL)
Technical Barriers to Trade

Transatlantic Economic Council

Trade and Globalization Adjustment Assistance Act (ARRA)
Tax Information Exchange Agreement

trade and investment framework agreement

thousand metric tons

Trade Negotiations Committee (WTQO)

trade promotion agreement
U.S.-India Trade Policy Forum

Trans-Pacific Partnership

Trade-Related Aspects of Intellectual Property Rights (WTQO)
tariff-rate quota

United Kingdom

United Nations

United Nations Commission on International Trade Law
United Nations Conference on Trade and Development
United States and Foreign Commercial Service (USDOC)
United States Code

United States Customs and Border Protection (USDHS)
United States Central Intelligence Agency

United States Department of Agriculture

United States Department of Homeland Security

United States Department of Commerce

United States Department of Energy

United States Department of Labor
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USDOS
usDOT
USFDA
USITC
USMEF
USTR
WHO
WIPO
WTO

United States Department of State

United States Department of Transportation
United States Food and Drug Administration
United States International Trade Commission
U.S. Meat Export Federation

United States Trade Representative

World Health Organization (UN)

World Intellectual Property Organization
World Trade Organization
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EXECUTIVE SUMMARY

The U.S. trade deficit for goods and services expanded from $500.0 billion in 2010 to
$560.0 billion in 2011 on a balance-of-payments basis, increasing for the second year in a
row. The deficit on goods increased from $645.9 billion in 2010 to $738.3 billion in
2011, although it continued to remain below the $835.7 billion record set in 2006. At the
same time, the U.S. surplus on services rose from $145.8 billion in 2010 to a new record
of $178.3 billion in 2011 (figure ES.1).

U.S. trade in goods and services grew in 2011, but by less than in 2010. Lower growth in
U.S. aggregate demand led to similarly lower growth in U.S. imports of goods and
services in 2011 compared to 2010. Likewise, generally lower growth in most foreign
countries led to lower growth in U.S. exports of goods and services in 2011. The U.S.
economic recovery that began in the summer of 2009 stalled in 2011 after a relatively
weak rebound in 2010. Real gross domestic product (GDP) grew by 1.7 percent in 2011,
following growth of 3.0 percent in 2010 and a 3.5 percent contraction in 2009. The pace
of global economic growth also slowed, from 5.3 percent in 2010 to 3.9 percent in 2011.

The U.S. dollar appreciated 2.2 percent in 2011 against a broad trade-weighted index of
foreign currencies. The dollar fell against major European and Western Hemisphere
currencies during the first half of the year, but rose against these currencies in the second
half as financial markets abroad responded to increased concerns about fiscal stresses in
Europe and the resultant risks to the global economic outlook. The Japanese yen and the
Chinese yuan followed erratic paths against the dollar, but the dollar ended the year lower
against both.

FIGURE ES.1 U.S. trade balance in goods and services, 1993-2011
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A summary of U.S. trade agreement activities in 2011 is presented below, followed by a
table summarizing key developments on a monthly basis for the year (table ES.1). Trade
agreement activities during 2011 included the administration of U.S. trade laws and
regulations; U.S. participation in the World Trade Organization (WTO), the Organisation
for Economic Co-operation and Development (OECD), the Asia-Pacific Economic
Cooperation (APEC) forum, and the Anti-Counterfeiting Trade Agreement (ACTA); U.S.
negotiation of and participation in free trade agreements (FTASs); and bilateral
developments with major trading partners.

Key Trade Developments in 2011

Administration of U.S. Trade Laws and Regulations

Safeguard actions: The U.S. International Trade Commission (USITC or the
Commission) conducted no new safeguard investigations in 2011. Only one safeguard
measure was in effect during 2011, involving imports of certain passenger vehicle and
light truck tires from China. The President had imposed additional tariffs on such tires
from China in September 2009 for a three-year period, setting the tariffs at 35 percent ad
valorem in the first year, 30 percent ad valorem in the second year, and 25 percent ad
valorem in the third year.

Section 301: In 2011, two Section 301 cases were ongoing from previous years and three
new Section 301 petitions were filed. The two ongoing cases concerned the European
Union (EU) meat hormone directive and China’s policies affecting trade and investment
in green technologies. The U.S. Trade Representative (USTR) decided not to initiate any
Section 301 investigations in response to the three petitions that were filed in 2011.

Special 301: In the 2011 Special 301 review, USTR examined the adequacy and
effectiveness of intellectual property rights (IPR) protection in 77 countries. USTR did
not identify any countries as priority foreign countries, but identified 12 countries for its
priority watch list: Algeria, Argentina, Canada, Chile, China, India, Indonesia, Israel,
Pakistan, Russia, Thailand, and Venezuela. The Special 301 report highlighted the need
for greater IPR protection and enforcement in China, full and effective implementation of
China’s WTO obligations, and U.S. concerns about China’s indigenous innovation
policies. Although Russia remained on the priority watch list, the report noted that it has
taken significant steps to improve IPR protection by enacting four pieces of IPR
legislation. Twenty-nine countries remained on the watch list.

Antidumping duty investigations: The Commission instituted 21 new antidumping
investigations and completed 4 investigations during 2011. Antidumping duty orders
were issued by the U.S. Department of Commerce (USDOC) in all four of the
investigations completed in 2011.

Countervailing duty investigations: The Commission instituted 12 new countervailing

duty investigations and completed 3 investigations during 2011. Countervailing duty
orders were issued by the USDOC in all three of the investigations completed in 2011.
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Sunset reviews: During 2011, the USDOC and the Commission instituted 61 sunset
reviews of existing antidumping duty and countervailing duty orders and suspension
agreements. The Commission completed 65 reviews, resulting in 53 antidumping duty
and countervailing duty orders being continued for five additional years.

Section 337 investigations: During 2011, there were 128 active Section 337
investigations and ancillary proceedings, 72 of which were instituted in 2011. Of these 72
new proceedings, 64 were new Section 337 investigations and 8 were new ancillary
proceedings relating to previously concluded investigations. In all but 5 of the 72 new
Section 337 institutions in 2011, patent infringement was the only type of unfair act
alleged. Just over one-half of the active investigations involved telecommunications and
computer equipment; integrated circuits; and display devices, such as digital televisions.
At the close of 2011, 70 Section 337 investigations and related proceedings were pending
at the Commission.

Trade Adjustment Assistance: In fiscal year (FY) 2011, the U.S. Department of Labor
(USDOL) received 1,671 petitions for Trade Adjustment Assistance (TAA) for workers
harmed by imports, a decline from 2,222 petitions filed in FY 2010. USDOL certified
1,116 petitions as eligible for TAA, and estimated that 98,515 workers were covered.
Production shifting to a foreign country was cited as the leading basis for certification in
FY 2011, followed by competition from imports. TAA programs also provided assistance
in 2011 to farmers, firms, and communities adversely affected by imports.

Trade Preference Programs

Generalized System of Preferences: The President’s authority to provide duty-free
treatment under the Generalized System of Preferences (GSP) program expired on
December 31, 2010, and was renewed retroactively on October 21, 2011. Imports that
were entered duty free under the GSP program totaled $18.5 billion in 2011, accounting
for 5.1 percent of total U.S. imports from GSP beneficiary countries and 0.85 percent of
total imports from all trading partners. India was the leading GSP beneficiary in 2011,
followed by Thailand, Brazil, and Indonesia. Petroleum-related products accounted for
just 3 percent of the value of U.S. GSP imports in 2011 compared with almost one-fourth
in 2010, since Equatorial Guinea graduated from the program based on high income on
January 1, 2011, and Angola, another major crude petroleum exporter, began entering its
exports under the African Growth and Opportunity Act (AGOA) rather than the GSP.

African Growth and Opportunity Act: At the end of 2011, 40 sub-Saharan African
(SSA) countries were designated for benefits under AGOA, and 27 SSA countries were
eligible for AGOA textile and apparel benefits. Duty-free U.S. imports under AGOA,
including those covered by GSP, were valued at $53.8 billion in 2011. U.S. imports under
AGOA, exclusive of GSP, were valued at $51.9 billion in 2011, up 34.2 percent from
2010. This increase was driven mainly by a rise in the value of U.S. imports of
petroleum-related products, which made up 93.5 percent of imports under AGOA in
2011. Nigeria and Angola were the largest suppliers in 2011, accounting for 82.0 percent
of U.S. imports under AGOA.

Andean Trade Preference Act: Preferential treatment under the Andean Trade
Preference Act (ATPA) expired on February 12, 2011, but was renewed retroactively on
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October 21, 2011, for Colombia and Ecuador only. U.S. imports under ATPA fell 69.6
percent in 2011 to $4.4 billion, reflecting primarily the lapse of the program, but also
Peru’s exit from the program on December 31, 2010. As in recent years, Colombia
remained the leading supplier, and petroleum-related products accounted for the
overwhelming share (88.9 percent) of U.S. imports under ATPA.

Caribbean Basin Economic Recovery Act: In 2011, 17 countries and territories were
eligible for trade preferences under the Caribbean Basin Economic Recovery Act
(CBERA), and 8 were eligible under the Caribbean Basin Trade Partnership Act
(CBTPA), an amendment to CBERA. The value of U.S. imports under CBERA rose 25.1
percent in 2011 to $3.6 billion. This growth reflected substantial increases in the prices of
petroleum products, methanol, and fuel ethanol, which are major imports from CBERA
countries, as well as in the volume of imports of petroleum products, fuel ethanol, and
certain apparel items. Although Trinidad and Tobago remained the leading supplier of
U.S. imports under CBERA, Haiti accounted for nearly all of U.S. imports of apparel
entering under CBERA (including CBTPA) in 2011. U.S. imports of apparel from Haiti
totaled $701.5 million, up more than one-third from 2010. Such imports from Haiti also
benefited from trade preferences under the Haitian Hemisphere Opportunity through
Partnership Encouragement Acts and the Haiti Economic Lift Program.

WTO, OECD, APEC, and Related Developments

WTO developments: Participants in the Doha Development Agenda (DDA) trade
negotiations were able to examine the entire negotiated DDA package at a major review
held in April 2011. Nonetheless, the chairman of the Trade Negotiating Committee
reported that the inability of the major traders to reach a compromise over tariffs on
industrial products was effectively blocking progress in other areas, an impasse that
remained at the end of 2011. At the WTQO’s Eighth Ministerial Conference, held in
December, members approved the accessions of Russia, Montenegro, and Samoa.
Members also adopted a number of decisions, many designed to help least-developed
country (LDC) members, such as preferential treatment for trade in services and services
suppliers from LDCs. Finally, the parties to the WTO plurilateral Agreement on
Government Procurement reported the conclusion of negotiations on a revised agreement
text, which was formally adopted in March 2012.

WTO dispute settlement: Of the eight new requests for dispute settlement consultations
filed in 2011, one involved the United States as complainant and three as the respondent.
There were seven new dispute panels established during the year, including two at the
request of the United States against China and one by China against the United States.
Two of the longest-running disputes, involving U.S. and EU complaints about each
other’s measures affecting trade in large civil aircraft, moved closer to conclusion in
2011; the Appellate Body report was adopted in June 2011 for the U.S. complaint and the
panel decision for the EU complaint was on appeal at the end of 2011.

OECD developments: At their 50th anniversary ministerial council meeting, held in May
2011, ministers from the 34 OECD member countries discussed policy challenges in the
areas of growth, jobs, innovation, and skills; environmentally friendly “green” growth;
new approaches to economic development; and trade and jobs. The revised Sector
Understanding on Export Credits for Civil Aircraft (“Aircraft Sector Understanding”™),
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concluded in principle in 2010, was formally incorporated in March 2011 into the
Arrangement on Officially Supported Export Credits (“Export Credit Arrangement”),
Annex Il1.

APEC developments: APEC was hosted by the United States in 2011, culminating in the
holding of the APEC annual summit in Honolulu, Hawaii, in November. Member
economies worked toward greater regional economic integration, expanded a green
growth initiative with the goal of future tariff reductions on environmental goods, and
continued to build consensus around regulatory cooperation in specific industries. The
APEC annual summit also served as a forum for discussing pathways toward a Free
Trade Area of the Asia-Pacific, a long-time goal of APEC. Countries negotiating the
Trans-Pacific Partnership (TPP) Agreement, all of which are APEC members, used the
event to release a broad outline of the agreement.

Anti-Counterfeiting Trade Agreement: The ACTA was signed on October 1, 2011, by
eight countries—Australia, Canada, Japan, the Republic of Korea (Korea), Morocco,
New Zealand, Singapore, and the United States. The EU authorized ratification of ACTA
on December 16, 2011, and submitted the agreement to the European Court of Justice to
verify its compatibility with EU law. ACTA is to remain open for signature until May 1,
2013.

FTA Developments in 2011

U.S. FTAs in force in 2011: The United States was a party to 11 FTAs as of December
31, 2011. These include the U.S.-Peru Trade Promotion Agreement (TPA) (which
entered into force in 2009); the U.S.-Oman FTA (2009); a multiparty FTA with the
countries of Central America and the Dominican Republic (CAFTA-DR) that entered
into force with respect to the Dominican Republic, El Salvador, Guatemala, Honduras,
and Nicaragua (2006-07), and then Costa Rica (2009); the U.S.-Bahrain FTA (2006); the
U.S.-Morocco FTA (2006); the U.S.-Australia FTA (2005); the U.S.-Chile FTA (2004);
the U.S.-Singapore FTA (2004); the U.S.-Jordan FTA (2001); the North American Free
Trade Agreement (NAFTA) (1994); and the U.S.-Israel FTA (1985).

FTA developments: On October 21, 2011, the President signed legislation to implement
the U.S.-Panama TPA, the U.S.-Colombia TPA," and the U.S.-Korea FTA.? Also during
the year, six rounds of negotiations were conducted related to negotiation of a TPP
agreement, the only FTA currently actively under negotiation. On November 11, 2011,
Canada, Japan, and Mexico announced their intentions to begin consultations with the
aim of joining the TPP negotiations with the nine current participants—Australia, Brunei
Darussalam, Chile, Malaysia, New Zealand, Peru, Singapore, Vietnam, and the United
States.

FTA merchandise trade flows with FTA partners: In 2011, total two-way merchandise
trade between the United States and its FTA partners was $1.2 trillion, or 34.2 percent of
U.S. merchandise trade with the world. U.S. merchandise exports to FTA partners
increased by 17.9 percent to $512.6 billion and accounted for 39.5 percent of total U.S.
exports. U.S. imports of goods from FTA partners grew at a slightly lower rate (15.1

! The U.S.-Colombia TPA entered into force on May 15, 2012.
2 The U.S.-Korea FTA entered into force on March 15, 2012.
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percent) to $679.3 billion and accounted for 31.1 percent of global U.S. imports. The
U.S. merchandise trade deficit with its FTA partners increased by $11.3 billion to $166.7
billion in 2011. The United States had a trade deficit with its NAFTA partners of $185.4
billion, as well as much smaller deficits with Oman and Israel. Excluding NAFTA, the
United States registered a trade surplus with its FTA partners of $18.7 billion in 2011, up
sharply from $11.5 billion in 2010. U.S. imports under FTA provisions were valued at
$357.0 billion in 2011, accounting for 16.3 percent of total U.S. imports.

NAFTA developments: All of NAFTA’s provisions were fully implemented as of
January 1, 2008, with the exception of the NAFTA cross-border trucking provisions.
(Developments in the trucking provisions in 2011 are described in the Mexico section
below.) In 2011, the United States and Mexico signed a bilateral mutual recognition
agreement for telecommunications equipment in May, and Canada and Mexico signed a
similar agreement in November. In 2011, the Commission for Labor Cooperation,
responsible for implementing the North American Agreement on Labor Cooperation, a
supplemental agreement to NAFTA, released a report, “Migrant Workers’ Rights in
North America: Comparative Guides to Labor and Employment Laws in North America.”
At the end of 2011, 12 files remained active under Articles 14 and 15 of the North
American Agreement on Environmental Cooperation (a supplemental agreement to
NAFTA), of which 3 were submitted in 2011.

NAFTA dispute settlement: In 2011, there was one active panel review in response to a
request filed by a Canadian investor against the United States under NAFTA’s Chapter
11 dispute settlement provision. In the same year, five active Chapter 11 cases were filed
by U.S. investors against Canada, and three active Chapter 11 cases were filed by U.S.
investors against Mexico. At yearend, the NAFTA Secretariat listed nine binational
panels active under Chapter 19, eight of which challenged U.S. agencies’ antidumping
and countervailing duty determinations. Among these panels, three were formed in 2011,
two of these challenged U.S. agencies’ determinations on products from Mexico, and one
challenged Mexico’s agency determination on products from the United States.

Trade Activities with Major Trade Partners
European Union

The EU as a unit® continued to be the United States’ largest two-way (exports and
imports) merchandise trading partner in 2011. U.S. merchandise trade with the EU was
$603.5 billion in 2011, which accounted for 17.4 percent of total U.S. merchandise trade.
U.S. merchandise exports to the EU totaled $241.1 billion, while the value of U.S.
merchandise imports from the EU was $362.4 billion, resulting in a merchandise trade
deficit of $121.3 billion in 2011. Leading U.S. exports included aircraft and parts,
petroleum-related products, certain medicaments, nonmonetary gold, coal, and passenger
motor vehicles. Leading U.S. imports included certain medicaments, petroleum-related
products, passenger motor vehicles, and nucleic acids and their salts. The EU was also
the United States’ largest trading partner in terms of services in 2011, accounting for 33.4

® The 27 members of the EU in 2011 were Austria, Belgium, Bulgaria, Cyprus, the Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and the
United Kingdom.
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percent of total U.S. services trade. The United States registered a trade surplus in
services with the EU of $50.8 billion in 2011.

A major focus of the U.S.-EU trade relationship in 2011 was the work of the
Transatlantic Economic Council (TEC), an intergovernmental organization that aims to
facilitate bilateral trade and investment and to build cooperation on global economic
challenges and approaches with third countries (countries outside the EU and the United
States). During the year, the TEC expanded its work plan and made progress on a number
of areas, including cooperation on regulations and standards, raw materials, small and
medium-sized enterprises (SMESs), investment, and supply chain security. A Joint High
Level Working Group on Jobs and Growth was also formed to identify policies and
measures to increase U.S.-EU trade and investment to support mutually beneficial job
creation, economic growth, and international competitiveness.

Canada

Canada continued to be the United States’ largest single-country trading partner during
2011. With total two-way merchandise trade valued at $550.2 billion, Canada accounted
for 15.8 percent of U.S. merchandise trade with the world. U.S. merchandise exports to
Canada amounted to $233.8 billion in 2011, and U.S. merchandise imports from Canada
were $316.4 billion, resulting in a U.S. merchandise trade deficit of $82.6 billion.
Leading U.S. merchandise exports to Canada included passenger and transport motor
vehicles and related parts, as well as petroleum and natural-gas products. Leading U.S.
merchandise imports from Canada were energy products—such as petroleum oil,
propane, natural gas, and electrical energy—as well as passenger motor vehicles and
related parts. Canada was the United States’ second-largest single-country partner in
services trade after the United Kingdom in 2011, with a U.S. services trade surplus of
$28.1 billion.

Topics on the U.S.-Canada trade agenda in 2011 included actions under the 2006 U.S.-
Canada Softwood Lumber Agreement, developments relating to Canadian IPR
legislation, and talks concerning U.S. government procurement legislation.

China

In 2011, China was the United States’ second-largest single-country trading partner; total
two-way merchandise trade was valued at $495.4 billion, accounting for 14.2 percent of
U.S. merchandise trade with the world. U.S. merchandise exports to China were $96.9
billion in 2011, and U.S. merchandise imports from China totaled $398.5 billion,
resulting in a U.S. merchandise trade deficit of nearly $301.6 billion, higher than with
any other single-country trading partner. Major U.S. merchandise exports to China
included soybeans, metal waste and scrap, aircraft, automobiles, cotton, and computer
chips. Major U.S. merchandise imports from China were computers and computer parts,
wireless telephones, toys, and communication equipment. The United States had a
services trade surplus of $13.4 billion with China in 2011.

China’s compliance with its WTO commitments remained a focus of U.S.-China trade
relations in 2011. Notable areas of U.S. concern were China’s IPR enforcement, its
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industrial policies, its export restraints on raw material inputs, and its import bans on U.S.
beef and poultry, as well as the valuation of the renminbi.

Mexico

Mexico was the United States’ third-largest single-country trading partner in 2011,
following Canada and China. With total two-way merchandise trade valued at $422.6
billion, Mexico accounted for 12.1 percent of U.S. merchandise trade with the world.
U.S. merchandise exports to Mexico amounted to $159.9 billion in 2011, and U.S.
merchandise imports from Mexico were $262.7 billion, resulting in a merchandise trade
deficit of $102.8 billion. Leading U.S. merchandise exports to Mexico included
petroleum-related products, motor vehicles and parts, corn, natural gas, and soybeans.
Leading U.S. merchandise imports from Mexico were petroleum and petroleum products,
televisions, and motor vehicles and parts. The United States had a services trade surplus
of $11.6 billion with Mexico in 2011.

On July 6, 2011, the United States and Mexico signed a Memorandum of Understanding
on Cross-Border Trucking to resolve the dispute over the U.S. denial of entry to long-
haul motor carriers based in Mexico. NAFTA required the United States to admit such
carriers from Mexico. In 2009, Mexico had placed retaliatory duties on a number of U.S.
products due to the trucking dispute. On July 8, 2011, Mexico suspended the duties on
one-half of the U.S. products affected by these duties, and suspended the remainder on
October 21, 2011.

Japan

In 2011, U.S. merchandise trade with Japan—the United States’ fourth-largest single-
country trading partner—was valued at $189.3 billion, accounting for 5.4 percent of U.S.
merchandise trade with the world. U.S. merchandise exports to Japan were $61.4 billion
in 2011, and U.S. merchandise imports from Japan amounted to $127.9 billion, resulting
in a merchandise trade deficit of $66.5 billion. Leading U.S. merchandise exports to
Japan included aircraft and parts, corn, certain medicaments, wheat, and coal. Leading
U.S. merchandise imports from Japan were passenger vehicles and parts, parts for
printers and photocopying machines, machines for manufacturing computer chips, and
parts for airplanes or helicopters. Japan was also the United States’ third-largest single-
country partner in services trade in 2011, with a U.S. services trade surplus of $22.2
billion.

The U.S.-Japan Economic Harmonization Initiative (EHI) served as the primary forum
for trade and economic dialogue between the two countries throughout 2011. The EHI
focused on four themes: exchanging policy information, promoting economic
cooperation, collaborating on common external challenges, and facilitating trade. Japan
also began a review of existing barriers to U.S. beef imports, which currently restrict
imports of beef from cattle older than 20 months of age. In addition, Japan suffered major
damage to its infrastructure and industrial supply chains as a result of the March 11,
2011, Great East Japan Earthquake, requiring close consultations between the United
States and Japan and public reassurances on the safety of food products from Japan.
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Korea

During 2011, Korea was the United States’ seventh-largest single-country trading partner,
with total two-way merchandise trade valued at $97.3 billion; Korea accounted for 2.8
percent of U.S. merchandise trade with the world. U.S. merchandise exports to Korea
were $41.3 billion in 2011, and U.S. merchandise imports from Korea were $56.0 billion,
resulting in a merchandise trade deficit of $14.7 billion. Leading U.S. merchandise
exports to Korea included computer chips, machinery for producing semiconductors and
computer chips, aircraft, and corn. Leading U.S. merchandise imports from Korea were
automobiles, cellular telephones, and computer chips. The United States had a services
trade surplus of $8.4 billion with Korea in 2011.

The U.S.-Korea trade agenda in 2011 was dominated by the U.S.-Korea FTA and by beef
trade issues. Legislation to implement the U.S.-Korea FTA was enacted by the United
States in October 2011 and by Korea in November 2011.* The U.S. Department of
Agriculture announced that it had awarded the U.S. Meat Export Federation additional
funds in 2011 to promote U.S. beef sales in Korea. On the same day, USTR Ron Kirk
informed Senator Max Baucus, Chairman of the U.S. Senate Finance Committee, that
shortly after the U.S.-Korea FTA enters into force, the United States will request
consultations with Korea on expanding the quantity of beef qualifying for import into
Korea.

Brazil

In 2011, Brazil became the United States’ eighth-largest single-country trading partner,
moving ahead of both France and Taiwan, which had ranked eighth and ninth,
respectively, in 2010. U.S. merchandise trade with Brazil was valued at $67.6 billion in
2011, accounting for 1.9 percent of U.S. merchandise trade with the world. U.S. exports
to Brazil amounted to $37.3 billion, and U.S. imports from Brazil were $30.4 billion,
which resulted in a U.S. merchandise trade surplus of $6.9 billion—slightly higher than
the 2010 surplus. Leading U.S. exports to Brazil were aircraft and aircraft parts,
petroleum oils and refined petroleum products, coal, and ethyl alcohol. Leading U.S.
imports from Brazil included crude petroleum, unroasted coffee, pig iron and
semifinished iron, chemical wood pulp, and ethyl alcohol. The U.S. services trade surplus
with Brazil was $13.0 billion in 2011.

On March 19, 2011, the United States and Brazil signed the U.S.-Brazil Agreement on
Trade and Economic Cooperation (ATEC). The ATEC established the U.S.-Brazil
Commission on Economic and Trade Relations to manage the bilateral trade relationship
and facilitate the expansion of trade and investment by deepening cooperation on issues
including innovation, trade facilitation, agriculture, and technical barriers to trade.

Taiwan

Taiwan remained the United States’ ninth-largest single-economy trading partner in
2011. Taiwan’s total two-way merchandise trade was valued at $65.0 billion, accounting
for 1.9 percent of U.S. merchandise trade with the world. U.S. merchandise exports to
Taiwan totaled $23.8 billion in 2011, and U.S. merchandise imports from Taiwan were

4 The agreement entered into force on March 15, 2012.
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$41.2 billion, resulting in a merchandise trade deficit of $17.4 billion. Leading U.S.
merchandise exports to Taiwan included semiconductor manufacturing and assembly
equipment, computer chips, and ferrous waste and scrap. Leading U.S. merchandise
imports from Taiwan were cellular telephones, semiconductors, and computer processors
and computer parts. The United States had a services trade surplus of $3.9 billion with
Taiwan in 2011.

In addition to concerns with bovine spongiform encephalopathy, new issues arose in
2011 about imports of U.S. beef in Taiwan. Early in the year, Taiwan began testing for
the growth hormone ractopamine in all U.S. beef products, which led to the further
deferral of long-delayed high-level meetings under the U.S.-Taiwan Trade and
Investment Framework Agreement.

India

U.S. merchandise trade with India—the United States’ 13th-largest single-country trading
partner—was valued at $53.7 billion in 2011, accounting for approximately 1.5 percent
of U.S. merchandise trade with the world. U.S. merchandise exports to India amounted to
$17.7 billion in 2011, and U.S. merchandise imports from India amounted to $36.0
billion, resulting in a merchandise trade deficit of $18.3 billion. Leading U.S.
merchandise exports to India included diammonium phosphate, coal, nonmonetary gold,
aircraft and aircraft parts, and nonindustrial diamonds. Leading U.S. merchandise imports
from India were nonindustrial diamonds, petroleum-related products, certain
medicaments for retail sale, and precious jewelry. India was the only major U.S. trading
partner with which the United States did not have a surplus in services trade; in 2011, the
United States had a services trade deficit of $5.3 billion with India.

The United States and India continued discussions throughout 2011 on high technology
trade, infrastructure investment, and IPR awareness under the U.S.-India Trade Policy
Forum. India also continued to maintain nontariff measures that adversely affected U.S.
exports of agricultural products, such as cereal grains.

Russia

In 2011, Russia was the United States’ 20th-largest single-country trading partner, with
total two-way merchandise trade valued at $41.2 billion, accounting for 1.2 percent of
U.S. trade with the world. U.S. merchandise exports to Russia were $7.6 billion in 2011,
and U.S. merchandise imports from Russia were $33.6 billion, resulting in a merchandise
trade deficit of nearly $26.0 billion. Leading U.S. exports to Russia included boring and
sinking machinery and related parts; gas turbines; and mechanical shovels, excavators,
machinery, and related parts. Leading U.S. imports from Russia were petroleum-related
products, which accounted for nearly 70 percent of U.S. imports from Russia. Data are
not available for U.S. trade in private services with Russia.

Trade developments with Russia in 2011 involved both multilateral matters, such as the
invitation it received in December 2011 to accede to the WTO by July 2012, as well as
bilateral matters with the United States and other trading partners concerning Russian
agricultural tariff-rate quotas on beef, pork, and poultry, and Russia’s domestic efforts to
legislate and enforce IPR.
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TABLE ES.1 Summary of 2011 trade agreement activities

January

10: The North American Free Trade Agreement Free
Trade Commission meets in Mexico City, Mexico.

18: The United States requests an arbitration tribunal
at the London Court of International Arbitration (LCIA)
under the 2006 U.S.-Canada Softwood Lumber
Agreement (SLA) to examine U.S. claims concerning
the underpricing of public timber harvested from
interior British Columbia.

21:  An LCIA arbitration tribunal issues its finding
upholding U.S. claims under the 2006 SLA that
provincial subsidy cases in Quebec and Ontario,
Canada, circumvent the agreement’s rules. Canada
begins charging additional export duties in March
2011.

31: The United States announces economic
sanctions against Belarus for the government’s violent
actions taken against political demonstrators following
the 2010 elections.

February

18: The United States and its Trans-Pacific
Partnership  (TPP)  partners—Australia, Brunei
Darussalam, Chile, Malaysia, New Zealand, Peru,
Singapore, and Vietnam—conclude the fifth round of
negotiations in Chile, making further progress toward
conclusion of a TPP agreement.

25: The United States announces economic
sanctions against Libya for the government’s
measures taken to suppress public dissent.

28: The United States Trade Representative (USTR)
concludes its Special 301 Out-of-Cycle Review of
Notorious Markets. The review identifies more than 30
Internet and physical markets providing goods and
services that infringe on intellectual property rights
(IPR).

March

2: USTR announces a number of changes to the
Dominican Republic-Central America-United States
Free Trade Agreement (CAFTA-DR). These changes
aim to advance regional trade and economic
integration of the region’s textile and apparel sector.

11: Japan experiences an earthquake and resulting
tsunami and nuclear power plant disaster that kills
over 15,000 people, destroys industrial property
throughout northeast Japan, causes nuclear
contamination, and damages infrastructure. Certain
Japanese supply chains, most notably vehicle
production, are disrupted for months.

XXVii

March—Continued

19: The United States and Brazil sign the U.S.-Brazil
Agreement on Trade and Economic Cooperation to
help promote trade between the two countries.

23: USTR and the U.S. Department of Agriculture
announce that the United States and Chile have
reached an agreement making U.S. producers eligible
to ship a larger array of U.S. beef and beef products
to Chile.

25: The World Trade Organization (WTO) Dispute
Settlement Body (DSB) adopts the Appellate Body
report regarding an appeal by China of the panel
report concerning U.S. definitive antidumping and
countervailing duties on certain products from China
(DS379).

25: The WTO DSB establishes a dispute panel to
consider a complaint by the United States concerning
certain Chinese measures affecting electronic
payment services (DS413).

25: The WTO DSB establishes a dispute panel to
consider a complaint by the United States concerning
China’s countervailing and antidumping duties on
grain-oriented flat-rolled electrical steel from the
United States (DS414).

April

1: The European Union (EU) requests WTO dispute
settlement consultations with the United States
concerning U.S. antidumping measures on imports of
stainless steel sheet and strip in coils from lItaly
(DS424).

1: The United States and its TPP partners conclude
the sixth round of TPP negotiations in Singapore.

7: The United States and Colombia initial the
Colombian Action Plan Related to Labor Rights.
Under this plan, negotiated in the context of the
bilateral trade promotion agreement, Colombia
commits to revise some of its labor laws and step up
its enforcement of worker rights.

11: USTR announces an additional country-specific
quantity for the U.S. tariff-rate quota (TRQ) for
imported raw cane sugar for the remainder of fiscal
year (FY) 2011, as well as country-specific
reallocations of the TRQ quantity to countries able to
fill the additional amounts.

May

2: USTR issues its 2011 Special 301 Report on IPR,
including an invitation to governments listed in the
report to cooperate in developing action plans to help
resolve issues of concern regarding IPR violations.



TABLE ES.1 Summary of 2011 trade agreement activities—Continued

May—Continued

9-10: The third joint meeting of the United States-
China Strategic and Economic Dialogue takes place
in Washington, DC. Several topics are discussed,
including sustainable and balanced economic growth,
the global financial system, and the promotion of
trade and investment between the two countries.

19-20: The Asia-Pacific Economic Cooperation
(APEC) forum in Big Sky, Montana, draws trade
ministers and other ministers responsible for small
and medium-sized enterprises in APEC countries.
The meeting’s main focus is to lay out APEC goals for
the year and to address barriers to trade confronting
small business owners and exporters in the Asia-
Pacific region.

19: APEC Ministers Responsible for Trade call for
setting up an Experts Group on lllegal Logging and
Associated Trade to promote trade in legally
harvested forest products, combat illegal logging and
associated trade, and support capacity building in
member economies.

23: The United States announces further economic
sanctions against Iran under the 1996 Iran Sanctions
Act, as amended. The United States prohibits U.S.
financial dealings with sanctioned individuals and
entities; blocks property and interests in property; and
restricts or prohibits direct or indirect imports of
goods, technology, or services into the United States
from sanctioned individuals.

25-26: Members of the Organisation for Economic
Co-operation and Development hold their 50th
anniversary Ministerial Council meeting in Paris,
France, focusing on key policy challenges concerning
economic growth, trade, jobs, innovation and skills,
“green” growth, and economic development.

26: The United States and Mexico sign a mutual
recognition agreement on telecommunications
products.

27: The United States lifts additional duties that had
been imposed in 1999 on EU products in connection
with the WTO dispute over an EU ban on meat
treated with growth-promoting hormones (DS26).

June

1: The U.S. Treasury Department removes the
Taliban (Afghanistan) Sanctions Regulations from
U.S. law, following revocation of the underlying
Executive Order.

1: The WTO DSB adopts the Appellate Body report
on a complaint by the United States concerning the
EU and certain member states’ measures affecting
trade in large civil aircraft (“Airbus” dispute) (DS316).
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June—Continued

7. Following a U.S. request in January for WTO
dispute  settlement consultations with  China
concerning wind power equipment (DS419), USTR
announces that China has ended its “Special Fund”
subsidy program for wind turbine manufacturers using
local-content parts and components.

9-10: The 10th African Growth and Opportunity Act
(AGOA) forum is held in Lusaka, Zambia.

15: The Peruvian Congress passes a new Forestry
and Wildlife Law that sets out key reforms called for
under the United States-Peru Trade Promotion
Agreement Annex on Forest Sector Governance.
Under the annex, both countries commit to combat
illegal logging and illegal trade in wildlife.

17: The WTO DSB adopts the dispute panel report
regarding a complaint by Brazil concerning U.S.
antidumping administrative reviews and other
measures related to imports of certain orange juice
from Brazil (DS382).

21: USTR announces an additional country-specific
quantity for the U.S. TRQ for imported raw cane sugar
for the remainder of FY 2011.

24: The United States and its TPP partners conclude
the seventh round of TPP negotiations in Vietnam.

July

5: The WTO DSB circulates the dispute panel report
regarding a complaint by the United States
concerning China’s restraints on the export of a
number of raw materials (DS394).

8: USTR announces the resolution of a cross-border
trucking dispute between the United States and
Mexico. Following a Memorandum of Understanding
on Cross-Border Motor Trucking signed by both
parties, Mexico agrees to reduce by 50 percent the
retaliatory tariffs it applies on 99 products exported
from the United States. The remaining tariffs were
suspended on October 21, 2011.

18: The President issues an Executive Order
imposing sanctions against Syrian officials.

21: The United States contributes $1.2 million to
WTO’s trade-related technical assistance program,
which provides training for developing countries to
participate more effectively in WTO activities.

August

5: USTR announces the country-specific U.S. TRQ
allocations for imported raw cane sugar; refined and
specialty sugars; and sugar-containing products for
FY 2012.



TABLE ES.1 Summary of 2011 trade agreement activities—Continued

August—Continued

9: The United States requests the establishment of
an arbitral panel under CAFTA-DR to examine
Guatemala’s apparent failure to effectively enforce its
labor laws.

18: The United States announces economic
sanctions against Syria for the government's violent
measures taken against the Syrian people. The
additional sanctions block the property of the Syrian
government, ban U.S.persons from new investments
in or exporting services to Syria, and ban U.S. imports
of, and other transactions or dealings in, Syrian-origin
crude petroleum or petroleum products.

31: China appeals the WTO DSB dispute panel
report regarding a complaint by the United States
concerning China’s restraints on the export of a
number of raw materials (DS394).

September

2. The WTO DSB circulates the dispute panel report
regarding a complaint by Indonesia concerning U.S.
measures affecting the production and sale of clove
cigarettes (DS406).

2. The WTO DSB adopts the dispute panel report
regarding a complaint by Vietnam concerning U.S.
antidumping measures on certain shrimp from
Vietham and “zeroing” methodology used by the
United States (DS404).

15: The United States and its TPP partners conclude
the eighth round of TPP negotiations in Chicago.

22:  The United States and Kazakhstan sign a
bilateral market-access agreement as part of
Kazakhstan’s WTO accession negotiations.

23: The WTO announces its revised forecast of 5.8
percent for the growth in the volume of world trade in
2011, down from its earlier estimate of 6.5 percent.

27: Korea agrees to suspend its request for a WTO
dispute panel to review U.S. antidumping measures
on corrosion-resistant carbon steel flat products from
Korea (DS420) so that Korea can continue bilateral
discussions with the United States.

30: USTR announces allocation increases for the
U.S. TRQ for imported refined sugar in FY 2011.
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October

1: The United States and seven other countries sign
the Anti-Counterfeiting Trade Agreement (ACTA) in
Tokyo, Japan. ACTA aims to strengthen enforcement
of IPR worldwide by increasing protection for export
industries heavily reliant upon innovation and creative
content.

5. The WTO DSB adopts the Appellate Body report
regarding a complaint by China concerning U.S.
measures affecting imports of certain passenger
vehicle and light truck tires from China (DS399).

6: The United States submits information to the WTO
identifying nearly 200 subsidy programs that China
has failed to notify as required under WTO rules.
Information is also submitted on 50 subsidy programs
in India not previously notified.

21: The President signs into law legislation
implementing the U.S.-Colombia, U.S.-Korea, and
U.S.-Panama free trade agreements (FTAs), as well
as renewing Trade Adjustment Assistance, the
Andean Trade Preference Act, and the Generalized
System of Preferences.

21: President Obama signs the Trade Adjustment
Assistance (TAA) Extension Act of 2011. The act
changes the group eligibility requirements for some
workers under the TAA program, as well as the
individual benefits and services available.

25: The WTO DSB establishes a dispute panel to
consider a complaint by China concerning U.S.
antidumping measures on certain shrimp and
diamond sawblades from China (DS422).

25: The President signs a proclamation designating
Cote d'lvoire, Guinea, and Niger as eligible
beneficiary sub-Saharan African countries under
AGOA, after the three countries hold Presidential
elections considered to be free and fair.

26: The WTO General Council invites Vanuatu to
accede to the WTO. Vanuatu needs to ratify its
protocol of accession by December 31, 2011, to
complete the accession process.

28: The United States and its TPP partners conclude
the ninth round of TPP negotiations in Peru.



TABLE ES.1 Summary of 2011 trade agreement activities—Continued

November

8-13: APEC leaders and ministers meet in Honolulu,
Hawaii, for the annual APEC Summit, hosted by the
United States. Beyond providing a venue for bilateral
and multilateral trade discussions on the margins, the
focus of the meetings is on progress made during the
year on regional economic integration, promoting
“green” growth through future tariff reductions, and
advancing regulatory cooperation.

11: Japanese Prime Minister Noda announces that
Japan will begin consultations with countries presently
negotiating the TPP FTA in order to explore the
possibility of joining negotiations.

12: On the margins of the APEC summit, the leaders
of the nine TPP countries announce the broad
outlines of a TPP agreement aimed at enhancing
trade and investment among TPP partner countries.

12: The President signs the APEC Business Travel
Card Act of 2011, designed to expedite travel in the
Asia-Pacific region for qualified U.S. travelers. The act
authorizes the Department of Homeland Security to
issue APEC Travel Cards to eligible U.S. business
leaders and government officials actively engaged in
APEC business.

18: The WTO DSB circulates the dispute panel report
regarding a complaint by Canada (DS384) and
Mexico (DS386) concerning U.S. country of origin
labeling requirements.

20-21: The United States and China conclude the
22nd session of the U.S.-China Joint Commission on
Commerce and Trade in Chengdu, China. Topics
discussed include enforcement of IPR in China, the
removal of trade barriers on electric vehicles, and
China’s “indigenous innovation” policies.

21: The United States announces economic
sanctions against Iran affecting trade in goods,
services, and technology, as well as Iran’s energy and
petrochemical sectors.

22: The Korean National Assembly passes legislation
approving the U.S.-Korea FTA.

28: At the annual U.S.-EU Summit, leaders task the
Transatlantic Economic Council (TEC) with identifying
policies and measures to increase U.S.-EU trade and
investment in order to spur economic growth and job
creation.

29: The TEC holds its annual meeting in Washington,
DC.

XXX

December

2. The United States and Rwanda ratify the U.S.-
Rwanda bilateral investment treaty. The treaty enters
into force on January 1, 2012.

8: The United States requests the establishment of a
WTO dispute panel to examine Chinese antidumping
and countervailing duty measures on broiler products
from the United States (DS427).

9: The United States and its TPP partners conclude
the 10th round of negotiations in Malaysia.

12: USTR releases its 2011 Report to Congress on
China’s WTO Compliance.

14: China imposes antidumping and countervailing
duties totaling nearly 22 percent on imports of sport-
utility vehicles and midsize and large automobiles
from the United States.

14: USTR announces U.S. initiatives to help least-
developed country (LDC) WTO members benefit
more fully from world trade by renewing technical
assistance programs for West African cotton-
producing countries, expanding duty-free and quota-
free treatment for certain cotton grown in LDCs, and
providing additional help to countries seeking to
maximize their use of existing U.S. trade preference
programs.

15-17:  WTO members hold their Eighth WTO
Ministerial Conference in Geneva, Switzerland.

15: Parties to the plurilateral WTO Agreement on
Government Procurement present the revised text of
the agreement at the Eighth WTO Ministerial
Conference. The revised text is formally adopted on
March 30, 2012.

16: WTO members at their Ministerial Conference
invite Russia to accede to the WTO. Russia has 220
days—until July 23, 2012—to ratify its protocol of
accession in order to complete its accession process.

16: The United States unfreezes U.S. economic
sanctions against the Libyan government, making
government and central bank funds available, with
limited exceptions, to the new government of Libya.

17: WTO members at their Ministerial Conference
invite Montenegro and Samoa to accede to the WTO.
Montenegro has until March 31, 2012, to ratify its
protocol of accession; Samoa has until June 15,
2012.



TABLE ES.1 Summary of 2011 trade agreement activities—Continued

December—Continued

17: WTO trade ministers at the Eighth Ministerial
Conference in Geneva adopt several decisions
designed to assist LDC members by (1) helping them
better meet their obligations under the WTO Trade-
Related Aspects of Intellectual Property Rights
(TRIPS) Agreement, (2) offering them easier WTO
accession terms, and (3) giving preferential treatment
for trade in services with LDCs and LDC service
suppliers.

19: The United States reports that it has fully
implemented the WTO DSB’s recommendations and
rulings in the case regarding a complaint from Korea
about the U.S. use of zeroing methodology in
antidumping measures involving Korean products
(DS402) within the reasonable period of time agreed
by the parties.

December—Continued

20: USTR issues its Special 301 Out-of-Cycle
Review of Notorious Markets. The report identifies
more than 30 Internet and physical markets providing
goods and services that infringe on IPR.

21: The WTO DSB circulates the Appellate Body
report regarding complaints by the EU (DS396) and
the United States (DS403) about taxes on distilled
spirits levied by the Philippines.

22: The United States requests authorization from
the WTO DSB to suspend tariff concessions and
other trade-related obligations in response to EU and
certain member states’ failure to comply with DSB
recommendations and rulings concerning measures
affecting trade in large civil aircraft (DS316).

Sources: Compiled from official and private sources, including the U.S. Department of Commerce, U.S. Department
of State, U.S. Trade Representative, White House, World Trade Organization, Inside U.S. Trade, and Washington

Trade Daily.
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CHAPTER 1
Overview of U.S. Trade

Scope and Approach of the Report

This report provides factual information on the operation of the U.S. trade agreements
program and its administration for calendar year 2011." Trade agreement activities during
2011 include the administration of U.S. trade laws and regulations; U.S. participation in
the World Trade Organization (WTO), the Organisation for Economic Co-operation and
Development (OECD), the Asia-Pacific Economic Cooperation (APEC) forum, and the
Anti-Counterfeiting Trade Agreement (ACTA); U.S. negotiation of and participation in
free trade agreements (FTAS); and bilateral developments with major trading partners.

This report is based on primary source materials about U.S. trade programs and
administrative actions pertaining to them. These materials chiefly encompass U.S.
government reports, notices, and news releases, including publications and news releases
by the U.S. International Trade Commission (USITC or the Commission). Other primary
sources of information include publications of international institutions, such as the
International Monetary Fund (IMF), World Bank, OECD, WTO, United Nations (UN),
and foreign governments. The report draws on professional journals, trade publications,
and news reports for supplemental factual information when primary source information
is unavailable.

Merchandise trade data are provided throughout the report. Chapters 1 and 5 also provide
data on services trade. Services data were compiled by the Commission primarily from
the Bureau of Economic Analysis (BEA) of the U.S. Department of Commerce (USDOC
or Commerce).

This chapter includes an overview of the U.S. economy in 2011, followed by sections on
U.S. trade in goods and U.S. trade in services in 2011.

Overview of the U.S. Economy in 2011

The U.S. economic recovery that began in the summer of 2009 stalled in 2011 after a
relatively weak rebound in 2010.% This recovery has followed the longest recession since
World War 11.° Real gross domestic product (GDP) grew 1.7 percent in 2011, following
growth of 3.0 percent in 2010 and a 3.5 percent contraction in 2009 (figure 1.1). This

! This is the 63rd in a series of annual reports submitted to the U.S. Congress under sect. 163(c) of the
Trade Act of 1974 (19 U.S.C. 2213(c)) and its predecessor legislation.
2 For example, the largest one-year drop in real GDP between 1947 and 2008—1.9 percent in 1982—
was followed by growth of 4.5 percent in 1983 and 7.2 percent in 1984. USDOC, BEA.
% National Bureau of Economic Research, “September 20, 2010 Announcement,” n.d. (accessed April 9,
2012).
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FIGURE 1.1 U.S. real gross domestic product, annual rate of change, 2002-11
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Source: USDOC. http://www.bea.gov/national/xls/gdpchg.xls.

weak growth, along with other factors, such as modest employment gains,* prompted the
U.S. Federal Reserve to maintain a target range for the federal funds rate® of 0 to 0.25
percent throughout the year and to state that economic conditions are likely to warrant
exceptionally low levels for the federal funds rate at least through the middle of 2013.°
The increase in real GDP in 2011 mostly reflected a positive contribution from personal
consumption expenditures (1.53 percentage points), although there were small positive
contributions from gross private investment (0.60 percentage points) and net exports
(0.05 percentage points), and a small negative contribution from government spending (-
0.44 percentage points).”

U.S. international trade continued to grow in 2011, although the percentage increase was
less than in 2010. U.S. imports of goods and services grew at a little under three-fourths
of the rate at which they grew in 2010, reflecting the lower growth in aggregate demand
in the United States; U.S. exports of goods and services grew at less than 90 percent of
the rate for 2010, reflecting generally lower growth in most other countries. The global
economy grew only 3.9 percent in 2011, compared to 5.3 percent in 2010.® Economic
growth fell in major advanced economies to 1.6 percent from 3.2 percent, and while
many emerging and developing economies saw robust growth in both years, growth was
slower in 2011 (average 6.2 percent in 2011 compared to 7.5 percent in 2010). Among
major U.S. trading partners, output growth in the European Union (EU) euro area fell
from 1.9 percent in 2010 to 1.4 percent in 2011; in the United Kingdom, from 2.1 percent

4 Following the recent recession, the unemployment rate has exceeded 8 percent for three years in a row,
the only period since World War 11 when unemployment has stayed that high for more than two years.

® The federal funds rate is the interest rate at which depository institutions lend their excess Federal
Reserve deposits to each other. Board of Governors of the Federal Reserve System, “Regulatory Reform,
Glossary,” http://www.federalreserve.gov/newsevents/reform_glossary.htm#depositoryinstitution (accessed
May 8, 2012).

® Board of Governors of the Federal Reserve System, Monetary Policy Report to the Congress,
February 29, 2012, 39-43.

"USDOC, BEA, “Gross Domestic Product: Fourth Quarter and Annual 2011,” March 29, 2012.

8 IMF, World Economic Outlook April 2012, April 2012, table 1.1, 2.
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in 2010 to 0.7 percent in 2011; in Canada, from 3.2 percent in 2010 to 2.5 percent in
2011; in Mexico, from 5.5 percent in 2010 to 4.0 percent in 2011; in Japan, from 4.4
percent to —0.7 percent (reflecting the March 11, 2011, earthquake and its aftermath); in
China, from 10.4 percent in 2010 to 9.2 percent in 2011; and in India, from 10.6 percent
in 2010 to 7.2 percent in 2011.°

Exchange Rate Trends

The U.S. dollar appreciated 2.2 percent in 2011 against a broad dollar index.*® The dollar
fell 4 to 10 percent against major European and Western Hemisphere currencies by mid-
spring before fluctuating in a narrow range into the summer (as shown in figure 1.2). The
dollar began to strengthen against the Canadian dollar and Mexican peso early in August
and against the euro and British pound in early September. The Japanese yen and the
Chinese yuan followed idiosyncratic paths against the dollar, but the dollar ended the
year lower against both. In the first half of the year, developments abroad were
dominated by several shocks, including the political turmoil in the Middle East and North
Africa, the major earthquake and tsunami in Japan, heightened fiscal stresses in Europe,
and swings in commodity prices. In the second half of the year, financial market
developments abroad were heavily influenced by increased concerns about fiscal stresses
in Europe and the resultant risks to the global economic outlook. For the year, the dollar
depreciated 0.3 percent against the pound, 4.5 percent against the yuan, and 5.6 percent
against the yen, while appreciating 2.7 percent against the Canadian dollar, 3.1 percent
against the euro, and 13.9 percent against the peso.

Balance of Payments*!

The U.S. current-account deficit—the combined balances of trade in goods and services,
income, and net unilateral current transfers—rose slightly from $470.9 billion (revised) in
2010 to $473.3 billion (preliminary) in 2011, the second consecutive annual increase in
the deficit."? The deficit fell, however, as a share of U.S. GDP, from 3.2 percent in 2010
to 3.1 percent in 2011. Although small, the increase in the current-account deficit was
due to a large increase in the goods deficit, partly offset by increases in the surpluses on
services and income and a decrease in net unilateral current transfers to foreigners.

° 1bid.

% The broad dollar index is a weighted average of the foreign exchange values of the U.S. dollar
against the currencies of a large group of major U.S. trading partners.

! Trade data in this section of the report may not match data in other sections or the appendix because
it is reported on a balance-of-payments (BOP) basis. Total goods data are reported on a BOP basis, whereas
detailed commodity and country data for goods are reported on a Census basis. The Census-basis data for
goods used elsewhere in this report are compiled from the documents collected by U.S. Customs and Border
Protection (USCBP) of the U.S. Department of Homeland Security (USDHS) and reflect the movement of
goods between foreign countries and the 50 states, the District of Columbia, Puerto Rico, the U.S. Virgin
Islands, and U.S. foreign trade zones. Data on goods compiled on a Census basis are adjusted by the USDOC
BEA to a BOP basis to bring the data in line with the concepts and definitions used to prepare the
international and national accounts. These adjustments are made to supplement coverage of the Census-basis
data, to eliminate duplication of transactions recorded elsewhere in the international accounts, and to value
transactions according to a standard definition. For a more detailed discussion of the differences between
BOP-basis and Census-basis data, see USDOC, BEA, “A Guide,” February 2010.

2Unless otherwise indicated, information in this section is from USDOC, BEA, “U.S. International
Transactions: Fourth Quarter and Year 2011,” March 14, 2012.
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FIGURE 1.2 Indices of U.S. dollar exchange rates for selected major foreign currencies, daily, 2011%
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relative to the foreign currency.

Specifically, the deficit on international trade in goods increased 14.3 percent, from
$645.9 billion in 2010 to $738.3 billion in 2011. At the same time, the surplus on
international trade in services grew 22.3 percent, from $145.8 billion to $178.3 billion.
The surplus on income grew even faster, rising 33.8 percent, from $165.2 billion to
$221.1 billion.* Net unilateral current transfers to foreigners fell 1.1 percent, from
$136.1 billion to $134.6 billion.** Finally, net financial inflows, which offset the deficit

¥ The balance in income is income receipts (including income receipts on U.S.-owned assets abroad
and compensation of U.S. employees abroad) less income payments (including income payments on foreign-
owned assets in the United States and compensation of foreign employees in the United States).

14 Net unilateral current transfers measures transactions in which goods, services, or financial assets are
transferred between U.S. residents and residents of other countries without something of economic value
being received or provided in return. There are three major components: U.S. government grants (e.g.,
foreign assistance to developing countries), U.S. government pensions and other transfers, and private

remittances and other transfers (e.g., charitable remittances).
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on current account,™ were $394.1 billion, up from $254.3 billion in 2010.*

The U.S. trade deficit for goods and services increased from $500.0 billion in 2010 to
$560.0 billion in 2011, rising for the second year in row. The deficit on goods rose from
$645.9 billion in 2010 to $738.3 billion in 2011—the fifth year in a row with a goods
deficit below the record of $835.7 billion in 2006. U.S. exports of goods increased from
$1,288.7 billion to $1,497.3 billion in 2011, as exports in all major product categories
increased substantially. Imports of goods rose from $1,934.6 billion to $2,235.7 billion;
here, too, the figures for all major product categories showed growth.

The U.S. surplus on services grew from $145.8 billion in 2010 to $178.3 billion in 2011,
a new annual record.”” Services exports rose from $548.9 billion to $607.7 billion during
this period. All major categories of services exports increased, with the largest increases
in other private services'® and travel. At the same time, services imports also increased,
rising from $403.0 billion to $429.3 billion. All major categories of services imports
increased except direct defense expenditures and U.S. government miscellaneous
services.

U.S. Trade in Goods in 2011

The value of both U.S. merchandise exports and U.S. merchandise imports increased
substantially in 2011, exceeding the record levels set in 2008.*° The value of U.S. exports
and imports of goods grew by 15.8 percent and 15.2 percent respectively, as the U.S. and
world economies continued to recover from the downturn of 2008-09 and some
commodity prices rose. However, merchandise imports continued to exceed merchandise
exports, both in absolute terms and as a share of U.S. GDP. U.S. merchandise exports
increased from $1,122 billion (7.7 percent of GDP) in 2010 to $1,299 billion (8.6 percent
of GDP) in 2011 (figure 1.3), while U.S. merchandise imports increased from $1,899
billion (13.1 percent of GDP) in 2010 to $2,187 billion (14.5 percent of GDP) in 2011.
The ratio of merchandise trade to GDP fell to its lowest level in recent years in 2009,
when the recession bottomed out, but exceeded prerecession levels, especially for
exports, in 2011.

15 The other major offset to the current account deficit is statistical discrepancies.

16 Net financial inflows are net acquisitions by foreign residents of assets in the United States less net
acquisitions by U.S. residents of assets abroad. The main components of the financial account are capital
transfers, foreign direct investment, portfolio investment, banking and other flows, statistical discrepancies,
and official reserve assets.

" BOP data include trade in private services, as well as transfers under U.S. military agency sales
contracts and U.S. government purchases of miscellaneous services. U.S. trade in services is described in
detail below.

18 Exports of other private services include “mainly film and television tape rentals and expenditures of
foreign residents temporarily working in the United States.” USDOC, BEA,”U.S. International Transactions
Accounts Data: Table 3a: Private Services Transactions,” March 14, 2011.

1% Merchandise trade data in this section do not match the BOP-basis data presented above because of
adjustments made to the data, as described in footnote 11.
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FIGURE 1.3 U.S.

merchandise trade with the world, 2009-11
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U.S. Merchandise Trade by Product Category

Exports

U.S. exports in all 1-digit categories under the Standard International Trade Classification
(SITC) system increased from 2010 to 2011 (appendix table A.1l). Machinery and
transport equipment, which consistently ranks as the largest U.S. SITC export category,
accounted for 36.3 percent of exports in 2011. U.S. exports of machinery and transport
equipment were valued at $471.0 billion in 2011, up 11.0 percent from $424.4 billion in
2010. Sixty-four percent of the total increase in U.S. exports in 2011 was accounted for
by increased exports of goods from the following three SITC groups (see appendix table
A.2 for details at the Schedule B subheading level): mineral fuels, lubricants, and related
materials (mainly refined petroleum products and coal); machinery and transport
equipment (mainly aircraft, motor vehicles, electrical and nonelectrical machinery, and
parts thereof); and food and live animals (mainly corn and wheat).

Imports

U.S. imports of goods in all SITC groups increased $288.3 billion, or 15.2 percent,
between 2010 and 2011. Nearly 60 percent of the increase in U.S. imports in 2011 was
accounted for by increased imports of goods from the following two SITC groups (see
appendix table A.3 for details at the Harmonized Tariff Schedule of the United States
(HTS) subheading level), which were also the largest U.S. import categories in 2011:
mineral fuels, lubricants, and related materials (mainly crude petroleum and refined
petroleum products); and machinery and transport equipment (mainly motor vehicles;
computers, cellular telephones, and other electronic products; and parts of the foregoing).
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U.S. imports of mineral fuels, lubricants, and related materials were valued at $429.4
billion in 2011, up 27.7 percent from $336.1 billion in 2010. This SITC group accounted
for 19.6 percent of total U.S. imports in 2011, up from 17.7 percent in 2010. U.S. imports
of machinery and transport equipment increased 11.1 percent, from $710.8 billion in
2010 to $789.7 billion in 2011, which accounted for 36.1 percent of total U.S. imports in
2011.

U.S. Imports under Preferential Trade Programs and Free Trade
Agreements

The value of U.S. imports under the United States’ four preferential trade programs with
developing countries fell slightly, from $78.5 billion in 2010 to $78.4 billion in 2011;
they made up 3.6 percent of total U.S. imports during 2011. Most of these entered free of
duty. Duty-free imports totaled $18.5 billion under the U.S. Generalized System of
Preferences (GSP) program (appendix table A.12); $51.9 billion (excluding GSP imports)
under the African Growth and Opportunity Act (AGOA) (appendix table A.15); and $4.4
billion under the Andean Trade Preference Act (ATPA) (appendix table A.17). In
addition, imports that entered free of duty or at reduced rates under the Caribbean Basin
Economic Recovery Act (CBERA) totaled $3.6 billion (appendix table A.19). A much
larger share of U.S. imports enter under free trade or trade promotion agreement
provisions; the value of these imports increased in 2011 to $356.0 billion, or 16.3 percent
of total U.S. imports.?

U.S. Merchandise Trade with Leading Partners™

Table 1.1 shows U.S. trade with selected major trading partners, ranked by total trade
(exports and imports) in 2011.? The EU as a unit remained the leading global market for
U.S. exports, while China, which overtook the EU as the leading source of U.S. imports
in 2009, continued to hold that position through 2011. Canada remained the largest
single-country two-way trading partner of the United States, followed by China and
Mexico. Figures 1.4 and 1.5 show leading U.S. export markets and import suppliers,
respectively, by share in 2011.

China alone accounted for 34.0 percent, or $301.6 billion, of the total U.S. merchandise
deficit of $887.8 billion in 2011, up from $278.3 billion in 2010. Canada and Mexico,
which are partners with the United States in the North American Free Trade Agreement
(NAFTA), together accounted for 20.9 percent ($185.4 billion) of this deficit. U.S.
exports to China rose at a faster rate (13.0 percent) than U.S. imports from China (9.5
percent) over the 2010-11 period, albeit from a smaller base.

20 See chapter 2 of this report for further information on the trade preference programs and chapter 4 for
information on U.S. FTAs.
1 See chapter 5 for further information on U.S. merchandise trade with major trading partners,
including the EU, Canada, China, Mexico, and other countries.
22| eading U.S. exports to and imports from these partners are presented in appendix tables A.23
through A.52.
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TABLE 1.1 U.S. merchandise trade with major trading partners and the world, 2011, billions of dollars

Two-way trade

(exports plus

Major trading partner U.S. exports U.S. imports Trade balance imports)
EU-27 241.1 362.4 -121.3 603.5
Canada 233.8 316.4 -82.6 550.2
China 96.9 398.5 -301.6 495.4
Mexico 159.9 262.7 -102.8 422.6
Japan 61.4 127.9 -66.5 189.3
Korea 41.3 56.0 -14.7 97.3
Brazil 37.3 30.4 6.9 67.6
Taiwan 23.8 41.2 -17.4 65.0
India 17.7 36.0 -18.3 53.7
Russia 7.6 33.6 -26.0 41.2
All others 378.4 521.9 -143.5 900.3

World 1,299.2 2,187.0 —887.8 3,486.1
Source: USDOC.
Note: Because of rounding, figures may not add to totals shown.
FIGURE 1.4 Leading U.S. merchandise export markets, by share, 2011
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FIGURE 1.5 Leading U.S. merchandise import sources, by share, 2011
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U.S. Trade in Services in 20112
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The U.S. surplus in cross-border private services trade increased 19.3 percent in 2011 to
$193.5 hillion (figure 1.6).* This represented the second consecutive year of growth in
U.S. services trade since 2009, when the global recession led to a contraction in this
domain. Cross-border exports of private services rose 11.0 percent in 2011 to $588.8
billion, while imports rose 7.4 percent to $395.3 billion. The growth in U.S. exports of
private services was broad-based, with each of the 11 services categories posting gains in
2011. The strengthening U.S. economy also triggered an increase in imports in most
categories of private services. Appendix table A.4 provides data on U.S. trade in private
services by product category.

2 This section focuses chiefly on cross-border transactions in private services, which exclude
government sales and purchases of services. Services trade data are drawn from the BEA. In these national
accounts data, “cross-border transactions” occur when firms resident in one country provide services to
consumers in another, with people, information, or money crossing U.S. boundaries in the process. Cross-
border transactions appear explicitly as imports and exports in the balance of payments. U.S. firms also sell
services to foreign consumers through affiliates established in host countries, with the income generated
through “affiliate transactions” appearing as investment income in the balance of payments. The channel of
delivery used by service providers depends primarily on the nature of the service. For example, many
financial services, such as retail banking services, are supplied most effectively by affiliates located close to
the consumer. Conversely, trade in education services usually takes the form of cross-border transactions,
with students traveling abroad to attend foreign universities. For more information on services trade, see
USITC, Recent Trends in U.S. Services Trade: 2012 Annual Report, July 2012.

24 USDOC, BEA,“U.S. International Transactions Accounts Data: Table 3a,” March 14, 2011.
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FIGURE 1.6 U.S. private cross-border services trade with the world, 2009—-11%
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“Data for 2011 are preliminary.

U.S. Services Trade by Product Category
Exports

Business, professional, and technical services® led U.S. cross-border services exports in
2011, accounting for 23.4 percent of the total, followed by royalties and license fees (20.5
percent) ®® and travel services (19.7 percent).?’ Although all U.S. services exports
increased in 2011, export growth was uneven. Certain sectors that had growth rates of
more than 10 percent in 2010, such as freight services and port services, recorded
declines in 2011, to 7.0 percent and 5.7 percent, respectively. By contrast, U.S. exports of
royalties and license fees rose by 14.2 percent in 2011, up from 8.6 percent growth in
2010.

Two of the leading export growth sectors in 2011 were related to tourism and business
travel in the United States. Passenger fares increased 18.7 percent to $36.7 billion, and
travel increased 12.3 percent to $116.3 billion. Export growth in these sectors reflected
both a rise in the number of foreign visitors and the visitors’ higher average expenditures
in 2011.%% Other contributing factors were increased fuel prices, which raised the cost of

% Business, professional, and technical services are characterized as labor-intensive services employing
highly skilled and highly educated individuals that frequently require specialized licensing or training.
USITC, Recent Trends in U.S. Services Trade: 2011 Annual Report, iii.

% payments by foreigners to U.S. owners of intellectual property, such as trademarks, computer
software, and industrial processes.

" Travel services comprise purchases of goods and services by U.S. persons traveling abroad (U.S.
imports of travel services) and by foreign travelers in the United States (U.S. exports of travel services).
These goods and services include food, lodging, recreation, gifts, entertainment, local transportation in the
country of travel, and other items incidental to a foreign visit.

% UsSDOC, BEA, “U.S. International Transactions: First Quarter of 2011,” by Sarah P. Scott, Survey of
Current Business 91, July 2011, 66.
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passenger fares, and a fall in the value of the U.S. dollar against major foreign
currencies.”® Other private services sectors experiencing robust export growth in 2011
were telecommunications, which increased by 14.9 percent, and financial services, which
increased by 9.9 percent.

Imports

Business, professional, and technical services (27.0 percent of total imports) and travel
services (20.0 percent) accounted for nearly half the value of U.S. cross-border services
imports in 2011. U.S. imports in nearly all service categories increased from 2010 to
2011, reflecting the growing U.S. economy. Exceptions included imports of insurance
services and telecommunications services, which fell by 6.8 percent and 2.3 percent,
respectively. The decline in U.S. imports of insurance services primarily reflected a drop
in demand for reinsurance services® in 2011, as U.S. insurers were reportedly more
willing to retain more risk on their own books and thus cut back on reinsurance purchases
from abroad.** U.S. economic growth contributed to an increase in U.S. imports of
business, professional, and technical services, which rose by 17.9 percent, leading all
U.S. private services imports in 2011. The rise in U.S. imports of passenger fares, which
increased by 14.0 percent, was also stimulated by U.S. economic growth, as more U.S.
citizens traveled abroad in 2011.%

U.S. Services Trade with Leading Partners

The EU was the United States’ largest export market for and foreign supplier of services
in 2011 (table 1.2), accounting for $189.9 billion (32.3 percent) of total U.S. services
exports and $139.1 billion (35.2 percent) of total U.S. services imports (figures 1.7 and
1.8).% Canada and Japan followed the EU as the second- and third-largest U.S. services
trading partners in 2011. The U.S. trade surplus with the EU grew to $50.8 billion in
2011 from $49.1 billion in 2010. The United States also posted large and expanding trade
surpluses in services with most other leading trade partners, including Canada ($28.1
billion), Japan ($22.2 billion), Mexico ($11.6 billion), and China ($13.4 billion). Among
its leading services trade partners, the United States recorded a trade deficit only with
India, measuring $5.3 billion in 2011. Though industry-specific data by trading partner
are not yet available for 2011, the U.S. services trade deficit with India over the past
several years has been driven by increased imports of computer and information services;
in 2010, the cross-border trade deficit in that industry was $6.6 billion.**

2 Board of Governors of the Federal Reserve, “Foreign Exchange Rates: G.5A Annual,” January 3,
2012.

% The transferring of risk between insurance companies.

31 U.S. insurance companies were able to reduce reinsurance purchases in part because of a significant
accumulation of capital on their books—this then allowed them to retain more risk. Industry representative,
e-mail message to USITC staff, March 23, 2012.

%2 UsSDOC, BEA, Survey of Current Business, October 2011, 33.

* In terms of single countries, the United Kingdom (a member of the EU) is the United States’ largest
export market and largest import supplier of private services.

# USDOC, BEA, “Cross-Border Trade in 2010,” October 2011, table 7.2. For more information on the
Indian services sector, see USITC, An Overview and Examination of the Indian Services Sector, 2010.
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TABLE 1.2 U.S. private services trade with major trading partners and the world, 2011, billions of dollars
Two-way trade
(exports plus

Major trading partner U.S. exports  U.S.imports Trade balance imports)
EU-27 189.9 139.1 50.8 329.1
Canada 56.0 27.9 28.1 83.8
Japan 47.0 24.8 22.2 71.9
Mexico 25.6 14.0 11.6 39.7
China 24.7 11.4 134 36.1
Brazil 19.9 6.9 13.0 26.8
Korea 16.8 8.4 8.4 25.2
Australia 15.7 6.1 9.6 21.7
India 11.6 16.9 -5.3 28.4
Taiwan 10.7 6.8 3.9 17.5
Singapore 10.3 4.4 5.9 14.7
All others 160.6 128.6 31.9 289.2

World 588.8 395.3 193.5 984.1

Source: USDOC, BEA, U.S. International Transactions Accounts Data, March 14, 2012, table 12.
Note: Because of rounding, figures may not add to totals shown.

®Data are preliminary.

FIGURE 1.7 Leading U.S. export markets for private services, by share, 2011%

All others, 27%

Singapore, 2%

EU, 32%
Taiwan, 2%
India, 2%
Australia, 3%
Korea, 3%
Brazil, 3%
China, 4% Canada,10%

Mexico, 4% Japan, 8%
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Source: USDOC, BEA, U.S. International Transactions Accounts Data, March 14, 2012, table 12.
Note: Because of rounding, percentages may not add to 100 percent.

Data for 2011 are preliminary.
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FIGURE 1.8 Leading U.S. import sources of private services, by share, 2011?
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Note: Because of rounding, percentages may not add to 100 percent.

®Data for 2011 are preliminary.
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CHAPTER 2
Administration of U.S. Trade Laws and
Regulations

This chapter surveys activities related to the administration of U.S. trade laws during
2011. It covers import relief laws, laws against unfair trade practices, trade adjustment
assistance, and tariff preference programs, including the U.S. Generalized System of
Preferences (GSP), the African Growth and Opportunity Act (AGOA), the Andean Trade
Preference Act (ATPA), and the Caribbean Basin Economic Recovery Act (CBERA).

Import Relief Laws

Safeguard Actions

This section covers safeguard actions under provisions administered by the Commission,
including the global safeguards provided for in Sections 201-204 of the Trade Act of
1974, the China safeguards provided for in Section 421 of the Trade Act of 1974, and the
safeguards provided for in various bilateral free trade agreements (FTAS) involving the
United States.

The Commission conducted no new safeguard investigations during 2011. Only one
safeguard measure was in effect during 2011, with respect to imports of certain passenger
vehicle and light truck tires from China. The President imposed the measure in
September 2009 following receipt of an affirmative determination of market disruption
from the Commission under Section 421 of the Trade Act of 1974." The President
imposed additional tariffs on such tires from China for a three-year period as follows: 35
percent ad valorem in the first year, 30 percent ad valorem in the second year, and 25
percent ad valorem in the third year.? China, claiming that the tariffs violated the United
States” WTO obligations, then challenged the U.S. measure and requested the
establishment of a WTO review panel. A panel was established, and in a report circulated
to WTO members on December 13, 2010, the panel found that the United States did not
fail to comply with its WTO obligations. China appealed the panel’s findings, and in a
report circulated to WTO members on September 5, 2011, the WTO Appellate Body
upheld the panel’s findings in all significant respects.’

L USITC, Certain Passenger Vehicle and Light Truck Tires from China, July 2009.

2 Proclamation No. 8414 of September 11, 2009, 74 Fed. Reg. 47861 (September 16, 2009). The higher
tariffs were imposed effective September 26, 2009, and were in addition to the existing 4 percent ad valorem
rate of duty on U.S. imports of such tires from China.

% The WTO case is described in more detail in chapter 3.
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Laws against Unfair Trade Practices

Section 301 Investigations

Section 301 of the Trade Act of 1974 is the principal U.S. statute for addressing unfair
foreign practices affecting U.S. exports of goods or services.* Section 301 may be used to
enforce U.S. rights under bilateral and multilateral trade agreements and also may be
used to respond to unjustifiable, unreasonable, or discriminatory foreign governments
practices that burden or restrict U.S. commerce. Interested persons may petition the
United States Trade Representative (USTR) to investigate foreign government policies or
practices, or the USTR may initiate an investigation.

If the investigation involves a trade agreement and consultations do not result in a
mutually acceptable resolution, section 303 of the Trade Act of 1974 requires the USTR
to use the dispute settlement procedures that are available under the subject agreement. If
the matter is not resolved by the conclusion of the investigation, section 304 of the Trade
Act of 1974 requires the USTR to determine whether the practices in question deny U.S.
rights under a trade agreement, or whether they are unjustifiable, unreasonable, or
discriminatory and burden or restrict U.S. commerce. If the practices are determined to
violate a trade agreement or to be unjustifiable, and to burden or restrict U.S. commerce,
the USTR must take action.® If the practices are determined to be unreasonable or
discriminatory, and to burden or restrict U.S. commerce, the USTR must determine
whether action is appropriate and, if so, what type of action to take.® The time period for
making these determinations varies according to the type of practices alleged.

During 2011, two section 301 cases were ongoing during all or part of the year, and three
new section 301 petitions were filed.

Section 301 Cases in 2011

One section 301 case concerned the meat hormone directive of the European Union
(EV).” In 1999, the United States imposed additional ad valorem duties of 100 percent on
about $117 million in imports from the EU, following a successful WTO challenge of EU
measures prohibiting imports of meat from animals that have been treated with certain
hormones and WTO authorization to suspend concessions in that amount.® In January
2009, the United States and the EU initiated a series of consultations in an effort to
resolve the dispute through negotiation. On May 13, 2009, the United States and the EU
announced the signing of a memorandum of understanding (MOU).? Under the MOU, the
EU agreed to open a duty-free tariff-rate quota (TRQ) for beef produced without growth-

* Section 301 refers to sections 301-310 of the Trade Act of 1974, as amended (19 U.S.C. 2411-2420).

® Section 301(a) of the Trade Act of 1974, as amended (19 U.S.C. 2411(a)).

® Section 301(a) of the Trade Act of 1974, as amended (19 U.S.C. 2411(b)).

" EU Meat Hormone Directive,
http://ec.europa.eu/food/food/chemicalsafety/contaminants/hormones/index_en.htm (accessed March 14,
2012).

8 64 Fed. Reg. 40638 (July 27, 1999). European Communities—Measures Concerning Meat and Meat
Products (DS26, DS48), http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm.

® Memorandum of Understanding between the United States of America and the European Commission
Regarding the Importation of Beef From Animals Not Treated with Certain Growth-Promoting Hormones
and Increased Duties Applied by the United States to Certain Products of the European Communities (May
13, 2009) (U.S.-EU Beef MOU). For more information on the three-phase MOU, see USITC, The Year in
Trade 2009, 5-5.
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promoting hormones (i.e., “high quality beef”)' in the amount of 20,000 metric tons,**
and the United States agreed to reduce the scope of the retaliation list.*? The MOU further
provided that the parties may enter a second phase under which the EU would increase
the TRQ to 45,000 metric tons beginning in August 2012, and the United States would
lift the remaining additional duties.™

In a related development, the U.S. Court of Appeals for the Federal Circuit ruled in
October 2010 that the additional duties imposed in the beef hormone dispute were
terminated by operation of law on July 29, 2007.* The Court so ruled because neither the
petitioner in the meat hormone case nor any representative of the domestic beef industry
submitted a written request for the continuation of the retaliatory duties to the USTR
during the four-year period ending on July 29, 2007, as required by section 307(c) of the
Trade Act of 1974." In accordance with the Court ruling and because the MOU was
providing increased market access for U.S. beef producers, USTR terminated the
imposition of the remaining additional duties in May 2011, earlier than the August 2012
date provided for in the MOU.

In the second ongoing 301 case, the United Steelworkers Union filed a section 301
petition in September 2010 alleging that the acts, policies, and practices of the
government of China with respect to various green technologies violate the General
Agreement on Tariffs and Trade (GATT) 1994, China’s Protocol of Accession to the
WTO, and the WTO Agreement on Subsidies and Countervailing Measures.'’ The
petition covered a wide range of products and sectors, including “end products and
upstream inputs in the wind, solar, biomass, geothermal, hydroelectric, clean coal,
nuclear, energy-efficient vehicles, and lighting sectors.”*® Among other allegations, the
petition identified export restraints on critical inputs to green technology products;
subsidies that are contingent on export performance or domestic content; violations of
national treatment; investment restrictions that are contingent on performance
requirements or technology transfer; and actionable domestic subsidies.*

On October 15, 2010, the USTR initiated an investigation of the acts, policies, and
practices of China that were identified in the petition, but decided to delay the request for
consultations with the government of China in order to verify or improve the petition.’
The delay was based on the number and diversity of the acts, policies, and practices
covered by the petition. After further review, the USTR requested consultations with the
government of China under the WTO dispute settlement provisions concerning a program
known as the Special Fund for Wind Power Manufacturing, which the USTR said
appears to provide actionable subsidies to Chinese wind power equipment

10 Article VI of the U.S.-EU Beef MOU defines “high quality beef.”

1 U.S.-EU Beef MOU, Art. 11(1).

12 Ibid., Art. 11(3); 74 Fed. Reg. 40864 (August 13, 2009).

¥ U.S.-EU Beef MOU, Arts. 1(2), 11(4), and IV(2).

1‘5‘ Gilda v. U.S., No. 2009-1492 (Fed. Cir. Oct. 13, 2010).

Ibid.

16 76 Fed. Reg. 30987 (May 27, 2011).

17 China’s Policies Affecting Trade and Investment in Green Technology, 301 petition filed on behalf of
the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
International Union, AFL-CIO CLC, September 9, 2010 (hereinafter “China Green Technologies petition”).

'8 China Green Technologies petition, 7.

9 Ibid., 9.

20 75 Fed. Reg. 64776 (October 20, 2010).
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manufacturers.”* Consultations were held in February 2011, and a few months later China
announced that the Special Fund program would be ended.?

Three new section 301 petitions were filed during 2011. The first petition, which was
filed by an individual, alleged that the acts, policies, and practices of the government of
Germany regarding access to the German bar aptitude examination violate the national
treatment obligations of the Treaty of Friendship, Commerce and Navigation between the
United States and Germany (FCN Treaty); violate the most-favored-nation (MFN)
obligations of the FCN Treaty; and constitute unreasonable and discriminatory treatment
of U.S. citizens.?® The second petition, which was filed by two individuals, alleged that
the government of the Dominican Republic expropriated property without adequate
compensation in violation of the Dominican Republic-Central America-United States
Free Trade Agreement.”* The third petition, which was filed by a private institute, alleged
that the government of Israel misappropriated confidential information during the
negotiation of the U.S.-Israel Free Trade Agreement in 1984 and that the alleged
misappropriation resulted in economic harm to U.S. industry.® In each case, USTR
decided not to initiate a 301 investigation for a number of reasons—either because the
petitioner lacked standing, because too little evidence existed that the alleged actions
burdened or restricted U.S. commerce, or because an investigation would not be effective
in addressing the allegations.

Special 301

The Special 301 law? requires that the USTR annually identify and issue a list of foreign
countries that deny adequate and effective protection of intellectual property rights (IPR),
or deny fair and equitable market access to U.S. persons who rely on IPR protection.”
Under the statute, a country denies adequate and effective IPR protection if the country
does not allow foreign persons “to secure, exercise, and enforce rights related to patents,
process patents, registered trademarks, copyrights and mask works.”?

The statute states that a country denies fair and equitable market access if it denies access
to a market for a product that is protected by a copyright or related right, patent,
trademark, mask work, trade secret, or plant breeder’s right through the use of laws and

2L USTR, “United States Requests WTO Dispute Settlement Consultations on China’s Subsidies for
Wind Power Equipment Manufacturers,” December 22, 2010. See also WTO, DSB, DS419: China—
Measures Concerning Wind Power Equipment, January 6, 2011. For more information, see chapter 3 section
on WTO dispute settlement.

22 YSTR, “China Ends Wind Power Equipment Subsidies Challenged by the United States in WTO
Dispute,” June 7, 2011.

2 76 Fed. Reg. 25401 (May 4, 2011).

24 76 Fed. Reg. 41857 (July 15, 2011).

%5 76 Fed. Reg. 41858 (July 15, 2011).

% The Special 301 law is set forth in section 182 of the Trade Act of 1974, as amended (19 U.S.C.
2242).

27 «persons who rely on IPR protection” means persons involved in “(A) the creation, production or
licensing of works of authorship ... that are copyrighted, or (B) the manufacture of products that are patented
or for which there are process patents.” Section 182(d)(1) of the Trade Act of 1974, as amended (19 U.S.C.
2242(d)(1)).

%8 Section 182(d)(2) of the Trade Act of 1974, as amended (19 U.S.C. 2242(d)(2)). Section 901(a)(2) of
the Semiconductor Chip Protection Act (17 U.S.C. 901(a)(2)) defines “mask work” as a “series of related
images, however fixed or encoded—(A) having or representing the predetermined, three-dimensional pattern
of metallic, insulating, or semiconductor material present or removed from the layers of a semiconductor chip
product; and (B) in which series the relation of the images to one another is that each image has the pattern of
the surface of one form of the semiconductor chip product.”
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practices that violate international agreements or that constitute discriminatory nontariff
trade barriers.?® A country may be found to deny adequate and effective IPR protection
even if it is in compliance with its obligations under the WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement).®

In addition, the Special 301 law directs the USTR to identify and list so-called priority
foreign countries.® Priority foreign countries are countries that have the most onerous or
egregious acts, policies, or practices with the greatest adverse impact (actual or potential)
on the relevant U.S. products. Such countries must be designated as priority foreign
countries unless they are either entering into good-faith negotiations or making
significant progress in bilateral or multilateral negotiations to provide adequate and
effective IPR protection. The identification of a country as a priority foreign country
triggers a section 301 investigation, unless the USTR determines that the investigation
would be detrimental to U.S. economic interests.

Besides identifying priority foreign countries as required by statute, the USTR has
adopted a practice of naming countries to a “watch list” or a “priority watch list” if the
countries” IPR laws and practices fail to provide adequate and effective IPR protection,
but the deficiencies do not warrant identification of the countries as priority foreign
countries. The priority watch list is for countries with significant IPR problems that
warrant close monitoring and bilateral consultation. If a country on the priority watch list
makes progress, it may be moved to the watch list or removed from any listing. On the
other hand, a country that fails to make progress may be moved up from the watch list to
the priority watch list, or from the priority watch list to the list of priority foreign
countries.

In its Special 301 review for 2011, the USTR examined the adequacy and effectiveness
of IPR protection in 77 countries.®? In conducting the review, the USTR focused on a
wide range of issues and policy objectives relating to IPR protection and enforcement in
these countries, including copyright piracy over the Internet and digital piracy; trademark
counterfeiting and copyright piracy of goods, encompassing counterfeit medicines and
healthcare products; transshipment of pirated and counterfeit goods; strengthened
criminal and border enforcement; IPR training, resources, and prosecutions; criminal
prosecutions and deterrent sentencing; ensuring that foreign government ministries only
use legally authorized and properly licensed business software; adequate implementation
of the so-called Internet Treaties under the World Intellectual Property Organization
(WIPO); and proper implementation of the TRIPS Agreement by developed and
developing countries.

In the 2011 Special 301 review, no countries were identified as priority foreign countries.
The 2011 Special 301 report, however, cited 12 countries as being on the priority watch
list: Algeria, Argentina, Canada, Chile, China, India, Indonesia, Israel, Pakistan, Russia,
Thailand, and Venezuela. The report highlighted the need for greater IPR protection and
enforcement in China and for full and effective implementation of China’s WTO
obligations, as well as U.S. concerns about “indigenous innovation” policies and related

2 Section 182(d)(3) of the Trade Act of 1974, as amended (19 U.S.C. 2242(d)(3)).

% section 182(d)(4) of the Trade Act of 1974, as amended (19 U.S.C. 2242(d)(4)).

®! Section 182(a)(2) of the Trade Act of 1974, as amended (19 U.S.C. 2242(a)(2)).

2 USTR, “USTR Releases Annual Special 301 Report,” May 2, 2011; USTR, 2011 Special 301 Report,
May 2, 2011.
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industrial policies in China that may disadvantage U.S. rightsholders.® Although Russia
remained on the priority watch list, the Special 301 report noted that Russia has taken
significant steps to improve IPR protection by enacting four pieces of IPR legislation,
which fulfill the commitments made in the 2006 Bilateral Agreement on Protection and
Enforcement of Intellectual Property Rights. Twenty-nine countries remained on the
watch list.

Since 2006, USTR has identified so-called notorious markets in the annual Special 301
Report. In 2010, USTR decided to issue the Notorious Markets List separately.®* In
February 2011, USTR published the first separate Notorious Markets List, which
includes examples of both Internet and physical marketplaces that deal in infringing
goods and help sustain global piracy and counterfeiting.*> Such markets have been the
subject of enforcement actions or may merit further investigations for possible
intellectual property infringement. In September 2011, USTR solicited public comments
for the 2011 Special 301 Out-of-Cycle Review of Notorious Markets,* and in December
2011, USTR issued the second separate Notorious Markets List. 3" The Notorious
Markets List is not intended by USTR to be an exhaustive listing of all notorious markets
around the world, but to highlight some of the most prominent examples of markets
where pirated and counterfeit goods are reportedly available. USTR identified more than
30 markets that deal in goods and services that infringe intellectual property rights and
can cause economic harm to U.S. and other intellectual property rights holders. USTR
noted that a significant number of the identified markets are reportedly located in China
and Eastern Europe.®

Antidumping and Countervailing Duty Investigations and Reviews

Antidumping Duty Investigations

The U.S. antidumping law is contained in title VII of the Tariff Act of 1930, as
amended.* This law offers relief to U.S. industries that are affected by dumping, which is
the sale of imported goods at less than their “fair value” (see below). The U.S.
government provides relief by imposing a special additional duty on an underpriced
import in order to offset its “dumping margin”—the amount by which its sale price is less
than its fair value. Antidumping duties are imposed when (1) the USDOC, the
administering authority, has determined that imports are being, or are likely to be, sold at
less than fair value (LTFV) in the United States, and (2) the Commission has determined
that a U.S. industry is materially injured or threatened with material injury, or that the

¥ China’s industrial policies are described in chapter 5 of this report. Also, the USITC conducted two
investigations on IPR in China in response to a request by the U.S. Senate Committee on Finance: USITC,
China: Intellectual Property Infringement, November 2010; USITC, China: Effects of Intellectual Property
Infringement, May 2011.

3 75 Fed. Reg. 60854 (October 1, 2010). The USTR decision was made in coordination with the office
of the Intellectual Property Enforcement Coordinator and in accordance with the 2010 Joint Strategic Plan on
Intellectual Property Enforcement (June 2010), page 9, available at
http://www.whitehouse.gov/sites/default/files/omb/assets/intellectualproperty/intellectualproperty_strategic_p
lan.pdf .

% USTR, “USTR Announces Results of Special 301 Review of Notorious Markets,” February 28, 2011,
USTR, “Out-of-Cycle Review of Notorious Markets,” February 28, 2011.

% 76 Fed. Reg. 58854 (September 22, 2011).

3T USTR, “USTR Announces Results of Special 301 Review of Notorious Markets,” December 20,
2011; USTR, “Out-of-Cycle Review of Notorious Markets,” December 20, 2011.

% USTR, “Out-of-Cycle Review of Notorious Markets,” December 20, 2011.

¥ 19U.5.C. 1673 et seq.
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establishment of an industry in the United States is materially retarded by reason of such
imports. (Such a conclusion is called an “affirmative determination.””) Most investigations
are conducted on the basis of a petition filed with the USDOC and the Commission by or
on behalf of a U.S. industry. The USDOC and the Commission each conduct preliminary
and final antidumping duty investigations in making their separate determinations.

In general, imports are considered to be sold at LTFV when the U.S. price (i.e., the
purchase price or the exporter’s sales price, as adjusted) is less than the foreign-market
value, which is usually the home-market price; or in certain cases, the price in a third
country; or a constructed value, calculated as set out by statute.** The antidumping duty is
calculated to equal the difference between the U.S. price and the foreign-market value.*
The duty specified in an antidumping duty order reflects the weighted average dumping
margins found by the USDOC both for specific exporters it has examined and for all
other exporters.*® This rate of duty will be applied to subsequent imports from the
specified producers/exporters in the subject country, but it may be adjusted if the USDOC
receives a request for an annual review.*?

The Commission instituted 21 new preliminary antidumping investigations and
completed 4 final investigations in 2011.* Antidumping duties were imposed in 2011 as
a result of affirmative Commission determinations in all four of those completed
investigations on four products from two countries—China and Taiwan (table 2.1).

Details on all antidumping investigations active at the Commission during 2011 are
presented in appendix table A.5. A list of all antidumping duty orders, including
suspension agreements,* in effect as of the end of the year is presented in appendix table
A.6.

Countervailing Duty Investigations

The U.S. countervailing duty law is also set forth in title VII of the Tariff Act of 1930, as
amended. It provides for the levying of special additional duties to offset foreign
subsidies on products imported into the United States.“® In general, procedures for such
investigations are similar to those under the antidumping law. Petitions are filed with the
USDOC (the administering authority) and with the Commission. Before a countervailing
duty order can be issued, the USDOC must confirm that a countervailable subsidy exists

4019 U.S.C. 1677b; 19 C.F.R. part 353, subpart D.

4119 U.S.C. 1677(35)(A).

4219 U.S.C. 1677(35)(B); 19 U.S.C. 1673d(c).

4319 U.S.C. 1675(a).

4 Data reported here and in the following two sections (“Countervailing Duty Investigations” and
“Reviews of Outstanding Antidumping and Countervailing Duty Orders/Suspension Agreements”) reflect the
total number of investigations. In other Commission reports these data are grouped by product because the
same investigative team and all of the parties participate in a single grouped proceeding, and the Commission
generally produces one report and issues one opinion containing its separate determinations for each
investigation.

4 An antidumping investigation may be suspended if exporters accounting for substantially all of the
imports of the merchandise under investigation agree either to eliminate the dumping or to cease exports of
the merchandise to the United States within six months. In extraordinary circumstances, an investigation may
be suspended if exporters agree to revise prices to completely eliminate the injurious effect of exports of the
merchandise in question to the United States. A suspended investigation is reinstituted if LTFV sales recur.
See 19 U.S.C. 1673c.

6 A subsidy is defined as a bounty or grant bestowed directly or indirectly by any country, dependency,
colony, province, or other political subdivision on the manufacture, production, or export of products. See 19
U.S.C. 1677(5) and 1677-1(a).
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TABLE 2.1 Antidumping duty orders that became effective during 2011%

Country Product Range of duty (percent)
China Aluminum extrusions 32.79-33.28

China Drill pipe and drill collars 69.32-429.95

China Multilayered wood flooring 3.30-58.84

Taiwan Polyvinyl alcohol 3.08

Source: Compiled by USITC from Federal Register notices.

4Antidumping duty orders become effective subsequent to a final determination.

and the Commission must make an affirmative determination that a U.S. industry is
suffering from material injury, threat of material injury, or material retardation because of
the subsidized imports.

The Commission instituted 12 new preliminary countervailing duty investigations and
completed 3 final investigations during 2011. Countervailing duties were imposed in
2011 as a result of affirmative Commission determinations in all three of the completed
investigations on three products from one country—China (table 2.2).

Details on all countervailing duty investigations active at the Commission during 2011
are presented in appendix table A.7, and a list of all countervailing duty orders (including
suspension agreements)*’ in effect at the end of the year is presented in appendix table
A8.

Reviews of Outstanding Antidumping and Countervailing Duty
Orders/Suspension Agreements

Section 751(a) of the Tariff Act of 1930 requires the USDOC, if requested, to conduct
annual reviews of outstanding antidumping duty and countervailing duty orders to
ascertain the amount of any net subsidy or dumping margin and to determine whether
suspension agreements are being complied with.*® Section 751(b) also authorizes the
USDOC and the Commission, as appropriate, to review certain outstanding
determinations and agreements after receiving information or a petition that shows
changed circumstances. ® In these instances, the party that is asking to have an
antidumping duty order, countervailing duty order, or suspension agreement revoked or
modified has the burden of persuading the USDOC and the Commission that
circumstances have changed enough to warrant review and revocation. On the basis of
either the USDOC’s or Commission’s review, the USDOC may revoke an antidumping
duty or countervailing duty order in whole or in part, or may either terminate or resume a
suspended investigation. No changed-circumstances investigations were active at the
Commission during 2011.

4" A countervailing duty investigation may be suspended if the government of the subsidizing country
or exporters accounting for substantially all of the imports of the merchandise under investigation agree to
eliminate the subsidy, to completely offset the net subsidy, or to cease exports of the merchandise to the
United States within six months. In extraordinary circumstances, an investigation may be suspended if the
government of the subsidizing country or exporters agrees to completely eliminate the injurious effect of
exports of the merchandise in question to the United States. A suspended investigation is reinstituted if
subsidization recurs. See 19 U.S.C. 1671c.

4819 U.S.C. 1675(a).

4919 U.S.C. 1675(b).
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TABLE 2.2 Countervailing duty orders that became effective during 2011%

Country Product Range of duty (percent)
China Aluminum extrusions 1.50-26.73

China Drill pipe and drill collars 18.18

China Multilayered wood flooring 9.94-374.15

Source: Compiled by USITC from Federal Register notices.

4Countervailing duty orders become effective subsequent to a final determination.

Section 751(c) of the Tariff Act of 1930 requires both the USDOC and the Commission
to conduct sunset reviews of outstanding orders and suspension agreements five years
after their publication to determine whether revocation of an order or termination of a
suspension agreement would be likely to lead to continuation or recurrence of dumping
or a countervailable subsidy and material injury.” During 2011, the USDOC and the
Commission instituted 61 sunset reviews of existing antidumping duty and countervailing
duty orders and suspension agreements,” and the Commission completed 65 reviews. As
a result, 53 antidumping duty and countervailing duty orders were continued for five
more years. Appendix table A.9 shows completed reviews of antidumping duty and
countervailing duty orders and suspension agreements in 2011.%

Section 337 Investigations

Section 337 of the Tariff Act of 1930, as amended,> authorizes the Commission to
investigate certain practices involving the importation of “infringing articles”—i.e.,
goods (1) that infringe a valid and enforceable U.S. patent, registered trademark,
registered copyright, registered mask work, or registered vessel hull design; and (2) for
which a domestic industry exists or is in the process of being established. Section 337
makes it unlawful for any person to import such goods into the United States, to sell them
for importation, or to sell them within the United States after they are imported. The
Commission may launch an investigation into such practices on the basis of a complaint
or on its own initiative.>

If the Commission determines that a violation exists, it can issue an exclusion order
directing U.S. Customs and Border Protection (USCBP) to exclude the subject imports
from entry into the United States, and a cease and desist order directing the violating

19 U.S.C. 1675(c).

*! During 2011, a total of seven antidumping reviews were subsequently terminated and the outstanding
orders/findings revoked because a domestic industry did not request that they be continued. Also, five
antidumping duty orders/findings were revoked, which addressed ball bearings from France, Germany, Italy,
Japan, and the United Kingdom.

%2 For detailed information on reviews instituted, as well as Commission action in all reviews, see the
Commission’s Web site section “Five-Year (Sunset) Reviews,” at http://info.usitc.gov/oinv/sunset.NSF.

%19 U.S.C. 1337.

5 Also unlawful under section 337 are other unfair methods of competition and unfair acts in the
importation of articles into the United States, or in the sale of imported articles, the threat or effect of which
is to destroy or substantially injure a domestic industry, to prevent the establishment of an industry, or to
restrain or monopolize trade and commerce in the United States. Examples of such other unfair acts are
misappropriation of trade secrets, common-law trademark infringement, trade dress infringement, false
advertising, and false designation of origin. Unfair practices that involve the importation of dumped or
subsidized merchandise must be pursued under antidumping or countervailing duty provisions, not under
section 337.

2-9



parties to stop engaging in the unlawful practices. The orders enter into force unless
disapproved for policy reasons by the USTR®® within 60 days of issuance.®

During 2011, there were 128 active section 337 investigations and ancillary proceedings,
72 of which were instituted in 2011. Of these 72 new proceedings, 64 were new section
337 investigations and 8 were new ancillary proceedings relating to previously concluded
investigations. In all but 5 of the 72 new section 337 institutions in 2011, patent
infringement was the only type of unfair act alleged. Of the remaining five investigations,
one investigation involved only allegations of trademark infringement, another involved
allegations of both trademark and patent infringement, and a third investigation involved
allegations of trademark, patent, and copyright infringement. The fourth investigation
involved allegations of misappropriation of trade secrets as well as patent infringement,
while the fifth involved allegations of misappropriation of trade secrets, copyright
infringement, and breach of contract.

The Commission completed a total of 58 investigations and ancillary proceedings under
section 337 in 2011, including 4 remand proceedings, 2 modification proceedings, 1
bond-related proceeding, and 1 enforcement proceeding. In addition, 13 exclusion orders,
including 7 general exclusion orders, and 28 cease and desist orders were issued during
2011. The Commission terminated 31 investigations without determining whether there
had been a violation. Twenty-six of these investigations were terminated on the basis of
settlement agreements and/or consent orders.

The section 337 investigations active in 2011 involved a broad spectrum of products. Just
over one-half of the investigations involved telecommunications and computer
equipment, such as cellular telephones and modems; integrated circuits, such as memory
chips; and display devices, such as digital televisions. Approximately 10 percent of the
investigations active during the year involved other small electronic products, including
game systems and global positioning system (GPS) devices. Other investigations
involved diverse consumer items, such as ink cartridges and handbags, as well as a
variety of chemical and medical technologies.

At the close of 2011, 70 section 337 investigations and related proceedings were pending
at the Commission. Commission activities involving section 337 actions in 2011 are
presented in appendix table A.10. As of December 31, 2011, exclusion orders based on
violations of section 337 were in effect for 81 investigations. Appendix table A.11 lists
the investigations in which these exclusion orders were issued.

%519 U.S.C. 1337(j). Although the statute reserves the review for the President, since 2005 this function
has been officially delegated to USTR. 70 Fed. Reg. 43251 (July 26, 2005).

% Section 337 investigations at the Commission are conducted before an administrative law judge in
accordance with the Administrative Procedure Act, 5 U.S.C. 551 et seq. The administrative law judge
conducts an evidentiary hearing and makes an initial determination, which is transmitted to the Commission.
The Commission may adopt the determination by deciding not to review it, or it may choose to review it. In
either case, if the Commission finds a violation, it must determine the appropriate remedy, the amount of any
bond to be collected while its determination is under review by USTR, and whether public interest
considerations preclude issuing a remedy.
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Trade Adjustment Assistance

The United States provides trade adjustment assistance (TAA) to aid U.S. workers,
farmers, firms, and communities adversely affected by import competition or by U.S.
production moving to foreign countries. Key developments in the TAA programs in 2011
were the lapse on February 12, 2011, of certain expansions made to TAA in 2009, and
the restoration of these expansions on October 21, 2011.°" The main components of TAA
in 2011 were TAA for Workers, TAA for Farmers, TAA for Firms, and TAA for
Communities. These programs are summarized separately below.®

Assistance for Workers

The TAA for Workers program is administered by the U.S. Department of Labor
(USDOL) through the Employment and Training Administration (ETA). Geared for
workers who have lost their jobs as a result of foreign trade, the TAA for Workers
program offers a variety of benefits and services for eligible workers to obtain the skills,
resources, and support they need to become reemployed.*® The most current information
on provisions of the TAA for Workers program, the status of program funding, and
program-related legislation, as well as detailed information on program benefits, services,
and eligibility  requirements, is available at the ETA Web site,
http://www.doleta.gov/tradeact/.

ETA reported that groups of workers submitted 1,671 petitions® for TAA in fiscal year
(FY) 2011, a decline from the 2,222 petitions filed in FY 2010.°* ETA certified 1,116

" TAA was formally established by the Trade Expansion Act of 1962 (Pub. L. 87-794) but was little
used until the Trade Act of 1974 (Pub. L. 93-618) expanded program benefits and eligibility. The TAA
programs were amended by the Trade Adjustment Assistance Reform Act (TAA Reform Act), which was
part of the Trade Act of 2002 (Pub. L. 107-210). The TAA Reform Act reauthorized and expanded TAA,; it
also consolidated the TAA and the North American Free Trade Agreement (NAFTA) TAA programs. The
Trade and Globalization Adjustment Assistance Act (TGAAA) of 2009 (Pub. L. 111-5) reauthorized and
changed certain provisions of the TAA programs (notably through increases in eligibility, funding,
administrative flexibility, and benefits) and created the TAA for Communities program. The TGAAA lapsed
on February 12, 2011, and the TAA programs reverted from the expanded programs to the programs in effect
before the TGAAA. However, the Trade Adjustment Assistance Extension Act (TAAEA) of 2011 (Pub. L.
112-40) restored and retroactively extended the expired provisions of the TGAAA generally through
December 31, 2013, and made other changes to the TAA programs when it was signed into law on October
21, 2011. USDOL, “Important Legislative Changes to the TAA Program,” http://www.doleta.gov/tradeact/
(accessed December 27, 2011); USDOC, EDA, Annual Report to Congress, Fiscal Year 2011, December 15,
2011; USTR, 2011 Trade Policy Agenda and 2010 Annual Report, March 2011, 178.

%8 TAA programs are funded on a fiscal year (FY) basis. Therefore, information on the TAA programs
in this report is presented for FY 2011 (October 1, 2010, through September 30, 2011), unless otherwise
indicated.

% The eligibility requirements for TAA and the benefits and services available are determined by the
specific laws in effect at the time the workers file a petition for TAA benefits. USDOL, ETA, “TAA Benefits
and Services Levels by TAA-W Number,” n.d. (accessed January 4, 2012); USDOL, ETA, “Trade
Adjustment Assistance for Workers,” n.d. (accessed January 4, 2012); USDOL, ETA, “What Is Trade
Adjustment Assistance?” December 22, 2011. In FY2011, the United States allocated $234 million to TAA
benefit programs, and a further $426 million to TAA training programs. OMB, “Department of Labor—
Employment and Training Administration—Federal Funds,” Fiscal Year 2013—Budget of the U.S.
Government—Appendix, 817.

8 For a worker to be eligible to apply for TAA, the worker must be part of a group of workers that files
a petition with USDOL as workers adversely affected by foreign trade. In response to the filing, USDOL
institutes an investigation to determine whether the workers meet the group eligibility requirements. If the
worker group meets the eligibility criteria, a group certification of eligibility is issued. After a group
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petitions as eligible for TAA during FY 2011,% and estimated that 98,515 workers were
covered by certifications for TAA in FY 2011. Production shifting to a foreign country
was cited as the leading basis for certification for TAA in FY 2011, accounting for 652
certified petitions (58.4 percent of total certifications) covering 56,268 workers (57.1
percent of total workers covered). The next leading cause was competition from
imports—373 certified petitions (33.4 percent) covering 33,152 workers (33.7 percent). A
total of 247 petitions for TAA, covering 19,050 workers, were denied during FY 2011.%

Assistance for Farmers

The TAA for Farmers program is administered by the U.S. Department of Agriculture
(USDA) through the Foreign Agricultural Service (FAS). Under the program, USDA
provides technical training and cash benefits to eligible U.S. producers of raw agricultural
commodities and eligible fishermen whose crops or catch have been adversely affected
by imports.®* The most current information on provisions of the TAA for Farmers
program, the status of program funding, and program-related legislation, along with
detailed information on program eligibility requirements, is available at the FAS Web
site, http://www.fas.usda.qgov/itp/taa/.

Once petitions are approved for TAA, producers and fishermen have specific deadlines
for completing online training and technical assistance, and for developing short- and
long-term business plans. In return, eligible producers or fishermen receive cash benefits
for generally up to 36 months, subject to certain limitations.®® The commodities approved
for TAA for Farmers® during FY 2011 were asparagus (petition covering production in

certification is issued, each worker in the group must then individually apply for TAA benefits and services.
USDOL, ETA, “Trade Adjustment Assistance Petition Process,” February 14, 2011.

®! Data are available from USDOL, ETA, “National Petition Data.”

82 petitions are accepted on a rolling basis throughout the year. The number of petitions certified for
TAA in any fiscal year may not equal the total number of petitions filed in that year because of the processing
time for petitions (which may span more than one fiscal year), and the fact that petitions may be withdrawn
and investigations terminated. USDOL, ETA, Trade Adjustment Assistance for Workers: Report, December
2010, 9.

% Data are available from USDOL, ETA, “National Petition Data.”

GHBDAFA&”ﬁMeAﬁwmmmA$MWmﬂwmemﬂwmmﬁMwl&ZMQ

% The TAA for Farmers program was given appropriations of $90 million for each of the 2009 and
2010 fiscal years, and $22.5 million for the period October through December 2011. Extension of the
provisions under the TAAEA of 2011 provided appropriations of $90 million for each of the 2012 and 2013
fiscal years, and $22.5 million for the period October through December 2013. Eligible producers or
fishermen who develop an approved business plan, with guidance from educators working under approved
extension programs, are entitled to receive a cash payment of up to $4,000 to carry out the initial business
plan or develop a long-term business plan. Producers who subsequently develop approved longer-term
business plans are entitled to receive an additional cash payment of up to $8,000 to implement their long-term
plans. A producer may not receive more than $12,000 during the 36-month period following certification of
the group petition. Travel and subsistence expenses related to attending training sessions may also be
reimbursable. USDA, FAS, “Trade Adjustment Assistance for Farmers,” May 13, 2010; USDA, FAS,
“Notice to Program Participants,” March 14, 2011; USDA, FAS, “Trade Adjustment Assistance for Farmers
Program,” May 13, 2010.

% A group of producers (three or more) or a commodity organization may request, on behalf of
producers in their state or group of states, that a commodity be certified as eligible for TAA by submitting a
petition to FAS. To be eligible, a commodity must be listed in its raw or natural state in chapters 1, 3, 4, 5, 6,
7,8, 10, 12, 14, 23, 24, 41, 51, or 52 of the Harmonized Tariff Schedule of the United States. After it accepts
a petition, FAS conducts an investigation to determine if the commodity can be certified (approved for
benefits) and the marketing year to which the certification applies. USDA, FAS, “Trade Adjustment
Assistance (TAA) for Farmers Program,” March 2010, 1.
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California, Michigan, and Washington approved in June 2010), % catfish (petition
covering production nationwide approved in June 2010),°® shrimp (petitions covering
production in Alaska, the Gulf of Mexico, and south Atlantic regions approved in June
and September 2010),% lobsters (petition covering production in the Northeast approved
in September 2010),” and wild blueberries (petition covering production in Maine
approved in September 2010)."

Assistance for Firms

The TAA for Firms program is administered by USDOC through the Economic
Development Administration (EDA). The program gives technical and financial
assistance to U.S. manufacturers and service sector firms adversely affected by imports.
The TAA for Firms program helps eligible firms develop a business recovery plan
(“adjustment proposal”) and provides matching funds to help them expand markets,
strengthen their operations, or otherwise increase their global competitiveness.’® The
most current information on provisions of the TAA for Firms program, the status of
program funding, and program-related legislation, as well as detailed information on
program eligibility requirements, is available at the EDA Web site,
http://www.taacenters.org/.

EDA reported that it received 127 petitions” for TAA in FY 2011, compared to 305 in
FY 2010. EDA certified 149 petitions and denied 1 in FY 2011; by comparison, 330
petitions were certified and none denied in FY 2010.” Most (95 percent) of the petitions

87 Commodity petition was approved June 25, 2010; orientation sessions were scheduled between
September 23 and December 22, 2010; all technical assistance is scheduled to be completed by June 24, 2013.
USDA, FAS, “TAA for Farmers: Asparagus,” http://www.taaforfarmers.org/commodity/default.aspx?1d=16
(accessed April 5, 2012).

88 Commodity petition was approved June 25, 2010; orientation sessions were scheduled between
September 23 and December 22, 2010; all technical assistance is scheduled to be completed by June 24, 2013.
USDA, FAS, “TAA for Farmers: Catfish,” http://www.taaforfarmers.org/commodity/default.aspx?1d=17
(accessed April 5, 2012).

8 commodity petition (application before September 24, 2010) was approved June 25, 2010;
orientation sessions were scheduled between September 23 and December 22, 2010; all technical assistance
is scheduled to be completed by June 24, 2013. Commodity petition (application after September 24, 2010)
was approved September 24, 2010; orientation sessions were scheduled between September 23, 2010 and
March 23, 2011; all technical assistance is scheduled to be completed by September 23, 2013. USDA, FAS,
“TAA for Farmers: Shrimp,” http://www.taaforfarmers.org/commodity/default.aspx?1d=18 and
http://www.taaforfarmers.org/commodity/default.aspx?1d=19 (accessed April 5, 2012).

" Commodity petition was approved September 24, 2010; orientation sessions were scheduled between
December 23, 2010 and March 23, 2011; all technical assistance is scheduled to be completed by September
23, 2013. USDA, FAS, “TAA for Farmers: Lobsters,”
http://www.taaforfarmers.org/commodity/default.aspx?1d=20 (accessed April 5, 2012).

™ Commodity petition was approved September 30, 2010; orientation sessions were scheduled between
December 29, 2010 and March 29, 2011; all technical assistance is scheduled to be completed by September
29, 2013. USDA, FAS, “TAA for Farmers: Wild Blueberries (Maine),”
http://www.taaforfarmers.org/commodity/default.aspx?1d=21 (accessed April 5, 2012).

2UsDOC, EDA, Annual Report to Congress Fiscal Year 2011, December 2011, 2.

3 To become eligible for benefits, firms must submit a petition to USDOC through 1 of 11 national
Trade Adjustment Assistance Centers (TAACs). TAACs are typically sponsored by universities or nonprofit
organizations, and are the primary point of contact for firms during the certification and adjustment processes.
Once a petition has been approved, TAACs work with the firms’ management to identify the firm’s strengths
and weaknesses and develop an adjustment proposal to stimulate recovery and growth. Firms generally have
up to five years to implement an approved adjustment proposal. USDOC, EDA, Annual Report to Congress
on the Trade Adjustment Assistance for Firms Program Fiscal Year 2011 Annual Report, December 2011, 2—
4,

™ The number of petitions certified for TAA in any fiscal year may not total the number of petitions
accepted in that year because petitions may be withdrawn or because the time needed to process them may
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certified for TAA in FY 2011 were for firms in the manufacturing sector; 3 percent were
in the agriculture, forestry, and fishing sector; and 2 percent were in the service sector.
Firms located in Pennsylvania received the most certifications (20 certifications, or 13.4
percent of total certifications), followed by firms in Illinois (15, or 10.1 percent) and
Washington (13, or 8.7 percent). EDA approved 183 adjustment proposals in FY 2011
with a total government funding share valued at $21.6 million, down from 265
adjustment proposals approved in FY 2010 with a government funding share valued at
$16.4 million.”

Assistance for Communities

The TAA Community College and Career Training (CCCT) Grant Program is
administered by USDOL through the ETA in partnership with the U.S. Department of
Education.” The purpose of the grants is to help eligible U.S. institutions of higher
education expand their capacity to provide quality education and training services to
TAA for Workers program participants as well as other individuals to improve their
knowledge and skills and enable them to obtain high-quality employment. The program
was designed to ensure that every state, through its eligible institutions of higher
education, receive at least $2.5 million in grant awards under the program.’” On
September 26, 2011, ETA announced that it had awarded nearly $500 million in its first
round of grants to U.S. community colleges under the CCCT program.’® Additional
information on the CCCT program, including the most current information on provisions
of the CCCT program, the status of program funding, and program-related legislation, as
well as detailed information on program eligibility requirements, is available at the ETA
Web site, http://www.doleta.gov/taaccct/.

Tariff Preference Programs

Generalized System of Preferences

The U.S. GSP program authorizes the President to grant duty-free access to the U.S.
market for certain products that are imported from designated developing countries and
territories.” Certain additional products are allowed duty-free treatment when imported

span more than one fiscal year. USDOC, EDA, Annual Report to Congress Fiscal Year 2011 Annual Report,
December 2011, 76

™ Firms have two years from the date of certification to submit an adjustment proposal to EDA.
Consequently, adjustment proposals approved in FY 2011 may represent firms that were certified for TAA
between FY 2009 and FY 2011. USDOC, EDA, Annual Report to Congress on the Trade Adjustment
Assistance for Firms Program Fiscal Year 2011 Annual Report, December 2011, exhibits 13 and 16.

® The TGAAA of 2009 established TAA for Communities to assist U.S. communities that have
experienced or were threatened by job losses resulting from international trade. This program had three
components—the TAA for Communities Program, the Community College and Career Training Grant
Program, and the Industry or Sector Partnership Grant Program. The TAAEA of 2011 eliminated both the
TAA for Communities Program and the Industry or Sector Partnership Grant Program, leaving only the
CCCT Program in operation as of October 1, 2011

" The Health Care and Education Reconciliation Act (Pub. L. 111-152) signed by President Obama on
March 30, 2010, included $2 billion over four years to fund the CCCT program. USDOL, ETA, “TAACCCT:
Program Summary,” February 29, 2012.

"8 In February 2012, ETA announced the availability of up to $500 million in its second round of
competition for CCCT grant funds. USDOL, ETA, “Obama Administration Awards Nearly $500 Million,”
September 26, 2011; USDOL, ETA, “TAACCCT: Program Summary,” February 29, 2012.

™ The program is authorized by title \VV of the Trade Act of 1974, as amended, 19 U.S.C. 2461 et seq.
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only from countries designated as least-developed beneficiary developing countries
(LDBDCs). The President’s authority to provide duty-free treatment under the GSP
program expired on December 31, 2010,% and was only renewed retroactively on
October 21, 2011, to be effective through July 31, 2013.%! Because of the program’s
lapse, USTR did not conduct an annual review of the GSP in 2011.

The GSP program aims to accelerate economic growth in developing countries by
offering unilateral tariff preferences. An underlying principle of the GSP program is that
the creation of trade opportunities for developing countries encourages broad-based
economic development and sustains momentum for economic reform and liberalization.
The GSP program also allows U.S. companies to have access to intermediate products
from beneficiary countries on generally the same terms that are available to competitors
in other developed countries that grant similar trade preferences. %

Countries are designated as “beneficiary developing countries” under the GSP program
by the President, although they can lose this designation based on petitions alleging
improper country practices, including inadequate protection of IPR or internationally
recognized worker rights.® The President also designates the articles that are eligible for
duty-free treatment, but may not designate articles that he determines to be “import-
sensitive” in the context of the GSP. Certain articles (for example, footwear, textiles, and
apparel) are designated by statute as “import-sensitive” and thus not eligible for duty-free
treatment under the GSP program. The statute also provides for graduation of countries
from the program when they become “high income” and for removal from eligibility of
articles, or articles from certain countries, under certain conditions. The extension of the
GSP program in 2006 provided that a competitive need limitation (CNL) waiver® in
effect with respect to a product for five or more years should be revoked if U.S. imports
from a specific supplier meet certain “super-competitive” value thresholds.®® During
2011, this provision did not apply to countries whose 2010 trade had exceeded the
“super-competitive” thresholds, nor did any regular CNLs result in exclusion from the
program. Importers and exporters did not have access to the duty benefits of the GSP
program during most of 2011, although renewal was retroactive and importers were
allowed to request refunds of duties paid for shipments that claimed GSP status at the
time of importation.

Due to the program’s lapse, there were very few developments in the GSP program in
2011:

%0pub. L. 111-124.

8 pyb. L. 112-40. Importers have 180 days to claim retroactive refunds. USCBP, Memorandum on the
Renewal of the GSP, October 24, 2011,
http://www.cbp.gov/linkhandler/cgov/trade/trade programs/international agreements/special_trade program
s/gsp_gen_system/mem_gsp.ctt/mem_gsp.pdf.

8 USTR, 2012 Trade Policy Agenda, March 2012, 188.

8 The list of current GSP beneficiaries can be found on the USTR’s Web site at
http://www.ustr.gov/webfm_send/2469.

8 Competitive need limitations are quantitative ceilings on GSP benefits for each product and
beneficiary developing country. The GSP statute provides that a beneficiary developing country is to lose its
GSP eligibility with respect to a product if the CNLs are exceeded and if no waiver is granted. There are two
different measures for CNLs: when U.S. imports of a particular product from a beneficiary developing
country during any calendar year (1) account for 50 percent or more of the value of total U.S. imports of that
product; or (2) exceed a certain dollar value ($150 million in 2011). USTR, U.S. Generalized System of
Preferences (GSP) Guidebook, May 2011, 11.

819 U.S.C. 2463(d)(4)(B)(ii).
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e Sleeping bags in Harmonized Tariff Schedule of the United States (HTS)
9404.30.80 were removed from the GSP effective January 1, 2012. (This
product was twice the subject of petitions for removal before the lapse in effect
of the GSP program.)®

e OnJanuary 1, 2011, Croatia and Equatorial Guinea were removed from the list
of GSP beneficiaries based on their high incomes. However, this change had
already been announced in 2009 because advance notice of more than one year
is provided before removal for high income.®’

e A country practice (worker rights) petition was accepted for Georgia.®®

e A review was initiated to consider adding the new country of South Sudan to
the GSP program.®

Prior country practice petitions will continue to be reviewed during 2012, and numerous
product petitions for additions to GSP and CNL waivers have been received for 2012.

Duty-free imports entered under the GSP program totaled $18.5 billion in 2011,
accounting for 5.1 percent of total U.S. imports from GSP beneficiary countries and 0.85
percent of total imports (table 2.3).% India was the leading GSP beneficiary in 2011,
followed by Thailand, Brazil, and Indonesia (appendix table A.12). In 2011, just 3
percent of all duty-free entries under the GSP were petroleum-related products, compared
with almost one-fourth in 2010 and nearly a third in 2009. Angola, a leading GSP
beneficiary in 2010 and a major exporter of crude petroleum, entered most of its crude
petroleum exports under AGOA rather than under the GSP in 2011, likely due to the long
lapse in the GSP program. This development, as well as the graduation of Equatorial
Guinea, another major exporter of crude petroleum, from the program resulted in the
lowlevel of petroleum-related imports. Appendix table A.13 shows the overall sectoral
distribution of GSP benefits, and appendix table A.14 shows the top 20 products
imported under the GSP in 2011.

African Growth and Opportunity Act

AGOA was enacted in 2000 to provide unilateral preferential trade benefits to eligible
sub-Saharan African (SSA) countries pursuing political and economic reform.”* AGOA
provides duty-free access to the U.S. market for all GSP-eligible products and more than
1,800 additional qualifying tariff line-item products from designated SSA countries, and
exempts these beneficiaries from GSP CNLs.*” AGOA also provides duty-free treatment
for certain apparel articles made in qualifying SSA countries. AGOA is scheduled to be
in effect until September 30, 2015.% In 2011, articles entering the United States free of

8 proclamation No. 8770 of December 29, 2011, 77 Fed. Reg. 402 (January 4, 2012).

8 Proclamation No. 8467 of December 23, 2009, 74 Fed. Reg. 69221 (December 30, 2009).

8 USTR, “GSP Federal Register Notices,” 76 Fed. Reg. 67530 (November 1, 2011).

8 USTR, “GSP Federal Register Notices,” 76 Fed. Reg. 69318 (November 8, 2011).

% |mports entering the United States free of duty under preference programs are given duty-free
preference only upon an importer’s claim for each shipment, supported with documentation.

° In addition to providing preferential access to the U.S. market for eligible SSA products, AGOA also
includes a number of trade-facilitating provisions. For further information, see USTR, 2008 Comprehensive
Report, May 2008, 21. USTR’s 2008 report was the last of eight annual reports required under AGOA.

92 Should GSP lapse, as it did in 2011 until it was renewed retroactively on October 21, 2011, AGOA
preferences remain in effect.

%19 U.S.C. 3701 note. AGOA provisions that provide preferential treatment for certain textiles and
apparel also expire on September 30, 2015. 19 U.S.C. 3721(f).
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TABLE 2.3 U.S. imports for consumption from GSP beneficiaries, 2009-11

Item 2009 2010 2011
Total imports from GSP beneficiaries (millions of $) 241,496 303,178 365,902
Total under GSP (millions of $) 20,259 22,554 18,539
Imports from non-LDBDCs (millions of $)* 13,744 17,098 18,036
Imports from LDBDCs (millions of $)° 6,515 5,455 503
Total under GSP (percent of total) 8.4 7.4 5.1

Source: Compiled from official statistics of the USDOC.

“Non-LDBDC (least-developed beneficiary developing countries)-eligible products are those for which a rate of duty
of “free” appears in the special rate column of the Harmonized Tariff Schedule of the United States (HTS) followed by
the symbols “A” or “A*” in parentheses. The symbol “A” indicates that all beneficiary countries are eligible for duty-free
treatment with respect to all articles provided for in the designated provisions, and the symbol “A*” indicates that
certain beneficiary countries, specified in general note 4(d) of the HTS, are not eligible for duty-free treatment with
respect to any article provided for in the designated provision.

bLDBDC-eIigibIe products are those for which a rate of duty “free” appears in the special rate column of the HTS
followed by the symbol “A+” in parentheses. The symbol “A+” indicates that all LDBDCs (and only LDBDCs) are
eligible for duty-free treatment with respect to all articles provided for in the designated provisions.

duty under AGOA were valued at $51.9 billion, a 34.2 percent increase over 2010, and
accounted for 73.4 percent of all imports from AGOA countries (table 2.4). This increase
in total imports was driven primarily by an increase in the value of imports of petroleum-
related products, particularly from Nigeria and Angola; Angola was a major GSP
beneficiary in 2010 but entered most of its crude petroleum exports under AGOA rather
than under the GSP in 2011, probably because of the long lapse in the GSP program.®
Duty-free U.S. imports under AGOA, including under the GSP program, were valued
at $53.8 billion in 2011, accounting for 76.1 percent of total imports from AGOA
countries and representing an increase of 21.5 percent over 2010.

The leading suppliers of duty-free U.S. imports under AGOA in 2011 were Nigeria (59.8
percent of total AGOA imports), Angola (22.2 percent), Chad (5.8 percent), South Africa
(4.8 percent), the Republic of the Congo (3.7 percent), and Gabon (0.9 percent). These
six countries accounted for 97.2 percent of total imports by value under AGOA, the same
as in 2010 (appendix table A.15). Of the leading imports under AGOA, petroleum-related
products increased to $48.5 billion in 2011, up 34.8 percent by value from 2010, and
accounted for 93.5 percent of the total value of AGOA imports in 2011 (appendix table
A.16).% Imports of apparel remained at approximately $0.7 billion in 2010 and 2011, but
as a percentage of total AGOA imports by value, apparel fell from 1.9 percent in 2010 to
1.3 percent in 2011.

Each year, the President must consider whether SSA countries® are, or remain, eligible
for AGOA benefits based on specific criteria.’” At the end of 2011, a total of 40 SSA

% Although petroleum products enter duty-free under GSP only for LDBDCs, the duty-free preference
for petroleum products extends to all AGOA beneficiaries.

% The increase in imports of petroleum and related products reflects increasing prices. Whereas
petroleum import volumes (HS chapter 27, barrels) from the five leading AGOA petroleum suppliers
(Nigeria, Angola, Chad, the Republic of the Congo, and Gabon) decreased by 4 percent between 2010 and
2011, the value of these imports increased by more than 34 percent. Official statistics of the USDOC from the
USITC Interactive Tariff and Trade DataWeb/USDOC (accessed March 13, 2012).

% 19 U.S.C. 3706 lists a total of 48 countries, or their successor political entities, as potential
beneficiaries.

719 U.S.C. 3703(a). See also USTR, 2008 Comprehensive Report, May 2008, 21-22.
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TABLE 2.4 U.S. imports for consumption from AGOA countries, 2009-11

Item 2009 2010 2011
Total imports from AGOA countries (millions of $) 43,950 60,531 70,684
Total under AGOA, including GSP (millions of $)* 33,709 44,270 53,791
Imports under AGOA, excluding GSP (millions of $) 28,050 38,665 51,883
Total under AGOA (percent of total) 63.8 63.9 73.4

Source: Compiled from official statistics of the USDOC.

4AGOA-eligible products are those for which a rate of duty “free” appears in the special rate column of the HTS
followed by the symbol “D” in parentheses (the symbol “D” indicates that all AGOA beneficiaries are eligible for duty-
free treatment with respect to all articles provided for in the designated provisions). In addition, provisions of
subchapters Il and XIX of chapter 98 of the HTS set forth specific categories of AGOA-eligible products, under the
terms of separate country designations enumerated in subchapter notes.

countries were designated as eligible for AGOA benefits,” and 27 of these countries also
qualified for AGOA textile and apparel benefits.” On October 25, 2011, the President
reinstated the designation of Cote d’lvoire, Guinea, and Niger as AGOA beneficiary
countries. ' The Democratic Republic of the Congo became ineligible for AGOA
benefits effective January 1, 2011.'*

Section 105 of AGOA requires the President to establish the U.S.-SSA Trade and
Economic Cooperation Forum (also known as the AGOA forum) through which USTR
and the Secretaries of State, Commerce, and the Treasury host senior-level officials from
AGOA-eligible countries to discuss trade, investment, and development relationships.
The 10th AGOA forum, held in Lusaka, Zambia, on June 9-10, 2011, provided for
government-to-government ministerial meetings, as well as meetings of representatives
from the U.S. and SSA private sectors and civil societies. In addition, the African
Women’s Entrepreneurship Program and young business leaders participated in
conference sessions. The theme of the forum was “Enhanced Trade through Increased
Competitiveness, Value Addition, and Deeper Regional Integration.” %

Andean Trade Preference Act

ATPA was enacted in 1991 to promote broad-based economic development and viable
economic alternatives to coca cultivation and cocaine production by offering Andean

% The following 40 countries are listed in general note 16 of the HTS as designated AGOA
beneficiaries: Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon, Cape Verde, Chad, Comoros,
Céote d’Ivoire, Djibouti, Ethiopia, Gabon, The Gambia, Ghana, Guinea, Guinea-Bissau, Kenya, Lesotho,
Liberia, Malawi, Mali, Mauritania, Mauritius, Mozambique, Namibia, Niger, Nigeria, the Republic of the
Congo, Rwanda, Sdo Tomé and Principe, Senegal, Seychelles, Sierra Leone, South Africa, Swaziland,
Tanzania, Togo, Uganda, and Zambia. USITC, HTS 2012, March 15, 2012, 186.

% The following 27 countries are listed in U.S. Note 7 of the HTS as eligible to receive AGOA apparel
benefits during 2011: Benin, Botswana, Burkina Faso, Cameroon, Cape Verde, Chad, Ethiopia, The Gambia,
Ghana, Kenya, Lesotho, Republic of Liberia, Malawi, Mali, Mauritius, Mozambique, Namibia, Niger,
Nigeria, Rwanda, Senegal, Sierra Leone, South Africa, Swaziland, Tanzania, Uganda, and Zambia. USITC,
HTS 2012, Annotated for Statistical Reporting Purposes, XXII, 98-11-3, U.S. Notes 7(a), March 15, 2012.
Also, see USDOC, Office of Textiles and Apparel, n.d., “Trade Preference Programs: AGOA,”
http://web.ita.doc.gov/tacgi/eamain.nsf/d511529a12d016de852573930057380b/8a3cec919226ed0f85257394
0048b050?0penDocument, (accessed July 6, 2012).

100 \White House, “Presidential Proclamation—To Take Certain Actions under the African Growth and
Opportunity Act,” October 28, 2011. 76 Fed. Reg. 67036 (October 28, 2011).

101 \White House, “Presidential Proclamation—To Take Certain Actions under the African Growth and
Opportunity Act,” December 21, 2010. 75 Fed. Reg. 81077 (December 27, 2010).

102 «“Tenth AGOA Forum,” http://www.agoa.gov (accessed March 13, 2012). See USDOC, ITA,
AGOA Web site, http://www.agoa.gov/agoaforum/agoa_main_003606.asp.

2-18




products broader access to the U.S. market.'® The act has had a complex history. The
President’s authority to provide preferential treatment under ATPA first expired on
December 4, 2001, but was renewed and expanded by the Andean Trade Promotion and
Drug Eradication Act (ATPDEA), part of the Trade Act of 2002.** Preferential treatment
under ATPA, as amended by ATPDEA, has expired a number of times,’® and two
countries (Bolivia and Peru) were removed from eligibility in recent years. Peru lost its
eligibility effective January 1, 2011, due to the implementation of the U.S.-Peru Trade
Promotion Agreement (U.S.-Peru TPA), and Bolivia lost its eligibility on December 15,
2008, for failing to meet ATPA’s counternarcotics cooperation criteria."®® Most recently,
preferential treatment under ATPA expired on February 12, 2011, but was retroactively
renewed until July 31, 2013, for Colombia and Ecuador, on October 21, 2011.'%
Colombia ceased to be an ATPA beneficiary when its FTA with the United States entered
into force in 2012.%°

A wide range of products was eligible for duty-free entry under ATPA as originally
enacted. ATPDEA amended ATPA to provide duty-free treatment for certain products
previously excluded from ATPA, including certain textiles and apparel, certain footwear,
tuna in foil or other flexible airtight packages (not cans), crude petroleum and petroleum
products, and watches and watch parts assembled from components originating in
countries not eligible for normal trade relations (NTR) rates of duty. Products that
continue to be excluded from ATPA preferential treatment include textile and apparel
articles not otherwise eligible for preferential treatment under ATPDEA (primarily textile
articles), certain footwear, canned tuna, rum and tafia, and above-quota imports of certain
agricultural products subject to tariff-rate quotas (primarily sugar, beef, and dairy
products).

Total (dutiable and duty-free) U.S. imports from the ATPA-eligible countries (Colombia
and Ecuador in 2009-11, and Peru in 2009-10"°) were valued at $31.9 billion in 2011.
This represented an increase of 13.2 percent from $28.2 billion in 2010 (table 2.5),
despite the exit of Peru from ATPA in 2011. U.S. imports under ATPA fell 69.6 percent
in 2011 to $4.4 billion, reflecting primarily the lapse of the program, but also Peru’s exit.

193 For a more detailed description of ATPA, including country and product eligibility, see USITC,
Andean Trade Preference Act, September 2010.

104 pub. L. 107-210, title XXXI. The ATPA beneficiaries are not automatically eligible for ATPDEA
preferences. ATPDEA authorizes the President to designate any ATPA beneficiary as eligible for ATPDEA
benefits, provided the President determines the country has satisfied certain requirements, including
protection of IPR and internationally recognized workers’ rights. The President designated all four ATPA
beneficiaries as ATPDEA beneficiaries on October 31, 2002. White House, “Presidential Proclamation—To
Implement the Andean Trade Promotion and Drug Eradication Act,” Proclamation No. 7616, 67 Fed. Reg.
67283 (October 31, 2002).

1% pub. L. 109-432, sect. 7001 et seq.; Pub. L. 110-42; Pub. L. 110-191; Pub. L. 110-436; Pub. L. 111-
124, sect. 2; and Pub. L. 111-344, sect. 201.

106 proclamation No. 8323, 73 Fed. Reg. 72677 (November 25, 2008).

07 pyp. L. 111-344, sect. 201.

108 pyh, L. 112-42, sect. 501. Importers have 180 days to claim retroactive refunds. USCBP,
Memorandum on the Renewal of ATPA, October 24, 2011,
http://Awww.cbp.gov/linkhandler/cgov/trade/trade_programs/international _agreements/special_trade program
s/atpa/atpdea.ctt/atpdea.pdf.

109 The United States-Colombia Trade Promotion Agreement Implementation Act (Pub. L. 112-42)
became law on October 21, 2011. The agreement entered into force on May 15, 2012. Proclamation No. 8818
of May 14, 2012, 77 Fed. Reg. 29519-23 (May 18, 2012).

110 pery ceased to be an ATPA beneficiary country as of January 1, 2011.
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TABLE 2.5 U.S. imports for consumption from ATPA countries, 2009-11?

Item 2009 2010 2011
Total imports from ATPA countries (millions of $) 20,690 28,179 31,891
Total under ATPA (millions of $) 9,714 14,411 4,380
Imports under ATPDEA (millions of $)b 8,063 12,960 3,963
Imports under ATPA, excluding ATPDEA (millions of $)° 1,652 1,451 417
Total under ATPA (percent of total) 47.0 51.1 13.7

Source: Compiled from official statistics of the USDOC.

4Peru’s status as an ATPA beneficiary country ended effective January 1, 2011. Therefore, imports from Peru are
included in this table only through the end of 2010. (Note that duty-free imports from Peru under ATPA were officially
recorded after it was no longer a designated ATPA beneficiary as $4.8 million in 2011; however, 2011 imports from
Peru are not included in this table.)

bATPDEA-eIigibIe products are those for which a rate of duty “free” appears in the special rate column of the HTS
followed by the symbol “J+” in parentheses. The symbol “J+” indicates that all ATPDEA beneficiary countries are
eligible for duty-free treatment with respect to all articles provided for in the designated provisions.

‘ATPA-eligible products (excluding ATPDEA-eligible products) are those for which a special duty rate appears in
the special rate column of the HTS, followed by the symbols “J” or “J*” in parentheses. The symbol “J” indicates that
all beneficiary countries are eligible for special duty rate treatment with respect to all articles provided for in the
designated provisions, and the symbol “J*” indicates that certain articles, specified in general note 11(d) of the HTS,
are not eligible for special duty rate treatment with respect to any article provided for in the designated provision. In
addition, subchapter XXI of chapter 98 sets forth provisions covering specific products given duty-free eligibility under
the ATPDEA, under the terms of separate country designations enumerated in that subchapter.

U.S. imports under ATPA represented 13.7 percent of all imports from ATPA countries
in 2011, compared to 51.1 percent in 2010. U.S. imports under ATPDEA accounted for
90.5 percent of imports under ATPA in 2011 ($4.0 billion) and U.S. imports under the
original ATPA (ATPA excluding ATPDEA) accounted for the remaining 9.5 percent,
valued at $417 million. As in 2010, Colombia was the largest source of U.S. imports
under ATPA in 2011 (appendix table A.17).

Crude petroleum and petroleum products accounted for 88.9 percent of U.S. imports
under ATPA in 2011 and represented 4 of the top 25 U.S. imports under the program
(appendix table A.18). Fresh cut flowers was the next-largest category of imports under
ATPA, accounting for 6.1 percent of such imports and 5 of the 25 leading imports under
ATPA. The share of U.S. imports under ATPA accounted for by the other 16 leading
imports was only 2.3 percent. Together, these 25 leading imports accounted for 97.2
percent of total U.S. imports under ATPA in 2011.

Caribbean Basin Economic Recovery Act

CBERA was enacted in 1983 as part of the Caribbean Basin Initiative (CBI) to encourage
economic growth and development in the Caribbean Basin countries by promoting
increased production and exports of nontraditional products through duty preferences.**
The Caribbean Basin Trade Partnership Act (CBTPA) amended CBERA in 2000 and
expanded the list of qualifying articles, for eligible countries, to include certain
apparel."2 The CBTPA also extended North American Free Trade Agreement (NAFTA)-
equivalent treatment (that is, rates of duty equivalent to those accorded to goods under
the same rules of origin applicable under NAFTA) to a number of other products

11 For a more detailed description of CBERA, including country and product eligibility, see USITC,
Caribbean Basin Economic Recovery Act, September 2011.

112 Textiles and apparel not subject to textile agreements in 1983 (which includes only textiles and
apparel of silk or noncotton vegetable fibers, mainly linen and ramie) are eligible for duty-free entry under
the original CBERA provisions, which do not have an expiration date.
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previously excluded from CBERA, including certain tuna, crude petroleum and
petroleum products, certain footwear, watches and watch parts assembled from parts
originating in countries not eligible for NTR rates of duty, and certain handbags, luggage,
flat goods, work gloves, and leather wearing apparel. Products that continue to be
excluded from CBERA preferential treatment include textile and apparel products not
otherwise eligible for preferential treatment under the CBTPA (mostly textile products)
and above-quota imports of certain agricultural products subject to tariff-rate quotas
(primarily sugar, beef, and dairy products). CBTPA preferential treatment provisions
were extended in 2010 through September 30, 2020,"* while other parts of CBERA have
no expiration date. In the sections that follow, the term CBERA refers to CBERA as
amended by the CBTPA.

In 2011, 17 countries and territories were eligible for nonexpiring CBERA preferences,***
and 8 were eligible for CBTPA preferences.> U.S. imports under CBERA increased by
25.1 percent, from $2.9 billion in 2010 to $3.6 billion in 2011 (table 2.6). This increase
reflected substantial increases in 2011 in the prices of crude petroleum and petroleum
products, methanol, and fuel ethanol, which are major imports from CBERA countries, as
well as substantial increases in the volume of imports of petroleum products, fuel ethanol,
and certain apparel items. U.S. imports under CBERA accounted for 24.9 percent of all
U.S. imports from CBERA countries in 2011. Trinidad and Tobago continued as the
leading supplier of U.S. imports under CBERA in 2011, accounting for 71.7 percent of
total imports under CBERA. Haiti and Jamaica were also leading suppliers (appendix
table A.19). Mineral fuels, methanol, and apparel products dominated the list of imports
under CBERA in 2011 (appendix table A.20). Of the 25 leading products under CBERA
in 2011, 4 were mineral fuels, which entered under CBTPA (accounting for 39.0 percent
of total U.S. imports under CBERA in 2011); 3 were knitted apparel entered under
CBTPA (12.5 percent); and the remaining 18 were products that qualify for benefits
under nonexpiring CBERA provisions (48.5 percent, of which 30.3 percent of the total
was methanol). Together, these 25 leading imports accounted for 97.3 percent of total
U.S. imports under CBERA in 2011.

Haiti Initiatives
Since 2006, three laws have added special provisions to CBERA to expand and enhance

trade benefits for Haiti and to give Haitian apparel producers more flexibility in sourcing.
The Haitian Hemisphere Opportunity through Partnership Encouragement Act of 2006

113 Certain preferential treatment provisions relating to import-sensitive textile and apparel articles from
CBERA countries, and relating to textile and apparel articles imported under special rules for Haiti (see
section on Haiti Initiatives below), were extended to September 30, 2020, on May 24, 2010, when the
President signed the Haiti Economic Lift Program Act of 2010, Pub. L. 111-171, sect. 3.

14 Antigua and Barbuda, Aruba, The Bahamas, Barbados, Belize, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Panama, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Trinidad and
Tobago, and the British Virgin Islands. “The Netherlands Antilles, a semi-autonomous territory of the
Netherlands comprising the islands of Curagao, Sint Maarten (the Dutch part of the island of St. Martin),
Bonaire, Saba, and Sint Eustatius, was dissolved on October 10, 2010. As of that date, Curacao and Sint
Maarten became autonomous territories of the Netherlands, and Bonaire, Saba, and St. Eustatius were placed
under the direct administration of the Netherlands. These entities have requested eligibility to receive CBI
benefits. The United States is reviewing these requests.” USTR, “Ninth CBERA Report,” December 31, 2011.

115 Barbados, Belize, Guyana, Haiti, Jamaica, Panama, St. Lucia, and Trinidad and Tobago.
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TABLE 2.6 U.S. imports for consumption from CBERA countries, 2009-11%

Item 2009 2010 2011
Total imports from CBERA countries (millions of $) 9,414 9,936 14,515
Total under CBERA, including CBTPA (millions of $) 2,359 2,893 3,619
Imports under CBTPA (millions of $)° 1,281 1,671 1,879
Imports under CBERA, excluding CBTPA (millions of $)° 1,078 1,221 1,740
Total under CBERA (percent of total) 25.1 29.1 24.9

Source: Compiled from official statistics of the USDOC.

®The Netherlands Antilles was dissolved on October 10, 2010. Therefore, imports from the Netherlands Antilles are
included only through October 2010. (Note that duty-free imports from the Netherlands Antilles under CBERA were
officially recorded after its dissolution as $206,000 in 2010 and $344,000 in 2011; however, imports from the
Netherlands Antilles are not included in this table after it was no longer designated a beneficiary.)

bCBTPA-eIigibIe products are those for which a special duty rate appears in the special rate column of the HTS,
followed by the symbol “R” in parentheses. The symbol “R” indicates that all CBTPA beneficiary countries are eligible
for special duty rate treatment with respect to all articles provided for in the designated provisions. In addition,
subchapters Il and XX of chapter 98 set forth provisions covering specific products eligible for duty-free entry, under
separate country designations enumerated in those subchapters (and including the former CBTPA beneficiaries
enumerated in footnote a above).

‘CBERA (excluding CBTPA)-eligible products are those for which a special duty rate appears in the special rate
column of the HTS, followed by the symbols “E” or “E*” in parentheses. The symbol “E” indicates that all beneficiary
countries are eligible for special duty rate treatment with respect to all articles provided for in the designated
provisions, and the symbol “E*” indicates that certain articles, specified in general note 7(d) of the HTS, are not
eligible for special duty rate treatment with respect to any article provided for in the designated provision.

(HOPE Act)™® amended CBERA to provide expanded rules of origin for inputs to
apparel and wire harness automotive components assembled in Haiti and imported into
the United States.'’” Two years later, the Haitian Hemispheric Opportunity through
Partnership Encouragement Act of 2008 (HOPE Il Act)!'® amended the HOPE Act to
provide additional trade preferences.'*® Finally, in 2010, the President signed into law the
Haiti Economic Lift Program of 2010 (HELP Act).® The HELP Act expanded and
extended existing U.S. trade preferences'?! (especially duty-free treatment for certain
qualifying apparel) for Haiti established under the CBTPA and the HOPE Act and HOPE
Il (collectively referred to as HOPE or the HOPE Acts).

118 pub. L. 109-432, sect. 5001 et seq., the Haitian Hemispheric Opportunity through Partnership
Encouragement Act of 2006.

117 There were no imports of wire harness automotive components from Haiti in 2007, 2008, 2009,
2010, or 2011.

18 pyb, L. 110-234, sect. 15401 et seq., the Haitian Hemispheric Opportunity through Partnership
Encouragement Act of 2008.

19 Eor more details on the programs under the HOPE Acts, see USITC, The Year in Trade 2010, July
2011, 2-21 to 2-22.

120 pyh. L. 111-171, sect. 2, Haiti Economic Lift Program Act of 2010.

121 Key provisions under the HELP Act include: (1) extension of the CBTPA and HOPE Acts through
September 30, 2020 (from the earlier expiration of September 30, 2018); (2) provision of duty-free treatment
for additional textile and apparel products that are wholly assembled or knit-to-shape in Haiti regardless of
the origin of the inputs; (3) increase in the respective tariff preference levels under which certain Haitian knit
and woven apparel products may receive duty-free treatment regardless of the origin of inputs from 70
million to 200 million square meter equivalents; and (4) liberalization of the earned import allowance rule by
allowing the duty-free importation of one square meter equivalent of apparel wholly assembled or knit-to-
shape in Haiti, regardless of the origin of the inputs, for every two square meter equivalents (previously it
was for every three square meter equivalents) of qualifying fabric from the United States. For additional
details on the HELP Act, see USITC, The Year in Trade 2010, July 2011, 2-21 to 2-22.
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U.S. imports of textiles and apparel from Haiti totaled $701.5 million in 2011, up more
than one-third (35.5 percent) from $517.6 million in 2010 (table 2.7).'? The sharp
increase in U.S. sector imports from Haiti can be attributed in part to efforts to rebuild
Haiti’s economy after a severe earthquake in January 2010 as well as to the additional
trade preferences granted under the HOPE Acts and the anticipation of future benefits
granted by the HELP Act.'® Virtually all U.S. imports of apparel from Haiti entered duty
free under trade preference programs in 2011.

In 2011, Haiti accounted for nearly all of U.S. imports of apparel entering under CBERA
and CBTPA. Although most U.S. imports of apparel from Haiti entered under CBTPA
provisions, U.S. imports of apparel entering under the HOPE Acts rose 42.5 percent,
from $159.8 million in 2010 to $227.7 million in 2011,"** and represented one-third of
total U.S. apparel imports that entered free of duty from Haiti. Most of the apparel
imported from Haiti under the HOPE Acts entered under tariff preference levels that
allow duty-free treatment for certain apparel up to established annual quotas (*“restraint
limits”). About half ($109.6 million) of these U.S. imports of apparel entered under the
woven apparel restraint limit in 2011. Almost an equal amount ($109.2 million) of
imports of apparel from Haiti entered under the knit apparel and value-added restraint
limits the same year.'®

The remaining U.S. imports ($8.9 million) under the HOPE Acts in 2011 entered under
the Earned Import Allowance Program (EIAP), a special trade provision created under
HOPE Il. The HELP Act reduced the EIAP exchange ratio from 3-for-1 to 2-for-1 in an
effort to encourage the program’s use, since no apparel from Haiti was exported to the
United States under the original 3-for-1 program. Concerning the HELP Act provisions
that went into effect in 2010, no U.S. imports of apparel entered under those provisions in
2011. The lack of trade activity may be attributed to the newness of the HELP Act
provisions.'?

122 Apparel manufacturing is the single largest export and employment sector in the Haitian economy.
Haitian apparel production remains concentrated in high-volume commodity garments that have reasonably
predictable consumer demand and few styling changes. Cotton knit shirts and blouses, cotton underwear, and
cotton trousers and pants dominated U.S. imports from Haiti, accounting for 69 percent, 19 percent, and 11
percent each, respectively, of U.S. imports of apparel from Haiti in 2011.

128 Industry sources in Haiti reported that the trade preferences for Haiti’s apparel sector likely
encouraged and contributed to an 18 percent growth in manufacturing in 2011. A U.S. government
representative reported that the trade preferences granted under the HOPE Acts and HELP have been a
primary, if not the sole factor in the growing interest by U.S. brands, retailers, and importers in sourcing
apparel from Haiti and have encouraged foreign investors to develop or expand textile and apparel
manufacturing facilities in Haiti. USDOS, U.S. Embassy, Port-au-Prince, “Haiti’s Economy Bounces Back,”
January 12, 2012; U.S. government representative, USDOC, Office of Textiles and Apparel (OTEXA), e-
mail message to USITC, February 9, 2012; U.S. apparel industry representative, telephone interview by
USITC staff, February 13, 2012.

124 Data on trade under the HOPE Acts are from USDOC, OTEXA, “U.S. Imports under Trade
Preference Programs.”

125 The fill rates for the woven apparel restraint limit (HTS subheading 9820.62.05), knit apparel
restraint limit (HTS subheading 9820.61.35), and value-added restraint limits (HTS subheadings 9820.61.25
and 9820.61.30) were 34.55 percent, 36.9 percent, and 4.79 percent respectively, for the preferential
treatment period October 1, 2010, to September 30, 2011.

126 J.S. government representative from USDOC, OTEXA, telephone interview by USITC staff, March
1, 2012.
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TABLE 2.7 U.S. imports for consumption of apparel from Haiti, 2009-11

Item 2009 2010 2011
Total imports from Haiti (millions of $) 513.3 517.6 701.5
Imports under trade preference programs (millions of $) 511.9 515.7 689.1
CBERA (CBTPA) (millions of $) 374.0 355.9 461.4
HOPE Acts (millions of $) 137.9 159.8 227.7
HELP Act (millions of $) ®) 0.0 0.0
Imports under trade preference programs (percent of total) 99.7 99.6 98.3
CBERA (CBTPA) (percent of total) 72.8 68.6 67.0
HOPE Acts (percent of total) 26.9 31.0 33.0
HELP Act (percent of total) A 0.0 0.0

Source: Compiled from official statistics of the USDOC.
Note: Because of rounding, figures may not add to totals shown.

®Not applicable.
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CHAPTER 3
Selected Trade Developments in the WTO,
OECD, APEC, and ACTA

This chapter covers 2011 developments in the World Trade Organization (WTO),
including the Doha Round of multilateral trade negotiations; the work programs,
decisions, and reviews of the WTO General Council; plurilateral agreements; and dispute
settlement. The chapter also covers activities in other multilateral groups, including the
Organisation for Economic Co-operation and Development (OECD), the Asia-Pacific
Economic Cooperation (APEC) forum, and the Anti-Counterfeiting Trade Agreement
(ACTA).

World Trade Organization

In 2011, negotiations remained stalled in the Doha trade talks, although participants did
reach a number of standalone agreements by yearend. The agreements were adopted by
ministers at their Eighth Ministerial Conference, held in Geneva, Switzerland, December
15-17, 2011.* During the year, the WTO General Council addressed a variety of topics,
including work programs on electronic commerce (e-commerce) and on small economies;
waivers for trade preference programs; and the Third Global Review of Aid-for-Trade. At
its annual meeting in December, the General Council extended an invitation to Russia to
join the WTO which, if it joins in 2012, would end 18 years of accession negotiations.
Pascal Lamy, WTOQO Director-General (D-G) as well as chairman of the Trade
Negotiations Committee (TNC) of the Doha Development Agenda (DDA), announced at
the December meeting that he would not seek an appointment for a third term as
Director-General.

Doha Trade Negotiations

WTO members continued to meet in 2011 in an effort to resolve remaining differences in
the Doha multilateral trade negotiations. In February, delegates indicated their support for
the approach proposed by the TNC chairman to review all texts in spring 2011, followed
by efforts to reach a comprehensive package before summer break, with the goal of a
final deal by yearend 2011.7 In March, as part of this review process, the D-G held
consultations with seven key members® concerning remaining differences in the
nonagricultural market-access (NAMA) sectoral negotiations. On April 21, he circulated
all draft texts and reports to members for review—providing all participants with a first-
time overview of the entire DDA package negotiated to date—including his assessment
that the differing views regarding the NAMA negotiations were “not bridgeable” at

! See section below on the ministerial conference for details concerning the decisions and agreements
reached.
2\WTO, General Council, “Report by the Chairman of the Trade Negotiations Committee,” February
22,2011,
® Australia, Brazil, China, the EU, India, Japan, and the United States.
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present.* Following the April review, he reported his conclusion that the inability to reach
a compromise on the issue of tariffs on industrial products “among the major players is
effectively blocking progress in other areas,”” leading to an impasse in negotiations that
remained at the end of 2011.

Special Session of the Committee on Agriculture

The Committee on Agriculture continued informal consultations in 2011 aimed largely at
clarifying points concerning domestic support and market-access issues. The work
centered around four broad areas: (1) resolving disputed items remaining in the draft
modalities text; (2) technical development of the templates to be used to present data and
schedule members’ commitments; (3) discussion of data requirements, and submission
and verification of data to be annexed to the draft modalities text; and (4) consideration
of technical ambiguity implying a need for clarification in the final text.® Consultations
regarding agriculture also continued during the year through the D-G’s Consultative
Framework Mechanism on the Sectoral Initiative in Favour of Cotton. These
consultations focused on the proposal put forward by four African countries’ (C-4
countries), which aimed broadly at addressing the issue of cotton in world trade and, in
particular, the development assistance aspects of cotton.® According to the TNC
chairman’s yearend account, consultations held during the year revealed that not all WTO
members could agree to the C-4 proposal, notably to the interim measure to freeze trade-
distorting support for cotton at current levels.

Negotiating Group on Market Access

In 2011, the group focused efforts on advancing working documents addressing three
particular areas: (1) procedures to resolve nontariff barriers (officially, Procedures for the
Facilitation of Solutions to Non-Tariff Barriers, or the NAMA Horizontal Mechanism),
(2) textile labeling under the WTO Agreement on Technical Barriers to Trade (TBT), and
(3) TBT-related transparency issues. On the subject of the NAMA Horizontal
Mechanism, no further progress was reported during 2011 on advancing the text. On
textile labeling, the group reached an understanding to extend the scope of textile labeling
to cover intermediate products, and continued discussion of other issues, including
country-of-origin matters. On the third area of TBT-related transparency, work focused
on the existing format for notification of draft measures to the TBT Agreement.®
Remaining transparency concerns included (1) how to identify parts of a proposed
technical regulation or conformity assessment procedure that may deviate from relevant
international standards; (2) how to determine who would qualify to comment on draft
regulations, in that such authorities would be in a position to influence the development

4 WTO, Trade Negotiation Committee, “Report by the Director-General on His Consultations,” April
21, 2011.

> WTO, “Informal TNC Meeting at the Level of Head of Delegation,” April 29, 2011.

®WTO, Committee on Agriculture, Special Session, “Negotiating Group on Agriculture—Report by
the Chairman,” April 21, 2011.

" Benin, Burkina Faso, Chad, and Mali.

8 WTO, Committee on Agriculture, Special Session, Sub-Committee on Cotton, “WTO Negotiations on
Agriculture—Communication from the Co-Sponsors,” November 8, 2011.

® The working texts for these three subjects can be found in WTO, Negotiating Group on Market
Access, “Textual Report by the Chairman—Addendum,” Annex A, “Ministerial Decision on Procedures,”
Annex B, “Understanding on the Interpretation of the Agreement,” and Annex C, “Transparency,” April 21,
2011.
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of a proposed regulation; (3) special and differential treatment for developing and least-
developed countries; and (4) technical assistance issues. Lastly, the TNC chair reiterated
his view that the core challenge of the tariff negotiations—the inability to resolve
differences among key participants in the NAMA sectoral negotiations—remained
unchanged at the end of 2011.

Special Session of the Council for Trade in Services

The services negotiations encompass four major areas: (1) market access, (2) domestic
regulation, (3) rules in the General Agreement on Trade in Services (GATS), and (4) the
implementation of a waiver of certain obligations for the least-developed countries.™
Despite an intensification of negotiations in the first months of 2011, limited progress
was reported in the market-access negotiations from the point reached in July 2008."* On
domestic regulation of services, notable progress had been achieved since 2008, although
disagreements continued in 2011 on major and basic issues. For GATS rules,
convergence was still lacking concerning any of the three subjects under discussion—
safeguards, government procurement, and subsidies. On preferential treatment for least-
developed countries, progress was achieved by the end of 2011, with members reaching
agreement on a waiver for least-developed countries concerning services disciplines,
which ministers adopted at their December Ministerial Council meeting."* The waiver
grants preferential treatment to the services and service suppliers of least-developed
countries.

Negotiating Group on Rules

During 2011, little progress was reported in the rules negotiations. In April, the
negotiating group chairman circulated three documents®® to participants reflecting
achievements reached in efforts made during late 2010 and early 2011. These documents
covered the main areas under discussion in the rules negotiations: antidumping measures,
countervailing duty measures, and fisheries subsidies. The first document presented a
revised legal text relating to antidumping, noted to contain the 12 “bracketed” issues (i.e.,
involving text not yet agreed on and still under discussion) found in previous texts.** The
second document circulated was a report by the chairman on the negotiations on

©0WTO, Council for Trade in Services, Special Session, “Negotiations on Trade in Services—Report,”
April 21, 2011.

! The market-access negotiations cover 18 services sectors: accounting services; air transport services;
architecture, engineering, and integrated engineering services; audiovisual services; computer-related
services; construction services; distribution services; energy services; environmental services; financial
services; legal services; logistics and related services; maritime transport services; postal and courier services,
including express delivery; private education services; services related to agriculture; telecommunication
services; and tourism services.

12WTO, Council for Trade in Services, Special Session, “Preferential Treatment to Services and
Service Suppliers,” November 29, 2011. Ministers adopted this waiver at their December 2011 Ministerial
Council meeting (WT/L/847).

BwrTo, Negotiating Group on Rules, “Communication from the Chairman,” April 21, 2011.

14 The chairman’s communication set out these 12 issues as: (1) zeroing, (2) causation of injury, (3)
material retardation, (4) exclusion of producers who are related to exporters or importers or who are
themselves importers, (5) product under consideration, (6) information requests to affiliated parties, (7)
public interest, (8) lesser duty, (9) anti-circumvention, (10) sunset reviews, (11) third-country dumping, and
(12) special and differential treatment/technical assistance.
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subsidies and countervailing measures, covering bracketed ® and unbracketed text,
various new proposals,*® and the issue of transposition. A third document by the
chairman was circulated on the negotiations on fisheries subsidies.'” Separately, the
chairman circulated to participants a report on progress made in the group’s review of the
General Council decision establishing a transparency mechanism for regional trade
agreements (RTAs). The RTA transparency mechanism has been operating on a
provisional basis since December 2006.*2

Special Session of the Council for TRIPS

The Special Session of the Council for TRIPS made efforts in 2011 to reach agreement
on a multilateral system of notification and registration of geographical indications for
wines and spirits. On April 20, 2011, the session chairman circulated a draft composite
text™ for a register; for this draft, participants had put each element in the text regarding
the structure and operation of the register into treaty-language form. Despite the issues
that continue to divide participants—such as whether to continue with the current
mandate strictly limited to wine and spirits or to broaden the mandate to other products—
the special session chairman said that he considered the draft composite text a “good
basis on which to continue negotiations towards a multilateral system” now that all
delegations had “a clearer view of each other’s positions, proposals and wordings.”?

Special Session of the Committee on Trade and Environment®*

The special session identified four areas requiring further attention to conclude
negotiations of all three parts of the special session’s mandate under the Doha
Declaration, paragraph 31.% The four remaining areas that will require members’ efforts
to reach a draft ministerial decision on trade and the environment are (1) language for the
preamble; (2) coverage; (3) treatment of tariffs and nontariff barriers (NTBSs), including
special and differential treatment; and (4) cross-cutting and economic development
elements. On language for the preamble, member discussion has sought to ensure that
negotiations under paragraph 31(iii) show progress encompassing all three areas of trade,

15 The chairman’s communication set out four bracketed issues: (1) certain financing by loss-making
institutions, (2) export competitiveness, (3) export credits—market benchmarks, and (4) export credits—
successor undertakings.

%8 The chairman’s communication set out five new proposals: (1) export financing benchmarks for
developing members, (2) countervail procedures, (3) tax and duty rebate schemes, (4) Annex VII graduation,
and (5) presumption of serious prejudice.

7 The chairman’s communication set out the broad categories under discussion as follows: (1)
prohibition and general exceptions, (2) special and differential treatment of developing members, (3) general
disciplines (adverse effects), (4) fisheries management, (5) notification and surveillance, and (6) other issues.

8 WTO, Negotiating Group on Rules, “Negotiations on Regional Trade Agreements: Transparency
Mechanism,” April 21, 2011.

¥WTO, Council for Trade-Related Aspects of Intellectual Property Rights, Special Session,
“Multilateral System—Draft Composite Text—Revision,” April 21, 2011.

2 \WTO, Council for Trade-Related Aspects of Intellectual Property Rights, Special Session,
“Multilateral System—Report by the Chairman,” April 20, 2011.

2L \WTO, Committee on Trade and Environment, Special Session, “Committee on Trade and
Environment in Special Session,” April 21, 2011.

22 paragraph 31(i) of the Doha Ministerial Declaration calls for examination of the relation between
existing WTO rules and specific trade obligations set out in multilateral environmental agreements (MEAS).
Paragraph 31(ii) considers procedures for regular information exchange between MEA secretariats and the
relevant WTO committees, as well as mutual observer status. Paragraph 31(iii) considers the reduction and
elimination of tariff and nontariff barriers to trade in environmental goods and services.
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environment, and development for WTO members. On coverage, the chair report
highlighted the need to settle on an approach to coverage. Presently, one coverage
proposal identifies environmental goods on the basis of environmental projects, with the
Committee on Trade and Environment designating criteria for such projects under six
broad categories.” Qualifying goods would receive specific concessions for the duration
of a project. A second coverage proposal focuses on a request-offer process during a
certain number of “offer rounds,” whereby each member would propose items that it
considers environmental goods and for which it would negotiate liberalization
commitments.

On treatment of tariffs and NTBs, all proposals tabled considered a reduction (or
elimination) of tariffs for some products, an asymmetric tariff reduction between
developed countries with a lesser reduction by developing country members, and an
initial 50 percent cut with the application of the tariff reduction formula plus the
elimination of agreed tariffs by certain set time periods. Session discussions also touched
on reducing or eliminating NTBs on trade in environmental goods and services.
Proposals addressing special and differential treatment for developing countries are
considering lesser reductions, implementation delays, and other forms of flexibilities, as
well as possible product exemptions and liberalization by developing country members
on a lesser number of tariff lines. Cross-cutting elements largely concern environmental
services and aspects of economic development, such as those concerning environmental
technologies.

Special Session of the Committee on Trade and Development?®

In 2011, work in the Special Session of the Committee on Trade and Development (CTD)
progressed slowly, with discussions proceeding on the CTD Monitoring Mechanism
based on the special session chair’s most recent text, as well as on language offered by
various members concerning the preamble for a draft final decision. The special session
has been addressing two areas: (1) agreement-specific proposals concerning special and
differential treatment afforded to developing and least-developed countries, and (2) the
CTD Monitoring Mechanism to review the implementation of WTO measures providing
such differential treatment.

Agreement-specific proposals

Under the DDA Work Program on Special and Differential Treatment, 88 agreement-
specific proposals have been put forward by developing and least-developed country
members in the CTD Special Session. Of these, 38 proposals (known as “Category 11"
proposals) have been directed for consideration to other DDA negotiating groups and
WTO bodies with expertise in their various subjects.

The special session chairman noted that work on Category Il proposals has been slow,
due largely to the need to conclude the main body of work in the special session of which

2 These broad categories are (1) air pollution control, (2) carbon capture and storage, (3)
environmental technologies, (4) others, (5) renewable energies, and (6) waste management and water
treatment. WTO, Committee on Trade and Environment, Special Session, “Compilation of Submissions
under Paragraph 31(iii)—Revision,” January 5, 2011.

24 \WTO, Committee on Trade and Development, Special Session, “Special Session of the Committee
on Trade and Development,” April 21, 2011.
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they are an integral part. By yearend 2011, members had reached agreement in principle
toward a draft decision in 28 of the remaining 50 proposals still under consideration in
the CTD special session, although without any formal adoptions to date. Work on
agreement-specific proposals in the special session has focused to a large extent on six
proposals: one on Article 10.2 of the Agreement on Sanitary and Phytosanitary Measures
(SPS Agreement); two on Article 10.3 of the SPS Agreement; and three on Article 3.5 of
the Agreement on Import Licensing.”

Monitoring mechanism

Little progress was made during 2011 on the CTD monitoring mechanism—proposed in
2005 as a means of effectively monitoring special and differential treatment afforded
developing and least-developed country members. Nonetheless, a proposal on informal
“guiding principles” was put forward in 2010 by a group of ambassadors in the session in
an effort to help move the process forward in considering the mechanism. Members have
focused on four aspects of the mechanism: (1) scope, (2) functions, (3) operations, and
(4) reappraisal. The session chair reported that ministers have overcome previous
differences regarding the scope of the mechanism to broadly agree that the CTD
monitoring mechanism should apply to all WTO special and differential provisions,
including ministerial and General Council decisions. By yearend, the session chair
reported that members had overcome divergent views on the function of the mechanism;
members now support the mechanism’s use beyond a purely monitoring exercise, which
allows the mechanism to make recommendations to other WTO bodies to initiate
negotiations without becoming an ongoing negotiating body itself. Members reportedly
are converging as well on the operation of the mechanism in dedicated sessions of the
Committee on Trade and Development, where members would provide submissions on
the operation, use, and implementation of special and differential provisions for
discussion. Lastly, members reached general agreement that the mechanism would be
reviewed three years after its entry into force, and thereafter as deemed necessary. The
session chair reported that divergent views remained regarding language in the draft
decision preamble, review procedures concerning the mechanism, and other
recommendations regarding the mechanism.

Negotiating Group on Trade Facilitation

Work in the Negotiating Group on Trade Facilitation (NGTF) advanced in 2011, based
on the 11th revision of the Draft Consolidated Negotiating Text.”® NGTF meetings—

% Article 10 of the SPS Agreement relates to special and differential treatment; Article 3 of the
Agreement on Import Licensing relates to non-automatic import licensing.

% WTO, Negotiating Group on Trade Facilitation, “Draft Consolidated Negotiating Text—Revision,”
October 7, 2011. The October 2011 draft consolidated negotiating text contained the following articles
(bracketed items included): Section I—Avrticle 1. Publication and Availability of Information, Article 2. Prior
Publication and Consultation, Article 3. Advance Rulings, Article 4. Appeal [Review] Procedures, Article 5.
Other Measures to Enhance Impartiality, non Discrimination and Transparency, Article 6. Disciplines on
Fees and Charges Imposed on or in Connection with Importation and Exportation, Article 7. Release and
Clearance of Goods, Article 8. Consularization, Article 9. Border Agency Cooperation, Article 9 bis.
[Declaration of Transshipped or in Transit Goods] [Domestic Transit], Article 10. Formalities Connected
with Importation and Exportation, Article 11. Freedom of Transit, Article 12. [Customs Cooperation
Mechanism for Trade Facilitation and Compliance][Customs Cooperation], Article 13. Institutional
Arrangements, Article 14. National Committee on Trade Facilitation, Article 15. Preamble/Cross-cutting
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complemented by the topic facilitator process, whereby an individual delegation focuses
on a single issue with other members to promote a convergence of views—have reduced
bracketed text by one-half during the year.?” In his yearend report, the TNC chairman
noted that NGTF meetings are set to continue in 2012, in particular to help smaller
delegations participate more fully in the discussions.

Special Session of the Dispute Settlement Body

Although the Special Session is not formally part of the DDA, negotiations take place in
parallel to those in the Doha Round as part of the DDA’s Single Undertaking framework.
As of April 2011, the special session had completed a first round of discussion of all
issues® found in the consolidated draft legal text, which was formulated in July 2008 and
endorsed by participants as the basis for further work. Members were reportedly close to
reaching an understanding in draft legal text language regarding the issue of sequencing;
attaining a convergence of views regarding post-retaliation issues; and achieving progress
on the topics of third-party rights and participation, time savings, and effective
compliance. At the session, members also discussed issues surrounding flexibility and
member control, and the chair indicated that discussions in the session are set to move on
to issues concerning panel composition and developing-country interests, including
special and differential treatment.

Director-General Consultations®

The D-G updated the General Council in April 2011 on his consultations on two
implementation-related issues: (1) extension of the protection of geographical indications
under the TRIPS Agreement to products other than wines and spirits; and (2) the relation
between the TRIPS Agreement and the United Nations Convention on Biological
Diversity (CBD).

Extension of the protection of geographical indications

The D-G reported that he had met with a group of members representing various
positions,®! and that delegations continued to hold divergent views on whether or not to
extend the protection coverage of geographical indications (Gls) to products other than
wines and spirits. The D-G noted the discussions had clarified that, while trademark
systems were legitimate forms of protecting Gls, any extension of Gl protections would

Matters, Section I1—Special and Differential Treatment Provisions for Developing Country Members and
Least Developed Country Members.

2T WTO, General Council, “Report by the Chairman of the Trade Negotiations Committee, Annex—
State of Play,” November 30, 2011.

2 \WTO, Dispute Settlement Body, Special Session, “Special Session of the Dispute Settlement Body—
Report,” April 21, 2011.

2 The chairman’s overview surveyed the state of play on various issues under a number of thematic
categories, including third-party rights, panel composition, remand, mutually agreed solutions, strictly
confidential information, sequencing, post-retaliation, transparency and amicus curiae briefs, timeframes,
developing-country interests (including special and differential treatment), flexibility and member control,
and effective compliance.

30 WTO, General Council, Trade Negotiations Committee, “Issues Related to the Extension—Report by
the Director-General,” April 21, 2011.

31 Argentina; Australia; Brazil; Canada; Chile; China; the EU; India; Japan; New Zealand; Norway;
Peru; South Africa; Switzerland; the United States; the African, Caribbean, and Pacific (ACP) Group; the
African Group; and the Least Developed Countries Group.
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not mean that existing exceptions—such as generic terms and prior trademark rights—
would cease to apply. The D-G said that such discussions underscored the need to
understand more fully what the scope of Gl protection would be at a practical level when
applied under different national systems.

Relation between the TRIPS Agreement and the UN Convention on Biological
Diversity

The D-G reported that his discussions with a number of delegates during 2011 built upon
their broad support for the key CBD principles of prior informed consent and equitable
benefit-sharing. In the discussions, members agreed on the need to avoid erroneous
patents—for example, by using databases to identify traditional knowledge and genetic
resource subject matter that may already exist before granting new patents that would
cover such material. They also agreed on the need to secure compliance with national
benefit-sharing regimes, and the need to ensure that patent offices have the necessary
information to support patents for inventions linked to genetic resources and traditional
knowledge. As part of the discussions, members reviewed the practical implications and
merits of current proposals involving disclosure requirements and database systems, as
well as national approaches to enforcing prior informed consent and equitable benefit-
sharing, looking to achieve their objectives without creating undue burdens. Nonetheless,
the D-G reported that members had found that none of the proposals discussed to date—
whether they addressed disclosure requirements, databases, or the use of contracts—
provided a complete solution to the issues under consideration involving common and
separate interests of the TRIPS Agreement and the CBD.

General Council
Ministerial Conference

WTO members held their Eighth WTO Ministerial Conference in Geneva, Switzerland,
December 15-17, 2011. At the conference, members approved the accessions of Russia,
Montenegro, and Samoa to the WTO.** Ministers discussed issues focused on three core
themes: the importance of the multilateral trading system and the WTO; trade and
development; and the Doha Development Agenda.*® At their final session, ministers
adopted a number of decisions regarding certain types of intellectual property complaints;
the work program on electronic commerce; the work program on small economies; a
transition period for least-developed countries to join the WTO TRIPS Agreement;
measures to facilitate least-developed countries’ accession to the WTO; a waiver to
facilitate preferential treatment for trade in services and services providers from least-
developed countries; and the WTO Trade Policy Review Mechanism.*

32 \WTO Web site, “Ministerial Conferences: Eighth WTO Ministerial Conference.” In addition, the
General Council invited a fourth country, Vanuatu, to accede to the WTO in October 2011. See section below
on accessions.

33 WTO, Ministerial Conference, “Eighth Ministerial Conference—Chairman’s Concluding Statement,”
December 17, 2011. At the conclusion of the ministerial, the conference chairman summarized the key topics
raised: (1) keeping markets open and resisting protectionism, (2) current global challenges, (3) dispute
settlement, (4) accessions, (5) regional trade agreements, (6) the role of the WTO Committee on Trade and
Development, (7) food security, (8) the programs on Aid for Trade and Enhanced Integrated Framework, and
(9) the commitment to intensify efforts to conclude the Doha Round negotiations.

3 Further information about these decisions may be found in these documents: WT/L/842—TRIPS
Non-violation and Situation Complaints; WT/L/843—Work Programme on Electronic Commerce;
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Finally, the WTO D-G, Pascal Lamy, provided a summary of points made by ministers
during the conference, as well as highlighted the accession of new members, the revised
Agreement on Government Procurement, and a number of decisions taken by ministers to
assist least-developed countries.® In closing, the D-G urged members to continue their
efforts to overcome the impasse in the Doha Round negotiations through the use of
different negotiating approaches, as well as maintain the WTO as a strong and
meaningful institution to help counter protectionism and promote continued economic
growth worldwide.*

Work Programs, Decisions, and Reviews

In addition to its Eighth Ministerial Conference,® the WTO General Council held five
meetings—February 22, May 3, July 27, October 26, and November 30. At each session,
the WTO D-G presented a formal report on the state of progress in the DDA trade
negotiations in his capacity as chairman of the TNC. The General Council also heard
reports during the year from the chairman of the Dedicated Session of the Committee on
Trade and Development (CTD) regarding the Work Program on Small Economies,® and
the chairman of the Special Session of the CTD on the Work Program on Special and
Differential Treatment. In July, the council heard the Report of the Joint Advisory Group
concerning its 44th Session, co-authored by the WTO International Trade Centre and
United Nations Conference on Trade and Development.

The General Council heard a number of reports during the year presented under various
subjects mandated to the D-G. In July and November, he reported to the council on Aid
for Trade as part of the Third Global Review.* In November, the D-G presented the
council with a periodic report on the development-assistance aspects of cotton. In
November and December, he reported to the council on certain TRIPS-related complaints
arising out of particular situations or that do not technically violate the TRIPS Agreement

WT/L/844—Work Programme on Small Economies; WT/L/845—Transition Period for Least-Developed
Countries under Article 66.1 of the TRIPS Agreement; WT/L/846—Accession of Least-Developed Countries;
WT/L/847—Preferential Treatment to Services and Service Suppliers of Least-Developed Countries; and
WT/L/848—Trade Policy Review Mechanism. WTO Web site, “Ministerial Conferences: Official
Documents of the Geneva Ministerial” (accessed January 20, 2012).

% WTO Web site, “Ministerial Conferences: Official documents of the Geneva Ministerial” (accessed
January 20, 2012).

% In a press conference at the end of the meetings, D-G Lamy also said that the Eighth WTO
Ministerial Conference would be the “last regular” ministerial that he would chair as WTO Director-General,
indicating that he was likely to step down at the end of his current term on September 1, 2013. Inside
Washington Publishers, “Lamy Signals Intent to Step Down,” December 17, 2011.

$TWTO, General Council, “Minutes of Meeting—3 May 2011,” June 30, 2011; WTO, General Council,
“Minutes of Meeting—27 July 2011,” September 21, 2011; WTO, General Council, “Minutes of Meeting—
26 October 2011,” December 7, 2011; WTO, General Council, “Minutes of Meeting—30 November 2011,”
March 21, 2012; WTO Web site, “WTO: 2011 News Items, 30 November 2011”; WTO, “General Council—
Annual Report (2011),” December 9, 2011.

% The Work Program on Small Economies was adopted by ministers in 2002 as part of the DDA as a
standing item for the General Council, with the CTD reporting regularly to the council on developments in
this area.

% The Third Global Review of Aid for Trade was held July 18-19, 2011, in Geneva, Switzerland.
Discussions were based on a joint WTO-OECD monitoring exercise designed to help providers of official
development assistance with guidance on what aid proves most effective in increasing trade benefits for least-
developed countries. See OECD/WTO, Aid for Trade and LDCs, July 2011.
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(so-called nonviolation complaints), as well as a report on the Work Program on E-
commerce.

During the year, the General Council considered and adopted requests for waiver
extensions under Article 1X of GATT (General Agreement on Tariffs and Trade) 1994,
which allow members to provide preferential tariff and trade treatment to developing
countries. In addition, during 2011 the council approved several waiver decisions
concerning procedures used to certify changes to the 2007 Harmonized Commodity
Description and Coding System (HS) and procedures to introduce HS changes to the
member schedules of concessions found in the WTO Consolidated Tariff Schedules
database.

In two sessions, February and November, the General Council held its biennial review of
the U.S. exemption provided under paragraph 3 of the GATT 1994 that permits the
extension of provisions found in U.S. legislation which govern the use of domestic- and
foreign-built vessels in U.S. maritime cabotage transport, commonly known as the Jones
Act.”’ At the November meeting, members concluded their final Transitional Review of
China’s Protocol of Accession to the WTO Agreement.”* The council took note of the
various reports submitted by WTO subsidiary bodies, along with statements made by
members, as part of the final review.

Accessions

At yearend 2011, WTO membership remained unchanged at 153 (table 3.1), although
accession was pending for four countries—Vanuatu, Russia, Montenegro, and Samoa. On
October 26, 2011, WTO members invited Vanuatu to accede to the WTO on the terms
and conditions of its protocol of accession, which was open for Vanuatu’s ratification, by
signature or otherwise, through December 31, 2011.%* Although Vanuatu’s delegate
notified his government’s acceptance on October 26, subject to ratification, Vanuatu did
not ratify its protocol of accession by the end of 2011.%

At the Ministerial Conference on December 16, 2011, ministers announced their decision
inviting Russia to accede to the WTO on the terms and conditions set out in its protocol
of accession. Russia’s protocol of accession was opened for acceptance, “by signature or

4 Review of the exemption is provided under paragraph 3 of GATT 1994 (WT/L/810,
WT/L/810/Corr.1, WT/GC/W/648). Cahotage is the transport of merchandise between two locations within a
country’s boundaries.

4l China—Transitional Review under Section 18.2 of the Protocol of Accession to the WTO Agreement
(WT/GC/136, G/L/977, S/IC/37, IP/C/60, WT/BOP/R/103, G/TBT/30).

2 \WTO, “Accession of Vanuatu—Decision of 26 October 2011,” November 3, 2011.

“WTO, “Protocol on the Accession of Vanuatu—Notification of Acceptance,” November 16, 2011.
Vanuatu was unable to complete its domestic ratification procedures by yearend 2011. On July 4, 2012,
Vanuatu requested that the WTO General Council re-open its protocol of accession for acceptance by
December 31, 2012. WTO, “Protocol of Accession of Vanuatu,” WT/GC/146, July 4, 2012.

3-10



TABLE 3.1 WTO membership in 2011

Albania

Angola

Antigua and Barbuda
Argentina

Armenia

Australia

Austria

Bahrain
Bangladesh
Barbados

Belgium

Belize

Benin

Bolivia

Botswana

Brazil

Brunei Darussalam
Bulgaria

Burkina Faso
Burma (Myanmar)
Burundi

Cambodia
Cameroon

Canada

Cape Verde

Central African Republic
Chad

Chile

China, Peoples Republic of
Colombia

Congo, Democratic Republic of the
Congo, Republic of the
Costa Rica

Cote d’lvoire
Croatia

Cuba

Cyprus

Czech Republic
Denmark

Djibouti

Dominica
Dominican Republic
Ecuador

Egypt

El Salvador

Estonia

EU

Fiji

Finland

France

Gabon

Gambia
Georgia
Germany
Ghana
Greece
Grenada
Guatemala
Guinea
Guinea-Bissau
Guyana

Haiti
Honduras
Hong Kong, China
Hungary
Iceland

India
Indonesia
Ireland

Israel

Italy
Jamaica
Japan
Jordan
Kenya
Korea, Republic of
Kuwait
Kyrgyzstan
Latvia
Lesotho
Liechtenstein
Lithuania
Luxembourg
Macao, China
Macedonia
Madagascar
Malawi
Malaysia
Maldives
Mali

Malta
Mauritania
Mauritius
Mexico
Moldova
Mongolia
Morocco
Mozambique
Namibia
Nepal
Netherlands
New Zealand

Nicaragua

Niger

Nigeria

Norway

Oman

Pakistan

Panama

Papua New Guinea
Paraguay

Peru

Philippines

Poland

Portugal

Qatar

Romania

Rwanda

Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the Grenadines
Saudi Arabia
Senegal

Sierra Leone
Singapore

Slovakia

Slovenia

Solomon Islands
South Africa

Spain

Sri Lanka

Suriname

Swaziland

Sweden

Switzerland

Taiwan (Chinese Taipei)®
Tanzania

Thailand

Togo

Tonga

Trinidad and Tobago
Tunisia

Turkey

Uganda

Ukraine

United Arab Emirates
United Kingdom
United States of America
Uruguay

Venezuela

Vietnam

Zambia

Zimbabwe

Source: WTO, "Membership of the World Trade Organization—Revision" (accessed February 10, 2012).

®In the WTO, the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu is informally referred to as “Chinese

Taipei,” also known as “Taiwan.”
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otherwise, within a period of 220 days from the approval of the Protocol of Accession of
the Russian Federation™** (unofficially calculated as being through July 23, 2012).

At the Ministerial Conference, on December 17, 2011, ministers also announced their
decisions inviting Montenegro and Samoa to accede to the WTO on the terms and
conditions set out in their individual protocols of accession. Montenegro’s protocol was
to be open for acceptance by ratification or otherwise through March 31, 2012, ** and
Samoa’s was to be open through June 15, 2012. “® Not counting the above four countries
with accessions in progress, there were 27 WTO observer governments at yearend 2011
(table 3.2), in addition to observing international organizations. An acceding government
becomes a WTO member 30 days following its ratification of the protocol of accession.

Selected Plurilateral Agreements

Agreement on Government Procurement

The Committee on Government Procurement met once formally during the year, on
March 9, 2011, and informally in weeks beginning March 7, May 23, September 19, and
October 17, 2011. As of November 2011, there were 15 members who are party to the
Agreement on Government Procurement (GPA).*” Armenia became a party to the GPA
on September 15, 2011. As of November 2011, a further nine countries are in the process
of acceding to the agreement: Albania, China,*® Georgia, Jordan, Kyrgyzstan, Moldova,

44 Russian approval of its protocol of accession will provide for the exchange of its concessions and
commitments “immediately and unconditionally” with all other WTO members granting reciprocal status.
Under Article X111 (Non-Application of Multilateral Trade Agreements between Particular Members) of the
Marrakesh Agreement Establishing the World Trade Organization (“WTO Agreement”), an existing WTO
member (such as the United States) can decline to apply the WTO Agreement and its Annexes 1 and 2 to an
acceding member (such as Russia) if either member so notifies the WTO Ministerial Conference before the
terms of accession are approved by the conference. (Annex 1 contains Annex 1A, Multilateral Agreements on
Trade in Goods; Annex 1B, the General Agreement on Trade in Services; and Annex 1C, the Agreement on
Trade-Related Aspects of Intellectual Property Rights. Annex 2 contains the Understanding on Rules and
Procedures Governing the Settlement of Disputes.) On December 16, 2011, both the United States and Russia
notified the WTO Ministerial Conference of their invocation of Article XI1I of the WTO Agreement. WTO,
The Results of the Uruguay Round of Multilateral Trade Negotiations—the Legal Texts, 6-19; WTO,
“Accession of the Russian Federation—Invocation by the United States,” December 16, 2011; WTO,
“Accession of the Russian Federation—Invocation by the Russian Federation,” December 16, 2011; Cooper,
Russia’s Accession to the WTO, January 30, 2012, 15-16.

4 WTO, “Accession of Montenegro—Decision of 17 December 2011,” December 17, 2011.

6 WTO, “Accession of Samoa—Decision of 17 December 2011,” December 17, 2011.

47 As of November 11, 2011, the 15 parties to the Agreement on Government Procurement were
Armenia; Aruba; Canada; European Communities (encompassing commitments for the EU-27 member
states); Hong Kong, China; Iceland; Israel; Japan; Korea; Liechtenstein; Norway; Singapore; Switzerland;
Taiwan; and the United States. The committee had 22 observers: Albania, Argentina, Australia, Bahrain,
Cameroon, Chile, China, Colombia, Croatia, Georgia, India, Jordan, Kyrgyzstan, Moldova, Mongolia, New
Zealand, Oman, Panama, Saudi Arabia, Sri Lanka, Turkey, and Ukraine. WTO, “Report (2011) of the
Committee on Government Procurement,” November 16, 2011.

8 China applied for accession to the GPA on December 28, 2007. China submitted its initial offer on
January 7, 2008. Written requests were circulated for improvements in China’s offer during 2008, 2009, and
2010. China submitted its revised offer on July 9, 2010. Requests were again circulated for improvements in
China’s revised offer. WTO, “Report (2011) of the Committee on Government Procurement,” GPA/110,
November 16, 2011, 3-4. China submitted its second revised offer on November 30, 2011, which included
coverage of sub-central entities in three major municipalities and two provinces, as well as coverage of two
new service sectors. Inside Washington Publishers, “China GPA Offer Covers Some Sub-Central Entities,”
December 9, 2011.
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TABLE 3.2 WTO observers in 2011

Afghanistan Equatorial Guinea S&o Tomé and Principe
Algeria Ethiopia Serbia

Andorra Iran Seychelles

Azerbaijan Iraq Sudan

Bahamas Kazakhstan Syria

Belarus Laos Tajikistan

Bhutan Lebanon Uzbekistan

Bosnia and Herzegovina Liberia Vatican (Holy See)
Comoros Libya Yemen

Source: WTO, “Members and Observers” (accessed February 28, 2012).

Note: At the end of 2011, four other observers were pending accession to the WTO: Montenegro, Russia, Samoa,

and Vanuatu.

Oman, Panama, and Ukraine. In addition, four WTO members have commitments in their
WTO protocols of accession to become a party to the GPA: Croatia, Macedonia (Former
Yugoslav Republic of Macedonia), Mongolia, and Saudi Arabia, although the committee
has noted that several of these commitments have been outstanding for some time. Russia
also has a commitment in its WTO protocol of accession to become a party to the GPA
once it has acceded to the WTO.

Renegotiation of the agreement

At the Ministerial Conference, the chairman of the Committee on Government
Procurement announced the agreement in principle to a revised GPA, encompassing both
text and coverage, as well as various related decisions. Negotiations began in 1997 under
Article XXIV:7 to improve the agreement, eliminate discriminatory measures and
practices, and extend the agreement’s coverage among all parties. By 2004, modalities
for the coverage® negotiations had been adopted by the parties. By 2006, the parties had
reached provisional agreement on a revised text for Articles | through XXI. By 2010,
initial offers on coverage had been submitted by all parties, along with a number of
revised offers.

At the December 2011 meeting, the parties presented the revised text as well as enabling
decisions, such as a protocol to amend the agreement. They also presented decisions
concerning work programs on small and medium-sized enterprises, collection of
statistical data, sustainable procurement, exclusions and restrictions in parties’ annexes,
and safety standards in international procurement. The parties to the agreement directed
their officials to complete final verification and legal review of the revised text and
decisions to allow adoption of the revised GPA in 2012."

9 The GPA applies to entities covered under the agreement that issue procurement contracts for goods
at the central government level, subcentral government level, and other levels of government—such as
municipalities or regulated authorities—as well as to covered entities issuing procurement contracts for
services and, separately, for construction services.

0 WTO, “Report (2011) of the Committee on Government Procurement,” November 16, 2011, 9-10.

L WTO, Committee on Government Procurement, “Ministerial-Level Meeting of the Committee on
Government Procurement,” December 16, 2011. The revised GPA was adopted on March 30, 2012. USTR,
“United States Welcomes Formal Adoption of GPA Revision,” March 30, 2012.
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Agreement on Trade in Civil Aviation

The Committee on Trade in Civil Aircraft held one regular meeting, on November 11,
2011. In addition to selecting a new chairman, the committee continued to discuss work
on the revision of the Product Coverage Annex (PCA) of the 1979 Agreement on Trade
in Civil Aircraft, so as to bring it into conformity with 2007 HS nomenclature.>® The
chair reported that informal exchanges between signatories during the year had resolved a
number of outstanding differences concerning subheadings in the annex. He suggested
that, depending on the outcome of informal consultations that he would hold with
signatories, the committee could be in a position to prepare a final revised PCA in the
first half of 2012 for subsequent adoption. At the end of 2011, membership remained
unchanged at 31 signatories. In addition, there were 23 WTO members and one non-
WTO member (Russia) as observers in the committee.>

Ministerial Declaration on Trade in Information Technology Products

The Committee of Participants on the Expansion of Trade in Information Technology
Products (typically referred to as the “Information Technology Agreement” or ITA)
reported 46 participants as of May 12, 2011.>* These participants cover roughly 97
percent of world trade in information technology (IT) products. The committee held two
formal meetings in 2011, on May 24 and October 24.>

During the year, the committee reviewed the implementation status of the Ministerial
Declaration on Trade in Information Technology Products, reporting that most
participants had formally modified their WTO schedules as required by their ITA
commitments. The committee noted that 24 of its participants have responded to date in
the effort to draft a list of conformity assessment procedures in use by ITA participants
regarding electromagnetic compatibility (EMC) and electromagnetic interference (EMI):
the EMC/EMI Pilot Program. The committee continued deliberations on its Work
Program on Nontariff Measures affecting IT products. The committee also continued to
review divergences in how ITA participants classify IT products, with the chairman

22 WTO, “Report (2011) of the Committee on Trade in Civil Aircraft,” November 16, 2011.

53 As of November 11, 2011, the 31 signatories to the Agreement on Trade in Civil Aircraft were
Albania; Canada; Egypt; the EU; Georgia; Japan; Macao, China; Norway; Switzerland; Taiwan; and the
United States. The following EU member states are signatories to the agreement in their own right: Austria,
Belgium, Bulgaria, Denmark, Estonia, France, Germany, Greece, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, Netherlands, Portugal, Romania, Spain, Sweden, and the United Kingdom. WTO,
Committee on Trade in Civil Aircraft, “Minutes of the Meeting Held on 11 November 2011,” November 14,
2011.

5 As of May 12, 2011, the 46 participants to the Ministerial Declaration on Trade in Information
Technology Products—as implemented through the Committee of Participants on the Expansion of Trade in
Information Technology Products—were Albania; Australia; Bahrain; Canada; China; Costa Rica; Croatia;
Dominican Republic; Egypt; El Salvador; the EU (encompassing commitments for the EU-27 member states);
Georgia; Guatemala; Honduras; Hong Kong, China; Iceland; India; Indonesia; Israel; Japan; Jordan; Korea;
Kuwait; Kyrgyzstan; Macao, China; Malaysia; Mauritius; Moldova; Morocco; New Zealand; Nicaragua;
Norway; Oman; Panama; Peru; Philippines; Saudi Arabia; Singapore; Switzerland (the customs union of
Switzerland and Liechtenstein); Taiwan; Thailand; Turkey; Ukraine; the United Arab Emirates; the United
States; and Vietnam. WTO, Committee of Participants on the Expansion of Trade in Information Technology
Products, “Status of Implementation—Note by the Secretariat—Revision,” October 10, 2011.

% WTO, Committee of Participants on the Expansion of Trade in Information Technology Products,
“Minutes of the Meeting of 24 May 2011,” September 12, 2011; WTO, Committee of Participants on the
Expansion of Trade in Information Technology Products, “Minutes of the Meeting of 24 October 2011,”
December 19, 2011, respectively.
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suggesting consultations with participants in 2012 to further a draft decision on the
matter. The participants exchanged views on proposals presented. At the October
meeting, Russia stated its intention to join the ITA. Finally, the participants agreed to
organize a symposium in 2012 in commemoration of the upcoming 15th anniversary of
the ITA.

Dispute Settlement Body

This section focuses on complaints filed before the WTO Dispute Settlement Body
(DSB) and on panel and Appellate Body findings and recommendations adopted under
the WTO Dispute Settlement Understanding (DSU) during calendar year 2011 that
involve the United States.>® Appendix table A.21 shows developments during 2011 in the
WTO dispute settlement proceedings in which the United States was either a complainant
or respondent. Box 3.1 provides an overview of the WTO dispute settlement process. The
summaries in this section are intended to identify key issues raised in the complaint, note
key procedural events as the dispute moves forward, and indicate the panel or Appellate
Body ruling. The summaries should not be regarded as comprehensive or as reflecting a
U.S. government interpretation of the issues raised or addressed in the dispute or in a
panel or Appellate Body report. The summaries are based entirely on information in
publicly available documents, including summaries published online by the WTO and
news releases issued by U.S. government agencies.

The panels active in disputes involving the United States at the start of 2011, either as a
complainant or respondent, all circulated reports during 2011. However, proceedings
were still underway in a number of these disputes, since either the complaining or
respondent party, or both, had appealed certain issues of law and legal interpretation to
the Appellate Body. Two of the longest-running disputes, both of which date back to
2005 and involve complaints made by the United States and the European Communities
(EC)*" about each other’s measures affecting trade in large civil aircraft, moved closer to
conclusion. In dispute DS316, European Communities—Measures Affecting Trade in
Large Civil Aircraft, in which the United States alleged that the EC and its member states
provided subsidies to Airbus companies, the Appellate Body circulated its report to
members in May 2011, and the report and modified panel report were adopted by the
DSB on June 1, 2011. The panel reviewing the EC’s complaint about alleged U.S.
subsidies that benefited Boeing circulated its report on March 31, 2011 (DS353, United
States—Measures Affecting Trade in Large Civil Aircraft—Second Complaint). The panel
decision in that dispute was on appeal to the Appellate Body at the end of 2011. These
cases are described in more detail below.

There were also developments in several disputes in the post-panel, post-Appellate Body
phase relating to arbitration and efforts to take countermeasures. For example, in DS316,
European Communities—Measures Affecting Trade in Large Civil Aircraft, the EU on

% For additional information on the WTO dispute settlement process, WTO Dispute Settlement
Understanding, and individual dispute cases, see the WTO Web site, “Dispute Settlement” gateway at
http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm.

°" The term “European Communities” (EC) is used rather than “EU” in this report’s WTO dispute
settlement section if the source document WTO online summary uses “EC.”
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BOX 3.1 Overview of the WTO dispute settlement procedures

The WTO Dispute Settlement Understanding (DSU) establishes a framework for the resolution of disputes that arise
between members under the WTO agreements.? Under the DSU, a member may file a complaint with the WTO Dispute
Settlement Body (DSB). After filing, the member must first seek to resolve the dispute through consultations with the
named respondent party If the parties fail to resolve the dispute through consultations, the complaining party may ask
the DSB to establish a panel to review the matters raised by the complaint and make findings and recommendations.*
Either party may appeal issues of law covered in the panel report and legal interpretations developed by the panel to the
WTQO'’s Appellate Body

The findings and recommendations of the Appellate Body and of the panel (as modified by the Appellate Body) are then
adopted by the DSB unless there is a consensus by the members to reject the ruling. While the guidelines suggest that
panels should complete their proceedings in six months, and the Appellate Body should complete its review in 60 days,
these periods are often extended.

Once the panel report or the Appellate Body report is adopted, the party concerned must notify the DSB of its intentions
with respect to implementation of adopted recommendations.® If it is impracticable to comply immediately, the party
concerned is given a reasonable period of time to comply, with the time to be decided either through agreement of the
parties and approval by the DSB, or through arbitration. Further provisions set out rules for compensatlon or the
suspension of concessions in the event the respondent fails to implement the recommendations.” Within a specified
timeframe, parties can enter into negotiations to agree on mutually acceptable compensation. Should the parties fail to
reach agreement, a party to the dispute may request the DSB’s authorization to suspend concessions or other obligations
to the other party concerned. Disagreements over the proposed level of suspension may be referred to arbitration.

WTO ;“Understanding on Rules and Procedures Governing the Settlement of Disputes,” 1995
*WTO Dispute Settlement Understanding, Article 4.

WTO Dispute Settlement Understanding, Article 6.

‘WTO Dispute Settlement Understanding, Article 17.6.

*WTO Dispute Settlement Understanding, Article 21.3.

'wTo Dispute Settlement Understanding, Article 22.

June 17, 2011, informed the DSB that it intended to implement the DSB’s
recommendations and rulings, and on December 19, 2011, the EU informed the DSB
that it had done so. However, the United States after reviewing the EU’s compliance
report, was of the view that the EU had not taken the steps needed to bring its measures
into compliance with the DBS’s recommendation and rulings; on December 9, 2011, the
United States requested consultations with the EU under Article 21.5 of the DSU and
authorization to take countermeasures under Article 22 of the DSU and Atrticle 7.9 of the
Agreement on Subsidies and Countervailing Measures (SCM). At the DSB meeting of
December 22, 2011, the EU objected to the level of suspension of concessions or other
obligations proposed by the United States. The EU asked the DSB to refer the matter to
arbitration under Article 22.6 of the DSU, and the DSB did s0.®

8 WTO, DS316, European Communities—Measures Affecting Trade in Large Civil Aircraft, online
summary. See also USTR, “Statement by U.S. Trade Representative Ron Kirk in Response to EU
Compliance Offer,” December 1, 2012; USTR, “The United States Challenges EU Non-Compliance in WTO
Airbus Ruling,” December 9, 2011.
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New Requests for Consultations and New Panels Established

During 2011, WTO members filed eight new requests for WTO dispute settlement
consultations, compared with 17 requests in 2010, 14 in 2009, and 19 in 2008. The
United States was either the complainant or named respondent in four of the eight
requests. Seven new dispute settlement panels were established in 2011(table 3.3),
including two at the request of the United States against China and one by China against
the United States. This compares with seven panels established in 2010, ten in 2009, and
five in 2008.

Requests for consultations filed during 2011 in which the United States was the
complaining party or named respondent

In the eight requests for dispute settlement consultations filed during 2011, the United
States was the complaining party in one complaint, which involved Chinese
countervailing duty and antidumping duty measures on U.S. broiler products; at the
request of the United States, a panel was established in that dispute in early 2012. >

The United States was the named respondent in three disputes—one filed by the Republic
of Korea (Korea) (U.S. antidumping measures on corrosion-resistant carbon steel flat
products from Korea), one filed by China (U.S. antidumping measures on shrimp and
diamond sawblades), and one filed by the EU (U.S. antidumping measures on imports of
stainless steel sheet and strip in coils from Italy). All three involved the U.S. application
of “zeroing methodology”® in calculating antidumping duty margins. A panel was
requested and established during 2011 in only one of the disputes, the one brought by
China. ®* Korea requested establishment of a panel and then withdrew the request in the
dispute it brought. ®® As of the end of 2011, the EU had not requested establishment of a
panel in the third dispute. ®

Panels established during 2011 at the request of the United States
As indicated in table 3.3, during 2011 the DSB established two panels at the request of

the United States, one to consider a U.S. complaint about certain measures by China
affecting electronic payment services, and a second to consider a U.S. complaint about

% WTO, DSB, DS427: China—Anti-Dumping and Countervailing Duty Measures on Broiler Products
from the United States, online summary. A panel was established on January 20, 2012. See also USTR,
“United States Files WTO Case against China,” September 20, 2011; USTR, “To Protect American Jobs,
United States Announces Next Step,” December 8, 2011.

% prior to 2006, USDOC engaged in a practice called “zeroing,” in which it treated non-dumped
transactions as having a zero margin for purposes of computing a weighted average dumping margin for a
class or kind of subject merchandise. USDOC has changed this practice in response to adverse rulings from
the WTO. Under the revised practice, USDOC uses the non-dumped transactions as an offset to dumped
transactions.

81 WTO, DSB, DS422: United States—Anti-Dumping Measures on Shrimp and Diamond Sawblades
from China, online summary. China filed its request for consultations on February 28, 2011. See the section
below on panels established during 2011 for a further description of the issues raised and the procedural
history.

82 \WTO, DSB, DS420: United States—Anti-Dumping Measures on Corrosion-Resistant Carbon Steel
Flat Products from Korea, online summary.

8 WTO, DSB, DS424:United States—Anti-Dumping Measures on Imports of Stainless Steel Sheet and
Strip in Coils from Italy, online summary.
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TABLE 3.3 WTO dispute settlement panels established during 2011

Case no. Complainant Respondent Case name Panel established
DS369 Canada European European Communities—Measures March 25, 2011
DS400 Canada Communities Prohibiting the Importation and (Canada) and
DS401 Norway Marketing of Seal Products April 21, 2011
(Norway); panels
consolidated.
DS412 Japan Canada Canada—Certain Measures Affecting July 20, 2011
the Renewable Energy Generation
Sector
DS413 United States China China—Certain Measures Affecting March 25, 2011
Electronic Payment Services
DS414 United States China China—Countervailing and Anti- March 25, 2011
Dumping Duties on Grain Oriented Flat-
Rolled Electrical Steel from the United
States
DS421 Ukraine Moldova Moldova—Measures Affecting the June 17, 2011
Importation and Internal Sale of Goods
(Environmental Charge)
DS422 China United States United States—Anti-Dumping Measures  Oct. 25, 2011
on Shrimp and Diamond Sawblades
from China
DS423 Moldova Ukraine Ukraine—Taxes on Distilled Spirits July 20, 2011

Source: Derived from WTO, “Dispute Settlement: The Disputes—Chronological List of Disputes” (accessed March

15, 2012).

countervailing duties and antidumping duties imposed by China on imports of grain-
oriented flat-rolled electrical steel from the United States. The issues raised and the
procedural histories of the two disputes are summarized below.

China—Certain Measures Affecting Electronic Payment Services (DS413). In this
dispute, filed in September 2010, the United States alleged that China appears to be
acting inconsistently with its obligations under Articles XVI and XVII of the GATS in
restrictions and requirements pertaining to electronic payment services for payment card
transactions and the suppliers of those services. The United States alleged that China
permits only a Chinese entity (China Union Pay) to supply electronic payment services
for payment card transactions denominated and paid in renminbi in China; that China
requires all payment card processing devices to be compatible with that entity’s system,
and requires that payment cards bear that company’s logo; and that the Chinese entity has
guaranteed access to all merchants in China that accept payment cards, while services
suppliers of other WTO members must negotiate for access to merchants. After
consultations failed to resolve the dispute, the United States asked that a panel be
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established. A panel was established on March 25, 2011, and composed on July 4, 2011.
The panel expects to issue its report to the parties by May 2012.%

China—Countervailing and Anti-Dumping Duties on Grain Oriented Flat-Rolled
Electrical Steel from the United States (DS414). In this dispute, filed in September
2010, the United States alleged that China acted inconsistently with its obligations under
certain articles of the SCM Agreement and the Anti-Dumping Agreement and Article VI
of the GATT 1994 in the imposition of countervailing duties and antidumping duties on
grain-oriented flat-rolled electrical steel from the United States. The U.S. subsidies that
China determined to confer a benefit are the “Buy America” provisions of the American
Recovery and Reinvestment Act of 2009 and also state government procurement laws.
After consultations failed to resolve the dispute, the United States asked that a panel be
established; the panel was established on March 25, 2011, and composed on May 10,
2011. The panel circulated its report to WTO members on June 15, 2012.%°

Panels established during 2011 in which the United States was the named respondent

During 2011, the DSB established one panel in which the United States was the named
respondent. As of the end of 2011, the panel proceeding was still pending in this dispute.

United States—Anti-Dumping Measures on Shrimp and Diamond Sawblades from
China (DS422). In this dispute, China requested consultations in February 2011 and July
2011, respectively, with respect to U.S. use of zeroing in the original investigation and
several administrative reviews in calculating dumping margins on imports of shrimp from
China and with regard to the U.S. zeroing practice in calculating dumping margins on
imports of diamond sawblades and parts thereof from China. China asserted that the U.S.
zeroing practices are inconsistent with U.S. obligations under Article VI of GATT 1994
and the Antidumping Agreement. After consultations failed to resolve the dispute, China
asked that a panel be established. A panel was established on October 25, 2011, and the
panel6\évas composed on December 21, 2011. The matter was still pending at the end of
2011.

Panel and Appellate Body Reports Issued and/or Adopted during 2011 That
Involve the United States

During 2011, the DSB adopted panel and/or Appellate Body reports in original disputes®
in six cases in which the United States was the complainant or a respondent (table 3.4).

8 WTO, DSB, DS413: China—Certain Measures Affecting Electronic Payment Services, online
summary. See also USTR, “USTR Requests WTO Dispute Settlement Panels in Two Cases against China,”
February 11, 2011. As of July 1, 2012, the panel had not issued its report.

8 WTO, DSB, DS414: China—Countervailing and Anti-Dumping Duties on Grain Oriented Flat-
Rolled Electrical Steel from the United States, online summary. See also USTR, “USTR Requests WTO
Dispute Settlements Panels,” February 11, 2011.

% WTO, DSB, DS422: United States—Anti-Dumping Measures on Shrimp and Diamond Sawblades
from China, online summary. See also USTR, “USTR Statement Regarding China’s Decision,” February 28,
2011, in which the USTR expressed disappointment in China’s decision to request consultations in light of a
U.S. Department of Commerce proposal in December 2011 to end zeroing in administrative reviews, the core
issue on which China requested consultations.

67 As opposed to panel and Appellate Body reports issued in subsequent compliance proceedings.
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TABLE 3.4 WTO dispute settlement panel and Appellate Body (AB) reports circulated or adopted in 2011 in which

the United States was a party

Date of report

Case no. Complainant Respondent Case name circulation or adoption
DS316 United States European European Communities—Measures AB report adopted
Communities Affecting Trade in Large Civil Aircraft (June 1, 2011).
DS353 European United States United States—Measures Affecting Panel report
Communities Trade in Large Civil Aircraft—Second circulated (Mar. 31,
Complaint 2011).
Panel report appealed
(Apr. 1, 2011:
European
Communities; Apr. 28,
2011: United States).
DS379 China United States United States—Definitive Anti-Dumping AB report adopted
and Countervailing Duties on Certain (Mar. 25, 2011).
Products from China
DS381 Mexico United States United States—Measures Concerning  Panel report
the Importation, Marketing and Sale of  circulated (Sept. 15,
Tuna and Tuna Products 2011).
Panel report appealed
(Jan. 25, 2012)
DS382 Brazil United States United States—Anti-Dumping Panel report adopted
Administrative Reviews and Other (June 17, 2011).
Measures Related to Imports of Certain
Orange Juice from Brazil
DS384, Canada, Mexico  United States United States—Certain Country of Panel report
DS386 Origin Labeling (COOL) Requirements  circulated (Nov. 18,
2011).
DS394 United States China China—Measures Related to the AB report adopted
Exportation of Various Raw Materials (Feb. 22, 2012).
DS399 China United States United States—Measures Affecting AB report adopted
Imports of Certain Passenger Vehicle (Oct. 5, 2011).
and Light Truck Tyres from China
DS402 Korea United States United States—Use of Zeroing in Anti-  Panel report adopted
Dumping Measures Involving Products  (Feb. 24, 2011).
from Korea
DS403 United States Philippines Philippines—Taxes on Distilled Spirits ~ AB report adopted
(Jan. 20, 2012).
DS404 Vietnam United States United States—Anti-Dumping Measures Panel report adopted
on Certain Shrimp from Viet Nam (Sept. 2, 2011).
DS406 Indonesia United States United States—Measures Affecting the Panel report

Production and Sale of Clove Cigarettes

circulated (Sept. 2,
2011).

Panel report appealed
(Jan. 5, 2012).

Source: Derived from WTO, “Dispute Settlement: The Disputes—Chronological List of Disputes” (accessed March

20, 2012).
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At yearend 2011, panel reports issued during 2011 in six other disputes in which the
United States was the complainant or a respondent were either pending possible appeal or
under appeal before the Appellate Body, or were pending adoption (along with the
Appellate Body report) by the DSB.

Reports in which the United States was the complainant

European Communities—Measures Affecting Trade in Large Civil Aircraft
(DS316). In this dispute, the United States challenged certain measures by the EC and the
member states that provide subsidies to Airbus companies that are inconsistent with
obligations under the SCM Agreement and GATT 1994. The measures at issue included
over 300 instances of subsidization, including measures relating to financing for the
design and development of products; grants and government-provided goods and services
related to manufacturing sites; loans on preferential terms; assumption and forgiveness of
debt; and various other measures relating to the entire family of Airbus products (A300
through the A380). A panel was established on July 20, 2005, and composed on October
17, 2005, but completion of a panel report was delayed numerous times due to
substantive and procedural complexities.

A panel report was circulated on June 30, 2010. The panel found that many of the alleged
subsidies, including certain export measures, loans, grants related to manufacturing sites,
an equity interest in Airbus, and capital contributions, constituted specific subsidies. The
panel concluded that Airbus would not have been able to bring to the market the