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REPORT TO THE PRESIDENT ON
INVESTIGATION NO. TA-201-52,
UNWROUGHT COPPER

July 16, 1984

Determination

On the basis of the information developed in the course of investigation
No. TA-201-52, the Commission determines that black copper, blister copper,
and anode copper, provided for in item 612.03 of the Tariff Schedules of the
United States (TSUS), and un@rought cbpper, other than alloyed, provided for
in TSUS item 612.06, are being imported into the United States in such
increased quantities as to be a substantial cause of serious injury 1/ to the
démestic industry producing articles like or directly competitive with the

imported articles.

Findings and recommendations

Chairwoman Stern and Commissioner Rohr find and recommend that in order

to prevent 2/ or remedy 3/ such serious injury it is necessary to impose a
5—cent—per—pound duty in addition to the present rate on imports of copper
provided for in TSUS items 612.03 and 612.06. The increased duty would remain
in effect for 5 years.

Commissioners Eckes and Lodwick find and recommend that in order to

remedy the serious injury found to exist—
(1) it is necessary to impose cuantitative restrictions for the 5-year
period beginning July 1, 1984, as follows-——
(a) For unwrought copper, other than alloyed, provided for
in TSUS item 612.06, not more than 375,000 short tons,

of which 25,000 short tons are to be allocated for wire bar;

1/ Chairwoman Stern determines that increased imports are a substantial
cause of a threat of serious injury. ' '

2/ Chairwoman Stern, having found a threat of serious injury, finds and
recommends relief necessary to prevent such threatened injury.

3/ Commissioner Rohr, having found serious injury, finds and recommends
relief necessary to remedy such injury. '



(b) For black, blister, and anode copper, provided for in

TSUS item 612.03, 50,000 short tons.

(2) The period 1978-82 is the most recent period representative of
imports of fhese articles. | | |

(3) No more than 25 percent of each of the respective aggregate
quantities specified in (1) above, for each class of articles may be entered
during any calendar quarter.

(4) In order to provide fOr a mdre equitable distribution of imports
among supplying countries, the quantities specified in (1), above, for each
class of articles should be allocated on a country-by—country basis.

Vice Chairman Liebeler finds that no increase in duty or imposition of

import restrictions will remedy the injury to this industry and therefore
recommends that no relief be provided. If the President decides to impose
import relief, the Vice Chairman recommends he impose a tariff of no more'than

five cents a pound.

Background

On January 26, 1984, the United States International Trade Commission
instituted investigation No. TA-201-52, under section 201(b)(1) of the Trade
Act of 1974 (19 U.S.C. 2251 (b)(1)), to determine whether black copper,
blister copper, and anode copper, provided for in TSUS item 612.03, and
unwrought copper, other than alloyed, provided for in TSUS item 612.06, are
being imported into the United States in such increased quantities as to be a
substantial cause of serious injury, or the threat thereof, to the domestic

industry producing articles like or directly competitive with the imported

articles. .



The investigation was instituted following receipt of a petition filed on
behalf of Anaconda Minerals Co., ASARCO Inc., Copper Range Co., Cyprus Mines
Corp., Duval Corp., Inspiration Consolidated Copper Co., Kennecott Corp.,
Magmai Coppér Co., Phelps Dodge Corp., Pinto Valley Copper Cérp.{ and Ranchers
Exploration & Development Corp. On April 30, 1984, Copper Range Co. informed’
the Commission that it was financially unable to continue as a petitioner to
the investigation and was therefore withdrawing from the investigation.

Notice of the institutién of the investigation and the scheduling of a
public hearing to be held in connection with the investigatién was given by
posting -copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, D.C., and by publishing the notice

in the Federal Register of February 15, 1984 (49 F.R. 5842). A public hearing

was held on May 15-17, 1984, at which time all persons were afforded the
opportunity to be present, to presgnt evidence, and to be heard. On Juné 14,
1984, the Commission, meeting in public session, announced its affirmative
injury determination. The Commission announced its remedy findings and
recommendations in a public meeting held June 27, 1984,

This report is being furnished to the President in accordance with
section 201(d)(1) of the Trade Act. The information in the report was
obtained from fieldwork and interviews by members of the Commission's étaff
and from other Federal agencies, responses to Commission questionnaires,
information presented at the public heariﬁgs, briefs submitted by interested

parties, the Commission's files, and other sources.
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VIEWS OF COMMISSIONERS ECKES, LODWICK, AND ROHR

.On the basis of the record in this investigation, we have determined that
black copper, blister copper, and anode copper, provided for in item 612.03 of
the Tariff Schedules of the United States and unwrought copper, other than
alloyed ("refined copper"), provided for in item 612.06 of the Tariff
Schedules of the United States, are being imported into the United States in
such increased quantities as to be a substantial cause of serious injury, or
the threat thereof, to the démestic industry producing an article like or
directly competitive with the imported articles.

The purpose of section 201 of the Trade Act of 1974 1/ is to prevent or
remedy serious injury to the domestic productive resources 2/ that is
substantially caused by imports while facilitating adjustment to import
competition. 3/ Before the Commission can make an affirmative determination
and recommend import relief, however, the Commission must find:

(1) that imports of articles concerned are entering the
United States in increased quantities;

(2) that the domestic industry producing an article like or
directly competitive with the imported article is being
seriously injured or threatened with serious injury; and

(3) that increased imports are a substantial cause of the
serious injury or threat thereof to the domestic industry.

As will be discussed in greater detail below, the conditions of the domestic
industry in this investigation satisfy the statutory criteria and the domestic
industry is, therefore, entitled to an affirmative injury determination under

section 201.

1/ 19 U.8.C. § 2251 ("section 201").
2/ H. Rep. No. 93-571, 93rd Cong., 1st Sess. 46 (1973).
3/ s

. Rep. No. 1298, 93rd Cong., 2nd Sess. 119 (1974).



Background

This is the second investigation that the Commission has conducted under
section 201 concerning imports of copper. Thus, in our analysis of the
condition of this industry and the impact of imports, we examined both the
industry's current condition and the changes that have occurred since the
previous investigation. In the earlier copper investigation, 4/ the
Commission found that increased imports were a substantial cause of serious
injury to the domestic industry. The depressed conditions affecting the
industry at that time are comparable to the conditions experienced by the
industry today. Decreased demand for copper, high inventories, high domestic
production costs, and a depressed world price were all apparent in 1978.

Then, as now, the Commission had to aésess the conditions of trade given
the nature of copper as a fungible commodity. Copper is a commodity which is
generally freely traded in a transparent world market. World pfices are
established through buying and selling on two exchanges, the London Metal
Exchange and the New York Commodity Exchange. The prices on these exchanges
and the fluctuation in those prices areé fundamentally determined by the
relative levels of world supply and world demand.

The current depressed state of the domestic copper industry reflects
existing world market conditions, and, therefore, is predominantly due to the
low level of world prices which are transmitted to the U.S5. industry through
imports. Current world prices have been driven low by a combination of world
overproduction and a decline in demand. In particular, a number of developing
countries, with copper as their main source of foreign exchange, are

continuing to produce and market increasing quantities of copper despite a

4/ Unalloyed, Unwrought Copper, inv. No. TA-201-32, USITC Pub. 905 (1978)
("Copper").
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worldwide glut, with plans to expand capacity even further in the near
future. At the same time, much of the world continues in a recession and
world-wide demand for copper remains depressed.

Domestic producers are forced to compete at or near this low world pricé,
as foreign producers are willing and able to supply copper to any market at
the prevailing price level. Domestic producers who fail to meet the‘wor1d>
price as adjusted for transportation and other costs cannot compete
effectively with imports.

World price is an exogenous condition under which all producers of
commodity products must compete. Thus, these world-wide supply, demand, and

price factors are conditions of trade and set the background for this

investigation.

The domestic industry

Before addressing the three statutory criteria, it is appropriate»to
define the industry which is being injured. Section 201(b)(1) defines the
term “industry" in terms of producers of articles "like or directly
competitive" with the imported articles. The report of the House Committee on
Ways and Means on the bill which became the Trade Act stated that the
Commission was to consider "the question of serious injury to the productive
resources (e.g., employees, physical facilities, and capital) employed in the
divisions or plants in which the article in question is produced." 5/

In previous cases, the Commission has implicitly described an industry as

being like a pyramid and as including all of the productive resources

5/ H. Rep. No. 93-571, 93rd Cong., lst Sess. 46 (1973).
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employed in the production of a given article. 6/ In the present case the
petition focuses on injury to the domestic industry producing refined copper.
The primary production of refined copper consists of four principal stages:
(1) mining, (2) milling, (3) smelting, and (4) refining. 7/ We recognize
however that another important source of copper is secondary production
whereby copper is recovered by recycling copper scrap material. 8/ Secondary
copper is substitutable for primary copper in most applications. 9/ In view
of the above, we find there to be one industry producing refined copper and
find that this industry includes the domestic productive resources at all four
stages used to produce refined copper, whether from primary sources, i.e.,

ores to concentrates to blister, or secondary sources, i.e., scrap. 10/

Increased imports

The increased imports test is satisfied when imports have increased
either in actual terms or relative to domestic production. 11/ There is no
question that imports of copper have increased within the meaning of section
201. In absolute terms, 1983 imports of blister and refined copper exceed
their 1979 levels by almost 24,000 12/ and 282,000 13/ short tons,

respectively. In percentage terms, 1983 imports of blister copper and refined

6/ Unalloyed, Unwrought Zinc, inv. No. TA-201-31, USITC Pub 894 (1978) at 5
and "Copper," supra note 4, at 4.

7/ Report of the Commission ("Report") at A-4-A-g.

8/ Id. at A-g.

9/ Id. at A-2.

10/ While we could technically find a second partially overlapping industry
producing blister copper and copper ores and concentrates, we do not do so in
this case because blister and refined copper operations are closely related,
and are generally carried on by the same firms.

11/ 19 U.S.C. § 2251(b)(2)(C) and S. Rep. No. 1298, 93rd Cong., 2d Sess. 121
(1974). See Stainless Steel Table Flatware, inv. No. TA-201-49, USITC Pub.
1536 (1984), p. 9, note 29.

12/ Report at A-19, Table 1.

13/ Id. at Ay, Table 2.
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copper exceed their 1979 levels by 88 percent 14/ and 125 percent, 15/
respectively.
These growing import volumes resulted in an increasing ﬁhare of domestic

consumption being supplied by imports and a declining domestic market share

supplied by domestic suppliers. The ratio of refined copper imports to
domestic consumption rose dramatically from 9.5 percent in 1979 to

25.8 percent in 1983, 16/ First quarter 1984 data show these trends

continuing. 17/

Serious injury to the domestic industry

In determining whether the industry is experiencing serious injury,
section 201 requires that we consider all relevant economic factors, including
(but not limited to): (1) the significant idling of productive facilities in
the industry, (2) the inability of a significant number of firms to operate at
a reasonable level of profit, and (3) significant unemployﬁent or
underemployment within the industry. 18/

Domestic copper mine, smelter, and refinery production all declined
significantly between 1979 and 1983. 19/ The sharpest production declines
were experienced in mining and smelting. Mine output fell 27.6 percent from
1979 to 1983 while smelter production slid 29.3 percent. 20/ Refinery output

followed a similar trend dropping 21.3 percent between 1979 and 1983. 21/

14/ Id. at A-19.

15/ Id. at A-20.

16/ Id. at A-54. Table 25.

17/ Id. at A-102, Table D-3.
18/ 19 U.5.C. § 2251(b)(2)(A).
19/ Report at A-23.

20/ Id.

21/ 1d.
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Similarly, capacity utilization of mines, smelters, and refineries
declined between 1979 and 1983. 22/ For mines, the decline was from a 78.5
percent utilization rate in 1979 to 59.8 percent in 1983. For smelters, the
drop was from 77.7 percent to 56.8 percent, and for refineries, the decrease
was from 86.8 percent to 62.0 percent. 23/

These declines in production and capacity utilization are reflected iﬁ
the domestic industry's unemployment figures. Between 1979 and 1983 the total
number of employees in the domestic industry declined nearly 40 percent 24/
while total wages paid during the same period dropped 21.6 percent. 25/

Low production and capacity utilization is also reflected in a negative
financial performance by almost the entire domestic industry. Net sales
decreased almost 24 percent while gross profits deteriorated from $820 million
in 1979 to a loss of $523 million in 1982 and a loss of $211 million in
1983. 26/ This lack of profitability has stymied the domestic éopper
industry's ability to generate funds to move toward production cost reductions
and modernization projects which would enhance its ability to adjust. Thus,

we conclude that the domestic industry is seriously injured.

Substantial cause of serious injury to the domestic industry

Section 201(b)(4) of the Trade Act defines the term "substantial cause"
as an "important" cause of injury, "not less than any other cause." 1In
examining this industry, we have already noted that the statute's required
tests of increased imports and eroding market share have been met. 1In

addition, the sophisticated dynamics of the international copper market

‘require us to examine additional economic factors, such as: (1) decline

N
N

N
SSSNSS
=
o

Id. at A-21-A-26.

Id. at A-28-A-29, Table 7.
Id. at A-29.

Id. at A-34, Table 11.

N
[=a]

|

10



11
in demand; (2) cyclical changes related to the business cycle as well as labor
contract negotiations; and (3) world price and factors of comparative
advantage. Based upon our evaluation of all these relevant economic
factors 27/ we determine that the increased imports under investigation are é

substantial cause of serious injury to the domestic industry. 28/

Decline in demand—-U.S. consumption of refined copper has trended down

since 1973. By 1983 it had fallen 19.3 percent to 2.0 million tons. 29/
Three basic long term factors are acting to reduce copper consumption. These
are (1) substitution of other materials for copper, (2) declining intensity of
copper use in products containing copper, and (3) relatively s lower growth in
industries using copper than in the overall economy. Our investigation shows
that the primary reason for the reduced consumption has been the large energy
price increases which have caused manufacturers to search for lightweight
alternatives to heavy metals. Copper consumption also has declined beéause of
technological improvements such as satellite and microwave comﬁunications
equipment, which have displaced copper—-intensive wires and resistors with
semi-conductors, and the replacement of copper by spun glass in fiber optics.
Other consumer-preference changes have occurred which have reduced the
intensity of copper use. The downsizing of vehicles and smaller radiators
required in the growing number of four and six cylinder engines resulted in a
decline in copper usage per car from 32 pounds in 1976 to 28 pounds in 1980.

§

Finally, the movement to a more service oriented economy is acting to reduce

per capita copper consumption.

27/ 19 U.S.C. § 2251(h)(2).

28/ Commissioner Eckes notes that the Senate Finance Committee warned the
Commission against a mathematical weighing of causes. The report states: "It
is not intended that a mathematical test be applied by the Comm1531on "

S. Rep. No. 1298, 93rd Cong., 2nd Sess. at 120 (1974).

29/ Report at A-54, Table 25.

1
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In our view, while a declining demand has probably accelerated the
decline of the domestic producers' U.S. market share, when compared to other

causes of injury, we find that the decline in demand is not a more important

cause of injury than increased imports.

Cyclical changes-—Among the other causes of injury considered are

cyclical changes resulting from economic recession and labor contract
negotiations. Copper is an intermediate good used in the production of
semifabricated products that are in turn used as inputs in the production of
many durable manufactured goods. 30/ Because these goods are durable, buyers
can exercise a large degree of discretion in timing their purchases. Since
buyers can delay their purchases when general economic conditions are poor,
copper consumption to a degree reflects general economic trends. We do not
believe that Congress intended that a cyclical downturn per se be a cause of
injury. 31/ If this were the case, the Commission probably would be compelled
to make a negative finding whenever our finding was made during a cyclical
downturn. Rather, we believe that Congress intended that we examine the
impact of imports in the course of the busingss cycle.

Another cyclical phenomenon experienced by the domestic copper industry
relates to labor contract negotiations and what some of the parties have
called the "strike cycle." The copper industry is heavily unionized and labor
contracts are renewed every three years. It is not uncommon for labor and
management to fail to reach an agreement before the existing contract expires
and for a strike to occur. In anticipation of such strikes domestic producers

and their customers increase their imports to ensure their ability to meet

30/ Id. at A-65A-69.

31/ See Heavyweight Motorcycles, Englnes, and Power Train Subassemblies, inv.
No. TA-201-47, USITC Pub. 1342 (1983), p. 15, Views of Chairman Eckes.

Indeed, it may be argued that the problems associated with this industry and
imports become most acute during recessionary periods. ‘

12
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- their contractual obligations. We have examined this cyclical phenomenon and
it is our belief that rather than a cause of serious injury, this is a normal
operating condition of the industry.

In view of the above, we conclude that cyclical changes are not a more‘

important cause of serious injury to the domestic copper producers than

increased imports.

World price and factors.of comparative advantage— 32/

The respondgnts have alleged that the injury to the domestic industry is
primarily due to the inability of the domestic industry to compete at the
world price because of a lack of comparative advantage.

During the period of investigation world copper prices fell from 85 cents
per pound to 63 cents per pound 33/ while average U.S. production costs have
decreased from 88 cents to 82 cents. 34/ In our view market pressures
resulting from this relatively low world price have had a significant negative
impact on the domestic copper industry's ability to compete with foreign
copper producers. The world price, however, cannot he viewed as an isolated
cause of injury existing independent of the.overall world supply and demand
picture as well as factors of comparative advantage. Indeed,

[sJuch a line of reasoning would result in the entire U.S.
market being taken over by imports . . . . It must be
clearly understood that imports are the vehicle by which
the effects of low world prices are transmitted to the U.S.

industry. Increased imports in particular are the cause of
those negative effects previously detailed. 35/ 36/

32/ Neither of these factors can be viewed in a vacuum. In fact to view
factors such as ore grades, wage rates, transportation costs, environmental
costs and the cost of investment capital as individual causes would require
the Commission to assess the adequacy of the very resources it is required to
protect under section 201.

33/ LME price of cathodes, Report at A- 63, Table 27.

34/ Posthearing Brief in Support of the Petition, May 23, 1984, at 72.

35/ Sugar, inv. No. TA-201-16, USITC Pub. 807 (1977) at 32-33.

36/ We note that while we find this to be true in the subject case, such a

transmission of world price may not be true as a general premise for all
commodity products.

13
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Factors of comparative advantage relate to the differing costs and
conditions of production experienced by producers in supplying countries. 1In
the copper industry these differing costs across supplying countries include
variance in ore grades, transportation costs, wage rates, environmental costs,
and the cost of investment capital. It‘is the interaction of these conditions
of production that makes the world price look low from our perspective and-
perhaps profitable from Chile's. It is also this same interaction, as
reflected in low prices, that makes imports attractive and affects their flow
into the United States.

Of all the conditions of production affecting the domestic copper
industry, declining ore grades have been characterized as an irreparable cause
of injury. While we recognize that ore grades are a natural bounty subject to
depletion we disagree that the rising costs associated with depletion are
irreparable. The domestic industry has already demonstrated thgt through
improved technology domestic producers have improved tHeir production
efficiencies and reduced the cost per pound of production. 37/ 38/

Moreover, ore grades must be evaluated in their proper context and not
just compared across the board. Indeed, if we take into account the
coproduction of other metals 39/ which are found with copper deposits, even
high—cost producers may be viewed as competitive. In addition, the economies
associated with a developed country's infrastructure may make copper

production in the United States more viable than in certain developing

37/ Petitioner's Posthearing Brief at 72.

38/ As we have previously noted, further progress in improving these
‘efficiencies appears to have been hampered by the inability of the domestic
industry to generate greater revenues due to the low level of world copper
prices.

39/ Petitioner's Posthearing Submissions, Appendix J, lists U.S. ore grades
and their by—products by mine. Included among the by-products are precious .

metals such as gold, silver, and platinum group metals as well as molybedenum,
lead, zinc, and nickel. '

14 -
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countries with far higher oire grades but significantly greater costs to
develop and maintain the necessary infrastructure. 40/ Qlearly, competitive
conditions such as ore grades, wage rates, transportation and environmental
costs, and the cost of investment are not immutable.

We reject the notion that the Comﬁission must determine‘whether the
domestic industry has a comparative advantage in a product before making an
affirmative recommendation. 41/ Such a requirement would thwart the purpose
of section 201. It would also ignore the reality that costs and conditions of
production change and that section 201 is intended to enable an industry to‘
use a period of shelter in order to adjust to shifts in these costs and
conditions.

The relative costs and conditions of production do influence the ability
of foreign producers to continue to compete at very low world prices.
However, these relative advantages can be offset or limited by technological
advances and improved efficiencies or can be subject to changing conditions.
Thus, in light of the foregoing discussion, these factors and the relative

advantage they currently give some foreigﬁ producers are not a substantial

cause of serious injury.

Conclusion

As previously stated, the Commission must examine carefully the factors

which influence world price, i.e., global supply, demand, and the shifts in

40/ Infrastructure facilities such as rail lines and docks contribute to
higher incremental costs abroad and off-set rich ore grades.

41/ Commissioner Rohr notes that although comparative advantage is a factor
"that is regularly examined in the course of Commission investigations,

judgments on the adequacy of domestic resources goes beyond the Commission's
statutory role.

is5
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comparative advantage. The world price is meaningless unless we understand
how and why it is set at a particular level. In a true global commodity
market, imports and world price have a unique relationship.

World-wide demand has decreased and production has reached a level of
substantial oversupply. Thus, the world price for copper has plummeted, with
little sign of recovery. Because of the commodity nature of copper and the
presence of increasing import volumes, domestic producers are not able to
raise the U.S. price to a leQel which would allow them to recover and adjust.
Imports are the vehicle transmitting this depressed world price into the U.S.
market, requiring producers to peg their prices to the world price. Thus, we
determiﬁe that the increased imports are the substantial cause of serious

injury to the domestic industry.

16
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Views of Commissioners Alfred E. Eckes and Seeley G. Lodwick on Remedy

Under section 201(d) (1), if the Commission finds thqt the domestic
industry is seriously injured and that increased imports are the substantial
cause of injury, the Commission shall--

(A) find the amount of the increase in, or imposition of, any duty or

import restriction on such article which is necessary to prevent or

remedy such injury, or

(B) if it determines that adjustment assistance under chapters 2, 3 and
4 can effectively remedy such injury, recommend the provision of such
assistance. 1/

Having made an affirmative injury determination, we have considered the
alternative remedies available to us. Fashioning an effective remedy poses
particular problems in this case due to certain characteristics of the copper
industry. These characteristics are (1) the nature of copper as a world
commodity and the consequent difficulty of addressing the world price
directly, and (2) the fact that extensive trade exists in both upstream and
downstream products and the possibility that relief, if not fashioned

carefully, could be counterproductive by harmingAparticular downstream

producers and reducing their demand for refined copper.

In considering what relief to provide, we considered tariffs (including
tariff-rate quotas), quotas, and adjustment assistance which are remedies the
President has authority to impose. We did not consider orderly marketing
agreements or other bilateral arrangements, because these would have to be

negotiated with foreign governments. We rejected adjustment assistance at the

1/ 19 U.S.C. 2251(d) (1).

17
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outset because of limitations in the amount of relief which can be provided.
The maximum adjustment assistance which can be provided to firms, $1 million
in loans and $3 million in loan guarantees, "would not even be a drop in the
bucket," to quote two of our colleagues who considered the issue in the
earlier copper case. 2/

We considered and rejected tariffs. While we generally prefer tariffs
over quotas because tariffs tend to be less distortive of trade, there is very
little certainty regarding the results of a tariff. Specifically, we had
difficulty estimating what effect a tariff would have on both import volumes
and price. The record of this investigation indicates that non-U.S. pro-
duction of refined copper continued to expand throughout the 1979-83 period
even though non-U.S. consumption steadily declined, and the world price fell
to extremely depressed levels. Additionally, some foreign suppliers of copper
to the United States (in particular the dominant foreign supplier, Chile)
produce copper at substantially less than the present world market
price. 3/ It stands to reason that these particular suppliers would be likely
to absorb a tariff if it were necessary in order to sell their output. We
also found that a tariff of any significant size might have an adverse effect
on fabricators and other downstream users, might cause them to lose market
share to imported fabricated products, and thus result in decreased purchases
of domestically produced refined copper. Finally, a tariff would not provide

a yardstick to estimate the quantity of future imports that could be used to
facilitate the adjustment of the domestic industry. The application of a

tariff would not provide any predictable shelter from imports in an economic

downturn when the domestic industry is particularly vulnerable.

2/ Views of Commissioners Alberger and Minchew in Unalloyed, Unwrought
Copper, Report to the President on Investigation No. TA-201-32 . . ., USITC
Publication 905 (1978), at 24.

3/ Hearing statement of Patrick Cussen, Vice President for Codelco,

May 15, 1984, p. 31.

18
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We concluded that a quota, despite its potential rigidity, provides the
most certain and predictable form of relief. Three facts were key in our
selection of quotas. First, domestic demand for copper remains low and has:
increased only slightly from its most depressed levels despite the economic
recovery. Even during the most recent period for which data are available,
the first quarter of 1984, U.S. apparent consumption of refined copper is up
by only 1.5 percent from the same period in 1983, while full-year 1983
apparent consumption trailed the 1979-81 average by more than 10 percent. 5/
Second, the excess of world production over world consumption of refined
copper increased steadily from 1980 to 1983, with world production exceeding
consumption by 785,000 metric tons in 1983. 6/ Third, there are currently
high levels of world stocks, which have risen by over 50 percent from 1980 to
1983. 7/ |

In particular we recommend a quota for a 5-year period in an aggregate
amount of 425,000 short tons per year on imports of black copper, blister
copper, and anode copper, provided for in iterﬂ 612.03 of the TSUS, and
unwrought copper, other than alloyed, provided for in item 612.06 of the
TSUS. The 425,000 short tons should be allocated to allow for 375,000 short
tons of unwrought copper, 8/ including a separate allocation of 25,000 short
tons of wire bar; and for 50,000 short tons of black, blister, and anode
copper. 9/ The aggregate quota is roughly in line with average import levels
during the period 1978-82, which period we find to be the most recent period
representative of imports. Imports of blister as well as refined copper are

covered, as blister is only one processing step away from refined and

5/ Report at A-54.

6/ Report at A-17, 19
7/ Report at A- 101, Table D-2.

8/ Other than alloyed as provided for in item 612.06 of the TSUS.

9/ As provided for in item 612.03 of the TSUS.
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exclusion would likely result in circumvention of the refined quota. The
blister and refined quotas are separate to protect secondary refiners
dependent on imported blister. Without this separate allocation, imports of
the higher value refined copper could dominate the quota. A separate
allocation for wire bar is provided as some fabricators still require this
product and domestic production no longer exists. In addition, in recognition
of the positions of the various importers, we recommend that these quotas be
administered on a country-by-country basis in a manner to be determined by the
President. Further, to minimize distortions resulting from the filling of a
quota early in the quota period, we also recommend that no more than 25
percent of a country's annual allocation be permitted to enter in any calendar
quarter. Finally, to prevent é surge of imports while minimizing retfoactive

controls, we suggest that the quotas be put into effect as of July 1, 1984.

20
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VIEWS OF CHAIRWOMAN PAULA STERN

In this investigation, the Commission has been asked
to apply section 201 to a very unique set of facts and
circumstances. A domestic industry which produces a world
commodity with a relatively uniform international price, traded
in an open and depressed global commodity market, has
successfully argued that imports are the most important cause
of its serious injury. I agreé with my colleagues that an
affirmative determination is warranted. However, I do not
agree that this industry's serious injury is caused primarily
by the increased imports in the most recent years. Rather, the
immediate threat of rapidly increasing imports is the
substantial cause of the‘industry's serious injury.

21
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There are two major conclusions: (1) the certainty
of increased imports should the U.S. price of copper ever
diverge from the declining world price has caused serious
injury to U.S. producers in the most recent period; and (2)
increasing imports threaten to cause further serious injury to
this industry.

The first conclusion, which follows from the peculiar
world commodity status of copper, does not precisely match the
statutory language. The language of section 201 apparently
does not contemplate threat of imports as a cause of present,
rather than future, injury. The second conclusion, however,
does correspond directly to the statute and compels an
affirmative finding.

The criteria regarding the traditional statutory
interpretation of "threat of serious injury" have been met in
this investigation. Imports have incfeased, sales have
declined, inventories have doubled, and the trend in
production, profits, and employment is unmistakably down.
However, my finding is based more fundamentally on the fact
that the world price of copper has fallen well below U.S.
producers' costs of production, and that the threat of
increased imports into the U.S. market, should the U.S. price
deviate from that low price, has rendered and will continue to
render U.S. producers impdtent to change this situation. U.S.
imports alone have not caused_the world price to fall, or kept
it at its current level. But immediately increasing impofts

are inevitable in any situation in which the U.S. price exceeds2

by more than a small margin the seriously depressed world price.
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It is true that U.S. producers suffer from a
comparative disadvantage vis-a-vis their foreign competitors.
U.S. ore grade is lower quality than that of many foreign |
suppliers, and it therefore costs more for U.S. producers to
extract the same amount of copper from a given quantity of
ore. Energy costs are higher for U.S. producers, both because
these costs have risen and because U.S. mines are necessarily
more energy intensive. Environmental costs are higher in the
United States. And, wages for U.S. copper workers areﬂhigher
than those of their foreign counterparts.

Some foreign copper suppliers, unlike U.S. producers,
can therefore continue to produce copper at a profit, despite a
falling world price, because their costs of production are so
much lower. When the price of a world commodity falls,
particularly for an extended period, it is the higher cost
producers of that commodity who are hit first and hardest.

These factors explain both why some foreign producers
have been able to maintain production despite a low world price
of copper, and why some foreign copper producers have a
comparative advantage over U.S. copper producers. However,
these are relatively pPermanent, structural factors which only
explain the long-term presence of imports in the U.S. market.
Domestic industry costs are high, but there have beeh no
unusual cost increases that would substantially explain the
industry's injury. Domestic cost factors, neither individually
nor in totality, adequately expiain the recent phenomena Qf
increased copper imports and a seVereiy injured domestic éopper

. , 23
industry.
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The primary reason why U.S. producers have suffered
serious injury within the past three years is because global
supply has increased, and world demand has fallen. The
resulting low world price has been transmitted through the
threat of imports to the U.S. market. 1In sum, this industry is
suffering principally from the effects on the world price of

foreign copper exports to~the world.

Domestic Industry

For purposes of this investigation, I have found one
industry producing refined copper, comprised of those
productive resources which refine copper from its blister
state, as well as those resources which produce blister copper
and copper ores and concentrates. I believe such a finding is
consistent with other Commission determinations concerning
vertically integrated industries 1/ and that such a finding,

given the scope of this investigation, provides for the most

1/ See, for example, Unalloyed and Unwrought Copper, Inv.
No. TA-201-19, USITC Pub. No. 808 (March 1977), Unalloyed and
Unwrought Zinc, Inv. No. TA-201-31, USITC Pub. No. 894 (June
1978), and Television Receivers, Inv. No. TA-201-19, USITC Pub.
No. 808 (March 1977).

Also note that some parties in opposition to relief
for this industry contend that the integrated nature of the
industry requires a finding which also includes downstream
fabricators. See posthearing brief of the National Electrical
Manufacturers Association (NEMA), at 36-37, and compare with
petitioner's arguments to exclude downstream fabricators from
the definition of the industry, Posthearing brief at 20. I
have not included fabricated products in my definition of the .
domestic industry because I do not find these products to be
"like" or "directly competitive with" refined and blister

copper. 24
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meaningful analysis of the data under the statutory criteria. 2/
Furthermore, a finding of a single domestic industry producing
refined copper is consistent with the fact that most blister
copper is captively consumed, and that blister and refined

copper are produced for the most part by the same firms.

Increased Imports

Copper imports into the U.S. market have fluctuated

»

considerably for the past ten years, 3/ and reveal a

consistent pattern of peaking every third year because of

2/ For a discussion of how consideration of a
vertically integrated industry as a "pyramid" allows for the
most meaningful evaluation of the data, see Views of
Commissioner Stern in Certain Motor Vehicles and Certain
Chassis and Bodies Therefor, Inv. No. TA-201-44, USITC Pub. No.
1110 (Dec. 1980) wherein she stated at 97:

[Tlhe "industry" in a section 201
investigation can be like a pyramid . . .
included in the pyramid are all the
nroductive resources (both capital and
labor) employed in the production of the
article. The primary purposes of section
201 is the protection of domestic
resources engaged in the production of
goods. The protection extends beyond the
corporate structure (and resources
employed therein) performing the final
work on a product.

In this case, however, the petitioners represented the
downstream industries to the extent the component parts were
included as part of the final manufactured product (assembled
automotive vehicles). The present case is therefore easily
distinguishable. '

3/ See Figure 3 of staff submission, "Remedy
Considerations," Inv-H-142, June 22, 1984.

25
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actual and anticipated labor strikes. 4/ Hence, any analysis
of the question of increased copper imports must take into
account such trends which are largely attributable to
structural characteristics of the domestic industry. 5/ Also,'
because imports tend to increase every third year due to labor
strikes or the threat of strikes, it is most appropriate to

look at imports beyond the most recent three- to five-year
period, in order to avoid distortions.

Even when such factors are taken into account and
import levels are not compared solely to the unusually low
level of imports in 1979, 6/ both refined and blister imports
have generally increased. In 1975-77, imports of refined
copper averaded 279,000 tons a year. In 1978-80, they averaged
344,000 tons; and in 1980-83, they averaged 350,000 tons.
Imports of blister also have increased steadily since 1975,

from an average of 31,000 tons a year in 1975-77, to an average

4/ Thus, imports were considerably higher in 1974,
1977-78, 1980 and 1983 than in the intervening years.

5/ In this regard several parties have also made
references to imports by domestic producers during each year of
the period under investigation. See report at A-18, A-19.
While exact figures are confidential, these imports were not of
such quantities to warrant considering these imports separate
from all other imports.

6/ '~ See Zambian posthearing brief at 18-19, Codelco's
posthearing brief at 34-35, posthearing submission by the
Independent State of Papua New Guinea and Bougainville Copper
Ltd. at 4, petitioner's posthearing brief at 15.

26
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of 48,000 fons in 1978-80, to an average of 58,000 tons in
1981-83. 17/

Imports have also increased relative to domestic
production. 8/ When blister and refined imports are
aggregated, and compared to domestic blister and refined
production, the ratio has fluctuated but generally increased. 9/
When strike years are examined, imports have increased relative
to domestic production. In the strike year of 1980, imports
were 16.9 percent of domestic production. 1In the most recent

strike year of 1983, the ratio was 19.7. The average ratio of

1/ Respondent Codelco argued that these recent levels of
blister imports are actually lower than previous levels in the
mid 1960s. Codelco posthearing brief at 34. Both refined and
blister import figures are taken from p. 5 of staff submission
on remedy considerations, Inv-H-142, June 22, 1984.

The parties addressed the issue of "increased imports"
in the following submissions, inter alia: Petition at 11-15;
petitioner's posthearing brief at 1-3; Codelco's posthearing
brief at 1, 34-36, and 40; Mexican posthearing brief at 15-17;
Zairian prehearing brief at 13; Zairian posthearing brief at 1
and 18-27; NEMA's posthearing brief at 13-17.

8/ The language "actual or relative to domestic
production" is contained in section 201(b) (2) (C), a provision
addressed to the question of substantial cause. The Commission
consistently has taken the view that increases in imports,
either absolutely or relative to production, would satisfy the
requirement for increased imports as well as be relevant to
causation. :

9/ These ratios are 15.84 percent in 1978, 6.7 percent in
1979, 16.9 percent in 1980, 10.5 percent in 1981, 13.1 percent
in 1982, and 19.7 percent in 1983. These calculations are
based on figures presented in the Report at A-18. 1978 fiqures
were obtained from staff submission on remedy consideratio%g,
Inv-H-142, June 22, 1984, pp. 18-19.
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imports to domestic production for 1978-80 was 13.7, while the

average ratio for 1981-83 was approximately 15.0. 10/

Serious injury and threatened serious injury

I adopt the finding of my colleagues that the domestic
copper industry is suffering serious injury having met the

statutory criteria that, inter alia, (1) a significant portion

of productive facilities have been idled; (2) a significant
number of firms are unable to operate at a profitable level;
and (3) significant unemployment or underemployment exists
throughout the industry.

When 1979 and l§83 production, capacity utilization,
employment, and profitability data are compared, it is clear
that the industry has experienced a decline in its economic
health over the course of the investigation. However, a closer
look at the indicators, particularly profitability, reveals
that the domestic industry's "serious"'injury occurred after
1981, when the world price of copper began to decline.

Production at the mining, smelting, and refinery
levels fell moderately from 1979 to 1980, but recovered in

1981, only to fall abruptly in 1982, and continue to decline in

10/ This analysis is further supported by looking at
import penetration ratios, or the relationship between imports
and apparent consumption. This ratio also increased
irregularly from 1977-83, reaching a record 25.8 percent in
1983. This most recent figure is higher than the previous 1980
strike year figure of 22.9 percent.

This could also be influenced by the slight but
consistently downward trend in copper consumption since 1973.
See discussion of secular and cyclical declines in demand,

infra.
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- 1983.. 1ll/ Mine capacity utilization similarly fell moderately
from 1979 to 1980, but rose to 89 percent in 1981 -- its
highest level since 1973. But in 1982 capacity utilization
dove to 65 percent, and continued its decline to 60 percent in
1983. Smelter and refinery capacity utilization exhibited
similar trends. 12/

Employment in 1991 was at the same level as 1979, but
declined significantly in 1982, and substantially between 1982
and 1983. 13/

AAlthough profit margins fell significantly ip 1980,
ﬁhé doﬁeétié industry did not show losses in its aggregate
profitability data until 1981. 1In 1982, however, losses were
considerable, representing 33.5 of net sales. While losses
were less pronounced in.1983, they were nevertheless
substantial. 14/

Thus, all of the economic indicators relevant to
injury demonstrate that while the domestic industry has
experienced injury since 1979, this injury was clearly
"serious" only in the most recent years of the period under
review.

Moreover, it is clear this trend of serious injury
will certainly continue. The world price of copper has
continued to fall from approximately 68 cents in March 1984, to

approximately 58 cents at this writing.

11/ See Report at A- 23.
12/ See Report at A- 25.
13/ Report at Table 7, p. A-29. 29

14/ Report at Table 11, p. A-34.
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The threat of increased imports are a substantial. cause of the
present serious injury to the domestic industry and threaten
further serious injury

An affirmative finding in this investigation cannot be
made unless there is a causal link between the increased
imports and the threat of serious injury that I have found to
exist. 15/ Moreover, imports must be an important cause of
the industry's serious injury, and not less important than any
other cause. I am required to consider all possible causes of
the domestic industry's injury, and such an analysis also aids
in determining the most appropriate relief available to the
Commission to remedy properly the industry's injury.

I have considered and weighed each of the following
causes of injury in reaching my determination: kl) the
increasingly noncompetitive cost structure of U.S. producers;
(2) an unusual short-term (cyclical)‘decline in demand; (3) a
long-term (secular) decline in demand; and (4) imports. 1In my
analysis of how imports have caused or threaten to cause
injury, I have examined three separate factors: (a) the effect
of the recent increase in imports, (b) the effect of recent
changes in global demand, and (c) the effect of recent changes

"in global supply.

15/ Section 201 (b) (4). %
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(1) Increasingly noncompetitive cost structure 16/

A major argument proffered by the parties in opposition to a
recommendation of relief for the domestic copper industry is
that the much higher costs of production of U.S. copper
producers is a cause of injury more important than the recent
increase in imports. 17/ 1Indeed, when total average operating
costs per pound of refined copper are calculated for U.S.
producers and all other foreign producers, the difference is
about 23 percent. 18/ Most U.S. producers need a price of 80
to 95 cents to cover costs, 19/ while copper prqducers in,”
Chile, the major source of imports, require a price of 6nly

45-50 cents per pound to break even. 20/

16/ The purpose of section 201 is to permit an industry
seriously injured by imports to obtain a temporary period of
shelter in order to reduce its costs or otherwise adjust to
import competition. While the import relief I have recommended
to the President will not enable the industry to overcome
permanent cost disadvantages, it should also be noted that,
under this statute, comparative disadvantage does not preclude
an affirmative determination. However, as petitioners point
out (posthearing submission at Appendix P), it is a factor
which is relevant to my consideration of an appropriate remedy.

17/ Codelco's posthearing brief at 43-45; 45-93; Copper
and Brass Fabricators prehearing brief at 6-8; Minpeco's
prehearing brief at 7-17; Zambian prehearing brief at 12-18;
Papua New Guinea posthearing submission at 5. Petitioner's
posthearing brief at 46, 69-77 and petitioner's posthearing
submissions, Appendices A and J.

18/ Report at A- 75. 1In 1981, the average cost per pound
of refined copper from the mine to the refinery was $1.01 for

U.S. producers. The comparable price for foreign producers is
$0.82.

19/ This figure is estimated by George Munroe of Phelps
Dodge in interview regarding "The Bid to Cut Copper Imports,"
New York Times, Tuesday, June 19, 1984. Petitioners estimate
U.S. producers' average costs of production to be $0.82 in
1983. Petitioner's posthearing brief at 72.

31
20/ Chart II of Codelco's prehearing brief.
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The principal reason for this disparity lies in the
poorer quality of U.S. ore. Since the average grade of U.S.
vcopper ore is 35 percent below the average grade in foreign
countries, U.S. copper mines, to yield the same quantity of
copper, must mill and concentrate more than half as much ore as
their foreign competitors. 21/ Relative costs for U.S.
producers will continue td increase over the coming decades,
and by the year 2000, it is projected that the amount of ore
that will have to be mined and milled to produce a pound of
refined copper will further increase by one-half. 22/

The low quality of U.S. copper ores are clearly a
primary reason why U.S. broducers are less competitive than
foreign copper producers. However, this cost disadvantage is
not a new problem for U.S. producers. U.S. ore grades have
followed a declining trend for years, 23/ and must be
considered a long-term structural factor, unrelated to the

industry's relatively recent injury.

21/ Report at A- 71. U.S. milling costs are 55 percent
above the average in foreign countries, and almost all of this
difference is attributable to the lower grade of domestic ores.

22/ Ibid. It is probable that the richest near-surface
copper deposits in the United States, with the exception of
Alaska, have already been found.

23/ Ibid. 1In the 1920s, ore grade was measured at 2
percent; in the 1980s, .65 percent. 1In the year 2000 ore grade
is projected to fall as low as .45 percent.
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Although many of the industry's higher costs are
attributable to low ore grade, we examined each of the domestic
industry's cost components to determine whether these costs
have risen during the most recent representative period beyond
their structurally high level. We determine that while some of
the industry's costs have increased over the period of
investigation, these incréases have for the most part been
gradual rather than sudden, and are less important explanations
of the large financial losses and other injury experienced by
the industry over the past three years. Moreover, domestic
producers have recently succeeded in reducing significantly
their costs of productioh per pound of copper. 24/ Thus, any
increases in some individual cost components were apparently
offset by declines in other costs, or by an overall decline in
production which lowered unit costs. 25/ Therefore, an
increasingly noncompetitive cost structure has not caused and

does not threaten to cause serious injury to this industry.

24/ See petitioner's posthearing brief at pp. 71-77. Data
submitted by petitioner indicated that in 1983 the average U.S.
cost of production was 82 cents per pound of copper compared to
88.4 cents in 1979. '

25/ The most inefficient mines are closed first during
slack periods, thereby raising the efficiency of the industry
as a whole. This trend must be balanced against the general
tendency for productivity to decline as production declines.
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Labor costs -- Wage costs per worker to‘U.S. copper

producers increased an average of 10 percent annually from
1979-1983. This is primarily because hourly wages foﬁ copper
workers increased 9.5 percent each year during the period under
investigation, consistent with their trend over the last |
decade. 26/ Annual compensation paid to production and
related workers similarly increased 47 percent from 1979 to
1983. Total labor expenditures, however, declined 33 percent
from 1981 to 1983, as the number of copper workers employed by
the industry declined. Thus total labor costs fell over the
period of investigation despite the increase in wage rates.

Environmental costs -- The cost to U.S. firms of

compliance with government regulations required to improve and
maintain environmental quality or to insure worker health and
safety increased significantly over the course of the
investigation as a share of capital expenditures. 27/ This
cost component did recently become a more significant portion
of capital expenditures and total costs, and did in fact rise,
mostly in 1982 and 1983, when the industry's injury was

greatest. However, at most, the increase in environmental

26/ Report at A- 76. Averadge hourly earnings increased
from $10.33 in 1973 to $14.92 in 1983. This increase is not
substantially higher than the average annual hourly wage
increases of construction workers (6.4 percent) and
manufacturing workers (7.2 percent).

27/ - The increase was 17.1 percent of total capital
expenditures in 1979 to 46.2 percent in 1983. See Report at
A- 44 Table 19. It should be noted that capital expenditures
fluctuated, over the course of the investigation, and declined

overall. 34
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costs had a 6-cent price effect on the cost per pound of copper

from 1979 to 1983. 28/

Energy costs -- Energy costs for U.S. copper producers

increased in both absolute terms and as a share of total copper
production costs from 1979-1983. 29/ Electrical costs
increased over 15 percent between 1977 and 1981, and natural
gas prices have doubled since 1978. Moreover, this cost
component has been relatively unaffected by recent declines in
production because long-term contracts between U.S. copper
producers and utilities result in continued significant energy

costs even when facilities are shut down. 30/

Decline in Domestic Copper Consumption 31/

Because copper consumption in the U.S. is strongly
related to the business cycle, and is also affected by
technological developments in copper consuming industries and
industries employing substitute products, most parties
addressed the question of whether a cyclical or secular decline

in copper demand was primarily respbnsible for the industry's

28/ Petitioner's estimates of the impact of the 1979-1983
increase in environmental costs on the cost per pound of copper
from 1979-83 range from 1.3 cents to 6.2 cents. See
petitioner's posthearing brief at 76.

29/ See Report at A-/5-76.
30/ See petitioner's posthearing brief at 77.
31/ This discussion relates only to domestic consumption,'

and not to the role played by U.S. demand in the decline in
global consumption. See discussion of world demand, infras.
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injury. 32/ I considered these causes individually, and found
that while each contributed to the problems currently
confronting the industry, their impact on the industry's
performance was indirect during the period of the industry's
serious injury.

(2) Unusual short-term (cyclical) decline in demand

-- Since 1973, when coppef consumption peaked, consuﬁption has
trended downward at an average annual rate of 1.6 percent. 33/
However, within this overall decline several peaks and troughs
which have occurred coinciding with the cyclical performance of
durable manufactured goods. 34/ Consumption dropped by over
one-third from 1973-75, and then increased annually until

1978. Consumption declined again between 1978 and 1980 by
about 15 percent. After <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>