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REPORT TO THE PRESIDENT
ON INVESTIGATION NO. TA-201-50

NONRUBBER FOOTWEAR

UNITED STATES INTERNATIONAL TRADE COMMISSION
JULY 9, 1984

Determination

On the basis of the information developed in the course of investigation
No. IA—ZOI-SO, the Commission has determined 1/ that footwear, provided for in
items 700.05 through 700.45, inélusive, 700.56, 700.72 through 700.83,
inclusive, and 700,95 of the Tariff Schedules of the United States, is not
being imported into the United States in such increased quantities as to be a
substantial cause of serious injury, or the threat thereof, to the domestic

industry producing articles like or directly competitive with the imported

articles.

Background

The Commission institutedlthe present investigatiéu, No. TA-201-50,
following the receipt, on January 23, 1984, of a petition for import reliet
filed on behalf of the Footwear Industries of America, Inc., Amalgamated
Clothing and Textile Workers Union, AFL-CIO, and United Food & Commercial
Workers International Union, AFL-CIO. The investigation was instituted

pursuant to section 201(b) of the Trade Act of 1974 (19 U.S.C. § 2251(b)) in

order to determine whether footwear, provided for in items 700.05 through
700.45, inclusive, 700.56, 700.72 th;ough 700.83, inclusive, and 700.95 of the
Tariff Schedules of the United States, is being imported into the United
States in such increased quantities as to be a substantial cause of serious
injury, or the threat.thereof; to the domestic industry producing articles

like or directly competitive with the imported articles.

1/ Commissioner Veronica A. Haggart did not participate. !



Notice of the institution of the Commission's investigation and of the
public hearing to be held in connection therewith was givengy posting copies
of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by publishing the notice in the federa1
Register of February 8, 1984 (49 F.R. 4857). The hearing was held in
Washington, D.C., on May 2, 1984, and all persons who requested the
opportunity were permitted to appear in person or through counsel.

This report is being furnished fo thé President in accordance with section
201(d)(1) of the Trade Act. The information in the report was obtained from
fieldwork and interviews by members of the Commission's staff, from other
Federal agencies, responses to Conmission7questionﬁaires, information
-preéenzed at the public hearing,‘briefs submitted by interested pqrties, the

Commission's files, and other sources.
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VIEWS OF CHAIRWOMAN PAULA STERN,
VICE CHAIRMAN SUSAN W. LIEBELER, AND COMMISSIONER DAVID B. ROHR

We determine that nonrubber footwear 1/ is not being imported into the
United States in such increased quantities as to be a substantigl cause of
serious injury or threat of serious injury to the domestic nonfubber footwear
industry. Accordingly, having found that the requirements of section 201.6f
the Trade Act of 1974 2/ are not satisfied, we do not recommend to the
President that relief be granted to this industry under section 201;

In order to make our determinatién in an investigation under section 201,
we must answer three key questions:

(1) Are imports increasing?

(2) 1Is the domestic industfy seriously injured or
threatened with serious injury?

(3) Are increased imports a substantial cause of serious
injury or the threat thereof?

Unlesé our answers to each of these questions are in the affirmative, we must
render a negative determination. In this instance, although we find that
imports afe increasing, we find that tﬁe domestic industry is not seriously
injured or threatened with serious injury. Thus, we do not reach the third
question of whether increased imports are a substantial cause of serious

injury.

Historical perspective and overview of the current investigation

This is the third footwear investigation which the Commission has

conducted under section 201 and the first in which we find that we must make a

1/ Footwear, provided for in items 700.05 through 700.45; inclusive; 700.56;

700.72 through 700.83, inc1u31ve: and 700.95 ‘of the Tariff Schedules of the
United States (TSUS).

2/ 19 U.s.C. § 2251.
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negative determination. It is also the second investigation of the footwear
industry that the Commission has conducted since 1983 and the second in which
the Commission found that the industry could withstand competition from
imports. 3/

In the first section 201 investigation, 4/ the Commission unanimously
found that increased imports were a substantial cause of serious injury to the
dbmesiic industry, and the President determined that adjustment assistance was
the most effective remedy. in the second investigation, conducted less than
one year later, the Commission again made a unanimous affirmative
determination} 5/ As a result of that determination, the President negotiated
orderly'marketing ggreemgpts (OHAs)_with Taiwan and Korea placing limits on
their exports of nonrubber footwear for a four-year period commencing June 28,
1977. |

In 1981, the Commission conducted a different investigation under section
203(1)(2) and (i)(3) 6/ in which it determined that there would be a

significant adverse economic effect upon the domestic footwear industry if the

3/ Certain Nonrubber Footwear from Brazil, India, and Spain: Determinations

of the Commission in investigations Nos. 104-TAA-16, 17, and 18 . . . , USITC
Publication 1388 (1983). Then-Chairman Eckes made a negative determination.

Commissioner Stern made a negative determination based on the issue of

causation. Commissioner Haggart made an affirmative determination.

4/ Footwear: Report to the President on investigation No. TA-201-7 . . . ,
USITC Publication 758 (1976) at 61 and Table 32. During the first section 201
investigation, the Commission was presented with data showing that employment
declined from 186,000 workers in 1970 to 139,000 in 1975 and that the
aggregate operating profit margin in the industry was below that for all
domestic manufacturers. The ratio of net operating profit to net sales for
the domestic footwear industry declined from 6.7 percent in 1970 to 5.3
percent in 1974 while the ratio for all U.S. manufacturers increased from 6.8
percent in 1970 to 8.0 percent in 1973.

5/ Footwear: Report to the President on investigation No. TA-201-18 . . . ,
USITC Publication 799 (1977) at 12, Tables 20, 37-38. Capacity utilization
fell from 78 percent in 1972 to 73 percent in 1974 and to 69 percent in 1975;
employment fluctuated but remained below earlier levels; and the ratio of net
operating profit to net sales ranged from 3.9 to 7.2 percent for the footwear

industry while the level for all manufacturers was 8 to 9 percent.
6/ 19 U.S.C. § 2253(i)(2) and (1)(3).




OMAs were to be terminated. 7/ Despite that determination, the President
permitted the OMAs to expire.

One year ago, in May 1983, the Commission found that the footwear
industry would not be materially injured or threatened with material injury if
certain countervailing duty orders were revoked. 8/ One Commissioner 9/ found
that the domestic industry was relatively healthy, and that the one
satiéfacﬁory year of profitability the Commission had found to exist in the
previous section 203 investigation had in fact become a trend over the
subsequent two-year period. Another Commissioner 10/ noted that the domestic
industry was in the process of consolidating its competitive position, and as
a result,»ﬁas characterized by very profitable larger firms, accounting for
more than half of U.S. production and enjoying profit margins above the
average for all manufacturing‘firms, and by other less profiﬁable smaller
firms.

In this investigation, the Commission has looked at the industry's
current condition and how the industry evolved to its current state, with and
without prior relief. This historical perspective shows that the evolution of
this industry has not been painless. Some firms have survived and others have

not, and many workers have lost their jobs. The Commission has considered all

7/ Nonrubber Footwear: Report to the President on investigation No.
TA-203-7 . . . , USITC Publication 1139 (1981). The Commission received data
establishing that the industry remained unhealthy, although declines in
production and employment were less severe than in the earlier periods studied
and profit margins had improved. The data collected by the Commission showed
that domestic production had declined by 7 percent between 1976 and 1980,
compared with a decline of 20 percent between 1972 and 1976. In 1980,
employment of production and related workers continued to decline to 129,000,
capacity utilization stood at 76.2 percent, and the operating profit margin
for the 68 firms furnishing usable data was 8.5 percent.

8/ Investigations Nos. 104-TAA-16, 17, and 18, supra.

9/ See Views of Chairman Eckes, Id. at'3 and 7. <Chairman Eckes also
considered the question of causation..

10/ See Views of Commissioner Stern, Id., pp. 17-18.




of the data before it, but the focus of this investigation is necessarily on
the industry's present condition. All possible indicators were examined in
ascertaining the current status of the industry. Our analysis is based on the
overall performance these indicators reveal. 11/ |

The data before the Commission in this investigation are neither
uniformly positive nor negative. Every firm in the industry is not
experiencing profitability above the profitability for all manufacturing.
Even in the most recent period, some firms have been forced to go out éf
business. Yet, when the indicators of this industry's economic condition are
analyzed in their totality, they do not show an industry suffering serious
injury. Firms representing the vast majority of domestic production are quite
profitable on their domestic manufacturing operations alone. Employment has
stabilized, while production and capacity have declined only slightly. This
has occurred despite the expiration of import relief in 1981 and'a.proloﬁged
period of economic recession.

The domestic footwear industry has evolyed considerably over the last ten

years. Despite large increases in imports in the low end of the market, it

11/ While the questionnaire data the Commission considered in this
investigation was not representative of 100 percent of the domestic industry,
questionnaire responses were higher in this investigation than in any previous
footwear investigation. Responses were received from 175 U.S. nonrubber
footwear firms. One hundred and forty firms, representing about 90 percent of
all U.S. production, provided useable profit-and-loss data for 1983. Only
seven of these firms could not separate financial data on imports from
financial data for domestic manufacturing operations. However, the net sales
of imported footwear by these seven firms represented less than one percent of
total net sales. Although the Commission's data necessarily includes some
historical bias due to the exit of some firms from the industry, the data on
profitability are the best available to the Commission. The questionnaire
data accurately reflect the current industry. Furthermore, the questionnaires
are the only data source designed specifically to obtain answers to the
questions posed by section 201. Official statistics, including Department of
Commerce and Department of Labor data, were consulted to take into account
historical trends. '
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appears at present that the domestic industry is relatively strong in its
traditional lines in the middle and upper end of the market. Consumer
preferences in footwear have evolved too. There is now a strong demand for a
relatively different footwear produqt, namely athletic;style footwear. Over
the last ten years, many firms have left the industry due tg changes in the
market, but many others have also entered and prospered. There are now 21
firms that account for more than one half of domestic production, while many
smaller firms account for the reméinder. Thus, we are dealing with what is,
in many respects, a different footwear industry than that which existed ten or

even five years ago.

Domestic industry

Section 201 defines the domestic industry in terms of the domestic
producers of "an article like or directly competitive with" thé‘imporyed
article. 12/ Generally, domestic articles which are "like or directly

competitive with" imported articles are:

-

those which are substantially identical in inherent or
intrinsic characteristics (i.e., materials from which made,
appearance, quality, texture, etc.), and . . . those which,
although not substantially identical in their inherent or
intrinsic characteristics are substantially equivalent for

commercial purposes, that is, are adapted to the same uses
and are essentially interchangeable therefor. 13/
In this investigation, as in the prior footwear investigations, the
petitioners advocated a one-industry approach. A number of importers
advocated a two-industry approach that would distinguish between athletic and

nonathletic nonrubber footwear. Those in favor of making this distinction

stressed the separate intended uses of athletic footwear, a unique

12/ 19 U.S.C. § 201(D)(1). | —
3/ S. Rep. No. 1298, 93rd Cong., 2d Sess. at 122. ‘ ’



8

manufacturing process, separate production facilities, different employment
skills, separate distribution systems, and distinct research and development
efforts. Petitioners argued that while imported athletic footwear may not be
"like" domestic nonathletic footwear, the two articles are "directly
competitive," because athletic footwear is a "multiple use™ item that is often
used for other than strictly athletic activities.

For purposes of this investigation, we feel it appropriate to analyze the
data before us as the petitiéners have argued. In reaching this conclusion,
we do not mean to imply that because all shoes can be defined as "protective
coverings for the feet" they are identical in intrinsic characteristics or
that there is perfect competition between different types of footwear.

However, we feel this analys1s gives the petitioners the approach they
requested and presumably the best opportunity to demonstrate serious injury or

the threat of serious injury substantially caused by increased imports. 14/

Increased imports
Whether viewed in actual terms or relative to domestic production, 15/

both the value and the volume of imported nonrubber footwear have increased

14/ Commissioner Rohr concurs in the use of a single industry approach in
this investigation. He finds, however, that a single industry approach is
required by section 201 because athletic footwear producers do not, at this
time, meet the statutory criteria to be considered a separate industry.

15/ The language "actual or relative to domestic production" is contained in
section 201(b)(2)(C), a provision addressed to the question of substantial
cause rather than increased imports. Traditionally, the Commission has taken
the view that import increases in either absolute quantities or relative to
production would satisfy the requirement for increased imports as well as be
relevant to causation. 1In this investigation, because imports have increased
under both criteria, we do not reach the question of whether either alone
would be sufficient to meet the statutory criteria. Commissioner Rohr notes,
however, that the traditional interpretation is consistent with the
legislative history and is proper to the extent that a type of increase, such
as an increase relative to domestic production, could only be a "substantial
cause” of injury if it were sufflcient to have satisfied the requlrement for
increased imports.



9

over the period of investigation. 16/ There is, however, a significant
différence between the increases in the value of imports and the increases
that occurred in volume. This reflects the growing concentration of domestic
production in an increasingly separate higher price segment of the nonrubber
footwear market. We have therefore analyzed imports on both a value and a
volume basis in order to explain adequately the role of imports in the
domestic markeﬁ.

The absolute volume of imported nonrubber footwear declined from 404.6
million pairs in 1979 to 365.7 million pairs in 1980, and then increased to
581.8 million pairs in 1983. This was a 44 percent increase over the period.
When measured in vglue terms, these imports totaled $2.4 billion in 1979, fell
to $2.3 billion in 1980, and then increased to $3.6 billion in 1983, an
increase of 51 percent over the five-year period.

Relative to domestic production, the volume of imports increased sharply
over the period. During 1979-81, the volume of imports was roughly equivalent
to the volume of U.S. production. By 1983, imports were equal to 171 percent
of U.S. production, and in the first quarter of 1984, imports appeared to have
risen even more dramatically. Measured in value terms, however, imports
accounted for 57 percent of the value of domestic production in 1979 and
increased to 80 percent of the value of domestic production by 1983. Thus, by
the end of 1983, imports measured in volume terms relative to domestic
production had increased by 68 percent since 1979, while in value terms the
increase was only 40 percent.

This analysis is further supported by looking at import penetration

ratios, or the relationship between imports and apparent consumption. Between

’1g/ The Commission has used the five-year period 1979-83, inclusive, as the
period of investigation. The Commission has also considered, when available,
first quarter 1984 data. '

.9
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1979 and 1983, import penetration measured in volume terms increased from 51
percent to 65 percent. When measured in terms of value, imports increased
from 36 to 44 percent. 17/

The disparity between the unit value of U.S. producers' shipments and of
U.S. imports of nonrubber footwear demonstrates the increasing price
segmentation of the footwear market in which imports play a role. 18/ The
average unit value in constant dollar terﬁs of domestic shipments increased
over the period of investigation by nine percent, but the average unit value
(adjusted to constant dollar terms) of U.S. imports increased by only two
percent over the same period. This further supports the conclusion that a
value-based analysis is necessary for an understanding of the role of imports.

During the current proceedings it has been argued that the enormous
volume and rate of increase in the volume of imports, as well as the
absolutely large market share enjoyed by imports, should be dispositive of
serious injury and causation to the domestic nonrubber footwear industry. We
do not agree. Neither injury nor causation can be presumed from the level of
imports alone. Rather, in this investigatioﬁ, imports: (1) continue to
account for less than half of U.S. consumers' expenditures for footwear; (2)
are not rising as rapidly as petitioners contend when viewed in value terms;
and (3) are concentrated in a unit price range substantially below the average

unit price for U.S. producers.

17/ Data by type of shoe further confirm this conclusion. For example,
import penetration in the category of men's footwear increased 50 percent by
quantity and only 44 percent by value. For women's shoes, the increase was 10
percent by volume and 8 percent by value. For athletic footwear, volume
penetration increased by 25 percent, while in value terms, the increase was
only 14 percent.

18/ See pp. 21-22, infra.
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No serious injury

In this investigation, the Commission has made a negative finding because
it has concluded that the domestic nonrubber footwear industry is not
currently experiencing "serious injury." Section 201 dﬁes nqt specifically
define the term "serious injury." The legislative history makes clear,
however, that mere injury is not sufficient to meet the statutory standard:

It is not intended that the escape clause criteria go from
one extreme of excessive rigidity to complete laxity. An
industry must be seriously injured or threatened with
serious injury before an affirmative determination should
be made. 19/

We believe that Congress intended that we not make an affirmative finding
unless the injury suffered by an industry is indeed severe.

In order to guide the Commission, the statute dées list specific economic
factors the Commission should consider in reaching its determination as to
whether an industry is seriously injured, as follows: |

the significant idling of productive facilities in the

industry, the inability of a significant number of firms to

operate at a reasonable level of profit, and significant

unemployment or underemployment within the industry. 20/
The statute also provides that the Commission may take into consideration any
other economic factors it considers relevant. 21/ 1In this investigation, we
have found the indicators of the performance of the domestic industry to be
mixed; some are characteristic of an industry suffering injury while others

are characteristic of a healthy industry. We are mindful of the admonition

from Congress in the Trade Act of 1974:

S. Rep. No. 1298, 93rd Cong., 2d Sess. 121 (1974).
19 U.S.C. § 2251(b)(2)(A).
19 U.S.C. § 2251(b)(2).

11
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The Committee did not intend that an industry would

automatically satisfy the criteria for import relief by

showing that all, or some of the enumerated factors, were

present at the time of its petition to the [ITC]. That is

a judgment to be made by the [ITC] on the basis of all

-factors it considers relevant. 22/
We have analyzed and weighed all of the factors we have considered relevant to
this industry, including those enumerated. Our analysis of all the indicators

of this industry's performance leads us to conclude that it is not currently

experiencing serious injury.

Production

The first factor that we have considered is the "significant idling of
productive facilities." The data presented to the Commission indicate that
total domestic production of nonrubber footwear declined during 1979-83. 23/
The major portion of this decline occurred between 1981-82. 24/ Between 1982
and 1983, in contrast, the decline in domestic production was small,
indicating that production has stabilized. 25/

The Commission received conflicting data on the closings of plants and

firms in the industry during the period of investigation. 26/ Department of

22/ H. Rep. No. 571, 93rd Cong., lst Sess. 47 (1973).

23/ Report of the Commission (Report) at Tables 1 and 12. According to
Department of Commerce data, production declined by some 14 percent.
According to the Commission's survey of current producers, production
increased by 4 percent over the period.

24/ We note that operations of domestic footwear producers in 1981-82 must be
considered in the economic context in which they occurred, that is, the
expiration of the OMAs and the deep and prolonged economic recession.

25/ Department of Commerce data reveal a decline of 0.3 percent. Report at
Table 1. The Commission's data show a decline of 3.0 percent. Id. at Table
12.

26/ Both petitioners and respondents submitted information on plant
closings. Petitioners supplied data on annual closings on single plant firms
and on multiplant firm closings for the entire period of investigation.
Respondents submitted data showing different numbers of closings, indicating
that some closings were only temporary and that others reflected mergers and
consolidations. ‘

12
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Commerce data indicate that there have been both plant and firm closings
during the period of investigation. These data reflect also that the number
of such closings was at or below the average annual number of closings in this
industry for the last 20 years. 27/ Further, the petitioners' data indicate
that the closings that occurred during the period of import relief during
1977-81 had a substantially greater gffect on capacity than have closings
since that time. 28/ The Commission also cannot ignore that this industry has
historically been characterizediby low barriers to entry and exit.

Capacity data provided to the Commission in previous section 201
investigations provide some insight into historical trends in this industry.
Industry capacity fell by 150 million pairs during 1967-74, and also fell by
roughly 200 million pairs between 1974 and 1981. In this investigation,
according to information suppiied by 152 firms accounting for 87 percent of
domestic production in 1983, capacity between 1979 and 1983 increased from 380
million pairs to 414 million pairs.

Overall capacity utilization rates declined slightly between 1979 and
1983. In 1979, capacity utilization stood at approximately 76 percent. This
increased to 80 percent during the last two years of import relief and then
dropped to 72 percent in 1983. It is significant that the larger firms in the
industry by 1983 had largely regained their 1979 capacity utilization rates,
despite an 8 percent capacity gain over the period. Smaller firms also appear
to have largely stabilized their utilization rateé, albeit at levels below

their 1979 rates.

27/ 1984 U.S. Industrial Outlook, U.S. Department of Commerce.

28/ In 1980 and 1981, plant closings reduced capacity by some 20 million
pairs of shoes annually; closings in 1982-83 reduced capacity by some '
4 million pairs.

13
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In analyzing the performance of the productive facilities in the
industry, we conclude that, at this time, although there has been some idling
of productive facilities, the evidence does not establish the serious injury
required in the statute, especially when viewed in the éontext of the
industry's total performance. The data reveal an industry that is smaller. and
more concentrated than in prior years. But a smaller and more concentrated

industry is not necessarily a seriously injured industry.

Profitability

The second indicator we have analyzed is the profitability of the
industry. In its analysis, the Commission considered only the profit data of
operations producing domestic footwear. 29/

Overall, profits on domestic nonrubber footwear operations increased
during the 1979-83 period. The ratio of net operating profit to net sales
increased from 6.8 percent in 1979 to 10.0 percent in 1981, then fell to 8.2
percent in 1982 before rising again in 1983 to 8.8 percent. 30/ Compared with
other domestic industries and total U.S. production of durable goods, these
ratios are impressive. 1In 1982, total U.S. manufacturing showed a ratio of
operating income to net sales of 6.3 percent. 31/ For the first three

quarters of 1983, that ratio was 6.6 percent. 32/

29/ Although data concerning aggregate profits, including those made on
imported footwear by domestic producers, were available to the Commission,
they were not the basis of our finding that this industry is a profitable
one. We recognize, as many of the witnesses before us stated, that it may be
more profitable for some companies to produce footwear offshore. The relative
profitability of domestic versus imported shoe operations is not determinative
. of whether domestic shoemaking operations are reasonably profitable.

30/ Report at Table 22. Data on profitability in the first quarter of 1984
were not available.

31/ Quarterly Financial Reports, U.S. Bureau of Census.

32/ I1d.

14
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We have also looked at the performance of the industry using the
traditional indicators used by financial analysts. These indicators suggest
that a reasonably healthy industry currently exists. As a ratio to total
assets, profits reached a five-year high in 1983. Profits as a percentage of
net worth, a measure of the returns in this industry, were also sharply above
1979 levels, and in three years, 1980, 1981, and 1983, were over 30 percent.

The liquidity measures of the performance of this industry were also good
and displayed upward trends throughout most of the period. The “quick ratio”
increased steadily from 1.29 in 1974 to 1.69 in 1983. 33/ The current ratio
also improved from 2.76 in 1979 to 3.31 in 1983. 34/ Further, the measures of
debt and fixed assets to net worth and the measure of receivables turnover
suggest the finﬁncial burdens of debt, fixed assets, and inventories did not
increase during the period of investigation.

We have also considered the profitability of the‘démestic footwear
industry based upon the profitability of groups of firms segregated by the
size of their production. Based upon this analysis, we conclude that the
information supplied to us by the industry does not establish that a
significant number of firms are unable to operate at a reasonable level of
profit.

Firms producing less than 200,000 pairs annually, and which accounted for
2 percent of production in 1982, 35/ showed a ratio of net operating profit to

net sales of 5.9 percent in 1979, 10.7 percent in 1981, 7.4 percent in 1982,

33/ The "quick ratio" considers cash, near cash discounts and net receivables
- as part of current assets in relation to total current liabilities. It is
considered the most conservative measure of liquidity. It is usually
considered a sign of ill-health of a company if the ratio falls below one.

34/ The current ratio includes accounts receivable and inventory in the
measure of current assets compared against current liabilities.

35/ Based upon official statistics of the U.S. Department of Commerce.
Report at Table F-3.
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and 5.3 percent in 1983. 36/ Of this group, firms accounting for 56 percent
of net sales reported a return of 5 percent and firms accounting for 12
percent reported losses. 37/

Firms producing 200,000 to 500,000 pairs annually, accounting for
6 percent of production, experienced low or negative profitability ratios
during the period. 38/ Of this group, firms accounting for 40 percent of net
sales reported a return of over 5 percent and firms accounting for 37 percent
of net sales reported losses. bespite this poor performance, the financial
indicators for thié’segment of the industry have remained relatively constant
or have improved. 39/ Liquidity measures remained constant, inventory
turnover improved, the ratio of net sales to fixed assets improved, and the
ratios of profit to total assets and to net worth also increased slightly.

Firms producing 500,000 éo 1 million pairs annually, accountingvfor
7 percent of production, fared better, showing profitability ratios of 4.3
percent in 1979, 6.9 percent in 1981, and 4.6 percent in 1983. Of the group,
firms representing 64 percent of net sales reported profits of above 5 percent
and firms accounting for only 19 percent of net sales reported losses. The
financial indicators of this group of producers also show improving

performance over the period of investigation. 40/

36/ Report at Table 23.

37/ 1d. One possible explanation for the disparity in profitability ratios
between the smaller and larger firms may be that the smaller firms are closely
held companies, whose indicators of profitability must be judged differently
than those of larger companies. Data collected by the Commission show that as
a share of net sales, officers' salaries tend to be significantly higher for
firms producing under 1 million pairs annually, than for firms producing over
1 million pairs annually. Id. at Table 24.

38/ 1Id. These firms experienced ratios of net operating profits to net sales
of 4.5 percent in 1979, 3.5 percent in 1980, 2.0 percent in 1981, and fell to
a net loss of 1.1 percent in 1983.

39/ Id. at H-6.

40/ Id. at H-7.
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The larger companies produciﬁg 1l to 2 million pairs annually, accounting
for 17 percent of production in 1982 performed considerably better than the
smaller firms. The ratios of operating profit to net sales for these firms
were 6.3 percent in 1979, 12.6 percent in 1980, and 9.4 percent in 1983. 41/
The profitability ratios for firms producing 2 to 4 million pairs annually,
which accounted for 15 percent of prqduction in 1982, were 7.0 percent in
1979; 8.5 percent in 1981, and 7.2 percent in 1983. 42/ The largest firms,
those producing over 4 million bairs annually and accounting for 53 percent of
production, showed ratios of net operating profit to net sales of 7.9 percent
in 1979, 11.2 percent in 1981, 11.9 percent in 1982, and 11.2 percent in
1983. The financial indicators of the performance of these groups of
producers also remained stable or showed improvement. 43/

Thus, the profit data of these three latter categories of firms,
representing about 85 percent of domestic production, establish that this
industry is not suffering serious injury financially and is, in fact,
healthy. Our analysis of all of the segments of the industry indicates to us
that only a small number of firms are experiencing injury. We cannot base a
finding of serious injury on the ill-health of a very small portion of

domestic production.

Employment

A third factor which we have considered is whether there is significant
unemployment or underemployment in the industry. It is clear that there are
fewer shoeworkers employed in the industry now than in 1981, at the end of the

last period of import relief for this industry. 1In assessing these levels of

. at H-8-10.
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N
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employment, we recognize that viewed solely in an historical context there is
a significant employment problem in the footwear industry. We cannot,
however, view employment solely in its historical context. We must also
consider employment in the context of the current industry.

Bureau of Labor Statistics estimates show that after a sharp increase in
the number of unemployed workers between 1981 and 1982, there was a
sigﬁificant drop in the number of unemployed workers inkthe industry between
1982 and 1983. 44/ At the same time, the Commission's survey indicates that
for those firms currently producing footwear, total employment increased
slightly between 1982 aﬁd 1983 and increased by 7 percent over the period of
investigation. 45/ |

Further, in interpreting employment data, we must also consider the level
of compensation paid to workers in the industry. The average hourly
compensation paid to production and related workers increased by 31 percent
from $4.79 to $6.27 over the 1979-83 period. 46/ The Commission does not
infer from these wage increases that workers in this industry are overpaid.
Wages in this industry have historically been below those in other industries
which this Commission has recently examined. Nevertheless,'wage trends in
this industry do not support a finding of serious injury.

Thus, the employment picture in this industry is mixed. Were we to look
solely at the historic employment patterns, we might indeed find that there
was significant unemployment and underutilization of capacity in this

industry. Our investigation, however, must include other indicia of injury

44/ Report at A-32, Table 17.

45/ Report at A-33%, Table |8. Total employment increased slightly between
1982 and 1983, from 94,461 persons to 94,673 persons.

46/ Commissioner Rohr notes, based on the information supplied in the
Commission's questionnaires, that aggregate wages paid to production and
related workers increased steadily, by 37 percent, and total compensation
increased steadily, by 40 percent, over the period of investigation. Report
at A-35, Table 19. 18
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and we do not find, on the basis of the totality of the information before the
Commission, including production, profitability, and employment, that the

domestic industry is currently experiencing serious injury.

Threat of serious injury

With respect to threat of serious injury, the statute directs us to gake
into account:

a decline in sales, a higher and growing inventory, and a.,

downward trend in production, profits, wages, or employment

(or increasing underemployment) in the domestic industry

concerned. 47/
The legislative history states that a threat exists "when serious injury,
although not yet existing, is clearly imminent if import trends continued
unabated." Tﬁe Commission traditionally has interpreted the standard to
require that threat be real rather than speculative, and that serious injury
be highly probable in the foreseeable future. 48/ We have considered each of
the economic factors enumerated in the statute and have concluded that the
data fail to indicate a threat of serious injury at this time. In doing so,
we have focused in particular upon the data for 1982 and 1983.

In terms of revenues, net sales of domestically produced footwear have
remained essentially stable during the past three years. 49/ Although
production has declined over the period of investigation, it now appears to
have stabilized. According to official statistics, there was only a very

slight decline in production between 1982-83. 50/ Profits in the industry,

although varying by the size of the firm, have been stable or increasing for

47/ 19 U.S.C. § 2251(b)(3)(B). _
48/ S. Rep. No. 1298, 93rd Cong., 2d Sess. 121 (1974).

49/ Report at Table 22. When import operations are included, net sales of
domestic producers steadily increased during the period of investigation.
50/ Id. at Table 9.
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most firms in the industry during the past two years. 51/ As noted above, the
unemployment rate in the industry declined during 1983 and the absolute number
of employees increased slightly. Further, hourly wages throughout the
industry have increased over the period of investigation. 52/ Further, the
ratio of inventories to shipments, which indicates the potential threat of

inventory overhang, remained relatively constant.

Efforts by the industry to compete with imports 53/

The purpose of escape-clause relief is to allow a domestic industry an
opportunity to aﬁjust to the changing conditions of international
competition. We believe an analysis of the indicators of this industry's
performance, as well as of the prqduct composition of the imports and their
degree of direct competitiqn with domestic production, demonstrates that this
industry has made successful adjustment efforts. Further, this industry has

the ability to continue to successfully adjust to import competition.

51/ Id. at Table 23.

52/ 1Id. at A-32 and Table 17.

53/ Although the statute sets forth various factors the Commission is to take
into account in determining serious injury, it is largely silent on what

criteria the Commission should consider in its analysis of the industry's
progress towards its ultimate goal of adjustment. The Commission has

addressed adjustment in previous section 201 cases, especially Stainless Steel
Table Flatware: Report to the President on investigation No.

TA-201-49 . . . , USITC Publication 1536 (1984), and can also, in its
consideration of '"all relevant economic factors," look at factors relevant to
adjustment. Among the factors relevant to this consideration are: the nature
of any prior relief and the action taken by domestic firms during that period;
the relative performance of the domestic industry; the composition of the
imports and the degree of their competitiveness with domestic production, and
the reasons underlying plant closings and consolidations.

Commissioner Rohr states that while he agrees generally with the
analysis contained in this section, it is not the basis for his decision with
respect to this investigation. Nonetheless, he feels it is a necessary part
of the views of the Commission to be transmitted to the President under
section 201(b)(5).

20
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Although the domestic footwear industry has not received relief in the
form of global import quotas, OMAs with Taiwan and the Republic of Korea
provided the industry with import relief from the largest foreign suppliers
from June 1977 through June 1981. 54/ During the relief period, import levels
were stabilized at or about 50 percent of the domestic market, 55/ and the
rising share of imports from Korea and Taiwan was reversed. The period of
relief was characterized by consolidation of domestic production in the high
priced market segment and by coﬁpetitiou among domestic producers which led to
the continuing elimination of less efficient producers from the market. 56/

While the Commission found in 1981 that the industry needed further
relief in order to consolidate the improvements it had made under the OMAs,
the Commission also found that during the 1977-81 period, the industry made
significant strides toward imﬁroving its competitive position. The rates of.
decline in domestic capacity, shipments, production, and employment were
slowed. 57/ Financial performance throughout the industry was also strong,
almost at the level of all manufacturing. 58/ There was also increased use of

new technologies throughout the industry. 59/

gj

54/ Certainly an industry is not precluded from receiving relief more than
one time, and changing circumstances could well demonstrate at some future
time that the industry needs additional import relief to adjust to these
changed circumstances. '

55/ See Nonrubber Footwear: Report to the President on investigation No.
TA-203-7 . . . , USITC Publication 1139 (1981) at Table 18.

56/ 1d. at A 47.

57/ 1d. at 7-8. Prior to the provision of import relief (1971-76), data
indicate that the domestic capacity, production, shipments, and employment all
declined by approximately 20 percent. In contrast, shipments and capacity
fell by 10 percent and 6 percent, respectively, from 1977-80, and production
and employment held steady from 1977-80, and dropped by 6 percent and 3

percent, respectively, thereafter.
© 58/ 1Id. at A-ud).

59/ Id. at A-19-2% discusses in detail the efforts made throughout the
1977-80 relief period to adjust.

21



22

In an analysis of the industry's efforts to compete since the previous
relief period, we have looked to determine in which market segments recent
increases in imports have been concentrated. Since 1979, when the level of
import penetration was approximately 50 percent, 60/ 85 percent of the
increase in total imports has been attributable to footwear, including
athletic shoes, from Taiwan, Hong Kong, the Philippines, China, and Thailand
which have aggregate unit values of less than $5.00 per pair. Conversely,
over the five-year period imports from Brazil, Italy, France, and Spain, which
primarily comprise medium-to-high priced shoes, the market segment where
domestic production is most highly concentrated, declined by 5.1 percent. 61/

Athletic shoes 62/ constituted 78 percent of the increase in imports from
1979 until 1983. When coupled with the fact that demand for athletic footwear
increased by more than 100 percent over the period of investigation, this
suggests that when the industry was faced with this parﬁicular shift in
consumer preference, domestic firms were slow to respond or chose to source
this newer style from abroad rather than use their domestic facilities. 63/
These factors indicate that rather than displacing domestic;nonrubber footwear

production, imports have served to complement it.

60/ This is the quota level requested by petitioners in the current
investigation.

61/ An examination of the changes in average unit value of domestic and
imported products over the course of this investigation also suggests that
domestic production has become increasingly established at the high end of the
market, while the unit value of imports has fallen.

62/ Many imports of athletic footwear are apparently being classified under
the basket category for nonrubber footwear rather than under the athletic
categories of the TSUS. Therefore, the figures shown are estimates which
include imports under the basket category, item 700.95.

63/ Many of the domestic firms supplying the athletic footwear market are
firms which historically specialize in this market or are new firms, which
specifically developed production strategies including offshore components.
The traditional footwear companies do not appear to have focused on this _
market at the time the shift in consumer preference toward this type of shoe

occurred. This paved the way for the current high levels of imports of this
type of shoe. '
22
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It is also true that U.S. producers account for a large portion of total
imports. 64/ Those firms that account for a large portion of the imports also
account for most of U.S. nonrubber footwear production and are the most
profitable. This suggests that domestic producers do not import products that
compete directly with their own products, but rather import products that -
complement their domestic production, products that cannot be economically

produced domestically.

Conclusion

On the basis of the data compiled in this investigation, we do not
believe that the domestic nonrubber footwear industry is currently suffering
serious injury or is threatened with serious injury. Although some firms in
the industry are not doing well, it appears to us that, as a whole, the
domestic indugtry is successfully meeting and will continue to be able to meet

international competition without import relief.

64/ Twenty-one large firms together account for approximately one-half of all
U.S. nonrubber footwear production. Twelve of the 21 large producers are
dominant importers. It is estimated that domestic producers accounted for 47
percent of total imports in 1983, of which 7 percent are represented by the
U.S. athletic footwear producers. Report at A-64, Table 39. We do not mean
to imply that shifting to importing or offshore production is the best
solution to the long term problems affecting the footwear industry. However,
we believe that the temporary relief from imports, which is all that section
201 provides, will not significantly affect the long-term production and
investment decisions of the domestic footwear industry.

23
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VIEWS OF COMMISSIONER ALFRED E. ECKES

I determine that nonrubber footwear 1/ is not being imported into the
United States in such increased quantities as to be a substantial cause of
serious injury or threat of serious injury to the domestic nonrubber footwear
industry. Accordingly, having found that the requirements of section 201 of
the Trade Act of 1974 2/ are not satisfied, I do not recommend to the
President that relief be granted to this industry under section 201l.

This investigation is both unusual and difficult; it may well be the
most difficult case I have encountered in nearly three years as a member of
the Commission. The petitioners, including both labor and business, believe
that imports are hammering the domestic industry, causing both plant closings
and high unemployment. And, indeed, the data do show that imports are rising
and expanding market share. Importé, for instance, have climbed from
51 percent of the domestic market share (on a volume basis), in 1981 to nearly
70 percent in the first months of 1984. However, this is the first major
case, that I can recall, in which rising import market share is not
accompanied by persuasive evidence of serious injury, or the threat of serious
injury, to the domestic industry. 1In fact, the conventional indicators of
serious injury--employment, production, and profitability, among others--do
not demonstrate the level of injury required for an affirmative determination
in an escape clause investigation. For these reasons, I believe it
appropriate to elaborate on my rationale in making my negative determination

in this investigation.

1/ Footwear, provided for in items 700.05 through 700.45, inclusive; <700.56;
700.72 through 700.83, inclusive; and 700.95 of the Tariff Schedules of the
United States (TSUS).

2/ 19 U.S.C. §2251.
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Historical perspective

This is the third footwear investigation which the Commission has
conducted under section 201 and the first in which the Commission has reached
a negative determination. In the first such investigation, 3/ the Commission
unanimously found that increased imports were a substantial cause of serious
injury to the domestic industry and the President determined that adjustment
assistance was the most effective remedy. In the second investigation,
conducted less than oﬁe year later, 4/ the Commission again made a unanimous
affirmative determination. As a result of that determination, orderly
marketing agreements were negotiated with Taiwan and Korea placing limits on
exports of nonrubber footwear from Taiwan and Korea for a four-year period
commencing on June 28, 1977.

During the first section 201 investigation, the Commission was presented
with data showing that the number of footwear firms declined from 597 in 1969
to approximately 375 in 1975, employment declined from 186,000 workers in 1970
to 139,000 in 1975, and the aggregate operating profit margin in the industry
was below that for all domestic manufacturers. 5/ On the basis of the data
before it and the trends that the data represented, the Commission reached its
conclusion that the industry was seriously injured.

Similarly, in the Commission's second such investigation of the footwear
industry less than a year later, the Commission again found that the domestic

industry was seriously injured. Capacity utilization had fallen from

3/ Footwear: Report to the President on Investigation No. TA-201-7 . . . ,
USITC Publication 758 (1976). '

4/ Footwear: Report to the President on Investigation No. TA-201-18 . . . ,
USITC Publication 799 (1977).

5/ On the basis of information that the ratio of net operating profits to
net sales for the domestic footwear industry declined from 6.7 percent in 1970
to 5.3 percent in 1974 while the ratio for all U.S. manufacturers increa
from 6.8 percent in 1970 to 8.0 percent in 1973, the Commission concluded that
the domestic footwear industry was unable to operate at a reasonable level of
profit.
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78 percent in 1972 to 73 percent in 1974 and to 69 percent in 1975; employment
was up to 170,000 in the period January-August 1976, but remained below
earlier levels; and the ratio of net operating profits to net sales continued
to range from 5 to 6 percent for the footwear industry while the level for all
manufacturers was 8 to 9 percent.

In 1981, as the expiration of the OMA's drew near, the Commission
conducted an investigation under section 203(i) (2) and (i) (3) of the Trade Act
of 1974 in which it determined that the domestic footwear industry would be
significantly adversely effected if the (MA's were to be terminated. Iﬁ that
investigation, the Commission received data establishing that the industry
remained unheaithy, although declines in production and employment had been
far less severe than in the earlier periods studied and profit margins had
improved. Thus, the data collected by the Commission showed that domestic
production had declined by 8 percent between 1976 and 1980, compared with a
decline of 20 percent between 1972 and 1976, and in 1980, employment continued
to decline to 129,000 workefs, the number of firms fell to 307, capacity stood
at 66.2 percent, and the operating profit margins for the 68 firms furnishing
usable data was 8.5 percent. In discussing the apparent improved
profitability of the industry, however, the Commission noted that one
satisfactory year did not necessarily signify a trend. 6/ Despite that

determination, the OMA's were permitted to expire.

6/ Report to the President on Investigation No. TA-203-7: Nonrubber
Footwear . . ., USITC Publication 1139 (1981) at 9.
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Domestic industry

Section 201 defines the domestic industry in terms of the domestic
producers of "an article like or directly competitive with" the imported
article. 7/ Generally, domestic articles which are "like or directly
competitive with" imported articles are:

those which are substantially identical in inherent or
intrinsic characteristics (i.e., materials from which
made, appearance, quality, texture, etc.), and . . .
those which, although not substantially identical in
their inherent or intrinsic characteristics are
substantially equivalent for commercial purposes, that
is, are adapted to the same uses and are essentially
interchangeable therefor. 8/

In this investigation, as in the prior footwear investigations, the
petitioners advocated a one-industry approach. A number of importers,
however, advocated a two-industry approach which would distinguish between
athletic and nonathletic nonrubber footwear, and some pointed to the growing
segmentation of the market based on price. Those in favor of distinguishing
between athletic and nonathletic footwear stress the intended uses of
athletic footwear, unique manufacturing process, separate production
facilities, different employment skills, separate distribution systems, and
distinct research and development efforts. Petitioners argue that while
imported athletic footwear may not be "like" nonathletic domestic footwear,
the two articles are "directly competitive." Petitioners contend that

athletic footwear is best described as a "multiple use" item which is often

used for other than strictly .athletic activities.

7/ 19 U.5.C. §201(b) (1). _
8/ S. Rep. no. 1298, 93rd Cong., 2d Sess. at 122. 28
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For purposes of this investigation, I find it is more appropriate to view
the footwear industry as a single industry. In reaching this conclusion, I do
not mean to imply that because all shoes can be defined as "protective
coverings for feet" they are identical in intrinsic characteristics or that
there is perfect competition between different types of footwear. There are,
for example, certain special purpose athletic shoes which may require special
production facilities and whicﬁ are not substitutable for other types of
footwear. Such shoes, however, currently form only a small portion of the
athletic shoe market. Similarly, while there does not appear to be one-for-
one substitutability between less expensive shoes that make up a substantial
part of the volume of imports, and relatively more expensive shoes, produced
extensively by domestic produéers, there is a degree of interchangeability at
some level between these shoes.

Section 201, however, does not require that the goods produced by a given
industry be perfect substitutes for one another. While there are some
differences or specialization in production process for particular types of
shoes, these differences do not appear at this time to be sufficient to
warrant a finding, in this case, of a separate industry. Furthermore, price
differences alone are not a sufficient basis to find separate industries. I
have therefore chosen in this investigation to proceed on the basis of a

single domestic industry.

Statutory Requirements

In order to make a determination in an investigation under section 201,
the Commission must answer three key questions:

(1) Are imports increasing (either actually or
relative to domestic production?

29
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(2) Is the domestic industry seriously injured or
threatened with serious injury?

(3) Are increased imports a substantial cause of
serious injury or the threat thereof?

Because the information developed in this footwear investigation
satisfies the first statutory test but fails the second one--serious injury--
my discussion in these views focuses on the latter issue. As an initial
consideration, imports have increased in volume both in actual terms and
relative to domestic production during the period of investigation. 1In
absolute terms, U.S. imports of nonrubber footwear declined from 1979 to 1980,
increased moderately in 1981, and then increased significantly in 1982 and
1983. Specifically, imports increased from 405 million pair in 1979 to 582
million pair in 1983, or by 44 percent. Relative to domestic production, the
volume of imports has also increased sharply over the period. In 1979, total
imports were roughly equal to domestic production; but by 1983 imports
represented 171 percent of U.S. production. In the first quarter of 1984,

imports represented 227.8 percent of U.S. production.

No Serious Injury or Threat Thereof

Neither the statute nor the legislative history defines the term "serious
injury.” In one of the early investigations conducted under section 201, as
revised by Congress in 1974, one Commissioner commented on the addition of the
modifier "significant" to the legislation. The addition of "significant" as a
modifier to the indicators of injury suggested that the idling of productive
faéilities, low level of pgofitability and unemployment, must be of an
"important magnitude." Further, he stated that "'serious injury' requires a

finding of damage or a hurt of grave or important proportions." 9/ Another

9/ See "Views of Chairman Leonard," Bolts, Nuts and Screws of Iron or Steel,
No. TA-201-2, USITC Pub. No. 747 (November, 1975), p. 9 and p. 1l.
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Commissioner in that same investigation indicated that since 1962, a number of
Commissioners had defined "serious injury" to be "an important, crippling, or

mortal injury; one having permanent or lasting consequences." 10/ Since 1975,
when the law was last reviewed and modified by Congress, the Commission has

interpreted "serious injury" as requiring a high threshold of injury.

With this precedent in mind, I evaluated the evidence developed in this
investigation with regard td serious injury, looking at "all economic factors"
and assessing in particular the three criteria specifically mentioned in the
statute. 11/ 1Is there significant unemployment or underemployment in the
industry? Has there been a significant idling of productive facilities in the
industry? Are a significant number of firms unable to operate at a reasonable
level of profit? In answering these questions, the Commission looks to
several sources for information regarding the performance of the industry and
the impact of imports on that industry. Sometimes these data are supplied by
other government sources, such as the Department of Commerce or the Bureau of
Labor Statistics, and are often referred to as "official statistics." The
Commission also collects "official" data, via its own questionnaires submitted
directly to producers and importers. Further data are collected during
hearings and from submissions by parties and interested persons. The
reliability of all infbrmation in the record of the investigation is assessed
by the Commission as it Sonsiders data from all sources to obtain a
comprehensive sense of tﬁe condition of the industry and the impact of import

competition.

10/ See "Views of Commissioner George M. Moore," id., p. 19.
11/ I would emphasize that I also compared the industry performance data
developed in the preceding footwear investigations to current industry

information. 3
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In my own analysis of injury, I examined the full five-year period for
which the Commission collected information from domestic producers. I
realized Commission statistics for earlier years in the period do not include
the operations of firms exiting from the industry, and that more recent data
reflect the start-up of new operations. I also weighed the fact that there
were orderly marketing agreements iﬂ effect until June 1981, which affected

import trends as well as the performance of the domestic industry.

Significant Unemployment or Underemployment

At first impression, the employment statistics might seem favorable to
the petitioner's position in this investigation. According to data obtained
from the Bureau of Labor Statistics (BLS) and industry sources, the
unemployment rate for all workers in the nonrubber footwear industry rose from
12.5 percent in 1981 to 19.4 percent in 1982 and 18.7 percent in 1983. The
same sources indicate that the number of all employees declined from 146,400
to 132,700 between 1981 and 1983, compared (over the same period) with a drop
from 102,009 to 94,673 for firms responding to Commission questionnaires,
revealing comparable trends. Similarly, trends for employment levels from
both sources for production and related workers are similar, showing a decline
in the number of workers of 3 to 5 percent. from 1982 to 1983.

However, when one looks at the>full five-year period, which is the
practice in section 201 investigationé, total employme&t in the industry based
on ITC data, rose from 88,529 in 1979 to a peak of 102,009 in 1981 before
declining to 94,673 in'l983, a figure which is essentially unchanged from 1982
levels. The number of production and related workers in this industry
producing nonrubber footwear, although declining steadily, by 1.8 to 5.6

percent annually during the period, still remained at a level above 1979
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employment numbers--75,643 in 1983, compared with 71,493 in 1979. Further,
the number of production and related workers rose in three of five product
categories (women's, athletic, and all other footwear) over the five-year
period. Also, the number of hours worked by these workers climbed over the
five-year period, from 135,326 in 1979 to 145,045 in 1983.

I am aware that these ITC data reflect only the employment experiences of
"survivors" in this industry, némely those producers responding to ITC
questionnaires. Nevertheless, these producers accounted for about 87 percent
of estimated domestic production of nonrubber footwear in 1983 and 90 percent
in 1982. Thus, the aggregate experiences of these firms provide a clear and
accurate measure of employment trends in this industry. As the discussion
later in this opinion indicates, I also have assessed how the departure and
closing of operations which could not respond to ITC questionnaires affected
data regarding the performance of the industry. Obviously, the industry does
have unemployment problems, but the crucial question posed by the statute is
whether the unemployment is significant. Does it indicate serious injury?

Unlike capital-intensive industries, the footwear industry is ever-
changing, with firms continually closing factories and opening others. The
capital requirements for the manufacture of nonrubber footwear are quite
modest compared to those for products like copber or steel. Because of low
capitalization, often made possible with leasing arrangements for production
and design equipment, there is relatively rapid entry and exit, particularly
in the smaller volume operations. Under such circumstanceé, some unemployment
is to be expected.

Employment patterns in various product lines, such as women's and
athletic shoes, further suggest that this industry is in constant transition,

driven by changing styles, consumer tastes, and other varying factors. While
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rising imports may have caused unemployment in earlier periods, the industry
now recognizes the need to introduce more capital and hold down unit labor
costs. Therefore, recent restructuring is focusing on capital imgrove-
ments, producing employment declines in the process; these jobs will never be
recovered. In short, relatively low capital requirements, coupled with
restructuring in the industry and the inherent uncertainties of footwear
markets, dictate fluctuating employment trends as the norm in this industry.
To date, these trends as evidenced by industry-wide data, do not demonstrate

levels indicative of serious injury.

Significant Idling of Productive Facilities

A similar pattern emerges when one looks closely at the data on
production and capacity. Data from the Department of Commerce and statistics
developed from ITC questionnaire responses diverge somewhat with regard to
production trends. The Commerce Department data indicate that domestic
production fell from 399 million pair in 1979 to 341 million pair in 1983.
Commerce data also indicated that production was basically flat for the
industry in 1982 and 1983. The ITC questionnaire data, which was supplied by
essentially the same firms providing profit-and-loss information to the
Commission, show a rise in production from 286.6 million in 1979 to
329.2 million in 1981 before declining to 298.1 million in 1983. ITC data do
not reflect the production of firms exiting during the period, so earlier
production levels are understated. Nonetheless, these data indicate that the
"survivors" in this industry are currently producing more shoes than in 1979.

Although inventory levels increased during 1983, I would also note that for

34
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the present, the production levels are being maintained without incurring
excessive inventory build-up. Moreover, domestic shipments in 1983, although
declining about three percent from 1982 levels, remained above 1979 levels.

Commission statistiés supplied by questionnaire responses show an
increase in practical capacity from 379.6 million pair in 1979 to 413.6
million pair in 1983. The expansion in practical capacity occurs in four of
the five product lines surveyed--men's, women's, athletic, and all other
footwear. Further, capacity utilization data show that, over all, the
industry was operating at 72.1 percent of capacity in 1983, down slightly from
73.9 percent in 1982, and slightly below the 75.5 percent rate in 1979. It is
important to hote that capacity utilization declines fromAl982 to 1983
occurred only in the children's and the "all other" categories. In the
women's category, which historically has accounted for 40 percent of domestic
production, capacity utilization consistently remained in the range of 74 to
79 percent during the five-year period, which was accompanied by capacity
increases of about 15 percent. Capacity utilization for men's shoes, which
account for 25 percent of domestic shoe production, were the same in 1982 and
1983 at about 70 percent, down from 75 percent in 1979. Thus, it is apparent
that capacity utilization trends for product categories accounting for two-
thirds of domestic production have not deteriorated significantly during the
past five years.

As noted in my discussion of employment trends, theseidata do not include
statistics from firms which closed during the period. The petitioners in this
investigation made much of the number of plant closings during this period as
an indicator of injury to the industry. Collecting data regarding the
operations of firms no longer in existence is difficult at best. Nonetheless,

the Commission did gather some data, much of it supplied by the petisioners.
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These data indicate that there were 84 net closings during the period 1979 to
1983. Over three-fourths of these closings (for which volume of production
figures were available) were firms producing fewer than 1,000,000 pair of
shoes annually. Commission data indicate that producers in that size range
have consistently accounted for only about 12 to 13 percent of annual domestic
production. The remaining closings during the period were producers of more
than 1,000,000 pair, but, with 6ne exception, these were firms producing
injection molded or vulcanized footwear, much of which, if imported, would be
classified as rubber footwéar.

From my vantage point, these data demonstrate in yet another manner that
this indhstry is by nature an industry in constant transition. The evidence
of idle production facilities within the industry does not comport with the
image petitioners would create--that of an industry experiencing serious

injury.

Profitability

Profit-and-loss information may provide a clearer measure of an
industry's health than employment or production data. It is difficult to
imagine that an industry experiencing a pattern of negative profit margins
would fail the serious injury test, but it is possible to hypothesize a
relatively healthy industry closing antiquated or high-cost production
facilities and experiencing some unemployment and underutilization of
facilities.

I have examined the profit-and-loss data, both in the aggregate and on an
individual company basis, to identify patterns and understand how the
nonrubber footwear industry is performing. Several patterns emerge from this

analysis. Aggregate industry profit-and-loss data are the usual focus of the
36



37

Commission's consideration of the financial performance of an industry. Such
aggregate data were collected by the Commission from producers accounting for
nearly 90 percent of domestic production of nonrubber footwear in 1982 and in
1983, based on Department of Commerce production data. The profitability data
were collected on a separate basis for domestic footwear production only,
exclusive of their retail operations and/or their sales of imported foot-
wear._12/ Looking only at the data collected on producers' sales of footwear
produced in the United States, the industry as a whole had an operating margin
of 6.8 percent in 1979, 9.0 percent in 1980, 10.0 percent in 1981, 8.2 percent
in 1982, and 8.8 percent in 1983. Sales volume was essentially the same for
the industry in 1982 and 1983, but the improved return in 1983 is attributable
to improved cost-of-goods sold figures. This industry-wide performance in
1983 is higher than the all-industry average for similar industries, such as
textiles. Other industries, such as steel and copper, were showing losses
during this same period.

I would make these further points of clarification regarding my
evaluation of the aggregate industry data. First, I have factored out the
impact of imports and retail operations on the profitability of this
industry. My anélysis of the profitability of this industry is based only on
the sales of shoes produced domestically. Second, the aggregate data do not
exclude the impact of imported leather uppers upon domestic profitability.
However, available data indicate that‘imported uppers as a share of domestic
production 13/ were 1.2 percent in 1979, compared with 6.2 percent in 1983.

Therefore, the relativély small volume of these components does not alter my

12/ Seven reporting firms were unable to provide separate import-related
profit figures. The profitability of these firms, however, did not skew the
over-all data for the industry. Net sales of imports by these firms accounted
for less than 1 percent of total net sales for 1983. 37

13/ These percentages are based on Commission production data.
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analysis of the profitability of this industry. Third, obviously the
Commission data regarding present profitability do not reflect operations
which have ceased production in earlier years covered by Commission
questionnaires. However, many plant closings are the result of
consolidations, mergers, and cost-reducing efforts by larger companies. Thus,
the impact of such closings is in fact reflected in current aggregate
profitability data.

Because of the absence of any discernible pattern of adverse
profitability trends in the industry-wide data, I examined the firm-by-firm
data, and noted another interesting trend--large firms with production
exceeding 2 million pair annually had higher operating margins than small
firms, although there were individual firms in all groups that diverged from
thé overall pattern. ih 1979, there were 15 firms accounting for about
17 percent of total sales of domestically produced shoes which earned an
operating return of 10 percent or better. There were also 15 firms accounting
for about 4.8 percent of sales which had a negative operating margin, and thus
were experiencing severe financial difficulties. 1In 1981; the year in which
orderly marketing agreements ended, there were 35 firms accounting for
46.1 percent of sales earning 10 percent or better, while 15 firms accounting
for 3.5 percent of total sales experienced a negative operating margin. In
1983, the last year for which complete data are available, 26 firms accounting
for 46.5 percent of total sales earned 10 percent or better, while 30 firms
accounting for 6.3 percent of sales had negative operating margins. It is
evident that a number of small firms with a relatively small share of the
domestic market are incurring losses, but a number of large firms accounting

for over 40 percent of domestic sales were doing extremely well. In fact,
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firms accounting for 46 percent of sales reported aggregate average net
operating returns of 14.7 percent in 1981, 13.6 percent in 1982, and
13.8 percent in 1983 on their domestic shoe operations.

As with the factors which I have discussed earlier in these views, there
is evidence of firms experiencing financial difficulties as well as firms
which have ceased production, but the patterns which emerge from the
profit-and-loss data do not indicate the "inability of a significant number of
firms to operate at a reasonable level of profit." 14/

Based on my reading of the statute and the legislative history, I find no
evidence that Congress intended the Commission to recommend relief for an
entire industfy when firms accounting for a significant share of sales are
experiencing relatively.high profitability and other economic indicators fail
to point to serious injury. Certainly, many smaller firms are having
difficulty keeping pace with changing trade patterns. But, section 201, the
escape clause, is not designed to rescue troubled firms within such an
industry; instead, it is designed to shelter.entire industries that are
seriously injured so that they have the opportunity to adapt to competitive
conditions. At the present time, the domestic nonrubber footwear industry
simply does not manifest the broad, encompassing indicators of serious injury
that are often associated with rising imports and increasing market

penetration.

14/ See also the "Views of Commission" in Stainless Steel Table Flatware:
Report to the President on Investigation No. TA-201-49 . . ., USITC
Publication 1536, (June 1984) at p. 1ll. The Commission observed, "We conclude
in this case that a 'significant number' of firms is more of a qualitative
concept than a numerical one . . . . We therefore addressed the profitability
question by relying more on the data representing the overall 1ndustry rather
than individual firms."
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Petitioners also failed to establish the existence of a threat of serious
injury to the domestic industry; there is nothing in the data which indicates
that “"serious injury, although not yet existing, is clearly imminent if
imports[sic] trends continued unabated." 15/ However, as noted earlier, the
import trends are disturbing; and the role that these imports have in the
domestic market.cannot be ignored. i am concerned about the availability of
other export markets for supplying countries, and the possibility that future
imports will be directed into the U. S. market, possibly threatening the
stable production levels the domestic industry has achieved. Further, with
low capitalization and the ready availability of production equipment, it is
possible that other supplying nations will expand production and heigﬁtéﬁ
their presence in the U. S. market.

In addition to the increasing import trends, I also considered the
statutory provisions regarding the existence of‘a threat of serious injury.

. The volume of sales has declined slightly from 1982 to 1983, by three percent;
although inventory levels are somewhat higher than historical levels, and have
increased as a percentage of declining shipments, they do not indicate
excessive build-ups at present. ‘As analyzed in my discussion of the absence
of present serious injury, the trends in production, profits, wages, or
employment do not reveal declines between 1982 and 1983 such as to indicate
that this industry is threatened wiﬁh serious injury. Thus, based on the
sﬁatutory criteria regarding a threat of serious injury, an affirmative
determination is not warranted.

It is apparent that the domestic nonrubber footwear industry is not a
vigorous industry; it remains an industry‘Which is import-sensitive, and it

could experience serious injury at some point in the future. Undoubtedly,

15/ S. Rep. No 1298, 93rd Cong. 2d Sess. at 121. 40
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because of the considerable experience combating imports in the marketplace,
industry leaders and workers are more alert to these competitive circumstances
than industries where imports are not yet a significant competitive factor.
Thus, the special circumstances surrounding current import trends dictate
vigilance, but they do not justify the bending of the law to achieve an
affirmative determination. This agency has no authority to modify provisions
of the statute to accommodate the interests of petitioners or other interested
parties. Rather, it is the sworn responsibility of the Commission to
dispassionately apply the law as written to the facts of each case, and decide

the merits of each petition for import relief accordingly.
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VIEWS OF COMMISSIONER SEELEY G. LODWICK

After considéring all of the information in this invéstigation, I have
determined that nonrubber footwear 1/ is not 5eing imported into the United
States:in s&ch increased quéntities as to be a substantial cause of serious
injury, or the threat theréof, to the domestic industry producing article;
llike‘or diﬁeétly gbmpetitive with thg imported articles. I have therefore
made a negative determigation.

Iﬁ order to make an affirmative determination, section 201 of the Trade
Act of 1974 2/ requires, in effect, that all three of the following conditions
be satisfied—

(1) imports are increasing either in actual terms or relative to
domestic production;

(2) the domestic industry is seriously 1n1ured or threatened with
serious injury; and’

(3) such increased imports are a subétantial cause of the serious
injury or threat thereof.

In the present case I have found, like my four colleagues, that even
though imports are increasiné, the domestic industry is not seriousiy injured
or threatened with serious injury.‘ Having fqund‘that the second condition is
not satisfied, I have'maaeka neQative determination. While I agree with the
basic éonclusions'set forth in the separatg views of my colleagues, I do not
share all of their observations and therefore have written separate views.

In my views below I first compare this case to the prior affirmative
Commission section 201 cases on footwear and briefly review the changes that

- have occurred since the earlier decisions. Such a comparison and discussion

1/ That is, footwear prov1ded for in 1tems 700.05 through 700.45, inclusive;
700.56; 700.72 through 700.83, inclusive; and 700.95 of the Tariff Schedules
of the United States.

2/ Section 201(b)(1) of the Trade Act of 1974, 19 U.S.C. 2251(bh)(1).
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is particularly appropriate in this case because many persons in the industry
and some outside the industry have expressed concern that the Commission has
applied a standard in this case different from that applied by the Commission
in other section 201 cases. This certainly was not the case in my decision.

I then discuss the issues of domestic industry, increased imports, and serious
injury and threat thereof. Having gone negative on the injury criterion, I do

not address the causal criterion.

The present and prior cases contrasted

This is the third section 201 investigation which the Commission has
conducted with respect to imports of nonrubber footwear. In the first case,
completed in February 1976, 3/ all six Commissioners made an affirmative
finding and the President decided that adjustment assistance could remedy the
industry's problems. In the second case, conducted at the request of the
Senate Committee on Finance and completed in February 1977, 4/ the Commission
again unanimously found in the affirmative and, as a result, the President
negotiated orderly marketing agreements (OMAs) with Taiwan and Korea. These
OMAs were in effect from June 1977 through June 1981.

In April 1981 the Commission advised the President under sectioh 203(i) of
the Trade Act that the OMAs should be extended, although in,mbdified form. 5/
The Commission advised that conditions were stabilizing and profit margins,
especially in the most recent year, were up. However, the Commission observed

that one satisfactory year was not necessarily indicative of a trend and that

3/ Footwear: Report to the President on Investigation No. TA-201-7 . . .,
USITC Publication 758 (1976).
4/ Footwear: Report to the President on Investigation No. TA-201-18 . . .,

USITC Publication 799 (1977). : :
5/ Nonrubber Footwear: Report to the President on Investigation No.
TA-203-7 . . ., USITC Publication 1139 (1981).
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the industry was still uqhealthy. 6/ The President decided not to extend the
OMAs". |

Coqdjtions‘in the industry have changed significantly since the Commission
decisions in 1976 and 1977. In those cases the Commission found all three key
indicators rélevant to the question of serious injury, capacity utilization,
profitability, gnd employment, to be in a steep decline. For example,
céb&cit&rgtiliéatioq_had declined from 83 percent in 1968 to 72 percent in
1974 and 69 per;ént in 1975;‘the ratio of net operating profit to net sales
had déclined»frdm 677 percent in 1970 to 5.1 percent in 1974 and was still in
that range in 1975; the number of firms in the industry had declined from 597
in 1969.to 376 in 1?75f a decline of almost 40 percent; and industry
employmght had declined from 196,000 prodﬁction workers in 1971 to 151,000 in
January-September 1976, a éecline of almost 25 percent. 7/

Since 1977, and especially since 1981, the decline in the overall size of
the industry has slowed, and the key indicators of injury have either
stabilized or shown improvement. Industry capacity, based on data supplied in
response to the Commission's questionhaires, has increased éver the past 5
years, and industry capacity utilization was 72 percent in 1983, down slightly
from the 1982 level of 74 percénta but above the 69 percént level of 1975 and
above the 1983 level for all manufacturing. The overall industry profit
picture was much improved in 1983, and the ratio of netboperating profit to
net sales was 8.8 percent in 1983._we11 above the 5.1 percent levéi of 1974

and also well above the 1983 average.for all manufacturing. Employment in the

6/ 1d. at 11.

7/ See, for example, the views of Comm1331oner Leonard in 1nvestlgat10n No.
TA-201-7, supra, fn. 3, at 35-36; and the views of Commissioners Minchew,
Parker, Moore, and Bedell and separate views of Commissioner Leonard in

“investigation No. TA-201-18, supra, fn. 4, at 11-12, 21.
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industry has stabilized and, according to responses to our questionnaires, was
higher in 1983 than in 1982,

Thus, in summary, the nonrubber footwear industry has changed considerably
over the last 7 years. It is reasonably profitable and the indicators of
injury which were heading sharply downward in 1976 and 1977 no longer are ..
doing so. This does not mean that the industry has returned to the size or
regained the market share it had in the 1950's and 1960's. It has not. Our
task under the law is to détérmine whether increased imports are presently
seriously injuring or threatening a domestic industry, and I find that they
are not. This does not mean that I find that imports were not causing serious
injury in the past. The information I have seen'clearly indicates that they

were. It is possible that they will again if conditions and trends change.

Domestic industry

The Trade Act defines the term "domestic industry" in terms of producers

of an article "like or directly competitive" with the imported article. The
vterms "liké" and "directly competitive”'are defined in the statute and its
legislative history. 8/

Domestic producers argued that there is one domestic nonrubber footwear
industry producing articles "like" or at least "directly competitive" with the
imported footwear. 9/ Several importers, on the other hand, argued that we
should distinguish between athletic and nonathletic footwear and find two

industries. They claimed that athletic and nonathletic footwear is produced

8/ The terms were defined by the Senate Committee on Finance in its report
on the bill which became the Trade Act of 1974, See Trade Reform Act of
1974: Report of the Committee on Finance . . ., S. Rept. No. 93-1298, 93d
Cong., 2d Sess., 121-22 (hereinafter referred to as Finance Committee
Report). The term “directly competitive" is also defined in terms of products
at an earlier or later stage of processing in section 601(5) of the Trade Act.
9/ See, for example, petitioners' posthearing brief, at 12.
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in different facilities, involves different production processes, employment
skills, and research and development efforts, and is marketed differently. 10
I have concluded that there is one domestic industry producing articles

"like" the imported articles. While there are differences between the variou
types and styles of footwear, not to mention differences related to the gende
or foot size of the person for whom the shoe is intended, the various types
are often made in the same plants and by the same workers using similar

skills, they are generally marketed through the same retail outlets, and they

serve the same basic function of covering and protecting the foot.

Increased imports

The first of the three statutory criteria requires that I find that
imports have increased. The statute provides that imports have increased whe
the increase is "either actual or relative to domestic production“. 11/

Imports of nonrubber footwear clearly have increased both in actual terms
and relative terms. Imports increased from 405 million pairs in 1979 to 582
million pgirs in 1983, or by 44 percenf. ‘The ratio of imports to production

increased from 101 percent in 1979 to 171 percent in 1983. 12/ This first

criterion is clearly satisfied.

Serious injury

"The statute does not define the term serious injury but instead states
that the Commission is to take into account all relevant economic factors

which it considers relevant, including, but not limited to—

10/ See, for example, the posthearing brief of NIKE, Inc., at 1.

11/ Section 201(b)(2)(C). ‘ i
12/ Report, at A-19.
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the significant idling of productive facilities in the industry, the
inability of a significant number of firms to operate at a reasonable
level of profit, and significant unemployment or underemployment
within the industry. 13/

The Finance Committee in its report on what became the Trade Act stated that
these factors "are not intended to be exclusive" and that the Commission "is
directed to take into account all economic factors which it cénsiders
relevant." 14/ Congress intended that the injury'test in section 201 be a
more difficult test to satisfy than under other statuto}y provisions. 15/

In deciding the injury question, I examined data for the 5-year period
197983, 39/4 The OMAs limiting imports from Taiwan and Korea were in effect
during the first half of this period, through June 1981. No restrictions
other than regular duties or unfair tradé duties were in effect during the
latter half of the period. .

Domestic nonrubber footwear capacity trended upward during the 5-year
period, rising from 380 million pairs in 1979 to 417 million pairs in 1982
before declining slightly to 414 million pairs in 1983. 17/ Domestic
production was higher in 1983, 298 million pairs, than in 1979, 287 million

pairs, and was highestvin 1981 at 329 million pairs. 18/ Capacity utilization

13/ Section 201(b)(2)(R).

14/ Finance Committee Report, at 121.

15/ For example, section 406 of the Trade Act only requires that the
Commission find "material injury, or threat thereof". The Committee on
Finance made it clear that the term material injury was to "represent a lesser
degree of injury than the term 'serious injury'". Finance Committee Report,

- at 212,

16/ The Commission considered data from questionnaire responses received
from 175 U.S. nonrubber footwear firms, a response rate considerably higher
than in the two prior footwear investigations. One hundred and forty firms,
representing about 90 percent of all U.S. production, provided usable
profit-and-loss data for 1983. Only seven firms coyld not separate financial
data on net sales of imports from financial data for domestic manufacturing
operations. However, net sales of impoirts by these seven firms represented
less than 1 percent of total net sales.

17/ Report, at A-26.

18/ Id.
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was 75.5 percent in 1979 andvrose to 80.5 percent in 1981 before declining to
72 ﬁercent in 1983. ig/ This decline in capacity utilization was to some
degree attributable to increases jn capacity; While many plants closed or
were partiallyvclqsed during the 5-year period, others were opehed, expanded,
or modernized, more than offsetting the capacity lost to such closures or
partial §losurés. 20/ :Had 1979 and 1983 capacity remained the same, the 1983
utilization fatgrwouldhhavg peen about 78.5 percent, about three percentage
points higher thén the 1979 Fate. Thush_there has been no significant change
ih capécity utiliéation levels during the 5-year period and no evidence that
imports are éausing é significant idling of capacity in the industry.

The.indgstfy is reasoﬁably profitable and was more profitable in 1983 than
in 1979-or 1982. Net sales increased from $2.7 billion in 1979 to $3.7.
billion in 19321and 1983. AGross profits rose from $603 million in 1979 to
$§53 milliontin 1933, and net profit before taxes mearly doubled from $158
million in 1979 tq $310 million in 1983. Cash flow increased from $189
million jn 1979 to $362vmillion‘in 1983. Gross margins relative to sales in
1983 were at the hjghgst level of the 5-year period. The ratio of net
operating profit to netvsales increased from 6.8 percent in 1979 to 10 percent
in 1981 bgfore’déclinipg to 8.2 percent in 1982 and increasing to 8.8 percent

in 1983. 21/ The 1983 ratio was significantly above the ratio of 6.6 percent

19/ Id.

20/ While the number of firms producing nonrubber footwear declined from 279
in 1980 to 248 in 1982 according to U.S. Department of Commerce data, the
number of firms producing the bulk of domestic nonrubber footwear has remained
stable.. The firms leaving the industry have tended to be small firms
accounting for a very minor portion of industry production. 1In 1980, 83 firms
accounted for 83 percent of domestic production, and in 1982, 85 firms .
accounted for 85 percent of domestic production. Report, at Appendix F.

21/ Report, at A-38. Gross margins are calculated as a percent of gross
profit to net sales. \ :
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for all manufacturing industries for the first three quarters of 1983 (the
latest period for which data are available).

The Commission divided its financial data into six categories based on the
production level of the responding firm. The 56 largest firms providing data
to the Commission, all prdducing 1 million pairs or more annually and
accounting for over 80 percent of industry sales in 1983, were the most
profitable. Their ratio of net operating profit to net sales increased
steadily from 7.4 percentlin 1979 to 10.9 percent in 1981 before declining to
9.8 percent in 1982 and increasing to,lp percent in 1983, All but five of the
56 firms operated at a profit in 1983. All 14 of the éirms producing 4
million or more pairs in 1983, which accounted for about half. of domestic
sales, operated at a profit in each of the most recent 5 years. 22/

The smaller firms in the industry, particularly those producing between
200,000 and 500,000 pazrs, have experienced the most difficulty in recent
years. They operated at a small overaliiloss in 1983. 23/ waever, all other
categories of firms operated at a profit throughout the 5-year period,
although some individual firms in the_cafeéories operated at a loss.

The nonrubber footwear industry has traditionally been-easy to enter.

Even in the best of times many firms, especially smaller fifms, have operated
at a loss due to their inability to correctly anticipate style changes or
because of other management-related problems. Many of the smaller producers
are closely held, family—owned—and—run:businesses where profits are paid to

the officers in the form of salaries and whose balance sheets would tend to

Report, at A-40-44,

22/
23/ Report, at A-4L.
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understate profitability relative to balance sheets for larger, publicly-held
firms. This is reflected in data éhowing that officers' salaries accounted
for 5.6 percent of net sales in firms producing fewer than 200,000 pairs, but
only 1 percent in firms producing 4 million or more pairs. 24/

In view of the above, and in particular in view of data showing that over
90 percent of the larger firms, which accounted for over 80 percent of
domestic production, operated at a profit in 1983, I do not find that a
significant number of Firms are unable to operate at a reasonable level of
profit.

Employment in the industry remained relatively stable during the period
1979-83. According to data supplied in response to Commission questionnaires,
total employment was higher in 1983 than in 1979 or 1982. Employment
increased from 88,529 persons in 1979 to a peak of 102,009 in 1981, then
declined to 94,461 in 1982 and rose slightly to 94,673 in'1983. 25/ Hours
worked by nonrubber footwear workers reﬁained about the same in 1982 and 1983
and were almost 10 percent above the 1979 level. 26/ While some plants have
closed during the period and workers havelbeen laid off, other plants have
opened or reopened and new workers hired. The information before me does not
show that there is significant unemployment or underemployment in the industry
today.

In summary, in view of the above, I have concluded that the domestic
industry is not seriously injured at the present time. I now turn to the

question of threat of serious injury.

24/ Report, at A-45-46.
25/ Report at A-33.
26/ 1

26/ 1d
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Threat of serious injury

With respect to threat of serious injury, the statute directs the
Commission to take into account all economic factors which it considers
relevant, including, but not limited to—

a decline in sales, a higher and growing inventory, and a downward
trend in production, profits, wages, or employment (or increasing
underemployment) in the QOmestic industry concerned. 27/

The legislative history states that a threat exists "when serious injury,
although not yet existing, is clearly imminent if import trends continued
unabated." 28/ The Commission traditionally has interpreted the standard to
require that threat be real rather than speculative, and that serious injury

be highiy probable in the foreseeable future. 29/ 1In determining the threat
| duestion; the Commission generally has focused on trends in data, especially
recent trends-—e.g., are péofits and employment trending downward.

I do not find that the domestic industry_is threatened with serious
injury. Industry sales in 1983, while slightly below 1981 and 1982 levels,
are stable and, at $3.7 billion in 1983, are $1 billion above the 1979 level
of $2.7 billion. 30/ Industry inventories, while up about 6 percent in 1983
over the 1982 level, which in turn was about 5 percent below the 1981 level,
have remained stable in recent years and have not grown to any significant

extent. 31/

27/ Section 201(b)(2)(B).

28/ Finance Committee Report, at 121.

29/ See, for example, the views of Commissioners Alberger, Calhoun, and
Stern in Mushrooms: Report to the President on Investigation No.
TA-201-43 . . ., USITC Publication 1089 (1980), at 17; and a General Counsel
memorandum of Nov. 4, 1980, GC-D-393, discussing the concept of threat and
Commission discussion thereon.

30/ Report, at A-38.

31/ Report, at A-3L.
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Production, profits, wages, and employment have all increased relative to
1979 levels. Production, while down about 3 percent to 298 million pairs in
1983 as compared with the 1982 level, remains about 3 percent above the 1979
level. 32/ Profits have increased during the period, and profits were higher
in 1983 than in 1982. Net operating profits increased from $185 million in
1979 to $370 million in 1982, before declining to $304 million in 1982 and
increasing to $324 million in 1983. 33/ Wages as measured in terms of hourly
compensation increased from 54.79 in 1979 to $5.99 in 1982 and $6.27 in 1983,
and total compensation paid to nonrubber footwear workers increased from $564
million in 1979 to $750 million in 1982 and $772 million in 1983. 34/
Employmént in the industry rose irregularly from 88,529 workers in 1979 to
94,461 in 1982 and to 94,673 in 1983. 35/

Thus, the economic ind{cators relevant to the question of threat of
serious injury show that conditions in the industry are presently either
stable or improving and provide no basis for concluding that serious injury is

imminent.

Conclusion

In summary, based on the information before me in this investigation, I
determine that imports of nonrubber footwear are not being imported into the
United States in such increased quantities as to be a substantial cause of
serious injury, or the threat thereof, to the domestic industry producing

articles like or directly competitive with the imported articles.

32/ Report, at A-26.
33/ Report, at A-3B.

34/ Report, at A-32-35.
35/ Report, at A-33.
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INFORMATION OBTAINED IN THE INVESTIGATION
Introduction
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