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In May 1995, the U.S. International Trade Commission made a determination in investigations
Nos. 731-TA-696-698 (Final) that an industry in the United States was materially injured by reason of
imports from China, Russia, and Ukraine of pure magnesium. The Commission further determined that
an industry in the United States was not materially injured or threatened with material injury by reason of
imports from China and Russia of alloy magnesium. USITC Pub. No. 2885 (May 1995). The
determination with respect to Ukraine was appealed to the U.S. Court of International Trade (CIT). The
CIT affirmed the Commission’s decision, which was then appealed to the U.S. Court of Appeals for the
Federal Circuit. On December 23, 1997, the Federal Circuit vacated and remanded the Commission’s
determination. In April 1998, the CIT ordered the Commission to reconsider its original determination
in a way consistent with the legal standard articulated by the Federal Circuit and that takes into account
the existence and substitutability of fairly traded Russian imports of pure magnesium and the increase in
the market share of such imports during the period of investigation. Gerald Metals, Inc. v. United States
Int’] Trade Comm’n, Slip Op. 98-56 (Apr. 28, 1998). By a vote of 2-1, the Commission determines in
response to the order of April 28, 1998, that an industry in the United States was not materially injured or
threatened with material injury by reason of imports of pure magnesium from Ukraine.!

! Vice Chairman Miller and Commissioner Crawford reach negative determinations on remand and Chairman
Bragg reaches an affirmative injury determination in this remand investigation.
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VIEWS OF VICE CHAIRMAN MARCIA E. MILLER

Pursuant to the order of the U.S. Court of International Trade (CIT) in Gerald Metals, Inc. v.
United States Int’l Trade Comm’n, Ct. No. 95-06-00782,' and based on the evidence in the record, I
determine in this remand investigation that the industry in the United States producing pure magnesium
is not materially injured, or threatened with material injury, by reason of imports of pure magnesium
from Ukraine that the Department of Commerce (Commerce) has determined are sold at less than fair
value (LTFV).

I. Procedural Background

The Commission originally issued'an affirmative determination in this investigation in May
1995.23 Respondent Gerald Metals, Inc. subsequently appealed the Commission’s determination to the
CIT. The CIT affirmed the Commission’s decision. Respondent then appealed that ruling to the Court
of Appeals for the Federal Circuit (CAFC). On Dec. 23, 1997, the CAFC vacated and remanded the
CIT’s determination* and on April 28, 1998, the CIT remanded the investigation to the Commission.
The CIT ordered the Commission to reconsider its determination in a way that is consistent with the legal
standard articulated by the CAFC and that takes into account the existence and substitutability of fairly
traded imports of pure magnesium from Russia and the increase in the market share of such imports
during the period of investigation.®

The Commission reopened the record on remand to seek clarification of data in importer
questionnaires in the final investigation, and to permit parties to file briefs.®

' Slip Op. 98-56 (CIT Apr. 28, 1998).

2 Documents contained in List 1 of the Administrative Record forwarded to the CIT are identified as “Pub. Doc.
No. x,” and documents contained in List 2 of the Administrative Record are identified as “Conf. Doc. No. x.”

3 Magnesium from China, Russia, and Ukraine, Invs. Nos. 731-TA-696-698 (Final), USITC Pub. 2885 (May
1995) (Pub. Doc. No. 106, herein referred to as “Magnesium Final”). The Commission made an affirmative
determination by a 3-3 vote. Commissioners Rohr, Newquist, and Bragg determined that the domestic industry was
materially injured by reason of the subject imports, and Chairman Watson, Vice Chairman Nuzum, and
Commissioner Crawford made negative determinations. I was not a member of the Commission at the time of the
original determination and in order to comply with the Court’s remand order, I have considered the record de novo.

4 Gerald Metals, Inc. v. United States, 132 F. 3d 716 (Fed. Cir. 1997).

5 The CIT also noted that the CAFC required reconsideration of the effect of the increase in the supply of pure
magnesium on the global market as the cause for the closure of the plant of one of the domestic producers -- Dow
Chemical Company -- and the penal or remedial nature of the duties imposed. Order, Gerald Metals, Inc. v. United
States Int’] Trade Comm’n, No. 98-56, Slip Op. at 2 (CIT Apr. 28, 1998). The Dow Chemical plant closure is
discussed below. I note that it is well-established that antidumping duties are intended to be remedial, not punitive,
in nature. See Chaparral Steel Co. v. United States, 901 F.2d 1097, 1103-04 (Fed. Cir. 1990), citing S. Rep. No.
1221, 92d Cong., 2d Sess. 8 (1972). In light of the Commission’s negative determination, I consider this issue to be
moot.

¢ See 63 Fed. Reg. 30513 (June 4, 1998) (Appendix 2). This investigation was commenced prior to the effective
date of the Uruguay Round Agreements Act (URAA) amendments to the Tariff Act of 1930 (the Act) and, thus, this
remand investigation remains subject to the substantive and procedural rules of the pre-existing law. See P.L. 103-
465, approved December 8, 1994, 108 Stat. 4809, at § 291.
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IL Like Product and Domestic Industry

The Commission’s original findings concerning the like product and domestic industry were not
affected by the Court’s remand order. Upon de novo review of the record, I concur with the like product
and domestic industry determinations of the Commission as set forth in its original determinations.’

1I1. Conditions of Competition and Condition of the Domestic Industry

In its original determination, the Commission discussed at length the condition of the domestic
industry, including the conditions of competition in the industry.® These views were not affected by the
Court’s remand order, and upon de novo review of the record, I adopt the original views for purposes of
this remand investigation. I discuss below additional conditions of competition that I find relevant to my
determination in this investigation.

Although apparent consumption of pure magnesium remained relatively stable throughout the
period of investigation, domestic producers and purchasers of magnesium reported instances in which the
producers were unable to supply quantities of magnesium demanded that exceeded contractual
obligations.’

Further, I note that the supply of magnesium on the world market increased significantly during
the period of investigation. This significant increase largely resulted from the liquidation of stockpiles of
magnesium that had been maintained by the Soviet Union."

IV. Cumulation

In the original determination, the Commission cumulated subject imports from China, Russia,
and Ukraine.!! These views were not affected by the Court’s remand order. Upon de rovo review of the
record, I adopt the Commission’s discussion of cumulation for purposes of my analysis of present
material injury and threat of material injury.

V. Material Injury by Reason of LTFV Imports

In a final injury investigation under section 731 of the Act, the Commission determines whether
an industry in the United States is materially injured “by reason of” the imports under investigation."
The statute defines “material injury” as “harm which is not inconsequential, immaterial or
unimportant.””®* In making this determination, the Commission must consider the volume of subject
imports, their effect on prices for the like product, and their impact on domestic producers of the like

7 Magnesium Final, at 7 and 10.

8 Magnesium Final, at 10-13.

® Conf. Doc. No. 37, at 1-18, I-19, I-55.
1© Magnesium Final, at 19-20.

I Magnesium Final, at 14-18.

1219 U.S.C. § 1673d(b).

B19U.S.C. § 1677(7)(A).



product.'* The Commission “may consider such other economic factors as are relevant to the
determination.”"

In Gerald Metals, the Federal Circuit held that the Commission had applied “an incorrect legal
test for the amount of contribution to material harm by LTFV goods necessary to satisfy the 'by reason
of standard.”'® The Federal Circuit emphasized that “evidence of de minimis (e.g., minimal or
tangential) causation of injury does not reach the causation level required under the statute.”’” Ihave
not applied a “minimal or tangential” contribution test in my prior determinations of material injury. I
agree that the “by reason of” test requires evidence that subject imports contribute more than “minimally
or tangentially” to any material harm being suffered by the industry. Thus, I do not believe that Gerald
Metals requires me to change my analysis of the level of causation necessary to find material injury by
reason of subject imports.

The Federal Circuit also emphasized that “[g]iven the unique circumstances of this case,” the
Commission's analysis must take into account the presence of fairly traded imports from Russia and the
substitutability of those imports for LTFV imports.'® I agree that the presence of a large and increased
quantity of fairly traded imports, and the ease with which they may be substituted for LTFV imports, is a
uniquely important and relevant fact in this case and, pursuant to the Court's remand order, I have taken
this fact into account in my analysis. I anticipate, however, that in other investigations where this issue
arises, it may be difficult to differentiate the impact of fairly traded imports from unfairly traded imports,
particularly when, as in this case, the Commission learns of this distinction late in its investigation.

For the reasans discussed below and based on the evidence in the record including information
obtained during the remand investigation, I find that the domestic industry producing pure magnesium is
not materially injured by reason of LTFV imports from Ukraine, Russia, and China.

A. Volume of Imports

The statute provides that the “Commission shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute terms or relative to production or
consumption in the United States, is significant.”"*

Apparent consumption of pure magnesium was relatively stable over the period of
investigation.*® The volume of cumulated LTFV imports increased sharply from 1992 to 1993, with a
corresponding increase in market share, from ***2! The record indicates that much of this increase
resulted from the sell off of magnesium stockpiles held in Russia and Ukraine following the dissolution
of the Soviet Union. In 1994, the volume of subject imports fell significantly, decreasing by over one-

1419 U.S.C. § 1677(T)B)(D).
519 U.S.C. § 1677(7)(B)(i).

16 Gerald Metals 132 F. 3d at 722.
171d.

18 1d, at 722-23.

919 U.S.C. § 1677(7)(C)().

2 Conf. Doc. No. 37, at Table 24.
2! Conf. Doc. No. 37, at Table 24.



half in absolute terms, and by more than seven percentage points by share, to ***.2> 2 The value of
LTFV imports followed a similar trend, increasing overall over the period of investigation, but
decreasing sharply towards the end of the period.?* During this same period, the share of apparent
consumption held by the domestic industry followed contrasting trends, decreasing sharply from 1992 to
1993, and then regaining considerable market share in 1994.%

In light of the decrease in subject imports in the most recent period, I conclude that the volume
of subject imports, either absolutely or relative to production or consumption, is not, at present,
significant. In my view, the large increase in subject imports in 1993 reflects the liquidation of the
Soviet stockpiles in that year, which appears to have been an unusual, short-term event. The influx of
imports also appears to reflect the inability of the domestic industry to fully meet domestic demand. As
noted above, in 1994, the volume of subject imports decreased substantially. Although the pending
antidumping investigation may have contributed to this decline, I find other reasons for this decline to be
more compelling. First and foremost, the sell off of the Soviet stockpile appears to have been largely
completed by 1994.% In addition, it appears that selling terms in other markets, such as in Europe,
improved considerably in 1994, so that exports from Russia and Ukraine were shifted to those markets.”
In the case of Ukraine, it appears that power shortages and the decision of the Ukrainian Government to
allocate more magnesium production to domestic consumption contributed to the decline in imports from
that country.®®

As required by the Federal Circuit’s opinion and the Court’s order, I have also taken into account
the presence of a large and growing volume of fairly traded imports from Russia. This case involves a
unique situation in that, as noted by the Federal Circuit, all Russian magnesium is produced by two
producers, and whether the imports are LTFV or fairly traded depends solely on the identity of the
trading company rather than the Russian producer.?’

The record overall indicates that these fairly traded imports from Russia are readily substituted
for LTFV imports from Russia or Ukraine.** This is reconfirmed by the import volumes evidenced in the
record. At the beginning of the period of investigation, the volume of imports from LTFV Russian
sources was ***_ whereas the volume from fairly traded Russian sources was only ***. By the end of
the period of investigation, the volume of imports from LTFV Russian sources was ***, or *** of U.S.
consumption, whereas the volume from fairly traded Russian sources was ***, or *** of U.S.
consumption. Cumulated LTFV imports were *** in 1994, or *** of U.S. consumption.’ These facts

22 Conf. Doc. No. 37, at Table 24.
B LTFV imports increased from ***, then decreased to ***. Conf. Doc. No. 37, at Table 1.

24 The value of LTFV imports rose from *** in 1992 to *** in 1993, then decreased to *** in 1994. Conf. Doc.
No. 37, at Table 1.

2 Domestic producers shipped *** of pure magnesium in 1992, *** in 1993 and *** in 1995. Conf. Doc. No.
37, at Table 3. Domestic market share decreased from *** percent between 1992 and 1993, then increased to ***
percent between 1993 and 1994. Conf. Doc. No. 37, at Table 24.

% Conf. Doc. No. 37, at I-8.

27 Conf. Doc. No. 18, at 13, 17 (n.13), and 26.

28 Conf. Doc. No. 37, at I-43 and Pub. Doc. No. 73, at 186-87.
» Gerald Metals, 132 F. 3d at 721.

30 Gerald Metals, 132 F. 3d, at 720.

31 Conf. Doc. No. 37, Table 24.




suggest that the significance of LTFV imports diminished during the period of investigation and further
supports the conclusion that the volume of LTFV imports is not significant.

B. Effects of LTFV Imports on Domestic Prices

The statute provides that in evaluating the price effects of the subject imports, the Commission
must consider whether (1) there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products, and (ii) the effect of imports of such merchandise
depresses prices to a significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.*

Domestic prices increased strongly during 1992, following the Commission’s affirmative
determination against imports of pure magnesium from Canada and their subsequent exit from the U.S.
market. Domestic prices rose to their highest levels in 1993, and remained high in 1994.3* LTFV
imports undersold domestic pure magnesium in 17 of 21 possible comparisons on sales to aluminum
producers, by margins ranging from 2.7 to 17.6 percent.3* Fairly traded imports from Russia also
generally undersold the domestic product by similar margins.*

While significant underselling could suggest price suppression by reason of the subject imports,
I do not find this to be the case. The significance of this underselling is mitigated by product
differentiation, quality differences and other non-price factors.

While the quality of subject imports of pure magnesium varied, the LTFV imports and domestic
product are only moderately interchangeable. Parties noted some differences in quality between the
subject imports from China and the Ukraine compared to the domestic product, and reported fewer
differences comparing imports from Russia to the domestic magnesium. Much of the variation occurred
with the lower quality stockpiled pure magnesium, which was in an oxidized state, and frequently
covered with potassium bichromate solutions, viewed by the Environmental Protection Agency as a
waste material, or paraffin wax or wax paper, contributing to melt and handling problems.** Many
purchasers indicated that the smaller size of the LTFV pure magnesium ingots was a disadvantage
because of ensuing melt loss.*” In addition, purchasers noted that there were supply and delivery
problems on the part of importers, as well as a lack of flexibility to meet quick delivery times. Asa
result, several purchasers paid higher prices for the domestic product to ensure that they would be able to
obtain magnesium.*®

The significance of underselling is further mitigated by the fact that, while there were a number
of confirmed lost sales and revenues allegations, most pertained to the magnesium liquidated from the
former Soviet stockpiles, and largely depleted by 1994.%°

Regarding alleged price depression, I note that domestic prices increased in 1993, when LTFV
and fairly traded imports were at their highest levels, and remained high in 1994, when the volume of

219 U.S.C. § 1677(7)(C)(ii).

3 Conf. Doc. No. 37, at Tables 25-26.
34 Conf. Doc. No. 37, at Table 27.

3 Conf. Doc. No. 37, at Table 25.

3 Conf. Doc. No. 37, at I-54.

37 Conf. Doc. No. 37, at I-54.

38 Conf. Doc. No. 37, at I-55.

3 See Conf. Doc. No. 37, at 1-68 - 1-75.



LTFV and fairly traded imports declined.*’ I conclude from these facts that LTFV imports did not
depress domestic prices.

Regarding price suppression, the statute instructs the Commission to evaluate whether the effect
of subject imports is to prevent price increases, which otherwise would have occurred to a significant
degree.*! I conclude that competitive conditions in the domestic market restrained the ability of the
domestic industry to raise prices and, therefore, LTFV imports did not suppress prices to a significant
degree. Most significantly, I find that the presence of a large and increased volume of fairly traded
imports restrained the domestic industry’s ability to raise prices.

As discussed above, the amount of fairly traded imports from Russia was sizeable.”> The large
volumes of these fairly traded imports from Russia, especially during the latter part of the period
examined, showed generally similar price trends to, and were sold at or near prices for, LTFV imports.*
The evidence in the record indicates that these fairly traded imports are nearly perfect substitutes for
LTFV imports from Russia, inasmuch as the same goods may be obtained from a trading company
assigned a dumping margin as from one not assigned a margin. There are only two producers of
magnesium in Russia, and pure magnesium produced by both producers is imported into the United
States as LTFV and fairly traded product.* In this case, we have the unique circumstance that the only
difference between fair and unfair imports from Russia is the identity of the individual trading companies
exporting the pure magnesium to the United States. Fairly traded imports from Russia are also readily
substitutable for LTFV imports from Ukraine.*

Information gathered from importers during this remand proceeding confirmed that there are no
constraints, with respect to supply contracts or agreements, on their ability to switch among trading
companies dealing in pure magnesium from Russia or Ukraine.* Similarly, the one responding Russian
producer of pure magnesium during the period examined *** *7

Despite petitioner’s assertions that no importer switched from LTFV to fairly traded Russian
imports during the period of investigation, at least some firms did shift their purchase source. In
addition, several firms reported that they did not switch because they already imported fairly traded pure
magnesium from Russia.*®

In these unique circumstances, I find that fairly traded imports are playing a significant role in
the domestic market and the presence of this large and increased volume constrained the domestic
industry’s ability to increase prices during the period of investigation.

I also note that changes in the industry’s cost of goods sold (COGS) suggest that further price
increases in 1993 and 1994 were unlikely. While unit COGS increased between 1992 and 1993, they

4 Compare Conf. Doc. No. 37, Tables 25-26 with Table 1.
419 U.S.C. § 1677(7)(C) (ii).

42 Conf. Doc. No. 37, at Table 23.

4 Conf. Doc. No. 37, at Tables 25-26.

4 Conf. Doc. No. 37, at I-39, 1-45, and I-61.

4 Conf. Doc. No. 38, at 28-29.

4 INV-V-047 (June 15, 1998), see Appendix 1.

71d.
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decreased between 1993 and 1994.% In contrast, the ratio of COGS to net sales declined between 1992
and 1993, then rose in 1994, when imports declined, to a level below that in 1992.% Thus, there is not
clear evidence of a cost-price squeeze. This fact further supports the conclusion that price suppression
cannot be attributed to LTFV imports to any significant degree.

In view of the foregoing, I do not find that the underselling of the domestic product by the LTFV
imports of pure magnesium was significant, or that LTFV imports depressed or suppressed prices for the
domestic product to a significant degree.

C. Impact

The statute provides that in assessing the impact of subject imports on the domestic industry, the
Commission shall consider all relevant economic factors that bear on the state of the industry in the
United States.”’ These factors include output, sales, inventories, capacity utilization, market share,
employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital, and
research and development.®> No single factor is dispositive and all relevant factors are considered
“within the context of the business cycle and conditions of competition that are distinctive to the affected
industry.”>

During the period of investigation, the domestic industry experienced declines in production,*
shipments,’> employment® and net sales®’ as the volume of LTFV imports increased.”® However, the
industry also exhibited improved financial performance overall.”® I note that the domestic industry’s
financial performance improved when LTFV imports increased and prices fell, then worsened as LTFV
imports declined and prices increased.* Moreover, of the three domestic producers, two showed healthy

4 Unit cost of goods sold increased from *** between 1992 and 1993, then decreased to *** between 1993 and
1994. Conf. Doc. No. 37, at Table 10.

5% The ratio of COGS to net sales fell from *** percent between 1992 and 1993, then rose somewhat to ***
percent in 1994. Conf. Doc. No. 37, at Table 9.

5119 U.S.C. § 1677(7)(C)(ii).
21d.
S3 E

5% Domestic production of pure magnesium decreased from *** in 1992 to *** in 1994. Conf. Doc. No. 37, at
Table 2.

55 U.S. shipments (commercial shipments and company transfers) of pure magnesium decreased from *** in
1992 to *** in 1993, then increased to *** in 1994. Conf. Doc. No. 37, at Table 1.

5¢ The number of U.S. production and related workers manufacturing pure magnesium decreased from *** in
1992 to *** in 1994. Conf. Doc. No. 37, at Table 5.

57 In terms of quantity, the domestic industry’s total net sales of pure magnesium fell from *** in 1992 to *** in
1993, then increased to *** in 1994. In addition, the value of these net sales decreased from *** in 1992 to *** in
1993, then increased to *** in 1994. Conf. Doc. No. 37, at Table 9.

58 The volume of LTFV imports of pure magnesium increased from *** in 1992 to *** in 1993, then decreased to
*** in 1994. Conf. Doc. No. 37, at Table 1.

% Gross profit *** over the period, rising from *** in 1992 to *** in 1993, then declining to *** in 1994. While
the domestic industry *** throughout the period, aggregate industry losses declined substantially by 1994. ***.
Conf. Doc. No. 37, at Table 9.

% Compare Conf. Doc. No. 37, Table 9, with Tables 1 and 25-26.
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and significantly improved financial performance in 1993, when LTFV import volumes were at their
highest levels and lowest prices, with the improved performance carrying into 1994. The third company,
* %k 61

In light of my findings regarding the volume and price effects of LTFV imports, I conclude that
the domestic industry suffered no significant adverse impact by reason of LTFV imports. In reaching
this conclusion, I have considered Dow Chemical’s allegation that it decided to close one of its two
plants because of competition from LTFV imports.> I find the evidence on this point is mixed. Dow’s
assertions at the Commission’s hearing are undercut by the firm’s press releases, which indicated that its
decision to close the plant was tied to the company’s long-term projections of the magnesium industry,
not the short-term conditions confronting the company. Further, Dow stated that it was expanding the
capacity of its other plant.®

Thus, it is not clear that the decision to close this facility was based on competition from subject
imports. Moreover, to the extent the decision was related to import competition, the decision appears to
have been based on competition from all imports, LTFV and fairly traded. Given the large volume of
fairly traded imports from Russia, and the ease with which these fairly traded imports could be
substituted for LTFV imports, I conclude that the decision to close the plant should not be attributed, to
any significant degree, to the LTFV imports.

VI. No Threat of Material Injury by Reason of LTFV Imports

The statute directs the Commission to determine whether a U.S. industry is threatened with
material injury by reason of subject imports on the basis of evidence that the threat of material injury is
real and actual injury is imminent. The statute sets forth a number of factors that the Commission must
consider in making its determination.®* The presence or absence of any single factor is not dispositive.*®
The Commission is not to make such a determination “on the basis of mere conjecture or supposition.”®

As noted above, for purposes of my threat determination, I cumulate imports of pure magnesium
from China, Russia, and Ukraine.

For several reasons, I do not find that there will be any rapid increase in market penetration of
LTFV imports in the United States, or that the volume of subject imports will increase to an injurious

6l *¥#* Conf. Doc. No. 37, at Table 11.
2 Pub. Doc. No. 73, at 31-32.
83 Conf. Doc. No. 37, at I-18.

%19 U.S.C. § 1677(T)(F)()D)-(X). In addition, the Commission must consider whether dumping findings or
antidumping remedies in markets of foreign countries against the same class or kind of merchandise suggest a threat
of material injury to the domestic industry. 19 U.S.C. § 1677(7)(F)(iii)(I). I note that during the period of
investigation there was a pending European Union antidumping investigation of primary magnesium imports from
Russia, Ukraine, and Kazakhstan, and a Brazilian antidumping investigation of primary magnesium imports from
Russia, Ukraine, and the United States. However, these investigations were not concluded during the period of
investigation and no dumping findings had been made or antidumping remedies ordered.

% See, e.g., Rhone Poulenc, S.A. v. United States, 8 CIT 47, 52 n. 18, 592 F. Supp. 1318, 1324 n.18 (1984).

%19 U.S.C. § 1677(7)(F)(ii). “An affirmative threat determination must be based upon ‘positive evidence
tending to show an intention to increase the levels of importation’.” Metallverken Nederland B.V. v. United States,
14 CIT 481, 488, 744 F. Supp. 281, 287 (1990), citing American Spring Wire Corp. v. United States, 8 CIT 20, 28,
590 F. Supp. 1273, 1280 (1984), aff’d, 760 F.2d 249 (Fed. Cir. 1985).
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level. The capacity of the cumulated foreign producers rose slightly over the period of investigation®’
and capacity utilization was high.®® Although capacity utilization in Ukraine was well below that in
China and Russia, Ukrainian production had decreased throughout the period examined, and was
expected to decline further due to power supply shortages.*’

Absolute levels of subject imports and market penetration in the United States by the subject
imports increased over the period, but declined substantially in the latter part, reduced by more than half
between 1993 and 1994.7° This decrease in import levels and penetration appears to reflect the depletion
of the Soviet stockpiles, and does not suggest any likelihood of a rapid increase in market penetration in
the imminent future. The availability of fairly traded imports from Russia is likely to act as a further
constraint on any potential increase in LTFV imports. The fairly traded imports are close, if not perfect,
substitutes, differentiated from the LTFV imports from Russia by the identity of the trading company
exporting the magnesium. And, as seen in 1994, while the market penetration of fairly traded imports
remained stable, that of LTFV imports fell. As discussed above, the record demonstrates that purchasers
can and have shifted imports from unfair to fair Russian sources during the investigation period.” I find
that it is the fairly traded imports from Russia that are likely to increase, not the LTFV.imports.

I note that LTFV import inventories were small at the onset of the period of investigation, and
decreased significantly throughout the remainder of the period.”™

I have also considered the fact that pure magnesium is produced on the same equipment using
the same workers as alloy magnesium.” I do not find this factor to be evidence of a threat of material
injury that is real or imminent, however, in light of the decrease in alloy production over the period of
investigation.”

%7 Chinese capacity was *** throughout the period of investigation, and was projected to remain at that level in
1995. Conf. Doc. No. 37, at Table 19. Russian capacity to produce pure magnesium was *** in 1992, then
increased to *** in 1993 and increased further to *** in 1994, with a capacity of *** projected in 1995. Conf. Doc.
No. 37, at Table 20. However, Ukrainian capacity was *** throughout the period and was projected to remain at
that level in 1995. Conf. Doc. No. 37, at Table 22.

88 Capacity utilization for China increased from *** percent in 1992 to *** percent in 1994, and was projected to
remain stable at *** percent in 1995. Conf. Doc. No. 37, at Table 19. Capacity utilization for Russia rose from ***
percent in 1992 to *** percent in 1994, and was projected to remain stable at *** percent in 1995. Conf. Doc. No.
37, at Table 20. While Ukrainian capacity utilization fell from *** percent in 1992 to *** percent in 1994, and was
projected to fall further to *** percent in 1995, I do not view this single factor to justify an affirmative threat
determination, especially in view of the decreased Ukrainian production over the period of investigation and the
further projected decrease in 1995. Conf. Doc. No. 37, at Table 22.

¢ Conf. Doc. No. 37, at I-43.

™ In terms of the quantity of U.S. consumption, LTFV import market share increased from *** percent in 1992 to
*** percent in 1993, then declined to *** percent in 1994. Conf. Doc. No. 37, at Table 24.

! See Appendix 1.

72 China’s end-of-period inventories declined from *** in 1992 to *** in 1994, and were projected to decline
further to *** in 1995. Conf. Doc. No. 37, at Table 19. Russia’s end-of-period inventories decreased from *** in
1992 to *** in 1994, and were projected to decrease to *** in 1995. Conf. Doc. No. 37, at Table 20. Ukraine’s

end-of-period inventories fell from *** in 1992 to *** in 1994, and were projected to increase only slightly to ***
in 1995. Conf. Doc. No. 37, at Table 22.

3 Conf. Doc. No. 37, at I-12.

7 Russian production of alloy magnesium decreased from *** in 1992 to *** in 1994, and was projected to rise
to *** in 1995, a level still below 1992 production. Conf. Doc. No. 37, at Table 21.
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I also find little likelihood of significant price suppressing or depressing effects from subject
imports in the imminent future, especially in light of the lack of significant adverse price effects of the
subject imports during the period of investigation. As noted above, prices were at their highest levels
when subject import volumes were at their highest levels in 1993, and remained high in 1994.7 Further,
the continued presence of fairly traded imports, which were generally sold at prices at or near LTFV
prices during the period examined, will continue to constrain the ability of the domestic industry to raise
prices.

I also do not find any indication that LTFV imports have had actual negative effects on the
existing development and production efforts of the domestic industry, or that they will have such
potential effects in the immediate future.”

Conclusion
For the foregoing reasons, I determine that the domestic industry producing pure magnesium is

not materially injured, or threatened with material injury, by reason of LTFV imports of pure magnesium
from Ukraine.

S LTFV imports increased from *** in 1992 to *** in 1993, then decreased to *** in 1994. Conf. Doc. No. 37,
at Table 1.

" As indicated in my discussion on the impact of subject imports, I am not persuaded that the closure of Dow’s
plant is attributable to any significant degree to the subject imports.
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VIEWS OF COMMISSIONER CAROL T. CRAWFORD

In accordance with the opinion of the Court of Appeals for the Federal Circuit (CAFC) in Gerald
Metals. Inc. v. United States' the Court of International Trade (CIT) has ordered the U.S. International
Trade Commission (“Commission”) to reconsider its final determination in Magnesium from Ukraine.”
The CIT’s instructions order the Commission to “reconsider its material injury finding in a way that is
consistent with the legal standard articulated by the CAFC and that takes into account the existence and
substitutability of fairly-traded Russian imports of pure magnesium and the increase in the market share
of said imports during the period of investigation . . .”* Pursuant to the order of the CIT and based on the
evidence on the record, I determine that an industry in the United States is not materially injured or
threatened with material injury by reason of imports of magnesium from Ukraine that the Department of
Commerce has determined are sold at less-than-fair-value (“LTFV”). My determination upon
reconsideration is the same as my determination in the original investigation.*

In conducting this remand, the Commission voted to reopen the record to collect additional
information concerning the substitutability of LTFV Russian imports, fairly traded Russian imports, and
LTFV Ukrainian imports. I opposed reopening the record, as it was for the purpose of collecting
information on an issue for which the CAFC found substantial evidence already exists. The CAFC’s
opinion provides no basis for reopening the record. The Court specifically stated that the facts about
fairly-traded Russian imports were “undisputed”.’ Furthermore, the Court held that “only one reasonable
conclusion can be drawn from the record: other than differences in the trading company, the Russian
imports -- both fairly-traded and LTFV -- were perfect substitutes for each other, if not the exact same
product.” Thus, the Court found no facts in issue that would justify reopening the record to collect new
facts, and doing so was an attempt to convert a legal question into a factual question, when no such
factual question existed. In my view therefore reopening the record was contrary to the Court’s holding
and a direct affront to the Court.

In my determination in the original investigation, I gave the domestic industry the benefit of the
doubt and assurned that subject imports from China, Russia, and Ukraine a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>