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PREFACE

Section 1205 of the Omnibus Trade and Competitiveness Act of 1988 (19 U.S.C. 3005)
provides for the continuous review of the Harmonized Tariff Schedule of the United States
(HTS) by the U.S. International Trade Commission (Commission). Under scction 1205, the
Commission may recommend to the President modifications to the HTS in order to reflect
amendments to the Harmonized System Convention that are rccommended by the Customs
Cooperation Council for adoption, and as other circumstances warrant.

In a leter dated April 14, 1991, the Commissioner of Customs asked that this
Commission recommend to the President certain modifications to the HTS. The Commissioner
wished to classify orange juice with added calcium under provisions of the tanff that are
consistent with a decision of the Harmonized Systcm Committce of the Customs Cooperation
Council, and which are different from current Customs trcatment. Further, the Commission
learned that the current provisions for cxtracted olcoresins in the HTS were at variance with
the international Harmonized System and should be provided for properly.

The Commission must solicit, and give consideration to, the views of interested Fedcral
agencies and the public before finalizing such recommendations. Section 1205 provides that
the Commission is to submit to the President a report that presents recommendations,
summarizes the information on which the Commission’s recommendations are based, and
provides a statement of the probable economic cffects of recommended changes on any
industry in the United States. A copy of all writien views received from Federal agencies and
a copy or Commission-prepared summary of the vicws of other intercsted partics must also be
~ included.

This is the second Commission report 10 the President pursuant to section 1205. The first
such report was submiuted in March 1991 as a memorandum from the Commission 10 the
President. An addendum to the first report was submitted in June 1991. On May 24, 1991,
thc Commission designated the March 1991 report as USITC investigation No. 1205-1 and, at
the same time, instituted the present investigation No. 1205-2. A copy of the Commission’s
notice of institution of the present investigation is included in appendix A.
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Recommendations

Consequent to its investigation, the U.S.
International Trade Commission is recommending that
the President proclaim certain amendments to the
Harmonized Tariff Schedule of the United States
(HTS), pursuant to section 1205 of the Omnibus Trade
and Competitiveness Act of 1988.! The recommended
amendments, which are presented in Appendix B and
are discussed in detail below, involve a reclassification
of extracted oleoresins and certain fruit and vegetable
juices which have been fortified or enmriched with
vitamins or minerals. These reclassifications involve
no changes in duty levels. In particular, the duties on
the enriched or fortified fruit and vegetable. juices
would remain the same as those applicable to similar
juices without such fortification or enrichment.

Background

Provisions of Sections 1205 and 1206

Sections 1205 and 1206 of the Omnibus Trade and
Competitiveness Act of 1988 are reproduced in
appendix C. Section 1205 directs the Commission to
keep the HTS under continuous review. The
Commission is to recommend modifications to  the
HTS (1) when amendments to the international
Convention on the Harmonized Commodity
Description and Coding System? (Harmonized System)
are recommended by the Customs Cooperation Council
(CCC) for adoption and (2) as other circumstances
warrant.

Section 1205(a) of the act provides that the
C P

. . .shall recommend to the President such
modifications in the Harmonized Tariff Schedule
as [it] considers necessary or appropriate—

(1) to conform the [HTS] with amendments
made to the Convention;

(2) to promote the uniform application of the
Convention and particularly the Annex
thereto; -

(3) toensure thatthe HTS is kept up-to-date in
lightof changes in technology orchanges in
patterns of international trade;

(4) to alleviate unnecessary administrative
burdens; and

(5) to make technical rectifications.3

! 19 U.S.C. 3005.

2The Convention was done at Brussels on June 14,
1983, and the protocol thereto was done at Brussels on
June 24, 1986. Together they are referred to as the
Hammonized System Convention.

3 “Technical rectifications” are limited by section
1202(6) of the Act to minor technical or clerical changes
that do not affect the substance or meaning of the text,
such as errors in spelling, numbering, punctuation, or
indentation, errors (including inadvertent omissions) in
cross-references to headings or subheadings or notes, and
other clerical or typographical errors.

Section 1205(d) provides that the Commission may
not recommend any modification to the HTS unless the
modification (1) is “consistent with the Harmonized
System Convention or any amendment thereto
recommended for adoption;” (2) is “consistent with
sound nomenclature principles;” and (3) “ensure[s]
substantial rate neutrality.” Modifications that involve
a change in any rate of duty must be consequent to, or
necessitated by, recommended nomenclature changes.
Finally, recommended modifications “must not alter
existing conditions of competition for the affected U.S.
industry, labor, or trade.”

In the event that an amendment to the Convention
is recommended by the CCG for adoption, under article
16 of the Convention, such amendment is deemed to be
accepted 6 months after the date of notification of the
recommendation, unless a Contracting Party to the
Convention notifies the CCC of an objection thereto.
When a recommended modification is accepted, the
Commission is required to complete its consideration
of any necessary or appropriate modifications and
report them to the President.

Source of Proposed Modifications

Extracted oleoresins

The CCC’s Harmonized System Committee (HSC),
during its sixth session (November 1990),
recommended certain amendments to the legal texts
and Explanatory Notes of the international Harmonized
System, with regard to extracted oleoresins, also
known as prepared oleoresins. During the course of the
HSC deliberations, it became clear that the U.S. tariff
and statistical provisions for extracted oleoresins in the
HTS (as it was implemented in 1989) had been
positioned under the wrong six-digit subheading.

Specifically, in the conversion from the Tariff
Schedules of the United States (TSUS) to the format of
the Harmonized System, prepared (or extracted)
oleoresins had been provided for incorrectly as
resinoids under subheading 3301.30 of the HTS.
Instead, as the HSC concluded, these products are
considered to be separate and distinct from resinoids
and are classified under HTS subheading 3301.90. The
Commission is recommending, therefore, that the U.S.
provisions covering extracted oleoresins simply be
transferred from HTS subheading 3301.30 to
subheading 3301.90, with no consequent changes in
duty rates.

The article description for proposed new
subheading 3301.90.10 (i.e., “Extracted oleoresins™)
appears, at first, to be significantly different from that
for present subheading 3301.30.10 (i.e., “Prepared
oleoresins consisting essentially of nonvolatile
components of the natural raw plant”). In fact, the
proposal to modify the description to read merely
“extracted oleoresins” does not constitute a-significant
change.



In the TSUS/HTS conversion, Commission staff
had felt it necessary to propose a dcfinition of
“prepared oleorcsins” and to insert the expression,
“consisting essentially of nonvolatile components of
the natural raw plant” in the article description of
subheading 3301.30.10. However, the legal and
Explanatory Note amendments recommended by the
HSC at its sixth session reflected the consensus that the
term “extracted oleoresins” is a more accurate term.
Further, amendments adopted in the Explanatory Notes
to describe extracted oleoresins in detail obviate the
need to expand upon the article description to proposed
subheading 3301.90.10.

Certain fruit and vegetable juices

In a letter (reproduced in appendix D) dated
April 4, 1991, the U.S. Customs Service requested the
Commission, pursuant to section 1205, to recommend
that the President proclaim modifications to the HTS to
reflect a decision by the HSC to classify orange juice
with added calcium in an area of the Harmonized
System nomenclature different from that where U.S.
Customs classifies the product. Although the HSC has
made no recommendation to amend the Convention in
this regard, the Commission is of the opinion that
circumstances warrant modifications to the HTS to
give effect to the decision.

The orange juice issue arose in January 1989, when
the Procter & Gamble Co. requested that Customs issue
a binding tariff classification ruling on imported frozen
concentrated orange juice with added calcium. While
Customs Headquarters was considering the ruling,
Procter & Gamble also wrote to the CCC, requesting
its views. Although the CCC generally entertains
classification questions only from member
governments, and not from the private sector, the
CCC’s Secretariat notified the United States that it was
placing this question on the agenda of HSC’s fourth
session.

At its fourth session (October 1989), the HSC
decided that orange juice with added calcium is not
classifiable under Harmonized System heading 2009,
“Fruit juices (including grape must) and vegetable
juices, unfermented and not containing added spirit,
whether or not containing added sugar or other
sweetening matter.” The principal justification for this
decision came from the Explanatory Notes to heading
2009, which provide, in part, that—

. . .the heading excludes fruit juices in which
one of the constituents (citric acid, essential oil
extracted from the fruit, etc.) has been added in
such quantity that the balance of the different
constituents as found in the natural juice is clearly
upset; in such case the product has lost its original
character.4

4 CCC, Harmonized Commodity Description and
Coding System, Explanatory Notes, First ed. (1986),
Brussels, vol. 1, p. 154.

In this case, the addition of calcium (in the form of
calcium hydroxidc)5 and of cxcess citric and malic
acids (to counteract the adverse flavoring effects of the
calcium hydroxide) was considered sufficient to cause
the orange juice to lose its original character.
Consequently, the HSC decided that the product was
properly classifiable in heading 2106, *“Food
preparations not elsewhere specified or included.”

The HSC decision reflected the majority opinion of
the delegates present, but was not unanimous. The
U.S. delegation® and others argued for classification in
heading 2009, noting that the product was marketed as
orange juice, with a flavor that was virtually
indistinguishable from that of orange juice containing
no added calcium. It was further argued that calcium
was added for a subsidiary nutritional purpose and that
such addition could not be considered to affect the
nature of the product as orange juice, notwithstanding
the Explanatory Note cited above.

Following the HSC fourth session decision, Procter
& Gamble asked the Customs Service to issue its
classification ruling in conformity with the HSC
decision. However, the U.S. administration filed a
reservation with the CCC, in accordance with article 8
of the Convention. As a result, the question was
referred back to the sixth session of the HSC. Customs
deferred its ruling, pending reconsideration of the
question by the HSC.

At its sixth session (October 1990), the HSC
confirmed its previous decision, which was reportedly
based upon the existing legal texts and Explanatory
Notes. However, after further debate, the HSC agreed
to request that the Secretariat of the CCC initiate a
study on the possibility of amending the Explanatory
Notes or the Harmonized System Nomenclature or both
to reflect changes in the trade of fruit juice products.

Despite the HSC decision, Customs issued its
ruling on April 8, 1991, which classifies orange juice
with added calcium as orange juice in HTS subheading
2009.11.00, with a column 1 duty rate of 9.25¢/liter.
This ruling and a subsequent ruling are presented in
their entirety as exhibits J and M of the Customs
Service’s written submission to the Commission (see
appendix E).8 Two days later, Customs submitted its

5 The amount of calcium in the fortified product is
nearly 14 times that normally found in natural orange
juice, but still accounts for less than 0.7 percent by weight
of the frozen orange juice concentrate.

6 Section 1210 of the 1988 Trade Acts designates the
Treasury Department (represented by the U.S. Customs
Service), the Commission, and the Commerce Department
(represented by the Bureau of the Census) as members of
the delegation.

7In 1990 the ad valorem equivalent duty paid on
imports of $614.3 million (mostly from Brazil) under HTS
subheading 2009.11.00 was 25.0 percent. These figures
include U.S. imports of all frozen orange juice; the portion
of the total accounted for by product containing added
calcium is believed to be negligible, if any.

8 Upon reconsideration, requested by Procter &
Gamble, Customs reconfirmed its ruling on May 28, 1991.



request to the Commission to conform the HTS to
reflect the Customs ruling and the HSC decision.
Under section 1205(a) of the 1988 Trade Act, the
Commission is to recommend to the President such
modifications to the HTS as it believes necessary
orappropriate, among other things, “to conform the
HTS with amendments made to the Convention” and
“to promote the uniform application of the Convention
and particularly the Annex thereto, which contains the
Harmonized System.” Customs wused similar
terminology in its request to the Commission.

Subsection 1205(d)(1) ‘providw that—

The Commission may not recommend any
modification to the Harmonized Tariff Schedule unless
the modification meets the following requirements:

(1) The modification must—

(A) be consistent with the Convention or
any amendment thereto recommended
for adoption;

(B) be consistent with sound nomen-
clature principles; and

(C) ensure substantial rate neutrality.

(2) Any change to a rate of duty must be
consequent to, or necessitated by,
nomenclature modifications that are
recommended under this section.

(3) The modification must not alter existing
conditions of competition for the affected
United States industry, labor, or trade.

The Commission is of the view that the
recommendations made in this report comply fully
with the requirements of the law. With respect to the
question of ensuring substantial rate neutrality, the
Commission, after carefully considering all available
information, has determined that (1) existing
conditions of competition in the fruit juice industry in
the United States are not likely to be affected by its
recommended modifications to the HTS, and (2) given
existing Customs practice, there are no changes in duty
rates for individual products.

The HSC’s decision was made with respect to
frozen concentrated orange juice with added calcium.
However, the Explanatory Notes to chapter 2009 (cited
above), which served as the principal basis for the HSC
decision to exclude the product from heading 2009,
-cover not only frozen concentrated orange juice, but
also single strength (ready-to-drink) orange juice and
other fruit and vegetable juices. Consequently, the
possibility that other juices of heading 2009 may
undergo addition of vitamins or minerals, and thereby
be precluded from classification in heading 2009, had
to be considered in the Commission’s recommen-
dations.  Since the Federal Register notice of
institution of this study did not anticipate this
development, the Commission decided to extend the
comment period through September 25, 1991, to allow

time for any interested party to respond (see Federal
Register notice in appendix F).

The Customs ~ Service rulings on frozen
concentrated orange juice with added calcium indicate
that there is currently no legal basis in the HTS to
justify classification of the product in other than
heading 2009.° However, in the interest of uniform
application of the international Harmonized System,
i.e., classifying the product in heading 2106, Customs
requested that the Commission recommend
modifications that would provide for it in heading
2106. It is for this reason that the Commission
E%c&mmends the amendment of the text of heading

The revised heading text legally precludes the
classification in heading 2009 of fruit and vegetable
juices that have been fortified with vitamins or
minerals. Concentrated orange juice (whether or not
frozen) with added calcium, then, falls to be classified
in heading 2106, “Food preparations not elsewhere
specified or included.” This would be true, as well, for
other concentrated fruit and vegetable juices containing
constituents not permitted by the Explanatory Notes to
heading 2009. Single strength (i.e., noncon-centrated,
ready-to-drink) juices with such constituents would be
classifiable in heading 2202, “Waters, including
mineral waters and aerated waters, containing added
sugar or other sweetening matter or flavored, and other
nonalcoholic beverages, not including fruit or
vegetable juices of heading 2009.” This dichotomy is
clarified by the insertion of new complementary
additional U.S. notes to chapters 21 and 22.

Since the focus of this action is orange juice that
has been fortified or enriched with calcium, orange
juice is assigned a separate eight-digit tariff line under
heading 2106. To avoid loss of rate neutrality in
transferring to chapter 21 any other concentrated,
nutritionally fortified fruit or vegetable juices, the tariff
rate language applicable for the basket, or “Other,”
tariff line is designed to “borrow” the rates applicable
to the cormresponding juices in heading 2009. Relevant
additional U.S. legal notes from chapter 20 are adapted
and recommended for insertion as new additional U.S.
note 2 to chapter 21.

Similarly, the Commission recommends separate
eight-digit tariff lines for orange juice in heading 2202.
In this case, there are two such provisions, one for
reconstituted orange juice (e.g., from concentrate) and
one for all other orange juice. This delineation reflects
current Customs treatment for these products. As in
heading 2106, all other fruit and vegetable juices are
provided for in a single “Other” provision, with duty
rates borrowed from heading 2009, as appropriate.

Views of Interested Parties
The Commission, in its Federal Register notice

instituting this investigation, solicited written
comments from any interested parties. In addition, the

9 Indeed, the HSC's decision was made principally on
the basis of Explanatory Notes, which have no legal force
in the Harmonized System Convention.



Commission held a hearing in Washington, DC, on July
15, 1991, in conncction with this study. Written
submissions were received from the U.S. Customs
Service; a group of U.S. orange juice industry
organizations (the Florida Citrus Mutual, the California
Citrus Mutual, the Florida Citrus Processors
Association, the State of Florida Department of
Agriculture and Consumer Services, and the State of
Florida Department of Citrus) (hereinafter referred to
as Florida Citrus Mutval and others); the Procter &
Gamble Co.; and Tropicana Products, Inc. Hearing
testimony was presented by Customs, by Florida Citrus
Mutual et al., and by Tropicana Products. In a Federal
Register notice (dated August 21, 1991), the
Commission published specific proposed textual
changes and extended the written comment period for 6
weeks to allow time for any parties interested in fruit
juices other than orange juice or in vegetable juices to
make submissions. Customs and the Florida Citrus
Mutual and others responded to this second notice with
technical comments. All written submissions and oral
testimony are discussed below. '

Government

Written submissions

In its prehearing submission (appendix F), Customs
explained the history of the current provisions under
considcration, the history of its involvement in the
recent classification dispute conceming the subject
product, and its position concerning possible section
1205 actions. In Customs’ view, the appropriate duty
rate follows from the U.S. Govemment (Customs)
classification of the product. The United States is
classifying the frozen concentrate orange juice in a
Harmonized System heading that differs from what
appears to be the international consensus on
classification of the product. If the President decides
under section 1205 to align the HTS classification of
the subject product on the international consensus, it is
therefore necessary (1) to modify the legal text of the
HTS to effect such an alignment and (2) to replicate the
current duty rates in the new heading(s) for the
products.

Customs indicated that its classification was
consistent with both the Harmonized System legal text
and its Explanatory Notes. Its written submission
included a detailed defense of its decision, and annexes
contained copies of pertinent documents.

In its posthearing statement (appendix G), Customs
sought technical changes to the Commission’s
proposals published in the Federal Register on August
21, 1991. Customs’ suggestions provided for a simpler
approach to achieving the desired results.

Hearing testimony

In testimony before the Commission, Myles B.
Harmon, Director, International Nomenclature Staff,
Office of Commercial Operations at Customs reiterated
that agency’s interest in international uniformity of

classification, summarized the history of the current
situation, and restated Customs’ proposal for legal
changes to th¢ HTS that would move frozen
concentrated orange juice from chapter 20 to chapter
21, along with their current rates of duty. Mr. Harmon
stressed that in Customs’ view, CCC decisions pursuant
to article 7 of the Harmonized System Convention are
not legally binding, but section 1205 procedures can
“enable Customs to legally classify the product at issue
in Heading 2106 as the Harmonized System Committee
did.”

Nongovernment

Written submissions

Florida Citrus Mutual and others (FCM)—A
prehearing brief (appendix H) was submitted by James
H. Lundquist, Matthew T. McGrath, and Peter A.
Martin of the law firm of Barnes, Richardson &
Colburn, representing the views of these industry
organizations. FCM expressed support for Customs’
classification of calcium-fortified orange juice.
Referring to section 1206(a)(2) of the Omnibus Trade
and Competitiveness Act of 1988 (appendix C), FCM
stated that any change to the HTS with regard to the
subject product must not lower the rate of duty from
the current rate, i.e., the rate corresponding to the:
classification that Customs currently applies to the
product pursuant 1o its statutory authority for
classification. FCM criticized the Harmonized System
Committee for making its decision on the basis of
Explanatory Notes while ignoring the General Rules
for the Interpretation of the Nomenclature (GRIs), and
stated that the Customs interpretation represents a
correct application of the GRIs and heading texts. :

In a posthearing letter (appendix I), FCM reiterated -
the position it presented in its prehearing brief (and in
hearing testimony, discussed below). FCM also sought
technical modifications of the proposals published by
the Commission in the Federal Register of August 21,
1991. '

Procter & Gamble Co. (P&G).—Gilbert Lee
Sandler of Sandler, Travis & Rosenberg, PA.,
submitted a brief (see appendix J) on behalf of the
Procter & Gamble Co., a domestic producer of orange
juice concentrate with added calcium and the party
originally requesting the binding Customs ruling on the
classification on the product. The brief supported the
addition of new tariff lines under subheading 2106.90
but stated that the current HTS rates for 2106.90.90
should apply to the product. In P&G’s opinion,
Customs erred in classifying the subject product: in
heading 2009. Citing section 1205(d)(1XB) of the
Omnibus Trade and Competitiveness Act of 1988,
P&G stated that since the Harmonized System
Committee twice ruled that the subject product was not
classifiable in 2009, any textual modification that .
would establish heading 2009 duty rates for the product
would be “demonstrably inconsistent with sound
nomenclature principles.” P&G also asserted that any
increase in rates under 2106.90.60 would violate



United States obligations under the General Agreement
on Tariffs and Trade (GATT).

Tropicana Products, Inc.—Steven B. Gold, Esq.
and Nancy R. Levinson of Tropicana Products, Inc., a
domestic producer of orange juice, submitted their
views (appendix K) prior to the public hearing on this
matter. Paul C. Rosenthal of Collier, Shannon & Scott
entered an additional brief (appendix L) on behalf of
Tropicana following the hearing.  The original
submission expressed support for the Customs
classification of frozen concentrated frozen orange
juice with added calcium and for retention of the duty
rates from heading 2009 in any new tariff lines that
might result from a section 1205 action. Tropicana
advised the Commission that any lowering of the duty
rate would serve as a price subsidy to the importers of
the fortified product, and that the subsidy would
effectively be paid by importers of competing orange
juice concentrate without added calcium, which would
continue to receive the higher duty rate. The
supplementary brief addressed the GATT binding issue,
arguing that new products not in existence at the time
of a GATT binding are not subject to that binding.

Hearing testimony

Florida Citrus Mutual et al. (FCM).—In the
public hearing, Bobby F. McKown spoke on behalf of
Florida Citrus Mutual (of which he is executive vice

president) and the other organizations participating in

the joint written submission. Mr. McKown was
accompanied by Dan Gunter, Executive Director of the
Florida Department of Citrus, and James H. Lundquist,
Matthew T. McGrath, and Peter A. Martin of Barnes,
Richardson & Colburn. FCM urged the Commission to
“give substantial weight” to Customs’ written and oral
testimony, and summarized FCM’s previous written
brief on this matter. Under questioning by the
Commission concerning foreign exporters’ perception
of rate increases under the Customs proposal for
2106.90, Mr. Lundquist stated that if the U.S.
Government determines that the HSC interpretation of
classification under the Harmonized System
nomenclature is incorrect but decides to modify its
tariff in order to align it with international consensus
concerning classification, it has the right to carry over
the U.S. rates into the revised tariff classification
scheme.

Tropicana Products, Inc—Steven Gold, Vice
President and General Counscl of Tropicana, was
accompanicd at the public hearing by Paul Rosenthal,
of Counscl. Mr. Gold’s oral testimony emphasized that
the end product from the subject concentrate is
packaged and otherwise marketed as orange juice, the
only difference being a reference to the added calcium.
This similarity makes it a close competitor of
“unfortified” orange juice produced from imported
concentrate. Mr. Gold urged the Commission to make
sure that any recommended action would not establish
different duty rates for the fortified concentrate on the
one hand and the unfortified concentrate on the other.

Probable Effects of
Proposed Modifications

In the Commission’s judgment, the proposed
amendments do not alter existing Customs tariff
treatment of the commodities involved. Furthermore,
the modifications do not alter existing conditions of
competition for the affected U.S. industry, labor, or
trade. Consequently, it is believed that the amend-
ments, if proclaimed, will have no probable economic
effect on U.S. industry or labor.

The Commission notes the assertion made by
Proctor and Gamble that the creation of new
subheadings within heading 2106 to accommodate the
classification of products transferred from heading
2009 would result in the application of duty rates to
those products different from and higher than those
currently provided for in heading 2106 of our schedule
of tariff concessions made under the General
Agreement on Tariffs and Trade. This assertion is
based on the proposition that the products to be
transférred are properly classifiable in accordance with
the CCC decision in heading 2106, as it is currently
written. The Commission notes that the United States
has excepted from that decision.

The assertion of possible GATT consequences
relates to the Commission’s recommendations to create
new subheadings both within heading 2106 and within
heading 2209. Whether the adoption of the Com-
mission’s recommendations could justifiably lead to
the initiation of dispute settlement procedures under the
GATT or give rise to retaliatory action is not clear and
has not been addressed in this report.
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Dickinson Bancorporation, Inc.,

Dickinson, North Dakota, for a total of
" 25.59 percent, and thereby indirectly
acquire Liberty National Bank and Trust
Company, Dickinson, North Dakota.

C. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Vice President)
925 Grand Avenue, Kansas City.
Missouri 64198:

1. Ray Kandt, Prarie Village, Kansas;
to acquire 3.9 percent, and State Line
Eye Consultants Profit Sharing Trust,
Kansas City, Missouri, to acquire 8.6
percent of the voting shares of State
Bank and Trust, Colorado Springs,
Colorado.

D. Federal Reserve Bank of Dallas (W.
Arthur Tribble, Vice President) 400
South Akard Street, Dallas, Texas 75222:

1. James R. Lightner, Dallas, Texas; to
acquire an additional 4.37 percent of the
voting shares for a total of 13.67 percent;
and Robert L. Carrel, Dallas, Texas, to
acquire an additional 4.37 percent for a
total of 13.20 percent of the voting
shares of Equitable Bankshares, Inc.,
Dallas, Texas, and thereby indirectly
acquire Equitable Bank, N.A., Arlington,
Texas, and Equitable Bank, Dallas,
Texas.

Board of Governors of the Federal Reserve
System, May 30, 1991.
Jennifer J. johnson,
Associate Secretary of the Board.
[FR Doc. 91-13203 Filed 64-91; 8:45 am]
SILLING CODE €210-01-F

Terrapin Bancorp, inc.; Notice of
Applicstion to Engage de novo in
Permissible Nonbanking Activities

CORRECTION

This notice corrects a previous
Federal Register notice (FR Doc. 91-
12597) published at page 24194 of the
issue for Wednesday, May 29, 1991.

Under the Federal Reserve Bank of
Chicago, the entry for Terrapin Bancorp,
Inc. is amended to read as follows:

A. Federal Reserve Bank of Chicago
(David S. Epstein, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. Terrapin Bancorp, Inc., Elizabeth,
Hlinois: to acquire a portfolio of general
property insurance business from
Marvin Wurster and thereby engage in
conducting general insurance activities
in Elizabeth, lllinois, a town with a
population of less than 5.000 people,
pursuant to § 225.25(b)(8) of the Board's
-Regulation Y.

.. Comments on this application must be
received by June 24, 1991.

Board of Governors of the Federal Reserve
System, May 30, 1991.

Jennifer |. johnson,

Associate Secretary of the Board.

[FR Doc. 81-13204 Filed 6-4-81; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

Employee Thrift Advisory Council;
Open Meseting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), a notice is hereby given
of the following committee meeting:

Name: Employee Thrift Advisory Council.

Time and date: 10 a.m., June 18, 1991.

Place: 5th Floor, Conference Room, Federal
Retirement Thrift Investment Board. 805
Fifteenth Street, NW., Washington, DC.

Status: Open.

Matters to be considered: Approval of the
minutes of the February 28, 19981, meeting;
report of the Executive Director on the status
of the Thrift Savings Plan; employee survey
highlights; status of Desert Storm legislation;
frequency of Council meetings; and new
business.

Any interested person may attend,
appear before, or file statements with
the Council. For further information
contact John J. O'Meara. Committee
Management Officer, on (202) 523-8367.

Dated: May 30, 1991.
Francis X. Cavanaugh,
Executive Director.
[FR Doc. 8113249 Filed 6-4-01; 8:45 am)
BILLING CODE 6710-01-48
e ————————————

GENERAL SERVICES
ADMINISTRATION

Muitipie Award Federal Supply
Schedule

Notice is hereby given that the Office
Supplies and Paper Products Commodity
Center, Federal Supply Service, is
developing technical requirements for
various items currently on Multiple
Award Federal Supply Schedule for
conversion to competitive award. The
items include: Diskettes, erasable ball
point pens, ribbons, liftoff tapes, note
trays, tape flags (repositionable), writing
paper pads (repositionable), suspended
file folders and colored file folders.
Some sizes, colors, types, styles, etc.
within an item category may be
removed from the Multiple Award
Schedule for competitive award while
other sizes, colors, types, styles, etc.
may continue being supplied from the
Schedule. Upon their availability, the
technical requirements will be made
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available to all interested parties for
comment. Request for the technical
requirements should be submitted to Mr.
John Marrone, Engineering and
Commodity Management Division, room
20-130, 26 Federal Plaza, New York, NY
10278. Requests for the technical
requirements should be made within
thirty days from the date of this notice.
Dated: May 28, 1991.
A. Troglio,
Acting Director, Office Supplies and Paper
Products Commodity Center (2FY).
[FR Doc. 91-13150 Filed 6—4-81; 8:45 am]
SILLING CODE €820-2¢-M

=

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 1205-2)

Proposed Modifications to the
Harmonized Taritt Schedule of the
United States, Pursuant to Section
1205 of the Omnibus Trade and

Competitiveness Act of 1988

AGENCY: United States International
Trade Commission.

ACTION: Institution of investigation and
scheduling of hearing.

EFFECTIVE DATE: May 28, 1991.

FOR FURTHER INFORMATION, CONTACT:
Eugene A. Rosengarden, Director, Office
of Tariff Affairs and Trade Agreements
(telephone 202-252-1592), or Dave Beck,
Supervisory Nomenclature Analyst
(202~252-1604), U.S. International Trade
Commission, Washington, DC 20438,

Background and Scope of
Investigation: On May 24, 1991, the
Commission instituted investigation Nu.
1205-2, Proposed Modifications to the
Harmonized Tariff Schedule of the
United States, Pursuant to section 1265
of the Omnibus Trade and
Competitiveness Act of 1988. Section
1205 directs the Commission to keep the
Harmonized Tariff Schedule of the
United States (HTS) under continuous
review and to recommend modifications
to the HTS (1) when amendments to the
International Convention on the
Harmonized Commodity Description
and Coding System (Harmonized
System) and the Protocol thereto, are
recommended by the Customs
Cooperation Council (CCC) for adoption.
and (2) as other circumstances warrait.
This investigation represents the
Commission’s second under section
1205. The Commission forwarded
recommendations to the President on
March 26, 1991, in the form of a

‘memorandum, which has been
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designated as USITC investigation No.
T205-1.

Investigation No. 1205-2 will address
two questions affecting the HTS. The
first question arises from the ,
determination by the CCC's Harmonized
System Committee {6th Session) that
frozen concentrated orange juice with
added calcium is classifiable not as
orange juice of HS heading 2008, but as
a food preparation of HS heading 2196.

“3301.30.00  Resinoids

In a letter dated April 4, 1991, the
Commissioner of Customs requested
that the Commission recommend to the
President appropriate modifications to
the HTS to permit the Customs Service
to follow the Harmonized System
Committee’s decision on orange juice. A
copy of the Customs Commissioner's
letter is attached.

The second question arises from the
determination by the CCC's Harmonized

System Committee (Sth Session) that
extracted oleoresins (also known as
prepared oleoresins) are properly
classifiable in HS subheading 3301.90.
not in HS subheading 3301.30. In this
case, it is proposed that subheadings
3301.30.10, 3301.30.50, and 3301.90.00 of
the HTS be deleted, and the following
be substituted in lieu thereof:

3301.90 Other:
3301.90.10 Extracted oleoresins
3301.90.90 Other

Free Free
8% Free (A, CA. E, IL) 25%
Free 20%"

Pubic Hearing: A public hearing in
connection with its investigation will be held
in the Main Hearing Room (rcom 101) of the
U.S. International Trade Commission, 500 E
Street SW., Washington, DC., on July 18, 1991,
at 9:30 a.m. All persons shall have the right to
appear by counsel or in person, to present
information and to be heard. Requests to
appear at the public hearing should be filed
with the Secretary, U.S. International Trade
Commission, 500 E Street SW., Washington,
DC 20438, not later than noon. July 8, 1991.
Written prehearing comments (original and
14 copies) should be filed not later than noon.
July 8, 1981. Bost-hearing comments may be
submitted by no later than July 22, 1981,

Written Submissions: Interested parties
(including other Federal agencies) are invited
to submit written statements concerning the
subject of the report. Such statements must
be submitted by no later then July 22, 1991, in
order to be considered by the Commission.
Commercial or financial information that a
party desires the Commission to treat as
confidential must be submitted on separate
sheets of paper, each clearly marked
“confidential Business Information” at the
top. All submissions requesting confidential
treatment must conform with the
requirements of § 201.8 of the Commission’s
Rules of Practice and Procedure (19 CFR
201.68). All written submissions, except for
confidential business information, will be
made available for inspection by interested
persons. All submissions should be
addressed to the Secretary. United States
International Trade Commission, S00 E Street
SW., Washington, DC 20436.

Hearing-impaired individuals are advised
that information on this matter can be
obtained by contacting our TDD terminal on
202-252-1809.

Issued: May 24, 1991.

By order of the Commission.

Kenneth R. Mason,

Secretary.

Dear Chairman Brunsdate:

As you know, pursuant to Section 1205 of
the Omnibus Trade and Cumpetitiveness Act
of 1988, the international Trade Commission
is charged with keeping the Harmonized
Tariff Schedule of the United States (HTSUS)

under continuous review and. as
circumstances warrant, to promote the
uniform application of the Harmonized
System Convention and particularly the
annex thereto. The purpose of this letter is to
bring to your attention a matter which we
believe warrants the exercise of this
authority.

At its fourth session in October 1989, the
Harmonized System Committee of the
Customs Cooperation Council (CCC)
examined the classification of certain orange
juice which was fortified with calcium. After
discussion, the Committee voted to classify
the product as a food preparation not
elsewhere specified or included in beading
21.08 rather than as orange juice of heading
20.09. The United States entered a
reservation to this decision, pursuant to
Article 8 of the Harmonized System
Convention, setting forth its view that the
addition of calcium to the product did not
change the classification of the product under
the Harmonized System, citing the General

" Rules of Interpretation to the system and the

heading text.

In accordance with Article 8 of the
Convention, the Customs Cooperation
Council referred the question back to the
Harmonized System Committee for
reexamination at its sixth session in
November 1990. The United States presented
at considerable length the basis for its view
that the addition of calcium did not alter the
classification of the product. After discussion.
however, the Committee affirmed its previous
decision that the product was not classified
as orange juice.

The United States Customs Service
continues to be of the opinion that the
product that was the subject of these
decisions is properly classifiable as orange
juice under the Harmonized System and
under the Harmonized Tariff Schedule of the
United States. However, in the interest of
uniformity of application of the Harmonized
System Convention. the Customs Service
would like to be able to classify the product
under the U.S. tariff in accordance with the
HSC decision. Accordingly, we request that
the Commission recommend to the President
such modifications as are necessary or
appropriate to promote the uniform
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application of the Harmonized System

Convetion by conforming the HTSUS to the

CCC decision.

Your attention to this matter is appreciated.
Sincerely,

Carol Hallett,

Commissioner.

The Honorable Anne E. Brunsdale, Acting
Chairman, Urited States Internationa!
Trade Commission, Washington, DC
20438.

[FR Doc. 91-13221 Filed 8-4-91: 8:45 am]

SILLING COOE 7020-02-M

INTERNATIONAL TRADE
COMMISSION

{investigation No. 337-TA-324

Certain Acid-Washed Denim Garments
and Accessories; Decision To Review
and Affirm an Initial Determination
Amending the Complaint To Add Ten
Firms as Respondents

AGENCY: U.S. International Trade
Commission.
ACTION: Notics.

SUMMARY: Notice is hereby given that
the Commission has determined to
review and affirm the presiding
administrative law judge’s (AL]'s) initial
determination (ID) (Order No. 6)
granting a motion by complainants
Greater Texas Finishing Corporation
and Golden Trade S.r.L. to amend the
complaint in the above-captioned
investigation to add ten firms as
respondents. The Commission also
ordered that the notice of investigation
be amended to include the ten firms as
additional respondents.

FOR FURTHER INFORMATION CONTACT:
William T. Kane, Esq., Office of the
General Counsel, U.S. International
Trade Commision, 500 E Street SW.,
Washington, DC 20436; telephone: (202}~
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RECOMMENDED MODIFICATIONS TO THE HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

Subheadings 3301.30, 3301.30.10, 3301.30.50, and 3301.90.00 are deleted and the following inserted in
lieu thereof: :

"'3301.30.00 Resinoids...cccevecevacnoyges Free Free
Other:

3301.90.10 Extracted oleoresins... 6% Free (A,CA.E,IL) 25%

3301.90.50 Other.....eecevqeese.., Free 20%"

Heading 2009 is amended by inserting the expressions "not fortified with vitamins or minerals," after
the expression "Fruit juices (including grape must) and vegetable juices,".

Chapter 21 is amended by inserting new additional U.S. notes 1 and 2, as follows:

"1. Subheadings 2106.90.16 and 2106.90.19 cover vitamin or mineral fortified fruit or vegetable juices
that are imported only in concentrated form. Such juices imported in non-concentrated form are
classifiable in subheadings 2202.90.30, 2202.90.35 or 2202.90.39, as appropriate.

2. For the purposes of subheadings 2106.90.16 and 2106.90.19:

(a) The term “liter” in the “Rates of Duty" column of the provisions applicable to fruit juicu‘
means litey of recomstituted §ruit juice; :

(b) The term “reconstigyted fruit juice” means the product which can be obtained by mixing the . »
imported concentrate with water in such proportion that the product will have a Brix value
equal to that found by the Secretary of the Treasury from time to time to be the average Brix
value of like natural uncomcentrated juice in the trade and commérce of the United States;

(c) The term "Brix valus™ means the u!rutmidc sucrose value of the juice, adjusted to
compensate for the effect of any added sweetening materials, and thereafter corrected for
acid; .

(d) In determining the number of liters of reconstituted fruit juice which can be obtained from a
concentrate, the degree of concentration shall be calculated on a volume basis to the nearest
0.5 degree, as deteyrmined by the ratio of the Brix value of the imported concentrated juice
to that of the recomstituted juice, corrected for differences of specific gravity of the :
juices. Any juice having a degree of concentration of less than 1.5 (as determined before

correction to the nearest 0.5 degree) shall be regarded as a natural unconcentrated juice;
and .

(e) In determining the degree of concemtration of mixed fruit juices, the mixture shall So
considered as being wholly of the component juice having the lowest Brix value. .

4. Subheading 2106.90 is amended by inserting the following new subheadings, with the superior heading at

the same level of indentation as the article description in subheading 2106.90.15:

" Fruit or vegetable juices,

fortified with vitamins or

minerals: . .
2106.90.16 Orange juice....,ccceceveese 9.25¢/liter Free (E) 18¢/liter
5.5¢/liter (CA) .

2106.90.19 Other..c..ceccveeeveeecsnssss The rate The rate The rate
applicable applicable applicable
to the to the to the .
natural natural natural -
juice in juice in juice in
heading heading heading
2009 2009 2009 "

Any staged reductions of a special rate of duty set forth in subheading 2009.11.00 of the Harmonized
Tariff Schedule of the United States that were proclaimed by the President before January 1, 1992, and
are scheduled to take effect on or after January 1, 1992, shall apply to the corresponding special rate
of duty in subheading 2106.90.16. )

Chapter 22 is amended by inserting new additional U.S. notes 2, as follows:
"2. Subheadings 2202.90.30, 2202.90.35 and 2202.90.39 cover vitamin or mineral fortified fruit or

vegetable juices that are imported only in non-concentrated form. Such juices imported in
concentrated form are classifiable in subheadings 2106.90.16 or 2106.90.19, as appropriate."
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6. Subheading 2202.90 is amended by inserting the following new subheadings, with the superior heading at
the same level of indentation as the article description in subheading 2202.90.90:

" Fruit or vegetable juices,
fortified with vitamins or
minerals:

Orange juice:
2202.90.30 Not made from
a juice having a
degree of concen-
tration of 1.5 or
more (as deter-
mined before
correction to the
nearest 0.5
degree)...........

2202.90.35 Other.............

2202.90.39 Other...... Cereeeeanoens

Any staged reductions of a special rate of duty set forth
Tariff Schedule of the United States that were proclaimed
are scheduled to take effect on or after January 1, 1992,

of duty in subheading 2202.90.30.

Any staged reductions of a special rate of duty set forth
Tariff Schedule of the United States that were proclaimed
are scheduled to take effect on or after January 1, 1992,

of duty in subheading 2202.90.3S.
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5.3¢/liter

9.25¢/liter

The rate
applicable
to the
natural
juice in
heading
2009

Free (E) 18¢/liter
3.1¢/liter (CA)

Free (E) 18¢/liter

5.5¢/liter (CA)

The rate The rate
applicable applicable
to the to the
natural natural
juice in juice in
heading heading
2009 2009 "

in subheading 2009.19.20 of the Harmonized
by the President before January 1, 1992, and
shall apply to the corresponding special rate

in subheading 2009.19.40 of the Harmonized
by the President before January 1, 1992, and
shall apply to the corresponding special rate






APPENDIX C
SECTIONS 1205 AND 1206 OF THE OMNIBUS TRADE AND
COMPETITIVENESS ACT OF 1988
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APPENDIX D
U.S. CUSTOMS SERVICE REQUEST LETTER TO THE COMMISSION
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Dear Chairman Brunsdale: =

As you know, pursuant to Section 1205 of.the Omnibus
Trade and Competitiveness Act of 1988, the International
Trade Commission is charged with keeping the Harmonized
Tariff Schedule of the United States (HTSUS) under
continuous review and, as circumstances warrant, to
promote the uniform application of the Harmonized System
Convention and particularly the annex thereto. The
purpose of this letter is to bring to your attention a
matter which we believe warrants the exercise of this

authority.

At its fourth session in October 1989, the Harmonized
System Committee of the Customs Cooperation Council (CCC)
examined the classification of certain orange juice which
was fortified with calcium. After discussion, the
Committee voted to classify the product as a food
preparation not elsewhere specified or included in heading
21.06 rather than as orange juice of heading 20.09. The
United States entered a reservation to this decision,
pursuant to Article 8 of the Harmonized System Convention,
setting forth its view that the addition of calcium to the
product did not change the classification of the product
under the Harmonized System, citing the General Rules of
Interpretation to the system and the heading text.

In accordance with Article 8 of the Convention, the
Customs Cooperation Council referred the question back to
the Harmonized System Committee for reexamination at its
sixth session in November 1990. The United States
presented at considerable length the basis for its view
that the addition of calcium did not alter the
classification of the product. After discussion, however,
the Committee affirmed its previous decision that the
product was not classified as orange juice.

The United States Customs Service continues to be of
the opinion that the product that was the subject of
these decisions is properly classifiable as orange juice
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under the Harmonized System and under the Harmonized
Tariff Schedule of the United States. However, in the
interest of uniformity of application of the Harmonized
System Convention, the Customs Service would like to be
able to classify the product under the U.S. tariff in
accordance with the HSC decision. Accordingly, we
request that the Commission recommend to the President
such modifications as are necessary or appropriate to
promote the uniform application of the Harmonized System
Convention by conforming the HTSUS to the CCC decision.

Your attention to this matter is appreciated.

Sincerely,

Carol Hallett
Commissioner

The Honorable

Anne E. Brunsdale

Acting Chairman

United States International Trade Commission
Washington, D.C. 20436
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APPENDIX E
PREHEARING SUBMISSION FROM THE U.S. CUSTOMS SERVICE



U.S. Customs Statement on Orange Juice with Calcium

The United States Customs Service appreciates the
opportunity afforded by the International Trade Commission
(Commission) to present its views concerning its request for
action by the Commission pursuant to sectjion 1205 of the Omnibus
Trade and Competitiveness Act of 1988 with respect the
classification of orange juice with calcium.

The importance of this issue to Customs arises from the
importance Customs places in the uniform application of the
Harmonized Commodity Description and Coding System, commonly
referred to as the Harmonized System. Since January 1, 1989, for
the first time in our history, the United States applies as the
basis of our tariff a nomenclature that is internationally
uniform and is applied by more than sixty other contracting
parties, including all the world’s major trading partners.
Obviously, the United States, together with all of the
contracting parties to the Harmonized System Convention, has a
substantial interest in the uniform application of that tariff so
that, as much as possible, classification decisions throughout
the world will be in harmony. Moreover, the international trade
community as a whole has a similar interest because of the
important trade facilitation consequences of uniform application.

At the same time, under Title 19, United States Code, 66,
1202 (General Note 8, Harmonized Tariff Schedule of the United
States (HTSUS)) and section 1624 as implemented in part 177,
Customs Regulations, the Customs Service issues rulings A
interpreting the text of the HTSUS in accordance with sound .
principles of the Customs laws of thé United States. The
importance of the procedure set forth in section 1205 that gives
rise to this hearing is that it represents an opportunity to
"harmonize™ or reconcile the interest in international uniformity
with what is in our judgment, the correct legal interpretation of
the United States tariff.

Our statement will be in two parts. The first will trace
the procedural background that led to the request by the Customs
Service that the Commission recommend to the President such
madifications as are necessary to conform the Harmonized Tariff
Schedule (HTS) to the Customs Cooperation Council (hereinafter
CCC or Council) decision. The second part will set forth our
views on the underlying classification issue.
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Procedural Background

Pursuant to Part 177, Customs Regulations (19 CFR Part 177),
any person who has a direct and demonstrable interest in any
transaction which is affected by the Customs and related laws
may submit a request for a ruling in advance of the actual
importation of the goods. The purpose of this ruling procedure
is to afford the importer predictability concerning the tariff
treatment that his or her goods will be accorded upon
importation. Among the types of rulings issued by the Customs
Service are rulings concerning the tariff classification of
imported merchandise under the HTSUS which pursuant to Section
1217 (b), Public Law 100-418, the Omnibus Trade and
Competitiveness Act of 1988 (hereinafter the Trade Act of 1988),
went into effect into the United States as to merchandise entered
or withdrawn from warehouse for consumption on or after January
1, 1989. The request for a classification ruling must be in
sufficient detail to permit the Customs Service to reach a
determination on the classification of the merchandise. Part 177
of the Customs Regulations is attached as Exhibit A.

On January 25, 1989, representatives of Procter and Gamble
(P&G) submitted a request for a tariff classification ruling to
the Regional Commissioner of Customs, New York, concerning a
product which we will refer to as calcium fortified orange juice.
Because of the importance of the classification issue raised, the
ruling request was referred to Customs Headquarters for decision.

The merchandise at issue is frozen concentrated orange juice
for manufacturing (FCOJM), supplemented with calcium for
nutritional purposes. Specifically, 670 milligrams of calcium in
the form of calcium hydroxide is added to 100 grams of 65 degree
Brix FCOJM. Calcium amounts to approximately 6 tenths of one
percent of the imported product by weight. Since calcium is
" present in trace amounts in oranges, this amount added
represents thirteen times the amount normally found in the
product.

In addition, citric and malic acid are added to the mixture,
to counter the undesirable flavor of the added calcium, to
increase the physical stability of the orange juice, and to
enhance solubility of the calcium. Most of the additional acid
added is neutralized. Thus, in terms of the free acid present in
the product, it is claimed that there is actually slightly less
acid than is normally present in FCOJM to which calcium has not
been added. After importation, the product is mixed with orange
oil, orange essence, pulp and water to make orange juice at
retail.
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During Customs consideration of the ruling request, Procter
and Gamble wrote to the Nomenclature Directorate of the CCC,
requesting its views with respect to the classification of 1ts
product. The CCC is an international Customs organization whose
Nomenclature Directorate is charged with the examination of
- questions involving the classification of goods under the
international Harmonized System. This System is the Annex to
the Harmonized System Convention (Convention) to which the United
States is a contracting party. The Convention, without the
Annex, is attached as Appendix B.

As an international government organization, the cccC
responds directly to inquiries from governments. Inquiries from
private concerns such as P&G are referred to the government
whose classification decision is concerned. Accordingly, the CCC
apprised the Customs Service of the inquiry from P&G. 1In
addition, the CCC advised Customs of its intention to place the
question on the agenda of the HSC. See Appendix C.

The Harmonized System Committee (hereinafter HSC or
Committee) is a body established under Article 6 of the
Convention, consisting of representatives of the contracting
parties to the Convention. Pursuant to section 1210 of the Trade
Act of 1988, the United States delegation to the HSC consists of
representatlves of the Department of Treasury (United States
Customs), the Commission, and the Department of Commerce (Bureau
of the Census).

Under Article 7 of the Convention, the principal
responsibilities of the HSC include the examination of
classification issues such as the one involving orange juice with
calcium. These issues are the subject of decisions by the
Committee. Decisions of the HSC require a simple majority vote
of the contracting parties present at the meeting. HSC decisions
may be implemented as the Committee decides, reflected via a
formal Classification Opinion, by an amendment to the Explanatory
Notes, or simply by a mention in the report of the Committee’s
deliberations. Pursuant to Article 7 of the Convention, these
decisions are guidance concerning the interpretation of the
Harmonized System and are not legally binding. However, the
Customs Service considers the decisions to be very useful and as
a matter of policy generally applles the decisions.

" The classification of orange juice with calcium was
discussed at the Fourth Session of the HSC in October 1989.
After a brief discussion, the Committee voted to classify the
product in heading 2106 as a food preparation not elsewhere
specified or included, rather than as orange juice of heading
2009. The United States was among the delegations which voted
for classification as orange juice. A copy of the decision is
attached as Exhibit D.
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Under the Convention, decisions of the HSC are submitted for
approval by the CCC. Decisions of the HSC are considered to be
approved by the Council unless within the two months following
the month of the HSC decision, one of the contracting parties
files a reservation to the decision. A reservation is the method
by which a contracting party may express its disagreement with
the decision and its desire for the matter to be referred to the
HSC for reexamination.

. After the decision of the HSC in October 1989, P&G asked the
Customs Service to issue a ruling in conformity with the decision
by the HSC. See Exhibit E. Customs replied that we were
considering entering a reservation because we disagreed with the
decision as a matter of law. See Exhibit F.

The United States decided that the decision of the
Committee was an incorrect interpretation of the legal text of
the Harmonized System. Therefore, it filed a reservation to the
decision of the HSC at its Fourth Session, attached as Exhibit G.
Pursuant to Article 8 of the Convention, this issue was referred
~back to the Committee by the Council dQuring the Council meeting
in June 1990. Customs decided to defer a decision on the P&G
ruling until after the reconsideration of the issue by the HSC.

- In October of 1990, at its Sixth Session, the Committee
reexamined the issue on the basis of the reservation entered by
the United States and in view of technical information concerning
the composition of orange juice that was submitted. See Exhibit
H. The Committee decided by a vote of 14 to 4 to classify the
product as a food preparation not elsewhere specified or
‘included. See Exhibit I. It also agreed to study whether the
Explanatory Notes to the Harmonized System should be amended to
provide for classification of this and similar products in
heading 2009 in the future.

~ Following the decision of the HSC, the United States
considered whether to file a second reservation to the decision.
Under the Convention, there is no prohibition against repeated
reservations on the same issue. However, since the Committee had
been provided with complete technical information by our
Administration, we decided not to file a second reservation.



The Customs Service remained of the view that the product at
issue was properly classifiable as orange juice under the
Harmonized System and under the Harmonized Tariff Schedule of the
United States. Thus we had a statutory obligation under the law
of the United States to classify the product as orange juice.
Accordingly, in ruling 088756 of April 8, 1991, attached as .
Exhibit J, the Customs Service decided that it would classify the
product as orange juice under the HTSUS.

At the same time, we wished to follow the decision by the
HSC because of our belief that international uniformity in
classification is a desirablz goal of the HS convention.
It appeared that there was a procedure under the Trade Act of
1988 which, if employed might enable Customs to legally c13851fy
the product at issue in headlng '2106.

Pursuant to Section 1205 of the Trade Act, the Comm1551on is
charged with keeping the HTSUS under contlnuous review and, as
circumstances warrant, to promote the uniform application of the
Convention and partlcularly the annex thereto. Section 1205 of
the Trade Act also authorizes the Commission to recommend to the
President such modifications as are necessary or appropriate to
promote the uniform application of the Convention by conforming
the HTSUS to the CCC decision. In this case, an amendment to the
HTSUS which would exclude the product at issue from headlng 2009
would allow the Customs Service to classify the product 1n a
residual heading of 2106.

Accordlngly, in a letter dated Aprll 4, 1991, attached as..
Exhibit K, the Customs Service requested the Commission to o
exercise its authority under section 1205 to conform to the HTSUS
to the decision of the CCC. Our ruling of April 8 advised P&G of
our request. ' S

Following the issuance of the April 8, 1991, ruling, P&G
requested reconsideration of the ruling with respect to the
classification issue and also with respect to the decision to
request a modification to the U.S. Tariff. See Exhibit L. 1In
ruling decision 089369, dated May 28, 1991, the Customs Service
reaffirmed its ruling of April 8, 1991 and its referral to the
Commission. §gg Exhibit M. :



The Classification Issue

The Customs Service views with respect to the proper
classification of this merchandise under the HTSUS are set forth
in considerable detail in our two previous rulings which are
attached as Exhibits L and M. We therefore intend to merely set
forth the principal contentions made by P&G and our views
thereon.

Heading 20.09, HTSUS provides, in pertinent part, for fruit
juices whether or not contalnlng added sugar or other sweetening
matter. The merchandise at issue is commercially known as frozen
concentrated orange juice for manufacturing. It therefore is
prima facie within the scope of heading 20.09.

The importer claimed that this product is not classifiable
as orange juice but rather is classifiable in heading 2106 as a
food preparation not elsewhere specified or included. It is
clear that under Rule 1 of the General Rules of Interpretation to
the Harmonized Tariff Schedule, if heading 2009 may be said to
describe the merchandise, heading 2106 is inapplicable because
the merchandise is elsewhere specified. Thus the pivotal
question is whether the product is within the scope of heading
20.009.

The Terms of Heading 20.09

The importer contended that the terms of heading 20.09
restrict the additives to orange juice to sugar or other
sweetening matter. Counsel argued that statutory language which
expands a tariff provision to include named additives has long
been interpreted in the United States to exclude other unnamed
additives. For this proposition, counsel cited General Electric

Company v. United States, 83 Cust Ct. 56, CD 4822 (1979) and
Montgomery Ward & Co. v. Unjted States, 74 Cust. Ct. 125, CD 4596

(1975). We could not subscribe to this view of the scope of the
heading. Under this reasoning, products added to preserve the
juice or to prevent fermentation such as sulphur dioxide or
carbon dioxide or enzymes could not be added. Nor could salt,
spices or flavoring substances be added. Nevertheless, the
addition of all of these substances is expllcltly permitted under
the Explanatory Notes to heading 20.09.

Secondly, the decisions in General Electric and Montgomery
Ward in no way suggest a different conclusion. The merchandise

at issue in each case was tubeless clock radios. Customs had
classified the merchandise under a provision for radio receivers
in item 685.23, under the superceded TSUS. The court sustained
the Customs classification, noting that the superior heading
contained the phrase "whether or not incorporating clocks or

E-7



other timing apparatus". 1In reaching this conclusion, the court
simply held that the phrase "whether or not" pertained to all of
the different types of articles which were enumerated. We could
not discern the relevance of the cases cited to the merchandise
at issue. They provide no basis for limiting the scope of the
term orange juice as urged by the importer.

The Explanatory Notes to Heading 20.09

P&G also relied upon its interpretation of the Explanatory
Notes to heading 20.09. 1In a Federal Register Notice dated
August 23, 1989, the Customs Service cited the following portion
of the report of the Joint Committee on the Trade Act of 1988:

The Explanatory Notes constitute the Customs
Cooperation Council’s official interpretation of the
Harmonized System. They provide a commentary on the scope
of each heading of the Harmonized System and are thus useful
in ascertaining the classification of merchandise under the
systemn.

The Explanatory Notes were drafted subsequent to the
preparation of the Harmonized System nomenclature
itself, and will be modified from time to time by the
CCC’s Harmonized System Committee. Although generally
indicative of proper interpretation of the various
provisions of the Convention, the Explanatory Notes,
like other similar publications of the Council, are not
legally binding on contracting parties to the
Convention. Thus while they should be consulted for
guidance, the Explanatory Notes should not be treated
as dispositive.

54 Fed. Reg. at 35128,

The relevant portion of the Explanatory Notes to heading
20.09 provides as follows:



Provided they retain their original character, the fruit o
vegetable juices of this heading may contain substances of
the kinds listed below, whether these result from the
manufacturing process or have been added separately:

(1) Sugar.

(2) Other sweetening agents, natural or synthetic, provided that
the quantity added does not exceed that necessary for normal
sweetening purposes and that the juices otherwise qualify for
this heading, in particular as regards the balance of the
different constituents (see Item (4) below).

(3) Products added to preserve the juice or to prevent
fermentation (e.g., sulphur dioxide, carbon dioxide, enzymes).

(4) Standardizing agents (e.g., citric acid, tartaric acid) and
products added to restore constituents destroyed or damaged
during the manufacturing process (e.g., vitamins, colouring
matter) or to fix the flavor (e.g. sorbitol added to powdered or
crystalline citrus fruit juices). However, the heading excludes
fruit juices in which one of the constituents (citric acid
essential oil, extracted from the fruit, etc.) has been added in
such quantity that the balance of the different constituents as
found in the natural juice is clearly upset; in such case the
product has lost its original character.

(Emphasis in original)

P&G claimed that the addition of calcium to the product
upsets the balance of the constituents in the juice within the
meaning of the Explanatory Note. The addition of the citric and
malic acid was also claimed to have this effect.

The Customs Service observed that the Explanatory Notes to
heading 20.09 provide examples of a change in the balance of the
constituents. For example, where more water than is necessary to
reconstitute the juice is added, a diluted product having the
character of a beverage of heading 22.02 such as orangeade or
orange drink generally results. Similarly, the addition of more
carbon dioxide than is normally present in the Jjuice generally
creates a product which is carbonated fruit juice and is no
longer commercially known as juice. Thus, where a substance has
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been added to give the product the character of a product of
another heading, the product is no longer classifiable in heading
20.09.

It was uncontroverted that there is more calcium in the
product than normally present in orange juice. However, calcium
is only naturally present in orange juice in trace amounts,
(approximately .05 percent). An increase of a factor of thirteen
yields a very small amount of calcium in the product. 1In
addition, the added calcium is merely a nutritional supplement
to the juice. While such a nutritional benefit may be desirable,
we concluded that it does not render the product other than
orange juice, Jjust as the fortification of milk or breakfast
cereals with vitamins does not alter their character.

The addition of citric and malic acid do not require a
different result. The brix-acid ratio, the balance between the
titratable acid content and the sugars, in the instant product is
19.3 which is consistent with U.S. Department of Agriculture
standards for orange juice at retail. It also is within the
limit provided for in the Florida statute.

Of equal significance, the citric and malic acid, in
addition to making the calcium available nutritionally, act as a
standardizing agent to balance the taste of the calcium. They
serve to fix the flavor of the product so as to be
indistinguishable from orange juice to which calcium has not been
added. As the patent for the process makes clear, "the ratio of
citric acid to malic acid is selected to provide the optimum
flavor character in the juice"; that is, to mirror the particular
type of juice desired. Standardizing agents are explicitly
permitted by the Explanatory Notes to heading 20.09. We remain
of the view that neither the role of the acid nor its amount
change the classification of the instant product.

Food and Drug Administration Regulations

Counsel contended that the product is not orange juice under
Food and Drug Administration regulations. Counsel added that
this product is not orange juice under the "historic definition
of the term by the Customs Service" which has always been in
conformity with the FDA regulations. Counsel cited CSD 84-117
and Headquarters Ruling 077377, dated December 23, 1985.
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Counsel was correct that in CSD 84-117 the Customs Service
initially determined that a product consisting of 87 percent
orange juice, 10.5 percent orange peel extract and 2.25 percent
citric acid and less than one percent total of sodium benzoate
was not classifiable as concentrated orange juice under item
165.29, TSUS. However, counsel was apparently unaware of the
fact that this decision was subsequently reversed and revoked by
the Customs Service. In a decision of October 7, 1987, published
in the Federal Register (hereinafter the 1987 decision), the
Customs Service held that the product was classifiable as
concentrated orange juice under item 165.29, TSUS.

In the 1987 decision, Customs addressed the relevance of the
FDA regulations to the classification issue.

...The commenter is correct that Customs did
not use the FDA regulations to limit the
provisions for citrus juice and control the
classification of orange juice under the TSUS
but had decided that the product could not be
either commercially or commonly known as
orange juice in the U.S. However, after
careful analysis and review, Customs has
concluded that notwithstanding the presence
of additives to the orange juice concentrate
based product, the essential character of the
product is orange juice concentrate and this
product is now covered by the eo nomine
provision for other orange juice in item
165.29, TSUS.

52 Fed. Reg. 37443, 37444 (Emphasis supplied). It is the 1987
decision which clearly articulated Customs position concerning
the scope of the term orange juice and the relevance of FDA
regulations under the TSUS. Our decisions under the HTS are
entirely consistent with the 1987 decision.

Significance of State Law
Counsel stated that the merchandise is not orange juice

under section 601.9909 of the law of the State of Florida. We
agree that under the cited section, the product may not be sold

E-11



as frozen concentrated orange juice, since all additives are
prohibited. The existence of the strict Florida labelling
requirement is not evidence of the meaning of the tariff term,
since the question of the meaning of a term used in the tariff is
a question of federal rather than state law. Moreover, since
apparently the retail product is marketed as orange juice in the
other forty-nine states, it seems that the overwhelming majority
of states would consider the product to be orange juice.

Previous Customs Rulings

Counsel stated that under the current HTS, the Customs
Service has "consistently held that additives far less
significant than the calcium, citric acid and malic acid in this
product are sufficiently significant to remove beverages from the
tariff classifications that describe them". Reliance is placed
on rulings involving flavored beer (084708), vitamin enriched
water (086942) and flavored rum (085406).

The HTS does not impose any single standard in determining
whether the addition of a substance is consequential for tariff
classification purposes. Each product and each heading must be
considered on its own, in light of the particular facts
presented. Thus, reliance on decisions involving products of
other headings is not appropriate. Even assuming, arguendo, that
these decisions were relevant, they do not call for a different
result in this case. In 084708, we concluded that the flavored
beverage before us was not beer. We stated as follows:

The beverage at issue is bottled and labelled
as "french sparkler" in an effort to compete
in the wine cooler market. It is distinct
from beer. It does not have the taste,
aroma, character or appearance of beer. It
is neither commercially nor commonly known as
-beer. Its market focus is on the wine cooler
market, not the beer market, as evidenced by
its label, appearance and packaging.

In 086942, the product was a 3.3 fluid ounce bottle
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containing 20 milligrams of niacin, 5 milligrams each of vitamin
B-6 and vitamin B-1 and unspecified amounts of water, sucrose,
sorbitol, citric acid, arginine, phosphoric acid, royal jelly,
artificial flavors, sodium benzoate and sodium citrate. We
concluded that the product was not classifiable as a water of
heading 2202 because it was intended to be consumed in small
quantities as a food or vitamin supplement and not as a
beverage.

Finally, in 085406 the merchandlse was rum which was
blended with fruit juices, natural flavors, citric acid, sodium
citrate, potassium sorbate and benzoate and sodium metibisulfite.
We concluded that the addition of all of these substances
produced a beverage based on rum, rather than rum itself.

. Conclusion . 3

For all of the reasons described above, the Customs Service
believes that, one, the product at issue remains classifiable as
- orange juice in subheading 2009.11.00, HTSUS, and two, the
decision of the HSC is at variance with our view of the proper
interpretation of the existing text of the HTSUS.

Therefore, in view of the HSC decision, we request that the
Commission recommend to the President that the HTSUS be modified
to accord classification of this product in heading 2106 and,
noting that section 1205 requires that the recommendation must be
rate neutral, accord the duty rate applied to orange juice in
heading 2009.
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List of Exhibits

Part 177, Customs Regulations.

International Convention on the Harmonized Commodity
Description and Coding System.

Letter of June 1, 1989, from the Customs Cooperatlon Council
advising of receipt of inquiry from Procter and Gamble.

Decision of the Harmonlzed System COmmxttee at its Fourth
Session, October 1989.

Letter dated January 18, 1990, from Proctér‘and Gamble'to
U.S. Customs seeking a ruling in accordance with the Fourth
Session Decision. : :

Letter dated April 24, 1990, from U S. Customs in reply to
previous 1etter from Procter and Gamble.

Reservation by the United States to the HSC Decxsion..

U.S. Note to the Harmonized System Committee for stcussxon‘
at the Sixth Session. -

Decision of the HSC at its‘sixth Sessioh.
U.S. Custonms ruling 088756, dated Aprxl 8, '1991.

Letter of April 4, 1991, from Customs to the ITC requestlng
exercise of 1205 authorxty. ‘

Letter of May 6, 1991, from Procter and Gamble requestlng
reconsideration of Customs Decisions.

U.S. Customs ruling 089369, dated May 28, 1991.
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§177.0 EcniriT A

(b) Decision of the Court of Appeals
for the Federal Circuit. Except as pro-
vided in paragraph (c) of this section,
an entry covering merchandise which
is the subject of a decision of the
Court of Appeals for the Federal Cir-
cuit shall be reliquidated at the expi-
ration of 90 days from the date of
entry of decision by that court and
only upon receipt of the judgment
order from the U.S. Court of Interna-
tional Trade. However, no such entry
shall be reliquidated pursuant to such
order if a petition for certiorari is
taken to the Supreme Court.

(¢) Waiver of right of appeal Upon
receipt of a letter from the Assistant
Attorney General, Civil Division, De-
partment of Justice, signed by the
Chief, Customs Section, advising that
no appeal will be taken from a decision
of the U.S. Court of International
Trade or that it has been determined
that no petition for certiorari shall be
filed in the Supreme Court to review a
decision of the Court of Appeals for
the Federal Circuit, any entry or en-
tries covered by such decision may be
reliquidated pursuant to the judgment
of the U.S. Court of Intermational
Trade prior to the expiration of the
times specified in paragraphs (a) and
(b) of this section.

(Sec. 514, 46 Stat. 734, as amended; 19
U.S.C. 1514) )

{T.D. 70-181, 35 FR 13433, Aug. 22, 1970, as
amended by T.D. 85-80, 50 FR 21430, May
24, 1985]

PART 177—ADMINISTRATIVE
RULINGS

Sec.
177.0 Scope.

Subpert A—Generel Ruling Procedure

l'l'l.li General ruling practice and defini-

tions.

177.2 Submission of ruling requests.

177.3 Nonconforming requests for rulings.

177.4 Oral discussion of issues.

177.5 Change in status of transaction.

177.6 Withdrawal of ruling requests.

177.7 Situations in which no ruling will be
issued.

177.8 lssuance.of rulings.

1779 Effect of ruling letters; modification
or revocation.

[facsmie ] 19 CFR Ch. 1 (4-1-90 Edition)

Sec.

177.10 Publication of decisions.

177.11 Requests for advice by field offices.
177.12 Inconsistent customs decisions.

Svbpeart 8—Geovernment Precurement; Country-
of-Origin Determinations

177.21 Applicability.

177.22 Definitions.

177.23 Who may request a country-of-
origin advisory ruling or final determi-
nation.

177.24¢ By whom request is filed.

177.25 Form and content of request.

177.26 Where request filed.

177.27 Oral discussion of issues.

177.28 Issuance of advisory rulings and
final determinations.

177.29 Publication of notice of final deter-
minations.

177.30 Review of final determinations.

177.31 Reexamination of final determina-
tions.

AvTHORITY: 5 US.C. 301, 19 US.C. 66,
1202 (General Note 8, Harmonized Tariff
Schedule of the United States), 1624, unless
otherwise noted.

Section 177.12 also issued under Pub. L.
100-690 (19 U.S.C. 1514 note).

§177.0 Scope.

This part relates to the issuance of
rulings to importers and other inter-
ested persons by the United States
Customs Service. It describes the situ-
ations in which a ruling may be re-
quested, the procedures to be followed
in requesting a ruling, the conditions
under which a ruling will be issued,
the effect of a ruling when it is issued,
and the publication of rulings in the
Customs Bulletin. The rulings issued
under the provisions of this part will
usually be prospective in application
and, consequently, will usually not
relate to specific matters or situations
presently or previously under consid-
eration by any Customs Service field
office. Accordingly, the rulings re-
quested under the provisions of this
part should be distinguished from the
administrative rulings, determinations,
or decisions which may be requested
under procedures set forth elsewhere
in this chapter, including, but not lim-
ited to, those set forth in Part 12 (re-
lating to submissions of proof of ad-
missibility of articles detained under
section 307 of the Tariff Act of 1930
(19 U.S.C. 1307)), Part 103 (relating to



United States Customs Service, Treasury

e of information in Customs

?ﬁ? 111"'1'az-t. 133 (relating to disputed
claims of piratical copying of copy-
righted matter), Subpart C of Part 152
(relating to determinations concerning
the dutiable value of merchandise by
Customs field officers), Part 153 (re-
lating to enforcement of the Anti-
dumping Act, 1921, as amended), Part
159 (insofar as it relates to counter-
vailing duties), Part 171 .(relatmg to
fines, penalties, and forfeitures), Part
172 (relating to liquidated damages),
174 (relating to protests), and

Part 175 (relating to petitions filed by
American manufacturers, producers,
or wholesalers pursuant to section 516
of the Tariff Act of 1930, as amended).
Nor do the provisions of Part 177
apply to requests for decisions of -an
operational, administrative, or investi-
gative nature which are properly
within the cognizance of a Customs
Headquarters Office other than the

Office of Regulations and Rulings.

{T.D. 80-285, 45 FR 80103, Dec. 3, 1980, as
amended by T.D. 84-149, 49 FR 28699, July
16, 1984; T.D. 89-74, 54 FR 31515, July 31,

1989]

Subpart A—General Ruling Procedure

§177.1 General ruling practice and defini-
tions.

(a) The issuance of rulings general-
ly—(1) Prospective transactions. It is
in the interest of the sound adminis-
tration of the Customs and related
laws that persons engaging in any
transaction affected by those laws
fully understand the consequences of
that transaction prior to its consum-
mation. For this reason, the Customs
Service will give full and careful con-
sideration to written requests from im-
porters and other interested parties
for rulings or information setting
forth, with respect to a specifically de-
scribed transaction, a definitive inter-
pretation of applicable law, or other
appropriate information. Generally, a
ruling may be requested under the
provisions of this part only with re-
spect to prospective transactions—that
is, transactions which are not already
pending before a Customs Service
office by reason of arrival, entry, or
otherwise.

§ 1774

(2) Current or completed transac-
tions—(i) Current transactions. A
question arising in connection with a
Customs transaction already before a
Customs Service office will normally
be resolved by that office in accord-
ance with the principles and prece-
dents previously announced by the
Headquarters Office. If such a ques-
tion cannot be resolved on the basis of
clearly established rules set forth in
the Customs and related laws, or in
the regulations thereunder, or in ap-
plicable Treasury Decisions, rulings,
opinions, or court decisions published
in the Customs Bulletin, that office
may be requested to forward the ques-
tion to the Headquarters Office for
consideration, as more fully described
in § 177.11.

(ii) Completed transactions. A ques-
tion arising in connection with an
entry of merchandise which has been
liquidated, or in connection with any
other completed Customs transaction,
may not be the subject of a ruling re-
quest.

(b) Oral advice. The Customs Serv-
ice will not issue rulings in response to
oral requests. Oral opinions or advice
of Customs Service personnel are not
binding on the Customs Service. How-
ever, oral inquiries may be made to
Customs Service offices regarding ex-
isting rulings, the scope of such rul-
ings, the types of transactions with re-
spect to which the Customs Service
will issue rulings, the scope of the rul-
ings which may be issued, or the pro-
cedures ta be followed in submitting
ruling requests, as described in this
part.

(¢) Who may request a ruling. A
ruling may be requested by any person
who, as an importer or exporter of
merchandise, or otherwise, has a
direct and demonstrable interest in
the question or questions presented in
the ruling request, or by the author-
ized agent of such person. A “person”
in this context includes an individual,
corporation, partnership, association,
or other entity or group.

(d) Definitions. (1) A “ruling” is a
written statement issued by the Head-
quarters Office or the appropriate
office of Customs as provided in this
part that interprets and applies the
provisions of the Customs and related
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laws to a specific set of facts. A “ruling
letter” is a ruling issued in response to
8 written request therefor and set
forth in a letter addressed to the
person making the request or his des-
ignee. A “published ruling’” is a ruling
which has been published in the Cus-
toms Bulletin. -

(2) An “information letter” is a writ-
ten s:atement issued by the Customs
Service that does no more than call at-
tention to a well-established interpre-
tation or principle of Customs law,
without applying it to a specific set of
facts. An information letter may be
issued in response to a request for a
ruling when: (i) The request suggests
that general information, rather than
a ruling, is actually being sought, (ii)
the request is incomplete or otherwise
fails to meet the requirements set
forth in this part, or (iii) the ruling re-
quested cannot be issued for any other
reason, and (iv) it is believed that gen-
eral information may be of some bene-
fit to the party making the request.

(3) A ““Customs transaction’” is an
act or activity to which the Customs
and related laws apply. A ‘prospec-
tive” Customs transaction is one that
is contemplated or is currently being
undertaken and has not resulted in
any arrival or the filing of any entry
or other document, or in any other act
to bring the transaction,-or any part of
it, under the jurisdiction of any Cus-
toms Service office. A “current” Cus-
toms transaction is one which is pres-
ently under consideration by a field
office (port, district, or regicn) of the
Customs Service. A “completed” Cus-
toms transaction is one which has
been acted upon by a Customs Service
field office and with respect to which
that office has issued a determination
which is final in nature, but is (or was)
subject to appeal, petition, protest, or
other review, as provided in the appli-
cable Customs laws and regulations. In
a series of identical, recurring transac-
tions, each transaction shall be consid-
ered an individual transaction for pur-
poses of this part.

(4) An “authorized agent” is a
person expressly authorized by a prin-
cipal to act on his behalf. A ruling re-
quested by an attorney or other
person acting as an agent must include
a statement describing the authority
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under which the request is made. With
the exception of attormeys whose au-
thority to represent is known, any
person appearing before the Customs
Service as an agent in connection with
a ruling request. may be required to
present evidence of his authority to
represent the principal. The foregoing
requirements will not apply to an indi-
vidual representing his full-time em-
ployer, or to a bana-fide officer, direc-
tor, or other qualified representative
of a corporation, association, or orga-
nized group.

(5) The term “Customs and related
laws,” as generally used in this part,
includes any provision of the Tariff
Act of 1930, as amended (including the
Harmonized Tariff Schedule of the
United States), or the Customs Regu-
lations, or any provision contained in
other legislation (including the naviga-
tion laws), regulations, treaties, orders,
proclamations, or other agreements
administered by the Customs Service.

(6) The term ‘‘HeadqQuarters Office,”
as used herein, means the Office of
Regulations and Rulings at Headquar-
ters, United States Customs Service,
Washington, D.C.

{T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80104, Dec.
3. 1980; T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 89-1, 53 FR 51271. Dec. 21, 1988;
T.D. 89-74, 54 FR 31515, July 31, 19891

§177.2 Submission of ruling requests.

(a) Form. A request for a ruling
should be in the form of a letter. Re-
quests for Valuation and Carrier rul-
ings should be addressed to the Com-
missioner of Customs, Attention:
Office of Regulations and Rulings,
Washington, D.C. 20229. The Division
and Branch in the Office of Regula-
tions and Rulings to which the request
should be directed may also be indicat-
ed, if known. Kequests for teriff classi-
fication rulings should be addressed to
the Regional Commissioner of Cus-
toms, New York Region, Attn: Classifi-
cation Ruling Requests, New York,
New York 10048, or to any Area or
District office of the Customs Service.

(b} Content—(1) Generally. Each re-
quest for a ruling must contain a com-
plete statement of all relevant facts re-
lating to the transaction. Such facts
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include the names, addresses, and
other identifying information of all in-
terested parties (if known); the name
of the port or place at which any arti-
cle involved in the transaction will
arrive or be entered, or which will oth-
erwise have jurisdiction with respect
to the act or activity described in the
transaction; and a description of the
transaction itself, appropriate in detail
to the type of ruling requested.

(2) Description of transaction—(i)
Generally. The Customs transaction to
which the ruling request relates must
be described in sufficient detail to
permit the proper application of rele-
vant Customs and related laws.

(ii) Tariff classification rulings. (A)
If the transaction involves the impor-
tation of an article for which a ruling
as to its proper classification under
the provisions of the Harmonized
Tariff Schedule of the United States is
requested, the request for a ruling
should include a full and complete de-
scription of the article and whenever
germane to the proper classification of
the article, information as to the arti-
cle’s chief use in the United States, its
commercial, common, or technical des-
ignation, and, where the article is com-
posed of two or more materials, the
relative quantity (by weight and by
volume) and value of each. The ruling
request should also note, whenever
germane, the purchase price of the ar-
ticle, and its approximate selling price
in the United States. Individual re-
quests for rulings submitted to Area or
District offices will be limited to five
(5) merchandise items, all of which
must be of the same class or kind.

{B) Rulings issued by the New York
Region or by other Area or District of-
fices are limited to prospective trans-
actions. Only the Headquarters Office
will prepare final decisions under
§ 177.1: (Requests for Advice by Field
Officers), or § 174.23 (Further Review
of Protests), § 177.10 (Change of Prac-
tice), decisions under Part 175 of this
Chapter (petitions under Section 516,
Tariff Act of 1930, as amended), deci-
sions under § 177.12 (Inconsistent Cus-
toms decisions), and decisions under
Policies and Procedures Manual Sup-
plement 2126-01.

(C) The requesting party may send
the request directly to the Director,
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Commercial Rulings Division, U.S.
Customs Service, Washington, DC
20229. The Headquarters Office re-
tains authority to independently
review all tariff classification ruling
letters issued by the New York Region
and other Area and District Offices. If
the importer or other person to whom
a ruling letter is issued disagrees with
the tariff classification set forth in a
ruling issued by the New York Region
or other Area or District offices, he
may petition the Director, Commercial
Rulings Division, U.S. Customs Serv-
ice, Washington, DC 20229, for review
of the ruling.

(iii) Valuation rulings. If the trans-
action involves the valuation of an ar-
ticle for Customs purposes, the re-
quest for a ruling should include all of
the applicable information described
in Subparts C and D of Part 152 of
this chapter, and, insofar as is rele-
vant, the information which would be
required on an invoice as described in
Subpart F of Part 141 of this chapter.
The request should also describe the
nature of the transaction (whether
f.o.b./c.i.f., ex-factory, or some other
arrangement), the relationship (if
any) of the parties, whether the trans-
action was at arm’'s-length, whether
there have been other sales of the
same or similar merchandise in the
country of exportation, whether an
agency relationship exists, or any
other information relevant to a deter-
mination under section 402 or 402a of
the Tariff Act of 1930, as amended (19
U.S.C. 149143, 1402).

(iv) Carrier rulings. 1f the transac-
tion involves a vessel, the request for a
ruling should include information re-
lating to place of build and nationality
of registration and, if to be used in
waters under the jurisdiction of the
United States, the exact place or
places of intended use, if known. If the
request for a ruling involves a determi-
nation as to whether or not the pri-
mary object of a contemplated voyage
would be considered to be coastwise
transportation in violation of 46 U.S.C.
289 (see §4.80a of this chapter), the
request should completely identify the
voyage, including the proposed time of
arrival at and departure from every
port on the itinerary and any coordi-
nation of the voyage with special
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events at coastwise ports, and should
be accompanied by samples, if avail-
able, of brochures, advertising, and
other information that may be rele-
vant to a determination of the pri-
mary object of the proposed voyage.

(3) Samples. Each request for a
ruling regarding the status of an arti-
cle under any Customs Or related law
affecting the importation or arrival of
that article should be accompanied by
photographs, drawings, or other picto-
rial representations of the article and,
whenever possible, by a sample article,
unless a precise description of the arti-
cle is not essential to the ruling re-
quested. Any article consisting of ma-
terials in chemical or physical combi-
nation for which a laboratory analysis
has been prepared by or for the manu-
facturer should include a copy of that
analysis. A sample submitted in con-
nection with a request for a ruling be-
comes a part of the Customs Service
file in the matter and will be retained
until the ruling is issued or the ruling
request is otherwise disposed of. If the
return of the sample is desired, the
ruling request should so state and
should specify the desired means of
return. A sample should only be sub-
mitted with the understanding that all
or a part of it may be damaged or con-
sumed in the course of examination,
testing, analysis, or other actions un-
dertaken in connection with the ruling
request. .

(4) Related documents. If the ques-
tion or questions presented in the
ruling request directly relate to mat-
ters set forth in any invoice, contract,
agreement, or other document, a copy
of the document must be submitted
with the request. (Original documents
should not be submitted inasmuch as
any documents or exhibits furnished
with the ruling request become a part
of the Customs Service file in the
matter and cannot be returned.) The
relevant facts reflected in any docu-
ments submitted, and an explanation
of their bearing on the question or
questions presented, must be expressly
set forth in the ruling request.

(5) Prior or current transactions.
Each request for a ruling must state
whether, to the knowledge of the
 person submitting the request, the
same transaction, or one jidentical to
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it, has ever been considered, or is cur-
rently being considered by any Cus-
toms Service office or whether, to the
knowledge of the person submitting
the request, the issues involved have
ever been considered, or are currently
being considered, by the United States
Court of International Trade, the
United States Court of Appeals for the
Federal Circuit, or any court of appeal
tlierefrom. Where the transaction de-
scribed in the ruling request is but one
of a series of similar and related trans-
actions, that fact must also be stated.

(6) Statement of position. If the re-
quest for a ruling asks that a particu-
lar determination or conclusion be
reached in the ruling letter, a state-
ment must be included in the request
setting forth the basis for that deter-
mination or conclusion, together with
a citation of all relevant supporting
authority. ‘

(7) Privileged or confidential infor-
mation. Information which is claimed
to constitute trade secrets oOr privi-
leged or confidential commercial or fi-
nancial information regarding the
business transactions of private parties
the disclosure of which would cause
substantial harm to the competitive
position of the person making the re-
quest (or of another interested party),
must be identified clearly and the rea-
sons such information should not be
disclosed, including, where applicable,
the reasons the disclosure of the infor-
mation would prejudice the competi-
tive position of the person making the
request (or of another interested
party) must be set forth.

(¢) Signing; instructions as to reply.
The request for a ruling must be
signed by a person authorized to make
the request, as described in §177.1Cc).
A ruling requested by a principal or
authorized agent may direct that the
ruling letter be addressed to the other. .

(d) Requests for immediate consider-
ation. The Customs Service will nor-
mally process requests for rulings in
the order they are received and as ex-
peditiously as possible. However, a re-
quest that a particular matter be given
consideration ahead of its regular
order, if made in writing at the time
the request is submitted, or subse-
quent thereto, and showing a clear
need for such treatment, will be given
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consideration as the particular circum-
stances warrant and permit. Requests
for special consideration made by tele-
gram will be treated in the same
manner as requests made by letter,
but rulings will not ordinarily be
issued by telegram. In no event can
any assurance be given that a particu-
lar request for a ruling will be acted
upon by the time requested. However,
upon request and where a clear need is
shown for such action, a collect tele-
phone call will be made to advise that
the ruling letter has been issued and is
being mailed.

(R.S. 251, as amended, secs. 481, 484, 624, 46
Stat. 719, 46 Stat. 719, 722, as amended, 759
(19 US.C. 66, 1481, 1484, 1624))

(T.D. 75-188, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80104, Dec.
3, 1980; T.D. 84-149, 49 FR 28699, July 18,
1984; T.D. 85-39, 50 FR 9613, Mar. 11, 198S;
T.D. 85-90, 50 FR 21430, May 24, 1985; T.D.
89-1, 53 FR 51271, Dec. 21, 1988; T.D. 89-74,
54 FR 31515, July 31, 19891

§177.3 Noncomforming requests for rul-
ings.

A person submitting a request for a
ruling that does not comply with all of
the provisions of this part will be so
notified in writing, and the require-
ments that have not been met will be
pointed out. Except. in the case of
ruling requests submitted to Area or
District offices, such person will be
given a period of thirty (30) days from
the date of the notice (or such longer
period as the notice may provide) to
supply any additional information
that is requested or otherwise conform
the ruling request to the requirements
referred to in the notice. The Customs
Service file with respect to ruling re-
quests which are not brought into
compliance with the provisions of this
part within the period of time allowed
will be administratively closed and the
request removed from active consider-
ation until such time as the deficien-
cies cited in the notice are corrected. A
request for a ruling that is removed
from active consideration by reason of
failing to comply with the provisions
of this part may be treated as with-
drawn. In the:case of ruling requests
made to Area or District offices, a fail-
ure to comply with the provisions of
this part will result in the return of
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the ruling request with the notice
specifying the deficiencies and such
requests will not be considered as
having been filed until such deficien-
cies are corrected. ‘

(T.D. 89-74, 54 FR 31515, July 31, 1989]

8§ 177.4 Oral discussion of issues.

(a) Generally. A person submitting a
request for a ruling and desiring an
opportunity to orally discuss the issue
or issues involved should indicate that
desire in writing at the time the ruling
request is filed. Such a discussion will
only be scheduled when, in the opin-
ion of the Customs personnel by
whom the ruling request is under con-
sideration, a conference will be helpful
in deciding the issue or issues involved
or when a determination or conclusion
contrary to that advocated in the
ruling request is contemplated. Con-
ferences are scheduled for the purpose
of affording the parties an opportuni-
ty to freely and openly discuss the
matters set forth in the ruling request.
Accordingly, the parties will not be
bound by any argument or position ad-
vocated or agreed to, expressly or by
implication, during the conference
unless either party subsequently
agrees to be so bound in writing. The
conference will not conclude with the
issuance of a ruling letter.

(b) Time, place, and number of con-
Jerences. If a request for a conference
is granted, the person making the re-
quest will be notified of the time and
place of the conference. No more than
one conference with respect to the
matters set forth in a ruling request
will be scheduled, unless, in the opin-
ion of the Customs personnel by
whom the ruling request is under con-
sideration, additional conferences are
necessary.

(c) Representation. A person whose
request for a conference has been
granted may be accompanied at that
conference by counsel or other repre-
sentatives, or may designate such per-
sons to attend the conference in his
place. .

(d) Additional information present-
ed at conferences. It will be the re-
sponsibility of the person submitting
the request for a ruling to provide for
inclusion in the Customs Service-file
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in the matter a written record setting
forth any and all additional informa-
tion, documents, and exhibits intro-
duced during the conference to the
extent that person considers such ma-
terial relevant to the consideration of
the ruling request.

(T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285, 45 FR 80105, Dec.
3, 1980; T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 89-74. 54 FR 31515, July 31, 1989)

§177.5 Change in status of transaction.

Each person submitting a request
for a ruling in connection with a Cus-
toms transaction shall immediately
advise Customs in writing of any
change in the status of that transac-
tion, as defined in § 177.1(dX3). In par-
ticular, the Customs Service office to
which the request was made must be
advised when any transaction de-
scribed in the ruling request as pro-
spective becomes current and under
the jurisdiction of a Customs Service
field office. In addition, any person €n-

gaged in a Customs transaction

coming under the jurisdiction of a
Customs Service field office and
having previously requested a ruling
with respect to that transaction -shall
advise the field office of that fact. The
field office will normally withhold
action with respect to any transaction
for which a ruling has previously been
requested pending the disposition of
the ruling request.

[(T.D. 80-285, 45 FR 80105, Dec. 3, 1980, as
amended by T.D. 84-149, 49 FR 28699, July
16, 1984; T.D. 89-74, 54 FR 31516, July 31,
1989]

§177.6 Withdrawal of ruling requests.

Any request for a ruling may be
withdrawn by the person submitting it
at any time before the issuance of a
ruling letter or any other final disposi-
tion of the request. All correspond-
ence., documents, and exhibits submit-
ted in connection with the request will
be retained in the Customs Service file
and will not be returned. In addition,
the Headquarters Office may forward
to Customs Service field offices which
have or may have jurisdiction over the
transaction to which the ruling re-
quest relates, its views in regard to the
transaction or the issues involved
therein, as well. as appropriate infor-
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mation derived from materials in the
Customs Service file.

{T.D. 80-285, 45 FR 80105, Dec. 3, 1980]

§177.7 Situations in which no ruling will
be issued.

(a) Generally. No ruling letter will be
issued in response to a request for a
ruling which fails to comply with the
provisions of this part. Moreover, no
ruling letter will be issued with regard
to transactions or questions which are
essentially hypothetical in nature or
in any instance in which it appears
contrary to the sound administration
of the Customs and related laws to do
so. No ruling letter will be issued in
regard to a completed transaction.

(b) Pending litigation in the United
States Court of International Trade.
No ruling letter will be issued with re-

. spect to any issue which is pending

before the United States Court of
International Trade, the United States
Court of Appeals for the Federal Cir-
cuit, or any court of appeal therefrom.
Litigation before any other court will
not preclude the issuance of a ruling
letter, provided neither the Customs
Service nor any of its officers or
agents is named as a defendant.

{T.D. 75-186. 40 FR 31929, July 30, 1975, as
amended by T.D. 85-80, 50 FR 21430, May
24, 1985]

§177.8 Issuance of rulings.

(a) Ruling letters—(1) Generally.
The Customs Service will endeavor to
issue a ruling letter setting forth a de-
termination with respect to a specifi-
cally described Customs transaction
whenever a request for such a ruling is
submitted in accordance with the pro-
visions of this part and it is in the
sound administration of the Customs
and related laws to do so. Otherwise, a
request for a ruling will be answered
by an information letter or, in those
situations in which general informa-
tion is likely to be of little or no value,
by a letter stating that no ruling can
be issued.

(2) Submission of ruling letters to
field offices. Any person engaging in a
Customs transaction with respect to
which a binding tariff classification
ruling letter (including pre-entry clas-
sification decisions) has been issued
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under this part shall ascertain that a
copy of the ruling letter is attached to
the documents filed with the appropri-
ate Customs Service office in connec-
tion with that transaction, or shall
otherwise indicate with the informa-
tion filed for that transaction that a
ruling has been received. Any person
receiving a ruling setting forth the
tariff classification of merchandise
shall set forth such classification in
the documents or information filed in
connection with any subsequent entry
of that merchandise; the failure to do
so may result in a rejection of the
entry and the imposition of such pen-
alties as may be appropriate. A ruling
received after the filing of such docu-
ments or information shall immediate-
ly be brought to the attention of the
appropriate Customs Service field
office.

(3) Disclosure of ruling letters. The
ruling letter shall be based on the in-
formation set forth in the ruling re-
quest. No part of the ruling letter, in-
cluding names, addresses, or informa-
tion relating to the business transac-
tions of private parties, shall be
deemed to constitute privileged or con-
fidential commercial or financial infor-
mation or trade secrets exempt from
disclosure pursuant to the Freedom of
Information Act, as amended (5 U.S.C.
552), unless, as provided in
§ 177.2(bX7), the information claimed
to be exempt from disclosure is clearly
identified and the reasons for the ex-
emption are set forth. Before the issu-
ance of the ruling letter, the person
submitting the ruling request, will be
notified of any decision adverse to his
claim for exemption from disclosure
and will, upon written request to Cus-
toms within 10 working days of the
date of notification, be permitted to

.withdraw the ruling request. All ruling
letters issued by the Customs Service
will be available, upon written request,
for inspection and copying by any
person (with any portions determined
to be exempt from disclosure deleted).

(b) Other rulings. The Headquarters
Office may frcm time to time issue
other rulings with respect to issues or
transactions described or suggested by
requests for rulings submitted under
the provisions of this part, or with re-
spect to issues or transactions other-

§177.9

wise brought to its attention. These -
rulings, which are statements of the
official position of the Customs Serv- -
ice which are likely to be of wide-
spread interest and application, are
published in the Customs Bulletin, as

‘described in § 177.10.

{T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 80-285. 45 FR 80105, Dec.
3. 1980; T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 89-74, 54 FR 31516, July 31, 1989)

§177.9 Effect of ruling letters; modifica-
tion or revocation. ' :

(a) Effect of ruling letters generally _
A ruling letter issued by the Customs -
Service under the provisions of this
part represents the official position of
the Customs Service with respect to
the particular transaction or issue de-

" scribed therein and is binding on all

Customs Service personnel in accord-
ance with the provisions of this sec-
tion until modified or revoked. In the
absence of a change of practice or
other modification or revocation
which affects the principle of the
ruling set forth in the ruling letter,
that principle may be cited as author-
ity in the disposition of transactions.
involving the same circumstances.
Generally, a ruling letter is effective
on the date it is issued and may be ap-
plied to all entries which are unliqui-
dated, or other transactions with re-
spect to which the Customs Service
has not taken final action on that
date. See, however, paragraphs (d) and -
(e) (ruling letters which modify previ-
ous ruling letters or positions) and
§ 177.10(e) (ruling letters published in

the Customs Bulletin).
(b) Application of rulings to trcmac- :
tions—(1) Generally. Each ruling

letter is issued on the assumption that
all of the information furnished in
connection with the ruling request and
incorporated in the ruling letter,
either directly, by reference, or by im-
plication, is accurate and complete in
every maiterial respect. The applica-
tion of a ruling letter by a Customs
Service field office to the transaction
to which it is purported to relate is .
subject to the verification of the facts:
incorporated in the ruling letter, a
comparison of the transaction de-
scribed therein to the actual transac-
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tion, and the satisfaction of any condi-
tions on which the ruling was based.
1f, in the opinion of any Customs Serv-
jce field office by whom the transac-
tion is under consideration or review,
the ruling letter should be modified or
revoked, the findings and recommen-
dations of that office will be forward-
ed to the Headquarters Office for con-
gideration, as provided in
$ 177.11(b)X1Xi), prior to any final dis-
position with respect to the transac-
tion by that office. Otherwise, if the
transaction described in the ruling
letter and the actual transaction are
the same, and any and all conditions
set forth in the ruling letter have been
satisfied, the ruling will be applied to
the transaction.

(2) Tariff classification rulings.
Each ruling letter setting forth the
proper classification of an article
under the provisions of the Harmo-
nized Tariff Schedule of the United
States will be applied only with re-
spect to transactions involving articles
identical to the sample submitted with
the ruling request or to articles whose
description is identical to the descrip-
tion set forth in the ruling letter.

(3) ‘Valuation rulings. Each ruling
letter setting forth the proper valu-
ation of an article under the provi-
sions of section 402 of the Tariff Act
of 1930, as amended (19 U.S.C. 1401a),
will be applied only with respect to
transactions involving the same mer-
chandise and like facts.

(4) Carrier rulings. Each ruling
letter setting forth the applicability of

the navigation laws to a vessel will be -

applied only with respect to transac-
tions involving operations identical to
those set forth in the ruling letter.
Each ruling letter setting forth a de-
termination as to whether or not the
primary object of a contemplated
" voyage is coastwise transportation in
violation of 46 U.S.C. 289 will be bind-
ing on the United States Customs
Service with respect to any transac-
tion identical to the facts and circum-
gtances described in the ruling request
and undertaken in reliance on the
ruling letter.

(c) Reliance on ruling letters by
others. A ruling letter is subject to
modification or revocation without
notice to any person, except the
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person to whom the letter was ad-
dressed. Accordingly, no other person
should rely on the ruling letter or
assume that the principles of that
ruling will be applied in connection
with any transaction other than the
one described in the letter. However,
any person eligible to request a ruling
under § 177.1¢c) may request informa-
tion as to whether a previously-issued
ruling letter has been modified or re-
voked by writing the Commissioner of
Customs, Attention: Office of Regula-
tions and Rulings, Washington, D.C.
20229, and either enclosing a copy of
the ruling letter or furnishing other
information sufficient to permit the
ruling letter in question to be identi-
fied.

(d) Modification or revocation of
ruling letters—(1) Generally. Any
ruling letter found to be in error or
not in accordance with the cwrent
views of the Customs Service may be
modified or revoked. Modification or
revocation of a ruling letter shall be
effected by Customs Headquarters by
giving notice to the person to whom
the ruling letter was addressed and,
where circumstances -warrant, by the
publication of -2 notice or other state-
ment in the Customs Bulletin.

(2) Effect of modification or revoca-
tion of ruling letters. The modification
or revocation of a ruling letter will not
be applied retroactively with respect
to the person to whom the ruling was
issued, or to any person directly in-
volved in the transaction to which
that ruling related, Provided.

(i) The request for a ruling con-
tained no misstatement or omission of
material facts, _

(ii) The facts subsequently devel-
oped are not materially different from
the facts on which the ruling was
based,

(iii) There has been no change in the
applicable law,

(iv) The ruling was originally issued
with respect to a prospective transac-
tion, and

(v) All of the parties involved in the
transaction acted in good faith in reli-
ance upon the ruling and retroactive
modification or revocation would be to
their detriment.
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Nothing in this paragraph will prohib-
it the retroactive modification or revo-
cation of a ruling with respect to a
transaction which was not prospective
at the time the ruling was issued, inas-
much as such a transaction was not
entered into in reliance on a ruling
from the Customs Service.

(3) Effective dates. Generally, a
ruling letter modifying or revoking an
earlier ruling letter will be effective on
the date it is issued. However, the Cus-
toms Service may, upon application or
on its own initiative, delay the effec-
tive date of such a ruling for a period
of up to 90 days from the date of issu-
ance. Such a delay may be granted
with respect to the party to whom the
ruling letter was issued or to any other
party, provided such party can demon-
strate to the satisfaction of the Cus-
toms Service that they reasonably
relied on the earlier ruling to their
detriment. All parties applying for a
delay will be issued a separate ruling
letter setting forth the period, if any,
of the delay to be provided. In appro-
priate circumstances, the Customs
Service may decide to make its deci-
sion, with respect to a delay, applica-
ble to all affected parties, irrespective
of demonstrated reliance; in this
event, a notice announcing the delay
will be published in the Customs Bul-
letin and individual ruling letters will
not be issued. ' '

(e) Ruling letters modifying past
Customs treatment of transactions not
covered by ruling letters—(1) General
The Customs Service will from time to
time issue a ruling letter covering a
transaction or issue not previously the
subject of a ruling letter and which
has the effect of modifying the treat-
ment previously accorded by the Cus-
toms Service to substantially identical
transactions of either the recipient of
the ruling letter or other parties. Al-
though such a ruling letter will gener-
ally be effective on the date it is
issued, the Customs Service may, upon
application by an affected party, delay
the effective date of the ruling letter,
and continue the treatment previously
accorded the substantially identical
transaction, for a period of up to 90
days from the date the ruling letter is
issued.
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(2) Applications by affected parties.
In applying to the Customs Service for
a delay in the effective date of a ruling
letter described in paragraph (e)1) of
this section, an affected party must
demonstrate to the satisfaction of the
Customs Service that the treatment
previously accorded by Customs to the
substantially identical transactions
was sufficiently consistent and contin-
uous that such party reasonably relied
thereon in arranging for future trans-
actions. The evidence of past treat-
ment by the Customs Service shall
cover the 2-year period immediately
prior to the date of the ruling letter,
listing all substantially identical trans-
actions by entry number (or other

" Customs assigned number), the quan-

tity and value of merchandise covered
by each such transaction (where appli-
cable), the ports of entry, and the
dates of final action by the Customs
Service. The evidence of reliance shall
include contracts, purchase orders, or
other materials tending to establish
that the future transactions were ar-
ranged based on the treatment previ-
ously accorded by the Customs Serv-
ice.

(3) Decision by Customs to grant
delay. The Customs Service will exam-
ine all factors relevant to the issue of
reliance in determining whether, and
for what period, to delay the effective
date of a ruling letter described in
paragraph (eX1) of this section. In
particular, the Customs Service will
examine the past transactions on
which reliance is claimed to determine
whether there was an examination of
the merchandise (where applicable) by
the Customs Service or the extent to
which those transactions were other-
wise examined and analyzed by the
Customs Service to determine the
proper application of the Customs
laws and regulations. In general, trans-
actions involving small quantities or
values, as well as informal entries and
other entries or transactions which
the Customs Service, in the interest of
commercial facilitation and accommo-
dation, processes expeditiously and
without examination and/or import
specialist review, will be given dimin-
ished weight in establishing the re-
quired history of consistent and con-
tinuous Customs treatment. Unless a
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notice covering all affected parties is
published in the Customs Bulletin,
each affected party applying for a
delay in the effective date of the
ruling letter will be advised in a sepa-
rate ruling letter of the extent to
which a delay in the effective date will
be applied to their transactions.

{T.D. 75-186. 40 FR 31929, July 30, 1915, as
amended by T.D. 80-285, 45 FR 80105, Dec.
3, 1980; T.D. 84-149, 49 FR 28699, July 16,
1984: T.D. 87-89, 52 FR 24446, July 1, 1987;
T.D. 89-1, 53 FR 51271, Dec. 21, 1988; T.D.
89-74, 54 FR 31516, July 31, 1989]

§177.10 Publication of decisions.

(a) Generally. Within 120 days after
issuing any precedential decision
under the Tariff Act of 1930, as
amenred, relating- to any Customs
tranc ction (prospective, current, or
completed), the Customs Service shall

publish the decision in the Customs .

Bulletin or otherwise make it available
for public inspection. For purposes of
this paragraph a precedential decision
includes any ruling letter, internal
advice memorandum, or protest review
decision. Disclosure is governed by 31
CFR Part 1, 19 CFR Part 103, and 19
CFR 177.8(a)3).

<(b) Rulings regarding a rate of duty
or charge. Any ruling regarding a rate
of duty or charge which is published
in the Customs Bulletin will establish
a uniform practice. A published ruling
may result in a change of practice, it
may limit the application of a court
decision, it may otherwise modify an
 earlier ruling with respect to the clas-
sification or valuation of an article or
any other action found to be in error
or no longer in accordance with the
current views of the Customs Service,
or it may revoke a previously-pub-
lished ruling or a previously-issued
ruling letter.

(c) Changes of practice or position.
(1) Before the publication of a ruling
which has the effect of changing a
practice and which results in the as-
sessment of a higher rate of duty,
notice that the practice (or prior
ruling on which the practice is based)
is under review will be published in
the FEDERAL REGISTER and interested
parties given an opportunity to make
written submissions with respect to
the correctness of the contemplated
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change. This procedure will also be
followed when the contemplated
change of practice will result in the as-
sessment of a lower rate of duty and
the Headquarters Office determines
that the matter is of sufficient impor-
tance to involve the interests of do-
mestic industry. No advance notice
will be provided with respect to rulings
which result in a change of practice
but no change in the rate of duty.

(2) Before the publication of a ruling
which has the effect of changing a po-
sition of the Customs Service and
which results in a restriction or prohi-
bition, notice that the position (or
prior ruling on which the position is

based) is under review will be pub-

lished in the FEDERAL REGISTER and in-
terested parties given an opportunity
to make written submissions with re-
spect to the correctness of the contem-
plated change. This procedure will
also be followed when the change of
position will result in a holding that
an activity is not restricted or prohib-
ited and the Headquarters Office de-
termines that the matter is of suffi-
cient importance to involve the inter-
ests of the general public.

(d) Limiting rulings. A published
ruling may limit the application of a
court decision to the specific article
under litigation, or to an article of a
specific class or kind of such merchan-
dise, or to the particular circum-
stances or entries which were the sub-
ject of the litigation.

(e) Effective dates. Except as other-
wise provided for in the ruling itself,
all rulings published under the provi-
sions of this part shall be applied im-
mediately. If the ruling involves mer-
chandise, it will be applicable to all
unliquidated entries, except that a
change of practice resulting in the as-
sessment of a higher rate of duty or
increased duties shall be effective only
as to merchandise entered for con-
sumption or withdrawn from ware-
house for consumption on or after the
90th day after publication of the
change in the FEDERAL REGISTER.

(T.D. 75-186. 40 FR 31929, July 30. 1975, as
amended by T.D. 78-394. 43 FR 49792, Oct.
25, 1978; T.D. 89-74, 54 FR 31517, July 31.
19891
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8177.11 Requests for advice by field of-
fices.

(a) Generally. Advice or guidance as
to the interpretation or proper appli-
cation of the Customs and related laws
with respect to a specific Customs
transaction may be requested by Cus-
toms Service field offices from the
Headquarters Office at any time,
whether the transaction is prospective,
current, or completed. Advice as to the
proper application of the Customs and
related laws to a current transaction
will be sought by a Customs Service
field office whenever that office is re-
quested to do so, pursuant to para-
graph (b) of this section, by an import-
er or other person having an interest
in the transaction. Advice or guidance
will be furnished by the Headquarters
Office as a means of assisting Customs
personnel in the orderly processing of
Customs transactions under consider-
ation by them and to insure the con-
sistent application of the Customs and
related laws in the several Customs
districts. Requests for advice received
by the Headquarters Office will be
processed as expeditiously as possible.

(b) Certain current transactions—(1)
When a ruling has been issued. (i) Re-
quests by field offices. If any Customs
Service office has issued a ruling letter
with respect to a particular Customs
transaction and the Customs Service
field office having jurisdiction over
that transaction believes that the
ruling should be modified or revoked,
the field office will forward to the
Headquarters Office, pursuant to
§ 177.9(bX1), a request that the ruling
be reconsidered. The field office will
notify the importer or other person to
whom the ruling letter was issued, in
writing, that it has requested the
deadquarters Office to reconsider the

ruling.

- (ii) Requests by importers and
others. If the importer or other person
to whom a ruling letter is issued dis-
agrees with the Customs Service field
office having jurisdiction over the
transaction to which the ruling relates
as to the proper application of the
ruling to the transaction, the field
office will, upon receipt of a written
request submitted in accordance with
the procedure set forth in paragraph
(bX3) of this section, request advice
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from the Headquarters Office as to
the proper application of the ruling to
the transaction. Such advice may not
be requested for the purpose of seek-
ing reconsideration of a ruling with
which the importer or other person to
whom the ruling letter was issued dis-
agrees.

(2) When no ruling has been issued.
Internal advice will be sought by a
Customs Service field office with re-
spect to a current transaction for
which no ruling was requested or
issued under the provisions of this
part whenever a difference of opinion
exists as to the interpretation or
proper application of the Customs and
related laws to the transaction, and
the field office is requested to seek
such advice by an importer or other
person who would have been entitled,
under §177.1(c), to request a ruling
with respect to the transaction, while
prospective. The request must be sub-
mitted to the field office in writing
and in accordance with the provisions
of paragraph (bX3) of this section.

(3) Form of request by impcrters and
others. An importer or other person re- °
questing that a Customs Service field
office seek advice from the Headquar-
ters Office must make such a request,
in writing, to the field office having
jurisdiction over the transaction in
question. The recuest shall contain a.
complete statement setting forth a de-
scription of the transaction, the specif-
ic questions presented, the applicable
law, and an argument for the conclu-
sions advocated. The statement must
also specify whether, to the knowledge
of the person submitting the state-
ment, the same transaction, or one
identical to it, has ever been consid-
ered, or is currently being considered,
by any Customs Service office. In addi-
tion, the statement should indicate at
which port or ports of entry identical
or substantially identical merchand:se _
has been entered.

(4) Review of requests by zmportcrs
and others. All requests submitted by
importers and other persons under
paragraph (b)X3) of this section, will
be reviewed by the field office to
which they are submitted. In. the
event a difference of opinion exists as
to the description of the transaction
or as to the point or points at issue,
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the person submitting the request will
be so advised in writing. If agreement
cannot be reached, both the state-
ments of the person submitting the re-
quest and the field office will be for-
warded to the Headquarters Office for
consideration.

(5) Refusal by Headquarters Office to
furnish advicee. The Headquarters
Office may refuse to consider the
questions presented to it in the form
of a request for internal advice when-
ever (1) the Headquarters Office deter-
mines that the period of time neces-
sary to give adequate consideration to
the questions presented would result
in a withholding of action with respect
to the transaction, or in any other sit-
uation, that is inconsistent with the
sound administration of the Customs
and related laws, and (ii) the questions
presented can subsequently be raised
by the importer or other interested
party in the form of a protest filed in
accordance with the provisions of Part
174 of this chapter.

(6) Effect of advice received from the
Headguarters Office. Advice furnished
by the Headquarters Office in re-
sponse to a request therefor repre-
sents the official position of the Cus-
toms Service as to the application of
the Customs laws to the facts of a spe-
cific transaction. If the field office be-
lieves that the advice furnished by the
Headquarters Office should be recon-
sidered, it shall promptly request such
reconsideration. Otherwise, the advice
furnished by the Headquarters Office
will be applied by the field office in its
disposition of the Customs transaction
in question.

(7) Publication. Within 120 days
after issuing an internal advice memo-
randum, the Customs Service shall
publish the decision in the Customs
Bulletin or otherwise make it available
for public inspection. Disclosure is gov-
erned by 31 CFR Part 1 and 19 CFR
Part 103.

(8) Judicial review of importers’ re-
quests. A refusal by the Headquarters
Office to consider the questions raised
by an importer in the form of a re-
quest for internal advice may be ap-
pealed to the Court of International
Trade if the importer demonstrates to
the Court that he would be irrepara-
bly harmed unless given an opportuni-
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ty to obtain judicial review prior to
the importation of the merchandise.

{T.D. 75-186. 40 FR 31929, July 30. 1975, as
amended by T.D. 78-394, 43 FR 49792, Oct.
25, 1978; T.D. 80-285, 45 FR 80106. Dec. 3,
1980; T.D. 84-149, 49 FR 28699, July 16,
1984; T.D. 85-90. 50 FR 21431, May 24, 1985;
T.D. 89-74. 54 FR 31517, July 31, 1889]

8 177b.12 Inconsistent customs decisions.

(a) Generally. Certain decisions
made by Customs officials at one field
location which are inconsistent with
decisions being made by Customs offi-
cials at another location may be
brought to the attention of Customs
Headquarters for resolution by a peti-
tion filed by an interested party. The
types of decisions which may be the
subject of such a petition, a descrip-
tion of the parties who qualify as in-
terested parties, and the period of
time in which the petition may be
filed are set forth below.

(1) Inconsistent decisions subject to
petition. The decisions which may be
the subject of a petition include:

(i) Decisions described in section
514(a) of the Tariff Act of 1930, as
amended (19 US.C. 1514(a)), made
with respect to the same, or substan-
tially similar, merchandise; and

(i) Repeated decisions to conduct in-
tensified inspections or examinations
of merchandise at ports of entry.

(2) Interested Parties. The following
parties shall be considered interested
parties entitled to file a petition under
this section:

(i) Parties described in section
514(c)X1) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(cX1)), as eli-
gible to file a protest under section
514;

(ii) A port authority; and

(iii) An “interested party,” as de-
scribed in section 516(a)2) of the
Tariff- Act of 1930, as amended (19
U.S.C. 1516(a)(2)).

(3) Time for filing. In the case of de-
cisions described in section 514(a) of
the Tariff Act, the petition must be
filed within the time prescribed by sec-
tion 514(c)(2), for filing a protest with
respect to the later (or latest) of the
decisions which are the subject of the
petition. In the case of repeated deci-
sions to conduct intensified inspec-
tions or examinations of merchandise
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at ports of entry, the petition must be
filed within ninety (90) days of the
later (or latest) such decision.

(b) Petition—(1) Form. The petition
shall be in the form of a letter ad-
dressed to the Office of Regulations
and Rulings, U.S. Customs Service,
Washington, DC 20229-0001. Three
copies of the petition should be sub-
mitted, if possible.

(2) Content. The petition should
contain a complete description of the
inconsistent decisions complained of,
including the ports of entry (or other
Customs office) where the decisions
were made, entry numbers, and the
dates (or approximate dates) such de-
cisions were made. The information
set forth in the petition must be suffi-
cient to demonstrate the inconsistency
of the decisions described and that the
merchandise, or circumstances in
which the allegedly inconsistent deci-
sions were made, were substantially
similar. In the case of repeated deci-
sions regarding the inspection or ex-
amination of merchandise, the deci-
sions must be sufficient in number to
demonstrate a pattern of inconsisten-
cy not attributable to random selec-
tion. Any information which the peti-
tioner considers to be confidential
business information should be so
noted pursuarnt to § 177.2(bX(7) of this
Subpart and a sanitized version of his
petition should be submitted as well as
the three copies requested in para-
graph (bX1) of this section. Petitions
which do not contain information suf-
ficient to permit the Customs Service
to verify that the decisions described
have occurred will not be considered
properly filed and will be returned to
the petitioner for additional informa-
tion. Only one petition ‘will be accept-
ed by the Customs Service with re-
spect to the decisions alleged to be in-
consistent:

() Tariff classification decision. In
the case of decisions involving the
tariff classification of merchandise,
the petition should also include, with
respect to each of the decisions de-
scribed, the information requested in
$ 177.2 (b)(1) and (bX2Xii) of this Sub-
part, including a sample (see
§ 177.2(bX3)).

(ii) Other subjects addressable by ad-
ministrative rulings. In the case of
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other decisions involving subjects
which could be addressed under the
administrative rulings procedure pro-
vided for in §§ 177.1 through 177.10 of
this Subpart, the information con-
tained in § 177.2 (bX1), (bX2Xiii) and/
or (bX2Xiv), as applicable, should be
also furnished for each of the deci-
sions addressed by the petition.

(¢) Publication and public comment.
Upon receipt of a properly filed peti-
tion, notice will be published in the
FEDERAL REGISTER announcing the re-
ceipt of the petition and describing
the decisions alleged to be inconsist-
ent. Public comment on the petition
will be permitted for a period of fif-
teen (15) days after publication. Public
comment regarding the proper disposi-
tion of the petition shall be limited to
that submitted in writing, either with
the petition or in response to the Fep-
ERAL REGISTER solicitation of public
comment. _

(d) Determination of petition; distri-
bution and publication. Within fifteen
(15) days after the close of the period
for public comment referred to in
paragraph (c) of this section, the Cus-
toms Service will issue a decision to
the petitioner addressing the incon-
sistency complained of. That decision
will either conform the inconsistent
decisions to the current views of the
Customs Service as to the proper tariff
classification or other disposition of
the subject of those decisions or ex-
plain why no inconsistency exists.
Copies oi the decisions to the petition-
er will be transmitted directly to all
ports (or other Customs offices) iden-
tified in the petition and will be dis-
tributed through the Customs Infor-
mation Exchange or by other means
to such other ports or offices as may
be necessary to correct any inconsist-
ency identified. A summary of the de-
cision will also be published in the
FEDERAL REGISTER and the weekly Cus-
toms Bulletin. '

(e) Effective date. Unless otherwise
specified in the decision, a decision
issued in response to a petition filed
under this section will be effective im-
mediately and, where applicable, ap-
plied to all entriea for which liquida-
tion is not final.

(f) Effect on other procedures. The
filing of a petition under this proce-
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dure shall not preclude the petitioner
or any other person entitled to do so
from filing & protest or a domestic in-
terested party petition regarding the
same matter under the procedures set
forth in sections 514, 515 and 516 of
the Tariff Act of 1930, as amended and
Parts 174 and 175 of this chapter, pro-
vided the applicable requirements set
sorth therein are complied with. How-
ever, the decision issued in response to
the petition may serve as the basis for
the disposition of any protest so filed,
or as an information letter setting
forth the position of the Customs
Service pursuant to Subpart A of Part
175 of this chapter. The decision

issiied in response to a petition filed

under this section is not itself a deci-
sion subject to protest under sections
514-515 of the Tariff Act and Part 174
of this Chapter.

{T.D. 89-74, 54 FR 31517, July 31, 1989]

Subpert B—Government Procurement;
Country-ef-Origin Determinations

AUTHORITY: . R.S. 251, as amended (19

U.S.C. 66), sec. 624, 46 Stat. 759 (19 US.C.

1624); Pub. L. 96-39, 93 Stat. 144.

Source: T.D. 83-13, 48 FR 1189, Jan. 11,
1983, unless otherwise noted.

§177.21 Applicability.

This subpart applies to the issuance
of country-of-origin advisory rulings
and final determinations relating to
Government procurement under Title
II1, “Trade Agreements Act of 1979,”
Pub. L. 96-39, 93 Stat. 144, for the pur-
pose of granting waivers of certain
“Buy American” restrictions in U.S.
law or practice for products for eligi-
ble countries. This subpart is intended
to be applied consistent with the Fed-
eral Procurement Regulations (41
CFR Part 1-6) and the Defense Acqui-
gition Regulation (32 CFR Section VI).

§177.22 Definitions.

(a) Country of origin. For the pur-
pose of this subpart, an article is a
product of a country or instrumentali-
ty only if (1) it is wholly the growth,
product, or manufacture of that coun-
try or instrumentality, or (2) in the
case of an article which consists in
whole or in part of materials from an-
other country or instrumentality, it
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has been substantially transformed
into a new and different article of
commerce with a name, character, or
use distinct from that of the article or
articles from which it was so trans-
formed. The term “instrumentality”
shall not be construed to include any
agency or division of the government
of a country, but may be censtrued to
include such arrangements as the Eu-
ropean Economic Community.

(b) Advisory ruling. An advisory
ruling is a non-binding, non-reviewable
written statement issued by the Direc-
tor, Entry Procedures and Penalties
Division, Headquarters, U.S. Customs
Service, which does no more than call
attention to a well established inter-
pretation or principal of law relating
to the country of origin, without ap-
plying it to a particular set of facts.
Customs will issue an advisory ruling
in response to a request for a final de-
termination if:

(1) The request suggests that gener-
al information, rather than a final de-
termination, is actually being sought,

(2) The request is incomplete or oth-
erwise fails to meet the requirements
set forth in § 177.25(a), or

(3) The ruling requested cannot be
issued for any other reason, and Cus-
toms believes that the general infor-
mation supplied by an advisory ruling
may be of some benefit to the party
making the request. An advisory
ruling is not a ruling issued prior to
importation under 28 U.S.C. 1581(h).

(¢) Final determination. A final de-
termination is a binding judicially re-
viewable statement issued by the Di-
rector, Office of Regulations and Rul-
ings, Headquarters, U.S. Customs
Service, in response to a written re-
quest submitted under the provisions
of this subpart that interprets and ap-
plies the provisions of law and regula-
tion relating to the country of origin
to a specific set of facts. A final deter-
mination may be issued to a party-at-
interest prior to actual entry of the
merchandise.

(d) Party-at-interest. For purposes of
this subpart the term party-at-interest
means:

(1) A foreign manufacturer, produc-
er, or exporter, or a United States im-
porter of merchandise which is the
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subject of a final determination under
this subpart,

(2) A manufacturer, producer, or
wholesaler in the United States of a
like product,

(3) United States members of a labor
organization or other association of
workers whose members are employed
in the manufacture, production, or
wholesale in the United States of a
like product, and '

(4) A trade or business association a
majority of whose members manufac-
ture, produce, or wholesale a like prod-
uct in the United States.

§177.23 Who may request a country-of-
origin advisory ruling or final determi-
nation.

A country-of-origin advisory ruling
or final determination may be request-
ed by:

(a) A foreign manufacturer, produc-
er, or exporter, or a United States im-
porter of merchandise,

(b) A manufacturer, producer, or
wholesaler in the United States of a
like product, '

(¢) United States members of a labor
organization or other association of
workers whose members are employed
in the manufacture, production, or
wholesale in the United States of a
like product, or ‘

(d) A trade or business association a
majority of whose members manufac-
ture, produce, or wholesale a like prod-
uct in the United States.

§177.24 By whom request is filed.

A request may be filed by an individ-
ual or organization listed in § 177.23 or
by a duly authorized attorney or agent
on behalf of the individual or organi-
zation. A request filed by a corpora-
tion shall be signed by a corporate of-
ficer, and a request filed by a partner-
ship shall be signed by a partner.

8177.25 Form and content of request.

(a) A request for an advisory ruling
shall be in writing and shall contain
such information as will enable Cus-
toms to provide the requester with the
applicable principle of law or well es-
tablished interpretation relating to
the particular country of origin.

§177.28

(b) A request for a final determina-
tion shall be in writing and shall con-
tain the following information:

(1) The name of the requester, the
requester’s principal place of business,
and a statement that the requester is
authorized to file the request under
the provisions of § 177.24; :

(2) A description of the existing arti-
cle for which a country-of-origin deter-
mination is requested;

(3) The country or instrumentality
a? article is claimed to be the product
of;

(4) Such further information as will
enable Customs to determine if an ar-
ticle is a product of a specific country
or instrumentality, and; R

(5) If applicable, the specific pro-.
curement for which the final determi-
nation is requested. '

§177.26 Where request filed.

The request shall be filed with the
Director, Office of Regulations and
Rulings, Headquarters, U.S. Customs
Service, 1301 Constitution Avenue,
NW., Washington, D.C. 20229.

§177.27 Oral discussion of issues.

Any party authorized to request a
ruling under the provisions of § 177.23
may request an opportunity for oral
discussion of the issues presented .in
the request. The oral discussion of
issues will be governed by the provi-
sions of § 177.4. .

§177.28 Issuance of advisory rulings and
final determinations.

(a) Pursuant to a request for an ad- -
visory ruling which meets the require-
ments of this subpart, Customs will
promptly issue an advisory ruling. '

(b) Pursuant to a request for a final .

determination which meets the re-.
quirements of this subpart, Customs

will promptly issue a final determina-

tion. If the request does not meet the

requirements of this subpart Customs
may decline to issue a final determina-

tion or may issue instead an advisory

ruling. .

(¢c) Requests for final determinations
which include the information set
forth in § 177.25(bX5) (relating to a
specific procurement) will be consid-
ered by Customs before all other re-
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quests (advisory rulings and final de-
terminations).

§177.29 Publication of notice of final de-
terminations.

Notice of all final determinations
shall be published in the FEDERAL REG-
ISTER within 60 days of the date the
final determination is issued.

§177.30 Review of final determinations.

Any party-at-interest listed in
§ 177.22(d) may seek judicial review of
a final determination within 30 days
after publication of such determina-
tion in the FEDERAL REGISTER, and may
seek judicial review of a refusal to

issue a final determination within 30

days after such refusal. The Court of
International Trade shall have exclu-
sive jurisdiction to review a final de-
termination or a refusal to issue a
final determination made under this
subpart.

§177.31 Reexamination of final determi-
nations.

A party-at-interest, other than the
party-at-interest which requested and
received the initial final determina-
tion, may ask Customs to consider the
matter anew and issue, on an expedit-
ed basis, a new final determination.
Such a request shall specifically iden-
tify the previous final determination.
Upon receipt of such a request, Cus-
toms will issue a new final determina-
tion within five working days of re-
ceipt of the request unless (a) the pre-
vious final determination was the sub-
ject of a contested lawsuit timely filed
in the Court of International Trade
under 28 U.S.C. 1581(e) or, (b) the
merchandise at issue in the initial
final determination was tendered and
" deemed responsive to the request for
proposals or an invitation for bids in a
competitive procurement subject to
the Buy American Act (41 U.S.C. 10a
et seq.) and a contract under such pro-
curement was let. Any new final deter-
mination issued under this section
shall be published in accordance with
$177.29 and is reviewable under
§ 177.30.

19 CFR Ch. | (4-1-90 Edition)

PART 178—APPROVAL OF INFOR-
MATION COLLECTION REQUIRE-
MENTS

Secs.

178.1 Purpose.

178.2 Listing of OMB control numbers.

AvTtrRoRrITY: 5 U.S.C. 301, 19 US.C. 1624,
44 U.S.C. 3501 et seq.

§178.1 Purpose.

This- part sets forth. the control
numbers assigned to information col-
lections of the Customs Service by the
Office of Management and Budget
pursuant £0 the Paperwork Reduction
Act of 1980, Pub. L. 96-511. This part
complies with the requirements of the
Paperwork Reduction Act of 1980, and
implements regulations promulgated
by the Office of Management and
Budget, (5 CFR 1320.7(£)(2), 1320.12(d)
and 1320.13(j)) which require that

- agencies display a current control

number assigned by the Director of
the Office of Management and Budget
Jor each agency information collec-
tion.

{T.D. 85-53, 50 FR 11848, Mar. 26, 19851
§178.2 Listing of OMB control numbers.

19 CFR omMB
Section

control No.

§§ 4.20, 4.23, 1515-0113
and 4.24.

§47a.................. Umwofmmmiﬁov
§497.....aenne Appue.honlorfmnvmd

1515-0142
§15-0132

§ 4.98())............... | Users fees for Customs serv- | 1515-0154
ices.

§10.1 e Declaration of foreign shipper
that U.S. articles were ex-
ported and retumed without
having been advanced in
value or improved in condi-
tion.

§ 10.8(€) ............. Declaration of person who
performed repaws or aiter-
ations abroad on artcles
exported for that purpose.

§ 10.8a(b)(1)....... Declaration by person abroad
who recerved and is return-
ing arucles to the U.S. that
do not conform to samples
or specifications.

1515-0099

1515-0137

1515-0108
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Conv.

INTERNATIONAL CONVENTION
'ON THE HARMONIZED COMMODITY DESCRIPTION
'AND CODING SYSTEM

(done at Brussels on 14 June 1983)

PREAMBLE

The Contracting Parties to this Convention. established under ‘the auspices of the Customs
Co-operation Council,

Desiring to facilitate international trade.

Desiring to facilitate the collection, comparison and analysis of statistics. in particular those on
international trade, - ,

Desiring to reduce the expense incurred by redescribing, reclassifying and recoding goods as
they move from one classification system to another in the course of international trade and to
facilitate the standardization of trade documentation and the transmission of data.

Considering that changes in technology and the patterns of international trade require exten-
sive modifications to the Convention on Nomenclature for the Classification of Goods in Customs
Tariffs. done at Brussels on 15 -December 1950, ,

, Considering also that the degree of detail required for Customs and statistical purposes by
Governments and trade interests has increased far beyond that provided by the Nomenclature ann-
exed to the above-mentioned Convention, :

Considering the importance of accurate and comparable data for the purposes of international
trade negotiations, _ :

Considering that the Harmonized System is intended to be used for the purposes of freight
tariffs and transport statistics of the various modes of transport. -

Considering that the Harmonized System is intended to be incorporated into commercial
~ commodity description and coding systems to the greatest extent possible.

Considering that the Harmonized System is intended to promote as close a correlation as poss-
ible between import and export trade statistics and production statistics,

Considering that a close correlation should be maintained between the Harmonized System and
_ the Standard International Trade Classification (SITC) of the United Nations.

Considering the desirability of meeting the aforementioned needs through a combined
tariff/statistical nomenclature. suitable for use by the various interests concerned with international
trade,

Considering the importance of ensuring that the Harmonized System is kept up-to-date in the
light of changes in technology or in patterns of international trade,

Having taken into consideration the work accomplished in this sphere by the Harmonized
System Committee set up by the Customs Co-operation Council,

Considering that while the above-mentioned Nomenclature Convention has proved an effective
instrument in the attainment of some of these objectives, the best way to achieve the desired results
in this respect is to conclude a new international Convention,

Have agreed as follows :
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Article 1
Definitions

For the purpose of this Convention :

the “Harmonized Commodity Description and Coding System”, hereinafter referred to as the
“Harmonized System”, means the Nomenclature comprising the headings and subheadings
and their related numerical codes, the Section, Chapter and Subheading Notes and the
General Rules for the interpretation of the Harmonized System, set out in the Annex to this
Convention;

“Customs tariff nomenclature” means the nomenclature established under the legislation of
a Contracting Party for the purposes of levying duties of Customs on imported goods;

“statistical nomenclatures” means goods nomenclatures established by a Contracting Party for
the collection of data for import and export trade statistics;

“combined tariff/statistical nomenclature” means a nomenclature, integrating Customs tariff
and statistical nomenclatures, legally required by a Contracting Party for the declaration of
goods at importation;

“the Convention establishing the Council” means rthe'Conventi‘on establishing a Customs
Co-operation Council, done at Brussels on 15 December 1950;

“the Council” means the Customs Co-operation Council referred to in paragraph (e) above;
“the Secretary General” means the Secretary General of the Council;
the term “ratification” means ratification, acceptance or approval.

Article 2

The Annex
The Annex to this Convention shall form an integral part thereof, and any reference to the

Convention shall include a reference to the Annex.

L.

Article 3

Obligations of Contracting Parties
Subject to the exceptions enumerated in Article 4 :

(@) Each Contracting Party undertakes, except as provided in subparagraph (c) of this
paragraph, that from the date on which this Convention enters into force in respect of
it, its Customs tariff and statistical nomenclatures shall be in conformity with the Harm-
onized System. It thus undertakes that, in respect of its Customs tariff and statistical

. nomenclatures :

(i) it shall use all the headings and subheadings of the Harmonized System without
addition or modification, together with their related numerical codes;

(i) it shall apply the General Rules for the interpretation of the Harmonized System
and all the Section. Chapter and Subheading Notes, and shall not modify the scope
of the Sections, Chapters. headings or subheadings of the Harmonized System: and

(iii) it shall follow the numerical sequence of the Harmonized System;

(b) Each Contracting Party shall also make publicly available its import and export trade
statistics in conformity with the six-digit codes of the Harmonized System, or, on the
initiative of the Contracting Party, beyond that level, to the extent that publication is
not precluded for exceptional reasons such as commercial confidentiality or national
security;
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ic)  Nothing in this Article shall require a Contracting Party to use the subheadings of the
Harmonized System in its Customs tariff nomenclature provided that it meets the
obligations at (a) (i), (a) (i) and (a) (i) above in a combined tariff/statistical
nomenclature.

In complying with the undertakings at paragraph 1 (a) of this Article, each Contracting Party
may make such textual adaptations as may be necessary to give effect to the Harmonized
System in its domestic law.

Nothing in this Article shall prevent a Contracting Party from establishing, in its Customs
tariff or statistical nomenclatures, subdivisions classifying goods beyond the level of the Harm-
onized System, provided that any such subdivision is added and coded at a level beyond that
of the six-digit numerical code set out in the Annex to this Convention.

Article 4

Partial application by dévcloping countries

Any developing country Contracting Party may delay its application of some or all of the
subheadings of the Harmonized System for such period as may be necessary. having regard
to its pattern of international trade or its administrative resources.

A developing country Contracting Party which elects to apply the Harmonized System par-
tially under the provisions of this Article agrees to make its best efforts towards the application
of the full six-digit Harmonized System within five years of the date on which this Convention
enters into force in respect of it or within such further period as it may consider necessary
having regard to the provisions of paragraph 1 of this Article.

A developing country Contracting Party which elects to apply the Harmonized System par-
tially under the provisions of this Article shall apply all or none of the two-dash subheadings
of any one one-dash subheading or all or none of the one-dash subheadings of any one
heading. In such cases of partial application, the sixth digit or the fifth and sixth digits of that .
part of the Harmonized System code not applied shall be replaced by “0” or “00™ respectively.

A developing country which elects to apply the Harmonized System partially under the provi-
sions of this Article shall on becoming a Contracting Party notify the Secretary General of
those subheadings which it will not apply on the date when this Convention enters into force
in respect of it and shall also notify the Secretary General of those subheadings which it ap-
plies thereafter.

Any developing country which elects to apply the Harmonized System partially under the
provisions of this Article may on becoming a Contracting Party notify the Secretary General
that it formally undertakes to apply the full six-digit Harmonized System within three years
of the date when this Convention enters into force in respect of it.

Any developing country Contracting Party which partially applies the Harmonized System
under the provisions of this Article shall be relieved from its obligations under Article 3 in

~ relation to the subheadings not applied.

Article 5§

Technical assistance for developing countries
Developed country Contracting Parties shall furnish to developing countries that so request,

technical: assistance on mutually agreed terms in respect of, inter alia, training of personnel.
transposing their existing nomenclatures to the Harmonized System and advice on keeping their
systems so transposed up-to-date with amendments to the Harmonized System or on applying the
provisions of this Convention.
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Article 6

Harmonized System Committee

There shall be established under this Convention a Committee to be known as the Harm-
onized System Committee, composed of representatives from each of the Contracting Parties.

It shall normally meet at least twice each year.

Its meetings shall be convened by the Secretary General and, unless the Contracting Parties
otherwise decide, shall be held at the Headquarters of the Council.

In the Harmonized System Committee each Contracting Party shall have the right to one
vote; nevertheless, for the purposes of this Convention and without prejudice to any future
Convention, where a Customs or Economic Union as well as one or more of its Member States
are Contracting Parties such Contracting Parties shall together exercise only one vote. -
Similarly, where all the Member States of a Customs or Economic Union which is eligible to
become a Contracting Party under the provisions of Amcle 11 (b) become Comracung
Parties, they shall together exercise only one vote. .

The Harmonized System Committee shall elect its own Chalrman and one of more Vloe
Chairmen.

It shall draw up its own Rules of Procedure by decision taken by not lss than two-thirds of
the votoé attréll;uted to its members The Rules of Procedure so drawn up shall be approved
by the Coun

It shall invite such intergovernmental or other international organizations as it may oonsnder
appropriate to participate as observers in its work. :

It shall set up Sub-Committees or Working Parties as needed, having regard in pamcular 0
the provisions of paragraph 1 (a) of Article 7. and it shall determine the membership. voting
rights and Rules of Procedure for such Sub-Cammittees or Working Parties. , .

Article 7

Functions of the Committee

The Harmonized System Committee. having regard to the provisions of Article 8. shall have
the following functions :

(@  to propose such amendments to this Convention as may be cons:dered dwrable having
regard, in particular, to the needs of users and to changes in technology or in patterns
of international trade;

(b) to prepare Explanatory Notes, Classification Opinions or other advnee as guides to the
interpretation of the Harmonized System;

(c) to prepare recommendations to secure uniformity in the mtcrpretauon and applmnon
of the Harmonized System;

(d to collate and circulate information concerning the applmuon of the Harmomzed
System;

{e) on its own initiative or on request, to furnish information or guidance on any matters
concerning the classification of goods in the Harmonized System to Contracting Parties,
to Members of the Council and to such intergovernmental or other mtemauonal
organizations as the Committee may consider appropriate;

(f) to present Reports to each Session of the Council concerning its activities. including -
proposed amendments, Explanatory Notes, Classification. Opinions and other advice:

{g8) to exercise such other powers and functions in relation to the Harmomzed System as
the Council or the Contracting Parties may deem necessary.

Administrative decisions of the Harmonized System Committee havmg budgetary implica-
tions shall be subject to approval by the Council.
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Article 8

Role of the Council

The Council shall examine proposals for amendment of this Convention. prepared by the
Harmonized System Committee. and recommend them to the Contracting Parties under the
procedure of Article 16 unless any Council Member which is a Contracting Party to this.
Convention requests that the proposals or any part thereof be referred to the Committee for
re-examination. - :

The Explanatory Notes. Classification Opinions. other advice on the interpretation of the
Harmonized System and recommendations to secure uniformity -in the interpretation and
application of the Harmonized System, prepared during a session of the Harmonized System
Committee under the provisions of paragraph 1 of Article 7. shall be deemed to be approved
by the Council if. not later than the end of the second month following the month during
which that session was closed, no Contracting Party to this Convention has notified the
Secretary General that it requests that such matter be referred to the Council.

Where a matter is referred to the Council under the provisions of paragraph 2 of this Article.
the Council shall approve such Explanatory Notes, Classification Opinions. other advice or
recommendations. unless any Council Member which is a Contracting Party to this Conven-
tion requests that they be referred in whole or part to the Committee for re-examination.

Article 9

Rates of Customs duty A
The Contracting Parties do not assume by this Convention any obligation in relation to rates

of Customs duty. ,

(a)
(b

©

Article 10

Settiement of disputes

Any dispute between Contracting Parties concerning the interpretation or application of this
Convention shall, so far as possible, be settled by negotiation between them.

Any dispute which is not so settled shall be referred by the Parties to the dispute to the Harm-
onized System Committee which shall thereupon consider the dispute and make recommen-
dations for its settlement.

If the Harmonized System Committee is unable to settle the dispute, it shall refer the matter
to the Council which shall make recommendations in conformity with Article III (e) of the
Convention establishing the Council.

The Parties to the dispute may agree in advance to accept the recommendations of the
Committee or the Council as binding.

‘ Article 11.
 Eligibility to become a Contracting Party
The following are eligible to become Contracting Parties to this Convention :
Member States of the Council;

Customs or Economic Unions to which competence has been transferred to enter into treaties
in respect of some or all of the matters governed by this Convention: and

Any other State to which an invitation to that effect hasﬁ been addressed by the Secretary
General at the direction of the Council. . .
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Article 12

.Procedure for becoming a Contracting Party

I. Any eligible State or Customs or Economic Union may become a Contracting Party to this
Convention : : : .

(@ by signing it without reservation of ratification;

(b by depqsitipg an instrument of ratification after having signed the Convention subject
to ratification; or

(c) by acceding to it after the Convention has ceased to be open for signature.

[

This Convention shall be open for signatv.ii'e until 31 December 1986 at the Headquarters of
the Council in Brussels by the States and Customs or Economic Unions referred to in Arti-
cle 11. Thereafter, it shall be open for their accession.

3. The instruments of ratification or accession shall be deposited with the Secretary General.

Article 13

Entry into force

1. This Convention shall enter into force on the first of January which falls at least twelve
months but not more than twenty-four months after a minimum of seventeen States or
Customs or Economic Unions referred to in Article 11 above have signed it without reserva-
tion of ratification or have deposited their instruments of ratification or accession, but not
before 1 January 1987.

2. For any State or Customs or Economic Union signing without reservation of ratification,
ratifying or acceding to this Convention after the minimum number specified in paragraph |
of this Article is reached, this Convention shall enter into force on the first of January which
falls at least twelve months but not more than twenty-four months after it has signed the Con-
vention without reservation of ratification or has deposited its instrument of ratification or
accession, unless it specifies an earlier date. However, the date of entry into force under the
provisions of this paragraph shall not be earlier than the date of entry into force provided for
in paragraph 1 of this Article.

Article 14

Application by dependent territories

1. Any State may, at the time of becoming a Contracting Party to this Convention, or at any
time thereafter, declare by notification given to the Secretary General that the Convention
shall extend to all or any of the territories for whose international relations it is responsible.
named in its notification. Such notification shall take effect on the first of January which falls
at least twelve months but not more than twenty-four months after the date of the receipt
thereof by the Secretary General, unless an earlier date is specified in the notification.
However, this Convention shall not apply to such territories before it has entered into force
for the State concerned.

2. This Convention shall cease to have effect for a named territory on the date when the Con-
tracting Party ceases to be responsible for the international relations of that territory or on
such earlier date as may be notified to the Secretary General under the procedure of Art-
icle 15.

Article 15

Denunciation

This Convention is of unlimited duration. Nevertheless any Contracting Party may denounce
it and such denunciation shall take effect one year after the receipt of the instrument of denuncia-
tion by the Secretary General, unless a later date is specified therein.
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Article 16

Amendment procedure
The Council may recommend amendments to this Convention to the Contracting Parties.

Any Contracting Party may notify the Secretary General of an objection to a recommended
amendment and may subsequently withdraw such objection within the period specified in
paragraph 3 of this Article.

Any recommended amendment shall be deemed to be accepted six months after the date of
its notification by the Secretary General provided that there is no objection outstanding at
the end of this period.

Accepted amendments shall enter into force for all Contracting Parties on one of the following
dates : .

(a) where the recommended amendment is notified before 1 April, the date shall be the first
of January of the second year following the date of such notification,

or

() where the recommended amendment is notified on or after 1 April, the date shall be
the first of January of the third year following the date of such notification.

The statistical nomenclatures of each Contracting Party and its Customs tariff nomenclature
or, in the case provided for under paragraph 1 (c) of Article 3, its combined tariff/statistical
nomenclature, shall be brought into conformity with the amended Harmonized System on the
date specified in paragraph 4 of this Article.

Any State or Customs or Economic Union signing without reservation of ratification, rati-
fying or acceding to this Convention shall be deemed to have accepted any amendments
thereto which, at the date when it becomes a Contracting Party, have entered into force or
have been accepted under the provisions of paragraph 3 of this Article.

Article 17

Rights of Contracting Parties in respect of the Harmonized System
On any matter affecting the Harmonized System, paragraph 4 of Article 6, Article 8 and pa-

ragraph 2 of Article 16 shall confer rights on a Contracting Party :

@)

()

©

in respect of all parts of the Harmonized System which it applies under the provisions of this
Convention; or

until the date when this Convention enters into force in respect of it in accordance with the
provisions of Article 13, in respect of all parts of the Harmonized System which it is obligated
to apply at that date under the provisions of this Convention; or

in respect of all parts of the Harmonized System, provided that it has formally undertaken
to apply the full six-digit Harmonized System within the period of three years referred to in
paragraph 5 of Article 4 and until the expiration of that period.

Article 18

Reservations
No reservations to this Convention shall be permitted.
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Article 19

Notifications by the Secretary General

The Secretary General shall notify Cohtracting Parties. other signatory States. Member States
of the Council which are not Contracting Parties to this Convention, and the Secretary General of
the United Nations. of the following :

{a)  Notifications under Article 4;

(b)  Signatures, ratifications and accessions as referred to in Article 12;

(c) The date on which the Convention shall enter into force in accordance with Article 13:
(d) Notifications under Article 14;

(¢) Denunciations under Article 15;

() Amendments to the Convention recommended under Article 16;

(8) Objections in respect of recommended amendments under Article 16, and, where appropriate.
their withdrawal; and

(h) Amendments accepted under Article 16, and the date of their entry into force.

Article 20
Registration with the United Nations

This Convention shall be registered with the Secretariat of the United Nations in accordance
with the provisions of Article 102 of the Charter of the United Nations at the request of the
Secretary General of the Council.

In witness thereof the undersigned, being duly authorized thereto, have signed this Convention.

Done at Brussels on the 14th day of June 1983 in the English and French languages. both texts
being equally authentic, in a single original which shall be deposited with the Secretary General of
the Council who shall transmit certified copies thereof to all the States and Customs or Economic
Unions referred to in Article 11.
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PROTOCOL OF AMENDMENT TO
THE INTERNATIONAL CONVENTION ON THE HARMONIZED
COMMODITY DESCRIPTION AND CODING SYSTEM

tdone at Brussels on 24 June 1986)

The Contracting Parties to the Convention establishing a Customs Co-operation Council signed
in Brussels on 15 December 1950 and the European Economic Community.

Considering that it is desirable to bring the International Convention on the Harmonized
Commodity Description and Coding System (done at Brussels on 14 June 1983) into force on
| January 1988,

Considering that, unless Article 13 of the said Convention is amended, the entry into force of
the Convention on that date will remain uncertain,

Have agreed as follows:

Article 1

Paragraph 1 of Article 13 of the International Convention on the Harmonized Commodity
Description and Coding System done at Brussels on 14 June 1983 (hereinafter referred to as “the
Convention™ shall be replaced by the following text:

“1. This Convention shall enter into force on the earliest first of January which falls at least three
months after a minimum of seventeen States or Customs or Economic Unions referred to in Art-
icle 11 above have signed it without reservation of ratification or have deposited their in-
struments of ratification or accession. but not before 1 January 1988."

Article 2

A. The present Protocol shall enter into force simultaneously with the Convention provided that
a minimum of seventeen States or Customs or Economic referred to in Article 11 of the Conven-
tion have deposited their instruments of acceptance of the Protocol with the Secretary General
of the Customs Co-operation Council. However, no State or Customs or Economic Union may
deposit its instrument of acceptance of the present Protocol unless it has previously signed or
signs at the same time the Convention without reservation of ratification or has previously
deposited or deposits at the same time its instrument of ratification of, or of accession to, the
Convention.

B. Any State or Customs or Economic Union becoming a Contracting Party to the Convention after
the entry into force of the present Protocol under paragraph A above shall be a Contracting Party
to the Convention as amended by the Protocol.
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CONSEIL DE COOPERATION DOUANIERE - CUSTOMS CO-OPERATION COUNCIL

(32 2) Telephone 'S13 99 00 - Fax 514 33 72 - Telex 61597 CUSCO B - Cable : CUSCOOPCO - ‘Brussels:

NOMENCLATURE AND CLASSIFICATION rue de U'Industrie, 2638
DIRECTORATE 8-1040 Bruxelles
89.N.297 - Na/Fl ‘ Brussels, 1 June 1989.

Enclosures : two

Dear Mr. Giguere,

Subject : Classification of “frozen, concenttéted
o orange juice"

The Procter and Gamble Company in Cincinnati has
sought the Secretariat's opinion concerning the clas-
sification of "frozen, concentrated orange juice”.

According to the information from the Company,
the product in question is a frozen, concentrated
orange juice, to which extra calcium has been added in
an amount which is thirteen times that found in nature.
The extra calcium would be added for nutritional
purposes.

Based on the Explanatory Notes (page 154, third
paragraph) and the text of heading 20.09, the Company
takes the view that the product in question has lost
its original character as an orange juice and should be
regarded as a preparation which falls to be classified
in subheading 2106.90, the provision for "other food
preparations".

The Secretariat considers that there are two
possible headings which merit consideration, i.e.,
headings 20.09 and 21.06, and that classification of
the product would depend on whether or not the product
has lost its original character as a fruit juice of
heading 20.09.

..

Mr. Paul G. Giguere

Director, International
Nomenclature Staff

Department of the Treasury

U.S. Customs Service E-35
WASHINGTON, D.C.

U.S.A.



The Secretariat is uncertain whether the original
character would be lost through the addition of trace
constituents such as calcium. The Secretariat has
therefore decided to bring this classification question
to the attention of the Harmonized System Committee, for
examination at its next session. '

I enclose herewith copies of correspondence
exchanged between the Secretariat and the Procter and
. Gamble Company.

I would be very grateful if you could send me
your views on this classification question as soon as
possible.

Yours sincerely,

,461@@_‘/

. ASAKURA
Dlrector
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CONSEIL DE COOPERATION DOUANIERL CUSTOMS CO-OPERATION COUNCIL

(32 2) Telephone 513 99 00 - Fax 514 33 72 - Telex 61597 CUSCO B - Cable : CUSCOOPCO - Brussels

NOMENCLATURE AND CLASSIFICATION rue de L'Industrie, 26-38
DIRECTORATE 8- 1040 Bruxelles
89.N.296 - Na/Fl Brussels, 1 June 1989.

Reference : Your letter
of 15 May 1989

Dear Sir,

Subject : Classification of frozen, concentrated
orange juice

In reply to your above-referenced letter, I -
would explain that the Customs Co-operation Council
(ccc) is an intergovernmental organization and that the
Council Secretariat does not furnish information about
the classification of goods in the Harmonized System
Nomenclature (HS) directly to private firms, but only
through the interested Administration.

However, I believe that this question is
sufficiently complex and important that it should be
brought to the attention of the Harmonized System Com-
mittee, for examination at its next session (in October
1989).

In this connection, I would be very grateful if
you could provide me with the following information as
soon as possible :

1. the manufacturing process of the product in question

2. the detailed constituents of the product in question,
as compared with those of natural orange juice.

Yours faithfully,

A (aan

H. ASAKURA
Director

Mr. J.A. Burkham

Customs Administrator

THE PROCTER & GAMBLE COMPANY
2 Procter & Gamble Plaza
CINCINNATI, OHIO 45202-3314 E-37

U.S.A.
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35.302 | Classification of frozen concentrated orange julce
35.634 | with added calcium,

1.

wmmmmmm (C. Eng.)

The Committae examined the classification of a frozen
concantrated orange juice for manufacturing, to which thirteen
times the amount of calcium found in natural concencrate plus
half again as much of a combination of citric and malic aclids
had been added, on the basis of Dec. 35.634.

A number of delegates stated that it was quite clear that
the addition of extra calcium and citric and malic acids upset
the balance of the different constituentis as found {n nasural
Juice and altered its coleur and flavour. Furthermore these
delegates notoed that, at tho time of importation, the produce
was not drinkable and was unsic for consumption since it had 2o
be subjected to fur-her complax processing after importation by
the addition ct essences, oils, etc. Thus, in the view of these
delegatas, this preduct could not be regarded as orange juice
and should be classified as a food preparation not elsewheze
sSpecified or included In heading 21.90s.

IL was also stated that the additives to the juice of
heading 20.09 permitted by the Explanatery Notes (third
pParagraph on page 134) should be interproted restrictively.

Socme of the delegaZzes favouring classification in heading
21.06 cited the reference L0 concentrated fruit juice with added
citric acid and other additives in Item (12) on page 151 of the
Explanatory Notes as the Dasis for their classification of the
product at issue in heading 21.06. .

F/2/1/Rev.
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RECISIONS OF THE HARMONIZED SYSTEM COMMITTEE (contd.)

On the other hand, several delegates were of the view that
the addition of thirteen times moze calcium than was found in
natural julce would not alter the balance of the product 20 such
an extent as to exclude Lt from heading 20.95. These delegates
regarded the added calcium as a trace element (similar to the
addition of vitamin D to milk) which should rot affect its
classification. Furthermore, these delagates contended that the
addit.on of 50 % more citric and malic acid =han that found in
the natural juice should also not be considered to affact the
classification ¢f the product sinca the original charactor o!f
crange julce could still be maintained in view of the varying
acid content encountered in cdifferant tynas of oranges. These -
delegates stressed that Customs ocificers would not be able to
judge, at the time of importution, whether or not citric and
malic acids had been added, especially if the acid content was
still within the normal range aencounterad in natural juice.

It was also stated that use of tho criterion of whether
the product, as presented, was drinkable would be misleading
since the concentrated juice of heading 20.39 was generally not
considered to be drinkable at the time of importation.

When a vote was taken cn the quegtion of whether or not
the product could be classified in heading 20.09 on the basis of
the present heading text and Explanatory Note, 4 delegates voted
in favour of heading 20.09 and 14 delegatos against. With
respect to the appropriate classificatiocn of the product at
issue, 16 delegates voted in favour of heading 21.06 and one in
favour of heading 20.08.

The delegate who favoured heading 20.08 stated that this
heading was more specific in its description than heading 21.06,
and that the product could be regarded as an edible part of
plants of heading 20.08, if one wished to be logically
consistent with the decision taken by the Committae concerning
the classification of "MUsli" breakfast cereals.

With respect to the measures to be taken to reflect the
decision, various views were expressed. One view was that a
reference to the Committee’'s decision in the Report would
suffice. Another opinion was that a Classification Opinion or
an amendment to the Explanatory Notes would be more appropriate.

P/3/2/Rev.
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DECISIONS QF THE HARMONIZED SYSTEM COMMITTEE (contd.)

However, the Committee felt that additional information
(including samples) would be needed for the examination of any
amendment. In this connecticn, it was pointed out that
information about the normal composition of, and range of
additives in, natural juices and the percentage content of the.
various constituents would be useful; aleng with information
regarding the commercial practises involved in the manufaczure
of concentrated julces. '

The Committee finally agreed that a refarence to the
Committee’s decision in the Report would suffice for the time
being, but that a study concerning the possible amendment of i
Explanatory Notes should be carried ocut by the Secretariat on
the basis of furthez information to be supplled by adminis-
crations.

Accordingly, administraticns were invited to submit
information about concentrated juices and sanples thereof %o th
Seczetariat by the end of December 1989. At the same time, the
Secretariat was raoguested to contact the producer for further
information about the product at issue.
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THE PROCTER & CAMBLE COMPANY

YA ROPVIA RN )ty
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January 18 1990

Mr. John Durant

U.S. Custams Sexvice

Cffice of Regulations & Rulings
Director, Cammercial Rulings Division
1201 Constitution Ave., N.W.
Washingten, DG 20229

(via facsimile) 202/377-9130

Dear Mr. Durant:

We have just received a copy of the final report of the 4th Session of the Harmonized
System Committee (HSC) amd, after reviewing it, feel that several points containad
therein should be called to your attention.

First, the decision by the HSC was unequivocal, mlz)e'.nﬁnauofspcrtsmtcr
vehicles where the vote was only “indicative." It is stated in paragraph 7, Annex F/2 to
Doc. 35.700 that "With respact o the appropriate classification of the product at issue,
16 delegates voted in faver of heading 21.06 amd one in faver of heading 20.08."

Secordly, it is indicated in paragraph 9 that several options were considered in deciding

how to "reflect the decisian" of the HSC and among these were a Classification Opinion,

amending the Bxplanatory Notes or mentioning it in the report. It is clear from this
that the HSC has decided, amd now the only question is hew to reflect the

decision. No thought is given to changing, amending or re-examining the issue.

Thirdly, the HSC has taken a final decision amd in paragraphs 10, 11 and 12 imdicate cnly
that if the Explanatory Notes are to be amerded additional information would be needed.
They dc not stats that the Bxplanatory Notes are to be amended. We, of course, will
furnish such information to the CCC as is requested in an effort to make the basis of the
decision clearer and stronger.

Finally, the addition of calciun to QJFM has been campared to the addition of vitamin D
to milk by both the OCC ard U.S. Custams. The CCC has rejectad this argument and we wish
to emphasize that in the United States the product standards for milk permit the additicn
ofvitminbmil.stilllal:elingthepmmctumliﬁedlyasmlkumthem\
product standards fer orange Suice do not permit the addition of calcium without a
specific qualification that an adiditional nutrient has been added. In fact, the state
standards of Florida are such that if calcium is added the product may not be labsled
juice but must be labeled a beverage. Therefore we think it totally inappropriats to
campare our product, with its standards, to ancther product with entirely different
standards.

Please let us know if you have any questians.
D Yours truly,

fffé.waé-——-—
. A. Durkham

$13/983-1349
JAB: t1m/01038






Exhibit F

DEPARTMENT OF THE TREASURY

US. CUSTOMS SERVICE
WASHINGTON, D.C.

CLA-2 CO:R:C:G
AR 24 980 085079 als

Ms. J.A. Burkham

customs Administrator

The Procter & Gamble Company
P.0.Box 599

Cincinnati, Ohio 45201

Dear Ms. Burkham:

This is in further reference to the request by your company
for a ruling as to the tariff classification of orange juice with

added calcium.

The Harmonized System Committee (Committee), as noted in the
enclosed document which you submitted, voted to classify certain
orange juice fortified with calcium in heading 21.06 of the
Harmonized System. However, the United States filed a
reservation to that decision, pursuant to Article 8 of the
Harmonized System Convention, which prevents the decision from
going into effect. The Committee will again consider the matter
at its next meeting this coming fall.

In light of the pendency of this matter at the international
level, we have concluded, in accord with the provisions of
section 177.7(a), Customs Regulations (19 CFR 177.7(a)), that it
would be contrary to the socund administration of the Customs and
related laws to issue a ruling at this time. Therefore, we are
closing the record.

once the Committee has further considered this matter, we
would be willing to once again entsrtain consideration of the
proper tariff classification of orange juice fortified with
calcium. If you wish to further pursue the matter at that time,
a new regquest for consideration should then be submitted.

Sincerely,

b7+

Harvey §. Pox, Director
Office of Regulations and Rulings

Enclosure
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DEPARTMENT OF THE TREASURY

U.S. CUSTOMS SERVICE
WASHINGTON, D.C.

DEC -6 1089 INO-3-05-IN:IP:P WD

Dear Mr. Asakura:

This letter is in reference to your correspondence of
October 31, 1989, regarding the action ¢of the Harmenized
System Committee (HSC) during their fourth sassion in voting
to classify concentrated orange juice in heading 21.0s6.

We feel that the Committee took a final vote before
having an opportunity to examine all of the information
relevant to the classification of this product. In
considering whether to issue a Classification Opinion or
amend the Explanatory Notes to reflect the votae, the
administrations have been asked to submit additicnal
information on the normal composition and range of additives
in natural juices, the percentage content of their various
constituents, and information regarding the commercial
practices involved in the manufacture of concentrated juices
(Report - HSC 4/Annex F/2 to Doc. 35.700). Since this
information is significant in determining the classificaticn

of this procduct, it should have been reviewed prior to taking
a final vote.

Pursuant to Article 8, paragraphs 2 and 3, of the
Convention on the Harmonized Commodity Description and Coding
System, the United States requests that this issue be re-
ferred to the Council and that the Council refer the matter
back to the HSC for re-examination. Noting that the HSC will
meet again (in March 1990) before the Council meets in June,
it is suggested also that the HSC reconsider the matter at
their March meeting.

: We will shortly submit a technical paper on this
question.

Sincerely,

(ot sl

James W. Shaver
Assistant Commissioner
International Affairs

Mr. H. Asakura

Director, Nomenclature and
Classification Directorate

Customs Co-operation Council

Rue de l'Inustrie, 26-38

B-1040 Brussels, Belgium

L6
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CONSEIL DE COOPERATION DOUANIERE

EXhl'bHL H

HARMONIZED SYSTEM 36.122 E

COMMITTEE
- 0. Eng.
6th Session
= H9-3

Brussels, 20 August 1990.

CLASSIFICATION OF FROZEN CONCENTRATED
ORANGE JUICE WITH ADDED CALCIUM
(RESERVATION BY THE U.S. ADMINISTRATIONf
(Item VI.S on Agenda) -

Reference documents :

35.502 (HSC/4)
35.634 (HSC/4)
35.700 Annex F/2 (HSC/4 Report)

At its Fourth Session the Harmonized System Committee
examined the classification of frozen concentrated orange
juice with added calcium and decided to classify the product
in heading 21.06.

In a note of November 1989 the U.S. Administration
requested this decision to be referred to the Council
pursuant to Article 8.2 of the HS Convention. The U.S. note
is reproduced below.

Note from the U.S. Administration

his letter is in reference to your correspondence of
October 31, 1989, regarding the classification of frozen
concentrated orange juice. During the 4th Session of the
HSC meeting, the Committee voted to classify this product in
heading 21.06. ' '

File No. 2202

For reasons of economy, documents are printed in limited number.
Delegates are kindly asked to bring their documents to meetings
and not to request additional copies.

E-49
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Jursuan: to Arcticle 8 of the Convention on the
HarmeniZed C:ommodity Description and Coding System, the
United States -sguests that cthis issue be referred to the
Council. Sincs the Council will not meet befsre the next

Session ci the Committee, the matter may be included on the
agenda fcr the nex:t session.

we leel that the Committse tock a final vote tefore
having an opportunity to examine all cf the information
celevant to the classification of this product. In
considering whether to issue a Classification Opinion or
amend the ENs to reflect the vote, Administrations have been
asked to submit additional information on the normal
composition and range of additives in natural juices, the
percentage content of their various constituents, and
information regarding the commercial practices involved in
the manufacture of concentrated juices. (Report - HSC/4,
Annex F/2 to Doc. 35.700). Since this information is -
significant in determining the classification of this
product, it should have been reviewed prior to taking a
final vote.

We will shortly submit a technical paper on this
question."”

The U.S. Administration has not yet submitted the
promised technical paper.

The matter was referred to the Council at its
75th/76th Sessions, at which the Delegate of the United
States asked that the question of the classification of
frozen concentrated orange Juice with added calcium in
heading 21.06 be referred back to the Committee for
re-examination under the provisions of Article 8.3 of the HS
Convention. The Council agreed to this request.

Rule 20 of the Harmonized System Committee's Rules of
Procedure requires the Administration which has requested a
matter to be re-examined under Article 8.3 of the HS
Conveation to submit to the Secretary General "a note
setting out its reasons for requesting the re-examination,
together with its proposals for resolving the matter".

The Secretariat has not yet received such a note from
the U.S. Administration. As soon as the Secretariat
receives the required note, it will issue an additional
document asking the Committee to re-examine the
Classification of frozen concentrated orange juice with
added calcium.
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HARMONIZED SYSTEM : 36.218 E

COMMITTEE
- O. Eng.

6th Session
- H9-3

Brussels, 18 September 1990.

CLASSIFICATION OF FROZEN CONCENTRATED
ORANGE JUICE WITH ADDED CALCIUM
(RESERVATION BY THE U.S. ADMINISTRATION)
(Item VI.5 on Agenda)

Reference document : 36.122 (HSC/6) ‘ .

10

Following the publication of Doc. 36.122, the
Secretariat, on 22 August 1990, received comments from the
U.S. Administration setting out its reasons for requesting a
re-examination of the question of the classification of
frozen concentrated orange juice with added calcium. The
U.S. comments are set out in Annex I to this document.

During its Fourth Session the Committee instructed
the Secretariat to contact the producer of the product at
issue for further information about the product. Since this
information is clearly relevant to the re-examination of the
question at issue, an extract of the information furnished
by the producer is reproduced at Annex II to this document.
The entire submission of the producer (including patent
information) will be available to delegates during the
session.

The Canadian Administration has also submitted to the
Secretariat information on the composition of various types
of orange juice with a view to facilitating a study
concerning the possible amendment of the Explanatory Notes
(see paragraph 11 of Annex F/2 to Doc. 35.700). The
Secretariat believes that the Canadian information would
also be useful to the Committee in its examination of the
classification of the product at issue. The information
from Canada is set out at Annex III to this document.

File No. 2202

For reasons of economy, documents are printed in limited number.
Delegates are kindly asked to bring their copies to meetings and
not to request additional copies.
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4. Pursuant to the decision taken at the Council
Sessions in June 1990, the Harmonized System Committee is
invited to re-examine the classification of frozen
concentrated orange juice with added calcium.
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United States comments on Classification

of Orangé Juice containing Added Calcium

At its fourth session, the Harmonized System Committee
decided that certain concentrated orange juice containing added
calcium, malic acid and citric acid was classifiable in heading
2106, by virtue of the existing Explanatory Notes to heading
2009, specifically, paragraph numbered (4) on page 154. This
adninistration entered a reservation on that matter, because we
felt the dacision diverged from the intent and tha lattar of the
Nomenclaturae. S

It is our understanding that in its deliberations over
draft Explanatory Notes to HS heading 20.09, tha HSC was
concerned that the heading in question be restricted to products
that are actually produced, sold and consumed as juices, rather
than beverages merely containing juice as an ingredient. Because
of the increasing occurrence in the marketplace of juice~based
beverages and beverage concentrates, it was essential that 20.09
be narrowly defined. The detailed Explanatory Notes for axisting
CCCN 20.07 were therefore generally retained. We agree in
principle with the conclusion.

The current problem is the result of changes in the
marketing of fruit juices. In this case, the addaition of calcium
is clearly intended to enhance the juice’s attractiveness to the
buyer but in our view does not change the essential character or
taste of the product as a fruit juice. Unlike juice-based
drinks, in which the real juice content is about 10 to 20% by
volume, the product in question is still 100 percent orange’
juice. Similarly, the addition of citric and malic acids to the
concentrate does not have the effect of making the product taste
more tart (as with fruit-hased bheverages), but rather to restore
the normal acidity sensation, which has been altered by the
‘alkaline calcium hydroxide introduced during the concentration
process. The end result is a product that is marked, sold and
consumed as concentrated orange juica.

Under the circumstances, we are of the view that General -
Interpretive Rule 1 legally requires this product to fall in 2009
and that if the Explanatory Note in question requires a different
result, it is overly restrictive. This administration considers
-that the paragraph numbered (4) on page 154 of the Explanatory
Notes should exclude only juices where the balance of
constituents is upset to such an axtent that the product has lost
its essential character. .

A draft revision of the paza@raﬁh folloum:
"(4) sStandardizing agents (e.g., citric agid, tartaric

acid) and products added to restore agngtituents
destroyed or damaged during the manufagéuring
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proceas (e.g., vitamins, coloring matter), or to
neix® the flaver {e.g., scrbitol added to

powdered or crystalline fruit juices). However,

the heading excludes fruit juices in which one

of its natural constituents (citric acid, essential
oll extracted from the fruit, etc.) has heen added in
such quantity that the product has lost its essential
character." :

Technical Issuss Pertaining to the Classification Quastion

The merchandise before the Committee is frozen concentrated
orange juice for manufacturing (FCOJM) to which calcium and
citric or malic acid have been added. In order to assess the -
significance of these substances, we offer the following
information on the industrial production of orange juice from
concentrate. . : :

Frozan concentrated orange juice for manufacturing is, as
its name conveys, not a retail product: rather it is the
concentrate from which orange juice sold at retail is derived.
In the United States the usual commercial practice is to ship
the fruit juice in concentrated form to avoid the cost of
shipping large volumes of water. A typical fruit juice
concentrate for manufacturing will be six times the normal
atrength of the retail product. ‘

: According to the technical literature, the basic S
constituents of orange juice in descending order of importance by
weight are sugars, water, pulp, acid, and essential oils. The
sweetness is imparted by the sugars (artificial and natural),
the orange flavor by the essential oils, and the tangy taste is
impartaed by the acids. The.acid content consists of mostly
citric and a small amount of malic acid. Of these constituents,
the sugars and water make up 90% of the product. According to
the technical literature, the recoverable orange oil in the
single strangth product i1s between 0.015% to 0.017% by volume.

- In the United States, the regulatory standards for orange
juice sold at retall recognize that sugar and acid must be in
balance for a product to be considerad orange juice. The sugar
content of orange juice is expressed in terms of dagrees brix, a
gcgaure of total soluble sugar. FCOJM is normally 65 degrees

rixX.

Two retail orange juice products are produced from FCOJNM.
The first is concentrated frozen orange juice which is diluted
with three parts wataer prior to consumption. According to
United States Food And Drug Administration standards, the brix
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value for this product is not less than 41.8. The second product
ig "single strength" (full strength) orange juice. This product
must have a brix of no less than 11.8.

The most meaningful standard for orange juice at retail is
known as the brix/acid ratio. There is no governmentally
established brix/acid ratio for FCOJM. Howaver, there is such a
ratio for the retail product. In our country, the ratio cannot
be less than 12 nor more than 19.5. This range is indicative of
the wide variance in the amount of sugar and acid in oranges, and
the different taste preferences among American consumers. As the
patent for the product makes clear, ehe ratio of citric acid to
malic aoid is selected to provide optinum flavor character in the
juice," that is, to mirror the particular type of Jjuice desired.

Because these retail frozen orange juice products compete
with more expensive fresh squeezed orange 30100, every effort is
made to make the frozen countarpart taste ust like the fresh
product. Accordingly, essential oils, orange pulp and water are
added to FCOJM to produce a product that meets the specification
of fresh orange juica. The amount Of orange esgsance and orange
oil depends upon the precise characteristics of the oranges used
as well as the desired flavor to be produced.

 In terms of these constituents, the product in question is
well within the requirements in the United States for orange
juice. The Brix/Acid ratio of the imported product based on the
manufacturer’s information of 73.5% sugars and 3.80 titratable
acids is 19.3, and therefore within the range of orange juice
sold at retail. Thus in terms of the constituents of orange
juice, this product is orange juice as it is normally traded.

The question that remains is whether the addition of 0.65%
calcium should remove this product from classification as orange
juice. The FCOJM before the Comnittee will be usaed to produce a
retail product sold in the United States as orange juice
fortified with calcium. This product is marketed as a way to
raceive a nutritionally significant amount of calcium while
drinking orange juice. It is sold in the United States at retail
beside orange juice without added calcium. In 49 of the %0
States, the retail product is labelled "“orange juice fortified
with calcium.”

The terms of heading 20,09
Heading 20.09 provides for fruit juices unfermented and not
containing added spirit, whether or not containing added sugar or
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othaer swaetaering matter. It is clear that the heading' for orange
4uice is morae specific than thae heading for food preparations not
elsewhere specified or included. Thus if this product aatisfiess
the terms of heading 20.09, it cannot be classified in heading
21.06.

. The fact that the product is frozen and in the form of
concentrate (and therefore not potable) do not exclude the
product from being classifiable in heading 2009. Both subheading
3009.11 which provides for orange juice frozen and the
Explanatory Notes make it clear that orange juice of 2009 may be
.concentrated and frozen. We believe that the product which is
commercially traded as orange juice meets the terms of heading
20.09 and is precluded from classification in heading 2106.

Explanatory Notes to Heading 2009 .

It appears that the basis of the Committee’s dacision to
classify the product in 2106 is the rasult of its interpretation
of the Explanatory Notes to heading 20.09 which provide as

- follows: ’ L

nprovided they retain their original character,
the fruit or vegetable juices of this heading may centain
substances of the kind listed below, whaether or not these
result from the manufacturing process or have been added
separately.

(4) Standardizing agents (e.g., citric acid, tartaric acid)
and products added to rastore constituents destroyed or
damaged during the- manufacturing process (e.g., vitamins,
coloring matter) or to "£ix" the flavor(e.q.,sorbitol
added to powdered or orystalline citrus fruit juices).
However, the heading .excludaes fruit juices in which one
of the constituents (citric acid, essential oil axtracted
from the fruit, etc.) has been added in such quantity

"that the balance of the different constituents as found

in the natural juice is clearly upset:; in such case, the

product has lost it original character."

The Explanatory Notes to heading 20.09 make clear that in
deternining whether a product is classifiable in 20.09, the test
is whether it has the character of juice of 20.09 or whether it
has the character of a product of another heading. The key to
this determination appears to be whether the product is _
recognizable as Juice or has such characteristics as to ba a
product of another heading. For example, the Explanatory Notes

E-56



Annex I to
Doc. 36.218 E

state that where more water than is necessary to reconstitute the
juice is added a diluted product having character of a beverage
of 22.02 such as orangeade or orange drink results. Similarly,
the addition of more carbon dioxide than is normally present in
juice creates a product which is carbonated fruit juice and is no
ionger commercially known as juice. ‘

AS Ve have demonstrated above, the balance of the sugars,
acid and essential oil in the product before us is within the
range for orange juice products commercially. The addition of
calcium should not be likened to the addition of the aubstances
described in the EN., caloium is added to give the product a
subsidiary nutritional benefit, not to create a commercially
different beverage. As the first page of the patant atatas:

Like milk, orange juice has a wholesome nutritional image.
Also orange juice is generally considered to have an
appealing taste. Accordingly, orange juice nutritionally
supplementad with calcium could be viewed as an additional
vehicle for achieving greater dietary calcium intake
throughout life.

The addition of calcium is much more analogous to the

* addition of a vitamin D to milk or vitamins to packaged cerseals.

It merely enhances the nutritional value of the orange juice. 1In
this regard, we note that it is unclear exactly how much of the
nutritional daily requirement is represented by the calcium. In
its original submission, the company indicated that it
represented 20%. In its more recent subnmission, the indication
is 12.4%. It does not create a commercially different product of
another heading. The product remains commercially known as

- orange juice and is marketed as such.

Acid content

_ In our view, the addition of citric of malic in the amount
indicated should not change its classification. The total amount
of acid present compared to the sugar content is within the range
permitted for orange juice. Moreover, the purpose of the
additional acids is to help the calcium dissolve and to mask any
taste distortion that the added calcium might create. 1In no
‘‘gense is the additional acid present for the creation of a

beverage of a character or flavor different than juice. Rather,
the purpose of the citric acid is to
lum_not Deen

added,
When is the character altered by citrig acid?
It is clear that the Explanatory Notes envision gituations
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in which the addition of citric acid changes the character of
juice to that of another beverage. This seems apparent by the
inclusionary Explanatory Note to heading 21.06 which states that
the heading covers :

"preparations ‘for the manufacture of lemonades
or other beverages consisting of for example:
...Concentrated fruit juice with the addaition
of citric acid (in such proportion that the
total acid content is appreciably greater than
‘that of the natural juice), essential oils of
fruit, synthetic sweetening agents, etc."”

This Explanatory Note is intended to cover products such as
beverage bases for the manufacture of the drinks of heading
22.02. In these preparations the proportion of citric acid to
fruit juice is many times higher than that prasent in the normal
juice. The Harmonized System Committea has considered the
classification of these products during its previous. sessions.

Based on the information now presented, it is clear that
there is no appreciable difference between the amount of citric
acid present in orange juice and the amount of oitric acid
present in the imported product. Therefore, the Explanatory Note
language does not cover the product in question.

conglusion

The product before the Committee has the basic composition
or orange juice. It is commercially known as Frogen Concentrated
Orange Juice for Manufacturing. It is used exclusively in the
production of a retail product commercially known as orange
juice. The product at issue is commercially traded and treated
in the same manner as orange juice. The addition of calcium is
mersely a subsidiary nutritional enhancement. For these reasons,
we believe that the product is classifiable in heading 20.09.
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Extract of the information supplied by the producer

'misisinmrmernspasetoywrletterofnoctoberlsw,amto
Mr. Kappler’s letter of 18 June 1990, requesting additional information
concerning the product mentioned above. This also supplements the information
contained in our letter of August 30, 1989, which was reproduced in document
35.634.

" We wish to stress again that the product to be classified is cne which
contains almost 14 times the amount of calcium and almost 50 percent more
citric and malic acids than found in camercial Frozen Concentrated Orange
Juice for Manufacture (FOOJM). The imported product is not a consumer product,
may not be made into a consumer product by the mere addition of water, and must
be processed with materials which are different fram those used when processing
'caune:cm' FOOJM. The product differs significantly from commercial FOOJM in
method of preparation, camposition and nutritional value.

- Dr. D. C. Heckert of our Food and Beverage Technology Division has
reviewed your requests for additional information and the following technical
dataisbasedmhisl&mledgeotﬁ:emt,mepatmtsamnmbletoits
method of marufacture, and its composition and review of technical literature.

-
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I. THE CALCIUM SUPPLEMENTATION PROCESS

The patented process for making .t.he calcium fortified orarnge juice
preparation requires running a strongly excthermic (heat generating) chemical
reaction in FOOOM (65° Brix). As a result, great care mst ba taken so that |
the FCQIM is not adversely affected by this reactiaon process. Improper
processing will cause chemical and/or thermal degradation of flavor componants
ard rutrients, thereby generating significant taste, edor -and color problams.
'meprccassisboﬂxdifficnltardqniquaand, as a result, we have recgived cne
national composition patent (No. 4,722,848, at‘cadaad) ard a"'p:bc‘ess patent
which was granted in April but has not yet been published.

A typical process is as follows: 100 parts of FOOIM .are put: into a
large tank equipped for very efficient mixing and cooling. While agitaticn ard
cooling are in progress, one part by weight of' citric acid ard 19.3 parts of
malic acid are added and allowed to dissclve. After dissoluticn of the acids
is camplete, 78.25 parts of a 16 percent slurry of calcium hydroxide (a strong
caustic compound not found in orange juice) in water is added slowly under the
surface near the point of most efficient mixing. The resulting chemical
reaction will generate local heating, hence efficient cooling is critical.
Further, if mixing is not efficient, the added calcium hydrm'cide"'wm exhaust
the acids present ard begm to attack the juice iﬁelf. The desired result of
the reaction between the calcium hydroxide and the citric and malic acids are
the calcium salts of citric and malic acids and the reduction 6f the titratable .
acids. After the addition of the calcium hydroxide slurry is camplete, another
900 parts of FOOM is added to the mixing tank to camplete the process. This
is the product we will import and its composition, in terms of calcium, total
acid, ‘acid ratio and titratable acid is different fram commercial FOOUM and is.
described in detail below. |
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II. COMPOSTTION

The camposition of natural orange juice can vary deperding on the
variety and ripeness of the orange. However, the cammercial 65° Brix FOOUM
we use varies little, due to the fact that only selected varieties of oranges
are used ard these, of course, are ripe. 'lbthebstofdxrluwledgeﬂxesame
is true of other cammercial FOOUM. Therefore, when we refer to commercial
FOOJM we are referring to these blends. The FOOOM we use has the averages
shown on the attached table and because the product is relatively constant in
values the amounts of calcium and citric and malic acids we add do not vary.

The camposition of cur calcium supplemented orange juice preparation
2 1S RIS L1GEe NS Iale O OLAlXJ€ Oe_CCAPOS A';l OUNA 1N _hatulre arki
falls even farther outside the range of FOOUM. The camposition of the calcium
supplemented fOOJM and finished product made from it are sufficiently unique to
receive a national patent for the product camposition. In addition, this
particular product camposition has been recognized as mutritionally unique in
multiple scientific publications and has received the endorsement of the
American Medical Wamen’s Association as a unique and extraordinarily effective
source of calcium in the diet.

A. Calcium Content

The calcium level in typical single strength orange juice averages 9
my/100g juice. The cammercial FOOUM contains 0.045 to 0.055 percent calcium
whereas our calcium supplemented orange juicé preparation contains 0.69 to 0.70
petée.nt calcium. This represents an average 13.9 times increase in calcium.
Thus, our product, when processed into a single strength orange juice, would
cantain at least 124 mg of calcium per 100g of juice. Nutritionally, this
translates into an increase fram 0.9 percent to 12.4 percent of the recammended
daily allowance for calcium per 100 grams of beverage. |
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B. Total Acid, Acid Composition, and Titratable Acid Content

The standard measures of acid camposition used in analyzing citrus

o
8 E

4 ocr

juices are total acid (that is, the sum of free acid and acid that naturally
has been neutralized to form salts like potassium citrate and malate) and acid
type (e.g., citric acid, malic acid). Commercial FOQIM has a total acid
analysis which averages 4.86 percent, whereas the calcium supplemented orange
juice preparation we will import contains an average of 6.91 percent of total
citric and malic acids. is _is a 42 i i .
Significantly, the malic acid analysis has risen from a range of 0.92 - 0.99
percent to 2.88 - 2.95 percent, almost a threefold increase. This correspands
to a.>malic‘acid analysis of 0.52 - 0.54 percent in single strength juice, a
value that is 70 percent greater than the hichest maljc acid analysis found in_
any orange juice, U.S. ar foreign, we have found reparted in the technical
literature.

The increase in malic acid dramatically changes the citric/malic ratio.

sharpness of the acidity and the undesirable flavor effects of the added
calcium. This change in citric acid/malic acid ratio also significantly
increases the physical stability of the product and helps prevent precipitation

of calcium salts.

The total titratable (free) acid in our calcium supplemented juice
preparation is an average 3.80 percent while the titratable acid founci in
camercial FCOIM is 4.27 percent. This reduction is accamplished by the
neutralization of same of the natural acids and directly results in a
significant reduction in perceived sourness and helps masks or cover the

calcium taste effects.
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IITI. TECHNICAL SUMMARY

In summary, the calcium supplemented juice preparation has a calcium
content about fourteen times (13.9) that of cammercial FOOJM and more than six
times the highest amount we have found reported in technical literature, a
level that very significantly affects the characteristics of the product and
how it must be processed in order to make a consumer product. Further, it has
a total malic acid analysis about three times normal and seventy percent higher
than the highest reported value in the technical literature. It also has a
total acid and citric acid/malic acid ratio far cutside normal cammercial
ranges. Finally, a consumer product cannot be made with the same materials as’
those used when processing camnercial FOOIM into consumer products.

Iv.  POST IMPORTATION PROCESSING

mﬂeﬁnpcst-inportatimprmsﬁgofaprmtstmldmtgwemits
classification at the time of importation, we are sutmitting the following
information regarding post-importation processing of the calcium supplemented
orange juice preparation for the purpose of emphasizing its difference fram
camercial FOQIM.

The high levels of calcium added to the product contribute a samewhat
sharp, bitter off-note which adversely affects product quality. To help
counter this effect, the acidity/sourness of the product must be reduced. Part
of this is done prior to importation as described above by the reduction of
titratable acid content and the change in the citric acid/malic acid ratio.
Afterhportatimwemstaddlﬁpementofﬁ:eoramessememmllyadded
wmwmmmmammmitymmnuy. We also must
addamiqueo:mgeoﬂblendmtmedinmrcmmtobringtheﬂavor
characteristics back into the range of acceptable flavors.
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Finally, while we do not deem it material to the classification of the
product in question, it should be pointed out that the consumer product may not
be labeled simply "orange juice" in the United States. In ane State the
product must be labeled as an orange juice beverage while elsewhere as calcmm
fortified orange juice. Thus, our product may not move in the trade and
cqunerceofmevnitedscatsintresmnemrmerasordimrymmerprange
juice does. Ihefactthattheconstmerpmductmstbelabeledasabeverage,
not a juice, in one instance and as a calcium fortified juice in another
instance, clearly demonstrates that the product is unique and very different
from either concentrated or reconstituted juice.

Camposition of Commercial Frozen Concentrated Orange Juice for Manufacture
vs. Calcjum Supplemented Juice Preparation

Camercial ~ Calcium Fortified
—FoooM Juice Preparatjon
Average % Values % of Commercial

Calcium 0.05 0.695 (13.9 times) 1390
JTotal Acids
(neutralized +
free acids)
citric acid 3.82 ‘ 3.92 103
malic acid 0.96 2.92 (3 times) 305
Total 4.86 6.91 (1.4 times) 142
citric/malic 80/20 57/43
ratio : ‘
Titratable Acids
(free acid only)
citric acid 3.36 2.99 (0.89 times) 89
malic acid 0.84 0.74 (0.88 times) 88
Total 4.27 3.80 (0.89 times) 89

 E-64



Annex III to
Doc. 36.218 E

‘Information from Canada

At the last session (HSC/4, October 1989) the
Committee decided that frozen concentrated orange juice to
which thirteen times more calcium and 50% more citric acid
and malic acid than was found in the natural juice was added
affected the original character of the juice concentrate. As
a result this product was classified in heading 21.06. It
was further decided that the Secretariat study the
possibility of amending the Explanatory Notes to
heading 20.08 on the basis of information from Administra-

tions on the normal range of the various constituents in

natural juice.
We wish to ensure that the Secretariat is aware of

the attached information on the variance of the composition
of orange juice.
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63 Obat- und Beeren-Sifte * Julces from fruits and berries - Jus de fruits et de bales

.

| ]
. APFELSINENSAFT ORANGE JUICE JUS D'ORANGES
l ORANGENSA Lo FRESH o FRAIS v
RISCH GEPRESST
J MUTTERSAFT
PROTELN AT CARBONTYDRATEDS ) TOTAL ceoes

ENEADY VALUE (AVERAGE} XJOULR 1" 7.0 181 : ) 200

PEA 100 G (KCAL) . 246 1.7 & . : ) )

§03IBLE PORTION : ,
AMOUNT OF DIGESTIOLE GAAR 0.55 8.16 10.90

CONSTITUENTS PER 106 G -
ENERGY VALUE (AVERAGE) KJOULE 9.1 - 6.3 1800 . 198

or Tng 0DIQESTIOLE (KCAL) 1% . 1.8, b - (Y4

FRACTION PRR 180 G ) ;

EDIBLE PORYION : T
WASTE PERCENTAGE AVERASE 0.08 .
CONBTITUENTS pIN AY VARZATION AYR NUTR., DAKS. lO&’!lt
WATER GRAR 3.0 84.70 = @8%.40 08.10 GRAR/RY 443,27
PROTEIN {1V ] 0.48 Gsb? - 0.80 0.48 SRAN/NY 3.29
AT . GRAR 0.18 0,08 - Q.22 0.18 GRAN/NS  0.94
AVAILABLE CARBOHYDR. GAAN 10.90 - - - 10.90 QRAR/NY  83.0¢0
RINERALS. . < GRAM 0.3? D38 = 0.43 0.37 taangn{-_ 1.87 e
caan - EX YT} Yy rrrl owe - - (Y11 ae FYY Y Y DU Y P Y T 1T oL
1 {-1 341} niLLg 1.00 0.50 hd 1.60 1.00 AILLI/NY 5.08
POTASSIUN niuLt 137.00 106.00 -~ 1%4.00 187,00 MILLIZNE 793.50
PAGNEOIUN MLt 12.00 10.00 +« 13.00 12.00 MILLI/PMS  60.43
CALCIUN niuLl 11.00 8.00 - 1%.00 11.00 MILLI/NY $5.60
MANGANS BE nIchRe 30.00 - - - 30,00 NICRO/N4 151.02
I1RON .. niuLl 0.28 0,10 - 0.3% g.20 RILLIZRS 1.01
(4-11J1] MICRO 40.00 - - - 80.00 MICRO/My  406.33
LINC nicRo 62.00 30.00 = ¢0.00 42.008 MICRO/NJ R12.27
RICKEL NicRO 1.00 1.00 = 3.00 1.00 MLCRO/AMJ 3,09
CHROMIUM NICRO 1,00 0,60 - 1.00 1.00 nicro/nd 5,08
MOLYBDENUN. nRicRO 79.00 - - - 70.00 MICRO/MJ 399,28
PROSPHORUS miLLt 15.00 10.00 -« 19,00 15,00 MILLI/NY 75.84
CHLORIDE MILL 3.80 2.10 - 5.70 3,80 MILLE/WS 19.11
LUORIDE MICRO . 0.90 6,00 = 3.60 0.90 MICRO/AMJ 6.53
100106 Micho 5.00 - = - 1.00 wlchao/M) 5.0%
SCAON MILL2 g.10 L] - - 8,40 MILLI/AS 0.54
SILENIUN HICRO 6.00 - - - 5.00 MICRO/NS  3Q.32
$ILICON niLLe 1.00 - - - 1,00 MILLI/MJ $.08 _
LI YT L REER YT YL L DL L DL Y Y L L L P Y I Y Y P Y Y Y Y Y Yy I 1] - L ( 1 X J Y Y LYY LY LD L L LD Y
CARDTENE L 144.1) 70.00 20.00 = 120.00 70,00 MICRO/RS 383.79
VITAMIN B1 NICRO 9$.00 80.00 - 120.00 95.00 MICAO/M) 480.14
VITARIN B2 NICAO 30.00 23.00 - 32.00 30,00 MICRO/MJ  154.02

..-------u.-....-----.--‘...-...-.-----n.‘-.-a.0.0..‘...QQQ.‘Q‘.-O...‘.-0.--...‘.......--.‘-.-.Q..-.
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om-mm«.sm-.mmfmmmm-ummmmmu

CONSTITUENTS

din AY VARIATION L AVE NUTA. OERS. Ry
HICOTINANLOE CUORILLE .29 0.20 =~ 0.40 0029  RILLI/MS .07
PANTOTHENSC AL2D RILLS 0.2% 0.24 - 0,28 0.23  AILLi/mg 1.1¢
VITANIN B8 . NICRO  $0.00 20.00 < 80.00 30.00 AWICAO/RJ 232,79
830TIN MICRO 1.4 0.80 - 2.00 1.40 RiCRO/AY 7.08
FOLIC ACLD nicno 41.00 32,00 =~ 46.00 44,00 RICRO/MS 207.32
VITANIN ¢ KILLL  $4.00 42,00 - $9.00 54,00 AILLL/A) 272.9
VOLATILE ACID MILLI  13.00 $,00 = 18.00 13.00 MNILLI/RJ  6S.70
RALIC ACID SRAN 0ot? 0.3 - 0.20 097  GAAA/RI 0.8
€1TRIC AC1D ~ GRAN 109 0.9 = 1.33 1200  GNAR/NS S50
SLucose AN 3.30 1,78 = 3.0 2.30  GRAR/AJ  11.41
1auctoss aRAN 1.80 2.30 e« S.40 2.80  GRAR/MJ 4415
sucnoss SRAN ¢.30 30 = 8.00 €30  GRAR/R]  p1er3
PECTIN MILLE  06.00 $7.00 - 120.00 8600 ASLLE/M) o34.08
INOSITOL sRAN 0.1 0.18 - 0.20 0,19 GRAN/AS  0.94
CHOLINE nILLL .80 <« o o 7.20  AILLI/RY  36.3¢
EATRACT SRAR 11,90 10.60 <~ 13.30 11.90  GRAR/RJ 6014

o ssone e
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918 Obst- und Besron-Sifte : Julces from fruits and beeries + Jus do fruits ot de bales

-

JUS D'ORANGES

. APFELSINENSAFT ORANGE JUICE

! ORANGENSAFT NSWBETEN SANS SUCRE -

I HANDELSWARE COMMB!CXAL PRODUCT PRODUIT DE VENTE

" UNGESUSST

PROTEIN FaY CARBOHYERAYES TOTAL

XX Y P Y Y L I T Y Y Y Y I Y Y -~ s 4 2

ENGRGY VALUE (AVERAGE) xJOULE 11 3.9 . 169 ' e 189
PER 100 G (RCAL) 2.¢ 1.1 0 © 68
RDIBLE PORTION )

ARQGUNT OF DIGESTIBLE GRAM Q.88 8.20 16.10
CONSTITURRTS PEX 40€ 4 :

ENERGY VALUG CAVERAGE) KJOULE 9.t 8.9 160 ' . 188
Of THE OIGESTIELE CKCAL) i3 t.¢ 1.3 o BRI 8 |
FRACTION PER 100 G » .

EDJIBLE PORTION

WASTE PERCENTASE AVERAGE (.00

CONSYITUIITS [ 314 AY VARIATION AYR HUTR, Dll!. ROLPES

VATIR AN 8 83.70 =~ 29%.00 &7.78 GRARINS  42C.93

PROTEIN ShAR N1 B.04 -~ 1.0 G.63 GRAN/RS . 3.49

PAT SRAR 0.23 S.06 =~ 0.8 0.33 SRAN/NJ 1.34

AVAILABLS CARBANYDR, aRAn 10.48 - - - 10.10 SRAR/NS 34,234

RINERALS GRAN 0,58 .33 ~ G.43 0.38 Qmam/AJ  2.04

2003UN MILLS t240 8.7 = 230 1.40 MILLLI/AY P52

POTASSIUN MIELY 173.08 124,00 = 199,00 172.00 MILLL/NS 923.64

MAGNESILA [ 33384 12.0C ?.00 = 16.00 23.00 RILLE/RM 6d.64

CALCIUM nicLl 15.00 .00 = 835.60° 13.00 MILLI/NS  80.33

MANGANGSE . $14.1) 30.00 - - - JC.00 RICRO/MNI 161.10

IRON RILLE 8.2? 0,11 = B8.49 G.27 mILLI/WS .48

COBALT Bicae +08 - - - $.00 RICRO/RS 48,33

corPER RICRO 37.68 16.00 = 95.00 $7.00 NRICRO/RS 304.09

Linc [ 31%%7 BG.12 08 -~ QG.20 8.42 mILLI/W .04

CHAOMIUM %l1CRG 13.00 - - - 3.00 MICRO/RSE  69.8%

PHOSPHORUS L J118 1 16.00 14.06 = 19,00 10.00 niLLI/nd 85.91

BOAON . | 24294 G.%4 88 = D2 G.93 MILLI/NY 0.62

AL L DAL L L L L EL L DL LT YT T T TP YT YU V3 T Y vy - 'Y L] oSNNS -l

CAROTENE mICRG 74.00 16.80 = 138.00 76,00 NICROI/NS 307.38

VITARIN B¢ ®icRO ?r.00 0880 -~ 110.00 PP.00 MICRO/MI  413.49

VITANIN B2 1344 {.) 11.00 13.00 - 33.00 29.00 RICRO/RI 112.7?

NICOTINAMIDE Ll G.23 0.28 - 0.33 0.28% KLLyng 1.34

PANTOTHENSC ACZD MILL2 Q.16 - - - U164 falLLI/md 0.86

VITAMIN B8 HiCRO 26.00 13.00 - 313.00 38.00 MICRO/MJ  130.308

BIOTIN nieRe 8.80 - - - 8.8 B INd 4.30

FOLIC AClD HICKO 35.490 6.00 = 40,00 3%.00 RICRO/NS 1087.98

VITAMIN ¢ LY{X%¢ 44.00 32.00 = %3,80 64,00 MILLI/MI 234.28

L Ll LT 1T T ¥ 2 P

E-68



Annex III to
Doc. 36.218 E

Obete uad Beerea-8ifte « Juices frem fruits and ervies - Jus de frults et de balw 91

CONSTITUENTS PN AV VARZATLION AVR NUTR. OENS. ROLPERC.
L os ceodeoswee [ 1) CY Y o r e e e Xl Y LY T LY 1Y Py
ALANINE nlLLg . 8.0 1 - . . 8.50  IMILLE/AS  49.08
ARGININE . ALkl 73.10 . - - - 22,10  AILLI/AY  387.98
ASPARTIC ACID ARLLS 39.00 - . o 29.00 AILLI/MS 335.73
SLUTANSC ACSO L1189} 11.30. - L] . 11,30 - AILLI/RG  00.08
SLYCING nLLe 1.30 . e’ = 1,30 WILLL/RS 6.98
Nigriolng [ J1Y%} 1.80 - - - 1.20 NlLLl/Ng (YY1
J80LSUCING NiLLl 9.60 - . o 0.60 MBLLE/NY 3.22
LBUCINE ngLLS o8 - e - 0.80 AILLLI/N 2.09
(94 P41 [ J{N§] ‘3410 - o - 3,10  ASLLI/MI 14.48
RETHRIONING AtuLl 0.30 - . - 030 ALLI/IN 1.84
PHENYLALANINE ngLLl 3.00 - - - 3.00 AILLI/MY 18,18
PROLINS L J{Y%} 79,00 - - - 79.00 RILLIIME  624.23
SBAINS niLLl 12.90 - - - 12.90  NILLI/ME 09,27
THRABONING L1 {Y% | 1.80 - - . 1.00 AlLLL/RS .47
TYROSINE ALl 1.0 . . - 1,10  RILE/NY $.94
vALInt AtLLE 1070 - o o 1,70 RILLI/MD 913
VOLATILE ACSD MiLLS 31.00 10.80 =~ 306.00° 29,00 RILLI/AG  413.77
RALIC ACID [17Y] 0.0 0.12 L] Q.49 0.0 QRAR/NS G.08
cITREC ALY SRAN 1.00 0.70 = 9%.120 1,00 CRAR/NY $.3?
$30CITRIC ACLD niLLe 8.80 4,48 = 17.40 . 0.80 AILLIIMRG  47.2¢
Lucess ' SAAN 3.30 3,30 = 2.9 2.50  GRAR/AJ 13043
FRUCTOSE ] QRAN 2.00 3.80 * «40 - 300 GAAR/RI 13,98
SUCROSE CRAR 3$.90 .70 = 480 3.90 GRAR/RS 20,04
PECTLN RILLE - %4.00 20,00 -~ 03.00 56,00 AILLI/NG  289.08
SXTRACT SRAR ' 12.30 90.80 = 146.30 11.30 CRAR/RI  06.0S

P e e oo p e o =.....o.o..-.oo-o-..bo es
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APFELSINEN- ORANGE JUICE, JUS CONCENTRE

r

| DICKSAFT CONCENTRATE _ D'ORANGES
l ouwcsvmcxun V

! n.v “cNKONZENTRAT)

. PROTESN AT CARBONYORATES - T0TAL

* ™. [ J [ ] (I LI I Y rY YY)
ENERSY VALUE (szuaul) KJOULE 39 114 90 s8¢

Pt 160 6 (KCAL) 9.4 16 213 : 136

E0IBLE PORTION
AROUNT OF OIGESTISLE SRAR 2.02 T 1) $3.20

CONSTITUENTS PER 100 @ : :
ENERGY VALUE (AVERASE) XJOULE 33 (1] N 7”5

OF THE DIGESYISLE (XCAL) 2.0 12 1} 133

fRACTLION PER 100 & ) ,

§0LBLE . PORTION
WASTE PERCENTAGE AVERAGE (.00
CORSTITUBNTS ‘ (YT AV VARSATION 7 ) NUTR, DENS.  NOLPE
(AL AL L LTI I I I T I YT Y YY) oa [ ] Amdad e DL L L L L DT T L LT 1Y LI T YT L P Y YR Y Y Y Yy ¥y
HATER QRANR 36.80 3430 - 38.10- - 38.80 GAAN/NI 37.78
PROTEWN GRAN 2.38 .09 e 1.7 .38 SRAN/NY r FY 1)
PAT SRAN 1.46 - . - 1.46 GRAR/NM) 1.50
AYATLABLE CARBOHYDR, anan 1%.10 . - - $3.20 GRAN/NMY 84,87
MINERALSE ARAN 2,28 131 s 3.9 .33 QRANR/NY 2.29
-.:. seoveoe ocSoveae® (1 I T Y} oees L ] 3_::'- __----—.-- [ T Y Y - [y Y X T Y yYyYyyYry vt}
3301un - niuLl 43.00 T.00 = 47.00 43,00 MILLI/MY 44,11
PATARSIUN aitkl 074,00 433,00 -~ 473.00 674,00 MILLI/NJ 001,364
MAGNISIUR “wWeed 83.00 28.00 - 137.00 83,00 mitLe/my 85.94
CALIIUN : MILLI 36,00  17.00 .- $0.00 34,00 MILLI/NG  34.8?
CHLORLDE . NILLS 68.00 40,00 = 90,00 68.00 MILLI/MI 69.78
et et DL L L AL L Y L Y T Y P L T Kensee Sossataccssacasvscane
CAROTENE niLLl - 030 - 1.80
VLTAHLM ¢ RILL2  23%.60 112.00 - 364.00 228.00  MILLI/ZNG 330.79
TOTAL ACIOS GRAN 011 3492 = 8.39 611  GRAM/MI 4437
COEANSOOONAPO I INORINARNAERING AP OO Yreow { J L ) - oNaan LTI L L LY RX Y Y I X ¥
INVERT SUGAR GRAN 31,30 20.30 - 34.10 32.30 GRAMN/M<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>