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UNITED STATES INTERNATIONAL TRADE COMMISSION
July 1, 1985

REPORT TO THE PRESIDENT ON INVESTIGATION NO. TA-201-55

NONRUBBER FOOTWEAR

Determination

On the basis of information developed during the course of investigation
No. TA-201-55, the Commission determines that footwear, provided for in items
700.05 through 700.45, inclusive, 700.56, 700.72 through 700.83, inclusive,
and 700.95 of the Tariff Schedules of the United States (hereafter referred to
as nonrubber footwear), is being imported into the United States in such
increased quantities as to be a substantial cause of serious injury; or the
threat thereof, to the domestic indﬁstry producing articles like or directly

competitive with the imported articles. 1/

Findings and recommendations 2/

Chairwoman Stern and Commissioners Eckes, Lodwick, and Rohr find and
recommend that, in order to prevent 3/ or remedy 4/ the serious injury found

to exist, it is necessary for the President to impose quantitative

1/ Commissioners Eckes, Lodwick, and Rohr determine that such footwear is
being imported into the United States in such increased quantities as to be a
substantial cause of serious injury to the domestic industry producing
articles like or directly competitive with the imported articles., Chairwoman
Stern and Vice Chairman Liebeler determine that such footwear is being
imported into the United States in such increased quantities as to be a
substantial cause of the threat of serious injury to the domestic industry
producing articles like or directly competitive with the imported articles.

2/ Under sec. 213(b) of the Caribbean Basin Economic Recovery Act (19 v.s.C.
2703(b)), footwear is ineligible for duty-free treatment when imported from
Caribbean Basin countries. The Commission therefore makes no finding under
sec. 213(e)(2) of the Act (19 U.S.C. 2703(e)(2)).

3/ Having found the threat of serious injury, Chairwoman Stern finds the
relief necessary to prevent such injury.

4/ Having found serious injury, Commissioners Eckes, Lodwick, and Rohr find
the relief necessary to remedy such injury.



Testrictions for a 5-year period on such imported footwear valued by the U.S.

Customs Service over the amount of $2.50 per pair as follows--

Year

First
Second
Third
Fourth
Fifth

Quantity

(million pairs)

474
474
488
517
564

with such footwear to be entered pursuant to import licenses sold by the

Government through an auctioning system as provided for in 19 U.S.C. 2581.

Commissioners Eckes, Lodwick, and Rohr find and recommend that such

quantitative restrictions should be imposed retroactive to Jume 1, 1985.

Chairwoman Stern and Commissioner Rohr find and recommend that it would

be appropriate for the President to administer the quota quantity as follows--

Year

First
Second
Third
Fourth
Fifth

Licenses for

nonathletic footwear

valued over

p2 450

[
but not over ¢

5.00

er pair

(million pairs)

150
150
155
164
179

Licenses for

nonathletic footwear

Licenses for
athletic footwear

valued over §5.00

er pair
(million pairs)

214
214
220
233
254

valued over $2.50
er pair
{(million pairs)

110
110
113
120
131

but licenses for athletic footwear shall be reserved only for athletic

footwear; licenses for nonathletic footwear valued over $2.50 but not over

$5.00 per pair may also be used for athletic footwear; and licemses for

nonathletic footwear valued over $5.00 may be used for any footwear subject to

the quota.

Commissioners Eckes and Lodwick find and recommend that it is not

appropriate for the President to divide the quota into three segments.



Vice Chairman Liebeler finds that no import restraint will remedy the

injury to the domestic industry and is, therefore, compelled by the statute to

recommend adjustment assistance to the workers in its stead.

Background

The Commission instituted the present investigation effective
December 31, 1984, following receipt of a resolution by the Senate Committee
on Finance. The Committee's resolution requested an investigation under
section 201(b)(1l) of the Trade Act of 1974 to dete;mine "whethe; increasing

imports of nonrubber footwear are a substantial cause of serious injury or the

threat thereof to the domestic industry producing a like or directly
competitive product.” The Committee'sbresolution, and this investigation,
cover all footwear provided for in items 700.05 through 700.45, inclusive,
700.56, 700.72 through 700.83 inclusive, and 700.95 of the Tariff Schedules of
the United States.

The Commission gave notice of this invé#tigation and of a public heariqg
to be held in connection with the investigaﬁioﬁ’by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission,

Washington, DC, and by publishing the notice in the Federal Register of

January 30, 1985 (50 FR 4278). A public hearing was held in Washimgtomn, DC,
on April 16-18, 1985, and all persons who requested the opportunity were
permitfed to appear in person or through counsel, »

fhis report is being furnished to the President in accordance with
section 201(d)(1) of the Trade Act. The information in the report was
obtgined from fieldwork and interviews by members of the Commission's sﬁaff,
responses to Coﬁmission questionnaires, information from other Federal
agencies, testimony at the public hearing, briefs submitted by interested

parties, the Commission’s files, and other sources.






5

VIEWS OF CHAIRWOMAN PAULA STERN

1884 and 1985

One year ago, I joined my colleagues in concluding that the
U.S. footwear industry had been successful and would continue to be
successful in meeting competition from abroad. Notwithstanding, I
now find that increased imports threaten this industry with serious
injury. Why is a different conclusion now warranted? What has
changed since 1984 that ﬁow justifies a five year period of import
relief? How could a Commission which found neither serious injury
nor causation one year later find both? 1Is thé present finding the
correction of scome unacknowiedged error? Were increasing imports'
threatening this industry with serious injury in 1984? Readers will
find that 1 have not recanted. Rather, my present findings stem
from changes in the factual situation.

In 1984, imports were indeed penetrating the U.S. market
rapidly. 1Imports had increased an average of 25 percent a year
since 1981. 1In the first quarter of 1984 this pace continued. But
the data then indicated that the composition of these imports was
such that direct competition with domestic production was limited.
The vast majority of the increase in imports between 1979 and 1983
was imports of low-cost footwear, and attributable to a new, strong
demand for athletic shoes. Many domestic producers were not then
seriously affected by this increase in imports -- in fact, almost
half of the imports were imported by domestic producgrs themselves.
Moreover, the industry's economic indicators, while neither
uniformly positive nor negative, did not reflect a seriously injured

industry. Production had apparently stabilized at its 1982 level;



&
the number of plants closed during the period of investigation was
the same or below the average level for the last two decades: data
regarding employment.were mixed; yet most of the industry was
financially healthy on its domestic operations.

In short, the data before the Commission in 1984 supported
neither a finding of serious injury nor threat of serious injury.
despite the fact that imports were quickly penetrating the U.S.
market. To draw another conclusion would have required speculation
beyond the parameters of the data and the mandate of the Commission
under section 201. In the Commission's analysis of injury, the data
dictate.

My finding in 1984 that this industry was successfully
meeting import competition d4id not contemplate that this industry's
adjustment efforts were complete. It did not imply that there would
be no future diffiéqlties. It was not anticipated that production,
employment and profits would increasevin the near term. It was
assumed that domestic producers would continue to import, and
perhaps even increase their imports of low-cost and athletic
footwear. L

The data in this investigation include updated statistics
from the Department of Commerce, which revise, in some cases,
figures going back to 1982. Data also include ITC questionnaire

responses covering all of 1984 and the first quarter of 1985. These

1/ The large producers, which constitute about half of domestic
production, did in fact continue to expand their retail operations
and increase their imports of nonrubber footwear. And in 1984,
athletic footwear accounted for 46 percent of all imports by
domestic producers. Report at A-17., A-19.
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new data reveal that there are now trends in production, capacity,
shipments, and employment that could not be discerned in the
previous investigatibn. The data also indicate that this industry
experienced injury, well beyond any normal adjustment, since the
last half of 1984.

There is a question, however, as to whether increasing
imports were the only cause of the industry's problems during the
latter half of last year. Coincident with a distinct decline in
industry indicators was a sharp fall in dqmestié consumption of
nonrubber footwear. Both imports and domesticlproduction were
affected.

However, when consumption recovered in the first quarter of
1985, the industry's condition continued to deteriorate, and imports
resumed their rapid advadces. New data also show another important
trend. Imports were making significant inroads into the medium- and
high-cost segments of the ﬁarket tradi;ionally dominated by U.é.
producebs. (At ﬁhe remarkable rate imports are nOinnéreasing. by
the end of 1985 domestic producers will be left with only a small
fraction of the U.S. market.

1 thereforé find, in this investigétion. that increasing
imports of nonrubber footwear threaten the domestic industry with

serious injury.

One Domestic Industry

The primary question raised in this investigation regarding

the definition of domestic industry is whether to distinguish
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between athletic and nonathletic footwear. 1Importers and foreign
exporters of athletic footwear, including Nike, Adidas, Puma, and
the Korean Exporters Association, argued that the Commission should
find that athletic footwear is neither "like," nor "“directly
competitive" with nonathletic footwear and that, therefore, they are
not products of the same‘industry.;/
It is true that there is some overlap between the
production processes and marketing of athletic and nonathletic
footwear. However, there are aléo significant differences. Most
athletic footwear is produced in different establishménts from those

used for the production of nonathletic footwear. Distinct research

and development efforts emphasizing performance and comfort, and

2/ Section 201 defines the "domestic industry" in terms of the
domestic producers of "an article like or directly competitive with"
the imported article (19.U.S.C. sec. 2251(b)(3)). 1In the
legislative history of section 201, the Senate explained that by
"like or directly competitive," it meant domestic articles--

which are substantially identical in inherent or intrinsic
characteristics (i.e., materials from which made,
appearance, gquality, texture, etc.), and . . . Which
although not substantially identical in their inherent or
intrinsic characteristics are substantially equivalent for
commercial purposes, that is, are adapted to the same uses
and are essentially interchangeable therefor. (S. Rept.
No. 1298, 934 Cong.. 24 sess., p. 122.)

_The Senate noted further that the terms "like" and "directly
competitive" appear in the disjunctive ("or"). The statute thus
indicates that these terms are--

not to be regarded as synonymous or explanatory of each

other. but rather to distinguish between 'like' products
which, although not 'like,' are ‘'directly competitive.'

(ibid.. pp. .121-122.) )

W)
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different technology and employee skills are utilized for the
production of athletic shoes.l/

Based on these distinctions, I cannot find that athletic
and nonathletic shoes are "substantially identical in inherent or
intrinsic characteristics." since they are made from different
materials, a different process and haVe a distinctly different
appearance.

Even though athletic and nonathletic footwear are not
""like" one another, producers of such footwear may»be deemed to be a
single domestic industry if these products are found to be "directly
competitive." The legislative history defines "directly
- competitive" as “substantially equivalent for commercial purposes,"®
that is, products that are adapted to the same uses and are
"essentially interchangeable.™"

The argument was made that while athletic footwear may be
used for the same purposes as nonathletic footwear, nonathletic
footwear seldom can be used for athletic purposes. While running
shoes are frequently used by many as casual footwear, traditional
casual shoes, such as loafers or pumps, are not usually used for
sport activities. Thus, it was argued that athletic and nonathletic
footwear are separate industries because the two are not completely

interchangeable or, therefore, “"directly competitive.®

3/ Moreover, many domestic producers of athletic footwear, who
are also major 1mporters. argued that they are not serlously injured
or threatened with serious injury.
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While two-way substitutability would be "perfect®
interchangeability, the statute refers only to "essential”
interchangeability. .In the present investigation, there are clearly
many typeé and styles of both athletic and nonathletic footwear.
Some of this footwear has only a limited range of uses. Yet a
substantial portion of both athletic and nonathletic footwear is
purchased and used in contexts in which either is suitable. It is
therefore appropriate to define this industry as those domestic

producers of both nonathletic and athletic footwear,g/

Imports Have Increased

Imports of nonrubber footwear have increased every year

5/ In 1981, imports increased slightly from 366

since 1980.
million pairs to 376 million pairs. But beginning in 1982, imports
increased by more than 100 million pairs each year, growing to 480
million pairs in that yvear, 582 million pairs in 1983, and to 726
million pairs in 1984. During the first quarter of 1985, impotts

&6/

reached their highest quarterly level.— If imports continue at

4/  Nevertheless it is clear that not all products within the
domestic industry have the same impact on the domestic industry's
condition. This distinction is relevant to my findings regarding
remedy. See infra.

5/  Report at Table 7, A-20 - A-21,

&8/ During the first quarter of 1983, nonrubber footwear imports
were 160.4 million pairs. In the first quarter of 1984, imports
reached 193.1 million pairs. 1In the first quarter of 1985 imports
reached 218.3 million pairs of shoes. This was a 1l3-percent
increase over first quarter 1984. Nonrubber Footwear Quarterly
Statistical Report, USITC Publication 1706, June 1985, p. 4.
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their present pace, they will reach . 820.million -pairs by the end of
1985.1/ |
In 1980 and 1981, imports closely matched domestic
production, with ratios of imports to domestic production of 95 and
101 percent, respectively. 1In 1982, the ratio of .imports to
domestic production was 134 percent. That ratio grew steadily to
169 percent in 1983, and to 243 percent in 1984. 1In the first two
months of 1985, the ratio grew to an astounding 302 percent.é/
Imports as a portion of domestic consumption followed the
same trend. In 1980 and 1981, imports avéraged_so percent of the
U.S. market. 1In 1982, the ratic increased to 58 percent. In 1983,
imports jumped to 63 percent of consumption.. Last year the ratio
climbed to 71 percent. During the first quarter: of 1985, imports
reached 77 percent of domestic consumption of nonrubbetmfootwear.gl
In 1984, the Commission evaluated the gquestion of increased
imports in terms of both volume and value. We found in the last
investigation that there were signifiéant‘differences between the
increases in the value of imports and the increases that occurred in

volume. While import penetration measured in volume terms increased

from 51 to 65 percent between 1979 and 1983, when measured . in terms

77 "At the current consumption level this représents an import
penetration ratio of approximately 83 percent.

8/ Yearly declines in domestic production account for some of the
rapidity with which imports overtook domestic production. Report at
A-24 .

s/ Nonrubber Footwear Quarterlx‘Statistical.Report, USITC
Publication 1706, June 1985, p. 4.



12

. . 1
of value, imports had increased from 36 to 44 percent.*—/ He

concluded that therdisparity between the impact of imports in volume
and value terms represented the growing concentration of domestic
production in higher price segments of the market, and an increasing
price segmentation of the market.

In 1985, the data indicate that this trend is now less
distinct. Imports, in terms of value, as a portion of domestic
consumption, increased from 44 percent in 1983 to 54 percent in
11984, and have now reached 62 percent in the first quarter of
19asll/f¢a1most twice that qf U.S. producers' domestic shipments
in the same period. This is true despite the fact that the value of
U.S. producers' shipments and imports was substantially equivalent
in the last quarter of 1984, and the value of imports in 1983 was
significantly lower than the value of U.S. shipments 12/ Thus.
unlike the previous investigation where it appeared that U.S.
consumers were still spending more than half of their footwear
dollars on domestic shoes, in 1985, domestic shoes represent only
about one-third of consumer expenditures on footwear.

Thus, the first criteria for an affirmative finding, that

imports are being imported into the United States in increased

guantities, is met.

10/ See Nonrubber Footwear. USITC Publication 1545, July 1984,
Views of Chairwoman Stern, Vice Chairman Liebeler, and Commissioner
Rohr. pp. 9-10.

11 Nonrubber Footwear Quarterly Statistical Report, USITC

/
ublication 1706, June 1985, p. 5.

2/ Ibid.

—
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Threat of Serious Injury

In 1984, the Commission found that some of the data were

characteristic of an industry suffering injury while some were

13/

characteristic of a healthy industry.™— Although an analysis of

the economic criteria enumerated by the statute 14/ did not reveal

13/ Production had been stable for 2 years. The number of plants
that had closed during the period of the investigation was at the
same level or below the number of plant closings for the last two
decades. Historical employment data showed that there was an
overall trend toward increased unemployment among footwear workers.

" Yet this data also showed a drop in the number of unemployed workers
in 1982 and 1983. Questionnaire data revealing trends in firms
currently producing footwear showed a slight increase in the last
two yvears and an increase of 7 percent over the entire investigative
period. Profit data established that only a small portion of
domestic production was not making reasonable, if not healthy
profits on its domestic operations. Nonrubber Footwear, USITC
Publication 1545, July 1984, pp. 11-18.

14/ The specific economic factors the Commission should consider
in its analysis of serious injury are--

the significant idling of productive facilities in the
industry, the inability of a significant number of firms to
operate at a reasonable level of profit, and significant
unemployment or underemployment within the industry (19
U.S8.C. sec. 2251(b}{(23(a}). :

The Commission may also take into consideration any other economic
factors it deems relevant (19 U.S.C. sec. 2251(b)(2)).

The Trade and Tariff Act of 1984 amends section 201, ]
addressing the relevant weight to be accorded any factor listed in
subsections (b)(2)(A) and (b)(2)(B):

(T)he presence or absence of any factor which the
Commission is required to evaluate in subparagraphs (A) and
(B) shall not necessarily be dispositive of whether an
article is being imported into the United States in such
increased quantities as to be a substantial cause of
serious injury or threat of serious injury to the domestic
industry (19 U.S.C. sec. 2251(b)(2)(D)).
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that this industry had completed its adjustment to intense import
competition, neither did such an analysis establish that the
condition of the doméstic industry met the statutory requirements
for serious injury or threat of serious injury.Lé/‘

In 1985, the Commission has a more complete, and more
recent, picture. Now there are distinct, declining trends in
production, capacity, shipments, and employment, which could not be
foreseen in the last investigation.lﬁ/ It is also ciear that this

industry began to experience problems, beyond adjustment, in the

last half of 1984.

Adjustment and Injury. When an industry is facing stiff
competition from any source, it is expected that consolidation and

contraction will occur. Employment, at least at first, will

15/ Since the trends apparent in this investigation were not
apparent in 1984, a finding of threat of serious injury would have
been speculative. There is no provision in sec. 201 for remedy of
injury "in its incipiency." Once the Commission has made a negative
injury finding, the industry subject to that finding may repetition
the ITC when 1 year has elapsed since the Commission made its report
to the President (S. Rept. No. 1298, 934 Cong.. 24 sess. p. 123).
However, if there is a finding of "good cause," or changed
circumstances sufficient to raise the possibility that an
affirmative determination could be reached, the Commission can
reinstitute an investigation within a 1 year period. This was the
series of events in the case of the footwear industry. See
GC-1-006, Memorandum to the Commission from the General Counsel
regarding good cause determination to institute a new investigation
under sec. 201 concerning imports of nonrubber footwear.

16/ An affirmative finding of threat of serious injury is mandated
only when "serious injury, although not yet existing, is clearly
imminent if import trends continue unabated." S. Rept. No. 1298,
934 Cong., 24 sess., p. 121. :
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decline. Capacity will similarly £fall as some firms go out of
business and the industry becomes more concentrated. As the
industry‘’s *"viable core® is established, market share might be lost
and overall profits will fluctuate. Economic indicators:will

. v s s ... 17/ 18/
decline and stabilize before ultimately recovering.=™
The footwear industry faces cop31derab1° competltlon from

foreign producers with substantlally lower produ»tlon costs.lg/

20/
e/ Because

This competition clearly has 1n»reased since 1982.
this industry is in the midst of comlng to grlps w1th globalv
competition, it was not ant1c1pated that any of the economlc
indicators examined in our last 1nvestlgati6n would 1mprove
dramatically. Even slight decllnes 1n some 1ndluators would not be

i

unusual for such an 1ndustry.

17/ It should be noted that an important purpose of the-
escape-clause statute is to assist industries adjust out of a
situation where there has been a fundamental shift-in. comparatlve
advantage to low cost producers.

i8/ Petitioners argued in this investigation that the footwear
industry was unusual in its response to increased competition. It
was asserted that the nature of the industry was such that its
likely strategy when faced with increased imports was to cut
production, liquidate redundant assets, and operate on a smaller
scale with profit margins intact. Because the 11dustry is
characterized by high variable costs, with few economies of scale,
the industry “contracts through amputation." ' (Petiticner's
ptehearing Brief, p. 33.)

19/ Respondents alleged that petltloners faced ‘a cost dlsadvantage
between 20 and 40 percent in some market segments--a difference,
they argued, that precludes the domestic industry from being
competitive in most lines of low-cost footwear. See Volume Shoe
Corporation's Prehearing Brief, pp. 10 and 15; see also VSC Remedy
brief, p. 24. ’ . , ' S P TR :

20/ See discussion of increased ihpdrté, supra at pp. 7-10.
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Yet the data show that this industry is now experiencing
considerable declines in production, capacity, shipments and
employment, particularly since the last half of 1984. Moreover,
these declines now have the appearance of a long-term trend, rather

than a mere short-term dislocation.

Production. Data from the Department of Commerce in our
previous investigation indicated that domestic nonrubber footwear
production had declined from 372 million pairs in 1981 to 342

million pairs in 1982. However in 1983, domestic production

appeared to stabilize at 341 million pairs.gl/

Updated information now shows that the overall pattern is

22/ Production

one of consistent decline in production since 1981.

fell from 372 million pairs in 1981 to 359 million pairs in 1982.

In 1983, production fell to 344 millidn pairs.' The decline

continued into 1984, whén production reached only 298 million pairs.
Rather than an industry that appears to be experiencing

stability, the picture is now one of a 17 percent decline since

23/
=  Moreover,

1982, with most of that reduction occurring in 1984.
production was 20 percent less during the last half of 1984 than in

the first part of the year. When Department of Commerce data for

21/ See Nonrubber Footwear, USITC Publication 1545, July 1984, p.
A-390. '
22/ Report at AR-27.

/ USITC questionnaire data also substantiate a declining trend
in production. The percentage change since 1982 is slightly less,.
at 13 percent. .

[N ]
(V]
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the first quarter of 1985 is compared with the same period in 1984,
there is an even more acute decline of 23 percent.

Similarly. in the last investigation, capacity appeared to
be stabilizing. Although there had been a decline between 1981 and
1982 coincident with the lifting of the OMAs with Taiwan and the
Republic of Korea, in 1983, capacity stood approximately at its 1982

24/

level.—

Now that 1984 figures have been added to previous data, it

'is clear that capacity has not stabilized. Rather, capacity has

fallen 9 percent since 1982.25/

Despite this decline in capacity{
domestic producers have been unable to increase their capacity

utilization rates. Utilization of domestic capacity has remained at

70 percent since 1983.3§/

This decline in domestic capacity has clearly been the
result of a striking increase in the number of firms that have
recently closed. While only 3 plants closed in 1980, 11 plants in
1981 and 1982, and 14 plants in 1983: in 1984, an alarming 84 plants

closed.gl/‘ This is indeed an irregqular, and significant

24/ Capacity rose from 409 million pairs in 1981 to 417 million
pairs in 1982. 1In 1983, capacity was 413.5 million pairs. See
Nonrubber Footwear, USITC Publication 1545, July 1984, p. A-35.

25/ Capacity fell from 428 million pairs in 1982 to 426 million
pairs in 1983, and to 388 million pairs in 1984. §See Report at A-34.

26/ Report at A- 34.

277 These figures represent net plant closings (i.e., the number
of plants closed less the number of plants opened). which were
verified by the Commission staff. See INV-I-107, Memorandum from
the Acting Director, Office of Investigations, to the Commission
regarding plant closings, May 15, 1985. See also Report at A-35 -37.
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idling of productive facilitiesgﬁ/ and goes beyond the normal

difficulties associated with the adjustment process.

Financial Health of‘the Industry. In 1984, the Commission
saw an industry that had experienced several years of high and
stable profits, as well as an overall healthy balance sheet.
Operating income rose from 9.1 percent of net sales in 1980 to 10.1
percent of net sales in 198l1. Once import relief was removed in
1982, the industry's profit level fell slightly to 8.0 percent of
net sales. However, in 1983, operating profits rose to 8.7 percent
of net sales. These profit levels compared favorably with other

U.S. manufacturing industries.gg/

30/

Financial ratios were also
guite healthy.
In 1984, operating income on domestic footwear operations

fell to 5.8 percent of net sales. In contrast, average operating

profits for all manufacturing increased to 6.8 percent.él/

N

8/ See 19 U.S.C. sec. 2251(b)(7).

e |

S/ In 1982 and 1983 the average ratio of net operating income to
net sales for total U.S. manufacturing industries was 5.1 percent
and 5.9 percent, respectively. '

30/ Operating income as a ratio to total assets reached a 4-year

high of 20.5 percent in 1983. Report at A-62 , Table 34. Operating
income as a percent of net worth was above 30 percent between 1980

and 1983, ’

31/ Even when compared to the nondurable goods industry. the
performance of the domestic nonrubber footwear industry appears to
have declined in 1984. 1In 1983 domestic shoe producers compared
favorably to nondurable goods producers with a margin of 8.7 percent
compared with 6.6 percent. Yet in 1984, nondurable goods producers
surpassed producers of nonrubber footwear with operating margins of
7.0 percent. See Report at A-53, and INV-I-112, May 20, 1985.
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Moreover, while the data in the previous investigation showed that
producers of'the»majority of domestic production were experiencing'
strong profits, our ﬁost recent data show otherwise. Declines in
operating income from 1983 to 1584 occurred for all sized firms,
except those producing 2 to 4 million pairs of shoes annually.éz/

The overall decline in the industry's profitability is
apparently attributable to a particularly severe drop in operating
profits during the last half of 1584. While profits were a
reasonable 6.4 percent during the first half of 1984.,néar the level
of those for all manufacturing, during the latter half of the year
they fell to 5.3 perceht.éi/

Financial indicators also plummeted in 1984. After a
4-year high of 21 percent in 1983, the ratio of operating income to

total assets fell to 13 percent in 1984.35/

Operating income as a
percent of net worﬁh aléb fell from its stable level of about 30
percent in 1983 to 20 percent in 1984. The burden of debt to net

worth for the smallest firms soared ffom 95 percent in 1983 to 180

percent in 1984.35/

32/ Report at A-55-59.., Table 32. BAs a share of net sales,
operating income fell less for the largest firms (producing over 4
million pairs per year) than for firms producing between 1 and 2
million pairs annually.

33/ See INV-I-099, Memorandum from the Acting Director, Office of
Investigations, to the Commission re Income and Loss Data by 6-month
periods for calendar years 1983?84.’M3Y 14, 1%85.

34/ Report at A- 62, |

5/ Report at A-150.
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Employment. Whereas the employment picture was mixed in

. . . 36/, . . .
last vear's investigation,™ this vear's gquestionnaire data show

that overall employment in this industry has in fact fallen 8

37 . ..
31/ The number of workers in this industry has

38/

percent since 1983.

The drop to only 87,000 workers in

1984, however, is much sharper than in earlier periods.ég/

fallen gradually since 1981.

The new information presented in this investigation thus
shows that by the end of 1984 and continuing into 1985, this
" industry is clearly becoming less able to meet the increasing
intensity of global cOmpetiFion than the industry the Commission
examined in its last investigation. However, in order to render an
affirmative finding., it must also be established that imports are a

substantial cause of this threat to the industry's current condition.

Increasing Imports are a Substantial Cause 4OLAOf the Threat of
Serious Injury :

We have seen that there was a deterioration in the

condition of the domestic industry in 1984, particularly in the last

36/ Historical employment data showed that there was an overall
trend toward increased unemployment among footwear workers.
However, these data also showed a drop in the number of unemployed
workers in 1982 and 1983.

37/ Report at A-é&4.
38/ There were 107,000 production and related workers in 1981,
101,000 in 1982, and 96,000 in 1983.

39/ It should be noted that the number of workers exiting this

industry voluntarily is approximately the same as the number exiting
involuntarily. Report at A-49. :

40/ Section 201(b)(4) defines substantial cause as "a cause which

is important and not less important than any other cause.®
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half of the year. But during this period there was also a

41/ This decline in consumption

affected imports, as well as domestic production.ég/

precipitous drop in consumption.
Several

parties argued that the industry in fact suffered primarily from the

consequences of an overestimation of demand in the last half of
1984.v Demand for footwear had been quite strong every year since
1982.22/ Presumably over-ordering by domestic producers in the
last quarter of 1983>of both domestic and imported shoes for early
1984 contributed to the decline in production, shipments, and the
closing‘of plants that was so severe in the last half of the year.
If a short-term decline in consumption was indeed a major factor in
the decline in the performance of the domestic industry during the

44/

last half of 1984, then it could be the case that imports do

not in fact threaten the domestic industry with serious injury.

41/ Consumption was 13 percent lower in the latter half of the
year.

42/ Imports in the last half of 1984 were 9 percent lower than in
the first half of the yvear.

3/ See Report at Table 5.

44/ A shift-share analysis, which evaluates the comparative impact
of imports and the decline in consumption during the last half of
1984, was performed and considered as part of my causal assessment.
Such an analysis did not unequivocally establish that the decline in
production between the first half and last half of 1984 was mostly
attributable to the decline in demand. Imports were responsible for
approximately 40 percent of the decline in production, while the
decline in apparent consumption was responsible for the remainder.
Despite the difficulty the Commission encounters in its efforts to
"weigh causes" in escape clause cases, Congress did not intend for
us to base our findings regarding causation primarily on .
mathematical tests (S. Rept. 1298, 934 Cong.. 24 sess., PP- 120-121).
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Two factors suggest that this is not the case. First, an
examination of 1985 data indicates that although ¢onsumption has
recovered and inventbriesiﬁ/ have been worked off, the performance
of the domestic industry has yet to follow suit. Indeed, during the
first quarter of 1985 production fell 23 percent between the first
quarter of 1984 and 1985. When first quarter 1985 is compared with
first quarter 1984, employment of production workers similarly fell
14 percent. And imports have gquickened their pace even more,
increasing 13 percent between the two first-guarter periods.

Second, in the last investigation it appeared that the
increases in imports were largely in market segments of the industry
where domestic producers either lacked comparative advantage or
interest. However data in this investigation suggest that imports
are increasing their presence in the higher end of the market.gﬁ/
Now, the decline in the condition of the domestic industry seems to

reflect the fact that imports are having a more direct impact on

domestic production.

45/ Some industry analysts believe that inventories were as high
as 200 million pairs in 1984. Respondent Footwear Retailers of
America asserts that there was a "temporary excess in inventories"
in 1984, which has largely disappeared. See Report at A-l4 .

46/ Figures for imports other than those by U.S. producers show
that while 44 percent of imports entered by nonproducers in 1981
were below $5 (wholesale value), in 1984, only 19 percent of such
imports were located in this segment. Twenty-nine percent of such
imports in 1981 were valued between $5.00 and $10.00. 1In 1984,
almost half--44 percent--of these imports were in this area. 1In
‘1981, 27 percent of the imports were above $10.00. 1In 1984, 37
percent of the imports entered the United States at the highest end
of the market. Report at Table 53. Imports of U.S. producers show
similar, though less dramatic trends. Report at Table 56. Official
statistics also show a higher than average rate of growth in imports
with a customs value of over $5.00 from 1983 to 1984.
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Hence, even if the decline in demand during the last half
of 1984 were a cause of injury to the domestic industry equal to or
greater than imports; recent trends in the data substantiate a
finding that this industry is currently threatened with serious

injury from imports.
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VIEWS OF VICE CHAIRMAN SUSAN W. LIEBELER

PART ONE - INJURY

I. Introduction

Section 201 of the Trade Act of 1974l authorizes the
International Trade Commission ("Commission") to recommend
temporary import relief.‘undet certain circumstances, to
domestic industries. Thé Commission begins a Section 201
" investigation by defining the domestic industry. Then it must
inquire whether three statutory requirements are met: 1) Have
competihg goods been importéd in increaséd @uantities? 2) 1s
the domestic industry seriously injured or threatened with
serious injury? 3) Are the increésed imports a substantial
cause of the injury or the threat of injury? Only if the
Commission majority answers all three questions affirmatively.
can it consider the ques;ion of remedy. In the remainder 6f
Part One of this opinion I consider these matters in turn, and
because the Commission made an affirmative injury
determination, I conclude with my remedy recommendation in Part

Two.

" 11. Domestic Industry
1 determine that there is one domestic nonrubber footwear

industry. My determination is based on the scatutory_language

119 u.s.c. 2251 (1982).
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of Section 201 and its legislative history. Section 201
defines the domestic industry as the domestic producers of "an
article like or directly competitive with" the imported
article.2 In the legislative history of Section 201, the
Senate Finance Committee explained that "like" and "directly
competitive" are two distinct concepts:

“like" articles are those which are substantially identical

in inherent or intrinsic characteristics (i.e., materials

from which made, appearance, gquality, texture, etc.). and

"directly competitive articles" are those which, although

not substantially identical in their inherent or intrinsic

characteristics, are substantlally equivalent for

commercial purposes, that is, are adapted to the same uses

and are essentially interchangeable therefor.3

In the instant investigation the domestic industry argues

for a single industry definition encompassing all domestic

producers of nonrubber footwear.4 On the other hand, several

219 U.s.C. 2251(b)(3) (1982).

3g. Rep. No. 1298, 93rd Cong.., 24 Sess. 122 (1974). The
producers of a like product as well as the producers of a
directly competitive product can both be part of the same
domestic industry under Section 201. Carbon and Certain Alloy
Steel Products: Report to the President on Inv. No. TA-201-51,
USITC Pub. No. 1553 (1%84), at 12 (hereinafter cited as Carbon
Steel). See also United Shoe Workers of America v. Bedell, 506
F.2d4 174, 185-86 (D.C. Cir. 1974).

4Prehearing Brief of Footwear Industries of America, Inc.,
Amalgamated Clothing and Textile Workers Union and United Food
& Commercial Workers International Union at 11-15 (herelnafter
cited as FIA Prehearing Brief).
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importers and foreign exporters of athletic footwear5 urge
the Commission to find two domestic industries, OQe producing
athletic footweai_and the other producing nonathletic
footwear.6 They contend that the phrase "directly
competitive" requires that there be two-way substitution
between the products. They argue that athletic and nonathletic
shoes are hot interchangeable because nonathletic shoes cannot
be worn for athletic activities.’

1 do not agree that there must be two-way substitption in
order for the products to be considered “"directly
competitive®. The appropriate inquiry is whether the products
are competitive over a large raﬁge of uses. If there is a
sufficient overlap between athletic and nonathletic footwear,
they are "directly competitive®.

Both athletic.and nonathletic footwear come in a variety of

styles and prices. Some of these shoes have only a limited

5 These include Nike, Adidas, Puma, and the Korean Footwear
Exporters Association.

6See e.qg.., Korean Footwear Exporters Association. Posthearlng
Brief, at 3-9 (hereinafter cited as KFEA Posthearing Brief).

7They also assert that athletic and nonathletic footwear are
not "like" because they are produced in separate
establishments, by separate firms, on different equipment, and
by employees with different skills, ultimately to be sold in
different outlets through distinct channels of distribution and
marketing. 1 do not reach this argument because I find :
imported athletic footwear to be directly competitive with
domestic nonathletic footwear.
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range of practical uses, whereas others have a much broader

range. According to a survey that appeared in Footwear News,
approximately 60 percent of those adults owning at least one
pai; of jogging shoes used them exclusively for nonathletic
purposes, and a substantial portion of the remainder probably
used them only occasionally for athletic activity.8 " Thus,’
there.is significant ovérlap between the two groups.
Therefore, 1 find that aihletic and nonathletic footwear are
- directly competitive and are part of a single domestic

nonrubber footwear industry.

I11. Increased Imports

After defining the domestic industry. the statute requires
the Commission to "deﬁermine whether an article is being
imported into the United States in such increased guantities as
to be a substantial cause of serious injury. or the threat

thereof. . . ."9 If the Commission finds that imports have

not increased, it may not recommend any remedy.10
Several Commission opinions, including those of other
Commissioners in the instant investigation, suggest that the

‘increased quantities' requirement can be satisfied by'an

8Footwear News, Nov. 7, 1983, at 34, col. 4.

919 U.S.C. 2251(b)(1) (1982) (emphasis added).

1079 y.s.Cc. 2251(d)(1) (1982).
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increase in the relative market share of imports.ll Such an
interpretation is contrary to the clear language of the statute

and the intent of Congress.12 When Congress wanted the

Commission to consider the relative market share of imports it

11§gg, e.qg., Stainless Steel and Alloy Tool Steel: Report to
the President on Inv. No. TA-201-48, USITC Pub. No. 1377, at 16
- (1983); Sugar: Report to the President on Inv. No. TA-201-16,
USITC Pub. No. 807, at 11 (1977): Unwrought Copper: Report to
the President on Inv. No. TA-201-52, USITC Pub. No. 1549, at
829 (1984) (Views of Commissioners Eckes, Lodwick and Rohr)
(hereinafter cited as Copper): Certain Canned Tuna Fish:
Report to the President on Inv. No. TA-201-53. USITC Pub. No.
1558, at 8 (1984) (Views of Commissioners Eckes, Lodwick and
Rohr) (hereinafter cited as Tuna): Potassium Permanganate:
Report to the President on Inv. No. TA-201-54, USITC Pub. No.
1682, at 6-7 (1985) (Views of Chairwoman Stern and
Commissioners Lodwick and Rohr) (hereinafter cited as Potassium
Permanganate); Nonrubber Footwear: Report to the President on
Inv. No. TA-201-55, supra at 11 (Views of Chairwoman Stern)
(hereinafter cited as Footwear IV).

Only once has the Commission made an affirmative
determination in which the absolute volume of imports had not
increased. 1In response to a question by then-Chairman Eckes at
the hearing for Carbon Steel, the petitioners were unable to
cite a single case in which the Commission made an affirmative
injury determination where imports had not increased
absolutely. 1In the Carbon Steel case the Commission majority
made affirmative determinations with respect to plates and
structural shapes and units even though imports of both
products had declined. (I made negative determinations with
respect to both product groups because they failed the
increased imports requirement. Carbon Steel, at 145, 153
" (Views of Vice Chairman Susan W. Liebeler).)

12past vear former Commission Vice Chairman Michael J.

Calhoun testified that his prior interpretation of "increased
quantities" was erroneous and that Section 201 requires an
absolute increase in imports. 1Import Relief for the U.S. .
Non-Rubber Footwear Industry: Hearing Before the Subcommittee
on International Trade of the Senate Committee on Finance, 98th
Cong.., 24 Sess. (June 22, 1984).
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used precise language to convey its intent.13 Later in
Section 201 for example, it provided that the Commission can
examine both the absolute and relative increase in imports to
determine whether the increased quantity of imports has been a
substantial cause of serious injury.14

The quantity of imports of nonrubber footwear has increased
every vear since 1980.15 Because shoes are not fungible

products, however, the correct way to observe increased imports

is by examining their value in constant dollars.l§ The real

13gee, e.g., Section 406 of the Trade Act of 1974, 19 U.S.C.
2437(e)(2) (1982) ("Market disruption exists within a domestic
industry whenever imports of an article, like or directly
competltlve with an article produced by such domestic industry,
are increasing rapidly, either absolutely or relatively, so as
to be a significant cause of material injury. or threat
thereof, to such domestic industry.) (Emphasis added)).

l4the senate Report on the Trade Act of 1974 dlstlngulshed
between the finding of increased imports and causation.
According to the Senate Committee: "An 1ndustry must be
seriously injured or threatened by an absolute increase in
imports, and the imports must be deemed to be a substantial
cause of the injury before an affirmative determination should
be made." S. Rep. 1298, 93rd Cong., 24 Sess. 121 (1974).
(Emphasis added.)

15gven when measured in volume units, imports have

increased. 1In thousands of pairs of shoes, imports of
nonrubber footwear were 365,743 in 1980, 375,600 in 1981,
479,663 in 1982, 581,857 in 1983, and 725,893 in 1984. Imports
also increased for the period January-February 1985 to 131,887
from 124,231 for January-February 1984. Report, at A-20-22.

-16yhen the quantity of imports is measured by value, it is
inappropriate to use nominal values because they do not correct
for inflation. 1Instead the real value, or constant dollar

(Footnote continued on following page) -
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value of imported shoes increased 70.5 perceht from 1980 to
1984, as well as increasing in each year. 1In 1980 dollars,
imports in 1980 were $2.3 billion, $2.27 billion in 1981, $2.77
billion in 1982, $3.25 billion in 1983, and $3.92 billion in

1984.17

IV. Serious Injury-Threat of Serious Injury
A. Definition
In spite of the important role serious injury has in a
Section 201 investigation, Congress did not define it.

Instead, it listed several factors that are evidence of serious

injury or threat.l8 The legislative history only reiterates

what is in the statute, and emphasizes that the enumerated

factors are only evidence of injury., and not-itsdefinition.19
Section 201 requires that the injury or threat to the

industry be serious in order for relief to be granted. This is

(Footnote continued from previous page ) :

- value, of imported shoes should be used. The correct way to
determine the value of imported shoes in constant dollars, is
to deflate the nominal value of imported shoes by a wide
ranging price index, such as the Producer Price Index (PPI).

"~ 17gee Report, at A-15, Table 4. Although the Commission:
Report deflates imports using the import price index for
footwear., I use the PPI to obtain a more broad-based indication
of the effects of inflation.

18gections 201(b)(2)(A) and (B) of the Trade Act of 1974, 19
U.S.C. 2251(b)(2)(A) and (B) (1982).

195, Rep. 1298, 93rd Cong. 24 Sess. 121 (1974).
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obviously a much stricter standard than the material injury
standard used in Title VII investigations. The magnitude that
Congress intended when it used the term "serious® was described
in the Report of the Senate Finance Committee:

For many yvears, the Congress has required that an '“escape
clause" be included in each trade agreement. The rationale
for the "escape clause" has been, and remains, that as
barriers to international trade are lowered. some
industries and workers inevitably face serious injury,
dislocation and perhaps economic extinction. The "escape
clause" is aimed at providing temporary relief for an
industry suffering from serious injury., or the threat
thereof, so that the industry will have sufficient time to
adjust to the freer international competition.20

Thé use of the term "seiious injury" in the same phrase as
nextinction" suggests that “"serious injury". if not strictly
limited to economic extinction, is something very close. Thus,
1 have interpreted the phrase "serious injury" as a major
contraction of a domestic industry or its extinction.zl

1 directed my inquiry toward the viability of the industry
instead of the factors of production only after a careful

analysis of the Act as a whole. The statute directs the

Commission to conduct an investigation in order to determine

205, Rep. No. 1298, 934 Cong. 24 Sess. 119 (1974). (Emphasis
added.) It is also worth noting that the Committee in
proposing to relax the standards for "escape clause" relief
decided to weaken the causation standard, rather than change
the serious injury standard.

2lgee pPotassium Permanganate, at 20 (Views of Vice Chairman
Susan W. Liebeler).
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whether increased imports are a substantial cause of serious

injury "to a domestic industry prodﬁcing an article like or
directly competitive with the impdrted article.“22 Thus,
Congress, in enacting Section 201, was concetned with the
effect of imports on domesticvindustries. rather than on those
providing labor and capital to individual firms. This
interpretation is not weékehed by the statutory requirement
that the Commission‘considér the profitability of firms and

" unemployment as well. Such factors are indicia 6f injury to an
industry. Furthermore, the use of the terms "industry" and
"ptoducér" or "firm", sometimes in the same sentence and in
opposition to one another,23 makes it clesar that‘Congress did
not equate the firms or workers with the indﬁs#ry. Finally,
the House Report on the Trade and Tariff Act of 1984, which
amended several provisions of Section 201, underscored this
concern with the viability of the industry. It decla:ed‘that
the Commission should not treat the industry's profit data as.
dispositive, but should also give careful consideration to

plant closings and employment trends in assessing the condition

2219 y.S.C. 2251(b)(1) (1982) (emphasis added).

23gge, e.g., 19 U.S.C. 2251(b)(3)(A) (1982) ("The Commission
may., in the case of a domestic producer which also imports,
treat as part of such domestic industry only its domestic
production. ") :
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4 An industry may be profitable in an

of the industx:y.2
accounting sense, while at the same time, it may pe shrinking
or dving. If tﬁévprbviders of capital are earning their
opportunity costs and barriers to entry and exit in the
industry are low, then plant closings and employment trends may

indicate a contracting or dying industry.25

B. Serious Injury

Section 201(b)(2)(A) sets forth specific economic factors
the Commission must consider in determining whether there is
serious injury:

[Tlhe significant idling of productive facilities in the

industry, the inability of a significant number of firms to

operate at a reasonable level of profit, and significant

unemployment or underemployment within the industry.26

In addition, the Commission may take into account any other
- economic factors it considers relevant;27 The 1984
amendments to Section 201 add a subsection which addresses the

relevant weight to be accorded these factors:

{Tlhe presence or absence of any factor which the
Commission is required to evaluate in subparagraphs (a) and

24y, R. Rep. No. 1156, 98th Cong., 24 Sess. 142 (1984).

25gee my discussion of serious injury in Carbon Steel, at
135-36 (Views of Vice Chairman Susan W. Liebeler).

2619 U.S5.C. 2251(b)(2)(A) (1982);’

2719 y.s.c. 2251(b)(2) (1982)



{(b) shall not necessarily bgsdispositive~of whether an
article is being imported into the United States in such
increased quantities as to be a substantial cause of
gerious iggury or threat of serious injury tg the domestic_
industrvy. :

Section 201(b)(7). as amended by the 1984 Act, defines the
phrase “"significant idling of productive facilities" as "the
closing of plants or the underutilization_oi production
capacitY“.z9 "For the five-year period ending in December -
1984, I conclude that there has not been a "significggt idling
of productive facilities®. Domestic‘nonrubber,footwgar |
capacity declined by less than 10 percent between 1980 and
1984, from 412 million pairs in 1980, to 388 gilliop pairs in
1984.30 | ' ‘

-Much of the reduced capacity is attributable to plant
closings. According to data verified by the QQmmissipn_sgaff.
there were 123 (net) closures in the industry between 1980 and

1984, which translates into a decline in the number of plants

of about 25 pe:cent.al‘ Meanwhile.'capacity utilization

2819 u.s.C. 2251(b)(2)(D) (Cum. Supp. 1985).

2914., (amending 19 U.S.C. 2251(b)(7) (1982)).
3°Re§ort at A-34, Table 19.

31§gg INV-1-107 (May 15, 1985), Memorandum from Acting

Director, Office of Investigations, to the Commission,
regarding plant closings. See also Report at A-35-37 .
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dropped from 78.0 percent in 1980 to 70.1 percent in 1984, 32
From 1980 to 1984 there has been a 26 percent decline_in United
States producers' shipments measured in 1980 dollars from $4.62
billion in 1980 to $3.42 billion in 1984. This decline is
significant, but not sufficient to constitute serious injury.

The profitability as measured by the ratio of operating
incomé to net sales, of éroups of firms seqregated by size of
production, declined in 1984 from 1980 for all sized firms. In
1984, only firms producing less than 200,000 pairs annually,
which accounted for less than 2 percent of domestic production
in 1984;33 showed a net 1055. Their ratio of operating loss
to net sales was 3.0 percent.34 For firms producing 4
million or more pairs of shoes, which accounted for 5?;0

35 the ratio of

percent of domestic production in 1984,
operating income to net sales fell in 1983 and again in 1984 to
7.4 percent, a level only below the 1980 level of 10.3 °
36
percent.
The traditional indicators used by financial analysts do

not reveal that the industry has been seriously injured over

3214. at A-34, Table 19.

33Report at A-31., Table 16.

34Report at A-55, Table 32.

35Report at A-31, Table 16. Preliminary official statistics
show such firms accounting for 51.2 percent of 1984 domestic

production. Report at A-136, Table F-5. .

36Report at A-58-59 , Table 32.
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the period of the investigation. Rather, ﬁhe data show that
the industry's adjustment from 1980 through 1983 was orderly
and the industry overall remains profitéble.37

The industry is in a period of consolidation. The
nonrubber footwear industry is characterized by a ratioc of
fixed to total assets of less than 17 percent. This low fixed
asset requirement makes entry and exit'easy.38 The optimal
scale for firms in this industry appeats to be over one million
" pairs per year.39 Since a large number 6f firms in the
industry operate below this level of_productidn. consoiidation
of firmé will and should coﬁtinue.

In an industry characterized by consolidation and rapid
ad justment to changing competitive conditions, the impact of
imports is not apparent in the financial data for the industry
in the years 1980-83. 1In fact, many of the financial ratios
typically used for industry analysis continue to show stability

40

in 1984. The quick and current ratios, which indicate

industry liquidity., improved in 1983 and remained constant in

37gee Report at A-18, Table 6 and A-35, Table 20.

 38Report at A-62, Table 34. 1In addition, total long term
assets, which include capitalized lease values of production
equipment are less than 24 percent of the total asset structure
in each of the five years of the investigation.

39gee Report at A-149-55 , Appendix H..

4oReport at A-62 , Table 34.
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1984. The ratios of net sales to fixed assets and net sales to
total assets show little variation over the five years. The
ratio of debt tobnet’worth actually declined in each year
during the period 1980-83 indicating a smaller proportional
burden of debt in relation to equity and the resulting enhanced
ability to borrow in the market place. 1In addition, firms
producing less than 200,000 pairs increased their total capital
expenditures as a percentage of both net worth and fixed assets
in 1984 over 1983.41

The average number of production and related workers
producing footwear. and the number of hours worked by those
emplovees, declinéd by 16 percent over the period of
investigation.42 ‘There were 104,000 such workers in 1980
compared with 87,000 in 1984.

Although the industry has contracted in the last few years,
and some indicia of industry performance indicate that it is
worse off today than at any time ih the recent past., the
industry's decline has not been sufficient to constitute
serious injury.43 Thus, I turn to the question of threat of

. serious injury.

4lgeport at A- 150, Table H-1.
4ZReport at A- 44, Table 26.
43I'do not believe that a finding of serious injury can be

based on data for one yvear only because we do not know if the
one yvear is an aberration.
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C. Threat of Serious Injury

In order. to find threat of serious injury the injury must

be clearly immihent.44 In determining whether there is

threat of serious injury, the Commission must consider:

a decline in sales, a higher and growing inventory, and a
downward trend in production, profits, wages., or employment
{(or increasing underemployment) in the domestic industry
concerned. . . . and all [other] factors which it
considers relevant."45 o

I have already discussed these factors.46 Although they
were insufficient evidence of serious injury, many of them
showed declining trends which could evidence threat of serious
injufy. |

The Commission traditionally requires that the threat be
teal rather than speculative and that serious injury be highly
47

probable in the foreseeable future. The Quéétidn'of threat

cannot be neatly separated from the question of cauéation. A

447he Senate Finance Committee's Report on the Trade Act of
1974 states that "[i]t is the intention of the Committee that
the threat of serious injury exists when serious injury.
~although not yet existing, is clearly imminent if imports
trends continued unabated."” S. Rep. 1298, 934 Cong.. 24 Sess.
121 (1974).

4579 y.s.c. 2251 (b)(2) (1982).
46gce supra notes 31-43 and accompanying text.
47Nonrubber Footwear: Report to the President, Inv. No.

TA-201-50, USITC Pub. No. 1545 (1984) at 19 (hereinafter
referred to as Footwear I11.




40
threat must come from some outside source and does not rest
solely on the condition of the domestic industry. My
affirmative threat determination is based on elementary
economics. The major foreign suppliers of nonrubber footwear
enjoy significant cost advantages relative to U.S. producers.
This comparative advantage will allow them to continue
expanding their productién and increasing their exports to the
United States. ‘

In 1980, imports accounted for 33.8 percent of domestic
consumption by value. 1In 1980, however, footwear imports into
the U.S; were restricted by brderly Marketing Agreements with
Taiwan and Korea. In 1982, the first full year during the
period of investigation in which imports were not restricted,
imports accounted for 41 percent of domestic consumption by
valué. In 1984, imports accounted for 52.3 percent of domestic
consumption by value.48 In 1984, the two largest foreign
suppliers of nonrubber footwear to the United States by volume,
Taiwan and Korea, together accounted for 59 percent of all
imports by quantity, and 46 percent by value. From 1982 to
1984, the volume of imports from these two countries increased

over 55 percent, while their real value increased over 43

48Report at A- 15, Table 4. Because shoes are not a fungible
good, it is appropriate to examine the relative market share
held by imports by value, rather than volume.
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vpercent.49 An examination of the footwear industries in

these two countries reveals the extensive steps they are taking
to become still more competitive and to increase their share of
the United States market.

Taiwan: Taiwan is the world's largest exporter of
nonrubber footwear to the Unlted States. From 1980 to 1984, in
terms of both quantity and value, imports of nonrubber footwear
from Taiwan exceeded those from any other country. ‘In 1984;
‘imports from Taiwan accounted for 42 percent of the quantity
and 29 petcent of the value of U.S. imports of nonrubber
footwear, and 30 percent of the quantity and 16 percent of the
value of apparent U.S. consumption. The Unitéd_States is
Taiwan's largest footwear export market. 1In 1984, the United
States accounted for 60 percent of the volume and 68 percent of
the value of Taiwan's footwear exports.so

Plastic footwear accounts for most of the footwear exported
to the United States from Taiwan. The significance of plastic
footwear, however, is declining at the expense of leather
footwear. Between 1982 and 1983, the value of the latter

increased 66 percent, while the value of the former increased

49Report, at A- 82, calculated by deflating the Customs value
by the Producer Prlce Index.

5°Report at A-66.
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only & percent.51 From 1980 to 1983, the production of
leather shoes increased at an annual rate of 46 pgrcent. As
part bf Taiwan'ébplah to develop high value-added footwear, the
industry has acquired the capability of manufacturing an
artificial leather requiring sophisticated techniques and
machinery. 1In addition, in 1984 a large Italian leather
company announced plans to establish a leather processing
factory in Taiwan. This plant is expected to improve the
quality of locally-produced footwear.52 Taiwan also gxpanded
its capacity by727 percent and increased its capacity
utilization rate from 77 percent to 85 percent sinée 1980.53
Finally, Taiwan enjoys a large éost advantage over the United
States because the hourly compensation of a Taiwanese footwear
worker is less than one-fourth of the American counterpart.
This difference is especially significant in the footwear
industry where labor is a substantiallportion of the total cost
of ’prod{xction.s4
Korea: By volume, Korea is the second largest source of

imported footwear into the United States. Over half of the

51Report at A-64.
52Report at A-64.
53Report at A-65.

S45ee FIA Prehearing Brief at 32 (for leather shoes produced

in the United States, labor accounts for nearly a third of the
total cost of production).
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nonrubber footwear produced in Korea is -athletic footwear.
Since 1980, Korean production of leather shoes has nearly
doubled to 39.6 million pairs a year. Because Kofean
compensation is currently 13 percent of U.S. compensation,
Korea has a significant cost advantage in producing footwear.
According to the FIA, the cost gap between U.S. and Korean
footwear producers is almost 30 percent for a typical ladies‘
pump.55 The Korean Footwear Exporter's Association (KFEA)
estimates the price gap between United States and Korean
leather shoes to be even larger.»56 |

Available data show that the rate of productivity growth in
Korea and Taiwan has been consiétently high in recent years.
Between 1982 and 1984, Taiwanese plastic products producers
increased their productivity 7.5 percent annually. Similarly,
Korean footwear producers increased their productivity 5
§ercent annually.57 |

There is also evidence to suggest that much of the
technology in the footwear industry is rapidly becoming

available throughout the world. Footwear machinery is sold in

SS5FIA Prehearing Brief at A-54-56.

S6posthearing Brief of Korean Footwear Exporters Association
at 1677. ' . . - ,

57volume Shoe Corp. Posthearing Brief at 27.
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: : ._ 58

South America, and Southeast Asia.
It is clear that the comparative advantage enjoyed by

foreign producers will enable them to increase their production

and exports to the United States. I, therefore, determine that

the domestic nonrubber footwear industry is threatened with

serious injury.

V. Causation

Section 201 requires that increased imports be a
substantial cause of serious injury or threat of serious injury
to the domestic industry.sg‘ Increased imports must be an
important cause of serious injury as well as a cause equal to
or greater than any other cause.60 Crucial to this inquiry.
but often overlooked, is that imports must be a cause of
serious injury. and not an effect.

The amount of imports are not wholly exogenous to the
domestic economy, but are in part endogenous. Thus, in order
to implement the causation requirement I use an economic

frameworklthat allows me to determine whether “increased

58acting Director, Office of Investigations, Memo to the
Commission, INV-I-106, May 15. 1985.

59The term "substantial cause" is defined as "a cause which
is important and not less than any other cause." 19 U.S.C.
2251(b)(4) (1982). ‘

605, Rep. 1298, 93rd Cong., 2d Sess. 120 (1974).
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imports" are a substantial cause of serious injury or an effect
of it.61
By defining "substantial cause" as a cause "which is
important and not less than any other cause,” Section 201(b)(4)
requires the Commission to compare and weigh causes. 1In order
to do so, it is important to examine causes.at the same level
of generality62 and to iﬁclude all possible causes of injury
to the domestic ‘mdust:::y..63

At the broadest level of generality there are only three

causes that can inflict injury on a domestic industry.  They

6lThis framework is set forth in more detail in Appendix A,
which follows my views on remedy. I used it in previous 201
cases. Carbon Steel at 137-42, Copper at 60-65, Tuna at 29,
Potassium Permanganate at 23-26. It is the causation framework
presented by the Federal Trade Commission in Carbon Steel,
Copper, Tuna, Potassium Permanganate, and the instant case.

The FTC's participation and critical analysis in these cases
has been particularly helpful to me.

621f the Commission compares causes at different levels of
generality, overlapping causes may result in double counting.
Furthermore, because any other comparison would be arbitrary,
such a requirement is implicit in a directive to compare causes
absent a strong contrary indication. 1In addition, one can
obviously increase the likelihood of an affirmative
determination by disaggregating causes. For example, if one
separates a decrease in domestic supply into "separate' causes
such as increased costs of pollution abatement, increased costs
‘due to management inefficiency, increased costs due to new
local taxes, increased labor costs, increased costs associated
with complying with a new "Buy America®" state statute, the more
likely it is that imports will be the greater cause.

631f the list of causes is not exhaustive, then the _
Commission cannot determine whether increased imports is "not
less [important] than any other cause."
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are: 1) a decline in demand; 2) a decline iﬁ domestic supply:
and 3) an increase in foreign supply.64 These changes in the
market for nonrubbér‘footwear can be expressed théough shifts
~in the relevant supply and demand curves. Because equilibrium
in the market for nonrubber footwear is determined by the
intersection of supply and demand curves, any injury to the
industry can be explained in terms of shifts in those curves.
A decrease in domestic demand is represented by an inward and
leftward shift of the demand curve; a decrease in domestic
supply is represented by an inward and lefﬁward shift'of the
domestic supply curve: and an increase in foreign supply is
represented by an outward and rightward shift of the foreign
supply curve. The consequence of an adverse shift in any of
these curves is either a decline in the price of nonrubber
footweQﬁ 6: a decline in the quantity of domestically produced
nontubber footwear. or both. |

An adverse shift in the demand'curﬁé for nonrubber
footwearl-reptesenting a decline in domestic demand, will
injure the domestic industry.65 Such a shift will redﬁce

both domestic output and imports, and it will result in a

64There could also be a decline in demand for United States
exports, but it is unlikely that a domestic industry could have
a significant export industry and be seriously injured by
imports. :

655ee e.q. Potassium Permanganate, at 23-25 (Views of Vice
Chairman Susan ¥. Liebeler).
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decline in price. An adverse shift in the domestic supply
curve for nonrubber footwear (reflecting increased costs or .
reduced productivity, or both) can also injure the domestic
industry, but unlike a decline in demand, it will cause an
. . . 66 . . .
increase in lmports. Finally. an adverse shift in the
foreign supply curve for nonrubber footwear (reflecting
decreased costs or increased productivity, or both) can also
injure the domestic industry and produce an increase in
. 67 . . .
imports. Only in the last case are increased imports a
substantial cause of injury.

This analysis of causation is supported by the legislative
history of Section 201, which lists several causes of injury
that cannot justify relief:

The existence of any of these factors such as the growth in

inventory would not in itself be relevant to the threat of

injury from imports if it resulted from conditions '

unrelated to imports. Such conditions could arise from a

variety of other causes, such as changes in technology or

in consumer tastes, domestic competition from substitute
products, plant obsolescence, or poor management.Ga‘

All of the factors listed in the Senate Report as

insufficient bases for an affirmative determination relate

66see Tuna at 29-30 (Views of Vice Chairman Susan W.
Liebeler). ‘ ) _

67See Copper at 65 (Views of Vice Chairman Susan W. Liebeler).

685, Rep. 1298, 93rd Cong.. 2d Sess. 120 (1974).
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either to domestic demand or supply.69- Changes in
technology., competition from substitutes, and consumer taste
are reflected in .the domestic demand curve. The rising costs
associated with plant obsolescence and poor management are
reflected in the domestic supply curve. On the other hand, no
cause of injury that relates to changes in import supply is
listed'amongvthe causes which do not justify relief.

A framework which exaﬁines only three curves has several
-advantages. First, it accords with the statutory language
requiring that imports be at least as great as any other cause,
because.it allows causes to ﬁe compared. The effect on the
domestic industry of the shift of each curve can be measured
and can be compared.

Second, in most instances this approach is based on
quantitative rather than qualitaﬁive data. In order to measure
the shifts in different curves over time, only price and
quantity datavin the current‘and base periods are needed. Such
data is generally available from a number of different public
sources as well as from the Commission's questionnaires, and it
is among the most reliable déta available in a Commission

investigation.

697he listed factors that affect domestic supply will also
cause an increase in imports. There will be movement along the
import supply curve but there will be no shift in this curve.
Thus, the increased imports are not a cause of injury.
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Third, this approach is transparent. Unlike other possible
approaches to causation, which can be quite opague, this one is
easy to follow. One only has to compare the effects of
different shifts in the curves, rather than make a subjective
judgment on which of a variety of gqualitative effects is most
importént. Furthermore, Commission precedent offers no other
meaningful, analytical framework with which to identify and
_compare causes.

Fourth, because the data is readily available and the
approach is transparent, this method provides reasonable
certainty. In most cases the parties involved should be able
to anticipate what the Commission will do on the causation
issue.

Fifth, this approach is consistent with intuitive notions
about causation. It makes sense to say increased imports are
the cause of injury to the domestic industry when foreign
producers are now able to sell their product in tpe United
States more cheaply. It is somewhat perverse, however, to
interpret increased imports as the cause of injury to a
domestic industry when the quantity of imports have increased
because the cost of producing the item domestically has
increased.

The economic approach I use to analyze causation differs
from the shift share analysis that is gaining adherents at the

Commission.70 Shift share analysis allows for only two

70gsee EC-1-172 (May 21, 1985), Memorandum from Director,
Office of Economics, to the Commission, regarding shift share
analysis for nonrubber footwear 1980-84; EC-1-174 (May 21,
1985), Memorandum from Director, Office of Economics, to the
Commission, regarding shift share analysis for nonrubber
footwear in 1984.
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possible causes of serious injury: decreasedAdemand and
increased imports. It does not conform with notions of
causality, becauée it treats declines in domestic productivity
as increased imports. Thus, shift share analysis is
inconsistent with Congressional intent, which explicitly
precludes relief when increased imports result from rising
domestic production costs. In the instant investigation, shift
share anaiysis and the economic approach both yield affirmative
causation determinations. This is because the increase in
imports is a result of a downward shift in the foreigﬂ supply
curve rather than an upward shift in the domestic supply
curve. In the next case, howevér, the results might differ.

I have previously applied this economic approach to
causation, to determine whether increased imports are a
sﬁbstantial cause of serious injury. This is its first
application'to threat of serious injuiy. Because in a threat
case the injuty is prospective, one muéi judge the future.

This is telatively easy to do in this case.

The éerioﬁs injury threatening the domestic industry is a
result of a dbwnward»and outward shift in the import supply
curve. The’growth in imports is a lagged response to a fall in
real import prices. Most shoes are produced according to
customer specifications. It takes at least several months for
foreign prédﬁcers'to deliver such custom orders. In addition,

the identity of the shoe supplier is impocrtant to the
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commercial purchaser who is likely to increase purchases from
sources over -time if they perform satisfactorily,.
Consequently, thé effects of a reduction in the price of
imported shoes on the United States market will not be fully
realized fdr several years. Thus, the appropriate way to
employ the analysis would not be to use contemporaneous prices
and quantities, but to use quantities- and lagged prices.

The available data strongly support the proposition that
foreign productivity has improved and foreign prices have.
declined in the last few vears. The data compiled. by the
Federal Trade Commission show a slight decrease in the weighted
average priée of imported sho.es.71 The index of footwear
import prices in the report when deflated by the. Producer Price
Index for all finished goods, indicates that real import prices
fell by 17.4 percent from 1974 to 1982.72 and by an
additional 2.1 percent between 1982 #nd'l984.

Estimates of foreign productivity'show significant gains
for}many major sources of shoes. Available.data show that the
rate of productivity growth in Taiwan and Korea consistently
has been high in recent years. ﬁétwéen 1982 andrlgeé.

Taiwanese producers of plastic products increased their

71lFTC, Prehearing Brief (Appendix A).
72Report at A-159, Table 1-2..
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productivity 7.5 percent annually.73 Korean footwear
producers increased their productivity over 5 percent annually
from 1982 to 1984.74

The available data does not suggest any pronounced upward
shift in the domestic supply curve for footwear. According to
the Department of Labor and responses to the Commission's
questionnaire, U.S. productivity increased by only 0.2%
annually between 1980 and.1983.75 The real wages of footwear
workers fell between 1983 and 1984 and the price of
domestically produced nonrubber footwear declined precipitously
by 8.1 éercent between 1983.and 1984.76
The final factor in the equation is domestic demand for

shoes. There has been no evidence that demand has declined

. . . . 7
over the period of investigation. 7 In fact, because both

73Republic of China, Monthly Bulletin of Labor Statistics,

187 (November 1984). Footwear accounts for about 50 percent of
the products reflected in this productivity index. Cited in
Posthearing Brief at Volume Shoe Corporation, at 27.

74posthearing Brief of Korean Footwear Exporter's
Association, Appendix B.

75Report at A-43, A- 46
" 76F1IA Posthearing Brief, Appendix 4.

77Domestic consumption has increased steadily only falling in
the fourth quarter of 1984. Data indicating increases in
consunption, however, 4o not necessarily mean that demand
increased. For example, outward shifts in the import supply
curve will cause increased consumption. There will be movement
(Footnote continued on following page)
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Vincome and population in the United States have increased,
there is strong reason to believe that domestic demand has
actually increased.78

The available data suggests that there has not been a large
rise in domestic costs or a substantial fall in domestic
demand. 1In addition, there is nothing to suggest such shifts
are imminent. On the other hand, the data support the
conclusion that foreign césts have fallen. Thus, I conclude
‘that there has been a large downward shift in the import supply
curve. This shift has injured the domestic industry, but not
yet seriously. Because foreign producers are expanding
"production in higher value-added market segments where they
have not traditionally been a major factor and because the
effects of a shift in foreign supply take time to be fully
realized, I conclude that an adverse shift in the import supply
curve is a substantial cause of the serious injury that
threatens the domestic industry. Therefore, I determine that
increased imports are a substantial cause of the threat of

serious injury to the domestic nonrubber footwear industry.

(Footnote continued from previous page)

along the demand curve but there will be no shift in the demand
curve. Changes in demand are reflected by shifts in the curve,
not by movement along 1it.

78This will be reflected by an outward and rightward shift of
the domestic demand curve.






55

VIEWS OF COMMISSIONER ALFRED E. ECKES

I determine that nonrubber footwear 1/ is being imported
into the United States in such increased quantities as to be a
substantial cause of serious injury or threat of serious injury
to the domestic nonrubber footwear industry. Since I have
found that the requirements of section 201 of the Trade Act of
1974 2/ are satisfied, I have joined the Commission majority in
recommending to the President thét quotas be imposed'on imports
of nonrubber footwear into the United States during the next
five.years. The details of that recommendation are contained
in our joint views, as well as my additional views regarding
certain aspects of the remedy recommendation.

The Commission last considered the impact of imports on
the domestic industry almost a year ago. At that time the
conventional indicators of serious injury--employment,
production, and profitability, among others--did not
demonstrate the level of injury required for an affirmative
determination in a escape clause investigation. 1In the present

investigation, conducted at the request of the Senate Finance

1/ Footwear, provided for in items 700.05 through 700.45,
inclusive; 700.56; 700.72 through 700.83, inclusive: and 700.95
of the Tariff Schedules of the United States (TSUS). -

2/ 19 U.S.C. sec. 2251.



56

Committee, those same indicators now direct an affirmative
finding of serious injury, and a further finding that imports
are the substantial cause of such injury. 3/

Based on the requirements outlined in section 201, the
Commission customarily employs a four-step analysis in each
section 201 investigation. First, it defines the industry in
terms of a preoduct that 1is like or directly competitive with
the imported article. Second, it considers whether the |
imported article is increasing either in actual terms or
relative to domestic production. Third, the Commission
considers whether the domestic industry is experienéing serious
injury or threat of serious injury. And last, the Commission
assesses whether increased imports are a substéntial cause of

the serious injury or threat thereof.

Domestic Industrvy

For purposes of a section 201 investigation, the domestic
industry consists of the producers of articles which are "like
or directly competitive" with the imported article. 4/
Domestic articles which are "like or directly competitive with®

imported articles are:

3/ This is the fourth footwear investigation which the
Commission has conducted under section 201. The results of the
earlier investigations and their historical perspective are
summarized in my separate views in Footwear: Report to the
President on investigation No. TA-201-50 . . . , USITC
Publication 1545 (1984) at 26-27. (Hereinafter "Footwear
TA-201-50"). See also Appendix D of the Commission report.

4/ 1% U.S.C. Sec. 2251{bi(1).
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those which are substantially identical in inherent or
intrinsic characteristics (i.e., materials from which
made, appearance, quality, texture, etc..), and . . .
those which, although not substantially identical in
their inherent or intrinsic characteristics are
substantially equivalent for commercial purposes, that
is, are adapted to the same uses and are essentially

interchangeable therefor. 5§/

The parties in this investigation have raised many 6f the
‘same questions regarding the definition of domestic industry
considered in last year's investigation. Once again the
fundamental issue is whether the Commission should find one
domestic nonrubber footwear industry, or two domestic nonrubber
footwear industries, one oriented to athletic footwear and the
other to nonathletic footwear. Respondents now arguing for a
two industry approach focus, in part, on the meaning of the
statutory phrase “"directly competitive® and contend that this
language requires "two-way substitution" between athletic and
nonathletic footwear for these to be included in a single
industry.

I have reviewed the briefs and listened carefully to
argumentation on these points, but have found no compelling
reason to modify my previous conclusion that the footwear
industry should be viewed as a single industry. 6/ To accept

the view of some respondents that "two-way substitution" must

5/ S. Rep. No. 1298, 93rd Cong., 2d Sess. at 122.

6/ 1 also reject arguments that differences in skills,
facilities, equipment, and marketing of athletic and non-
athletic footwear justify treating these as separate industries.
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exist would be to apply an overly restrigtive meéhing to the
phrase "directly competitive." The statute indicates that the
domestic and imported products must be "like® or *"directly
competitive.® To,assume that "directly competitive" means
"two-way substitution" would be to say that domestic and
imported products all must be "like" products, since "like"
products possess the same characteristice and, thus, are
necessarily gquivalent. Such an interprefation makeé the
phrase "directly competitive" merely a redundant version of
"like" product. 1 do not believe our lawmakers intended such
redundancy when they draf;ed section 201.

Furthermore, I do not share some of the respondents'
interp:etatiohs of ‘the 1980 Certain Motor Vehicles
investigation. 7/ 1t is asserted thét the present case is
analogous to the COmmission's decisiod'to distinguish among
different types of motor vehicle industries. The Commission
identified three separate industries--one producing passenger
cars, a second producing light trucks, and a third producing
medium and heavy trucks. In my view the more analogous
comparison is among the various types of passenger cars
avaiiable. The range extends from small two-seat sports cars
to large multi-passenger limousines. There is an enormous

variety of colors, body styles, and special features. The

7/ Certain Motor Vehicles and Certain Chassis and Bodies
Therefor: Report to the President on Investigation No. .
TA-201-44 . . ., USITC Publication 1110 (1980).
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decision to identify one industry consisting of producers of
passenger cars more closely resembles the situation regarding
nonrubber footwear. There are inexpensive running shoes, high
performance athletic shoes, work boots, moccasins, pumps,
wingtips and others. They come in a rainbow of colors; some
are plastic, some leather, some pigskin. Some have spiked
heels and open toes, some have flat heels., some are intended
for leisure activities and others for spedialized spdrting
intergsts such as hiking, baseball, football or golf. Some are
designed for fashion. 1In these instances, there are endless
choices of sizes and features, yet all share a basic similarity
of uses: they are worn on feet. 1In this situation, as in

Certain Motor Vehicles, it seems appropriate to consider a

continuum-type analysis in which thefe is at least one-way
substitution and often two-way substituﬁion among the various
products along the continuum. It is not necessary that
nonathletic shoes be used regularly or significantly for
athletic activities. In my judgment, one-way substitution of
athletic shoes for nonathletic shoes is sufficient to conclude
that imports of athletic footwear are “"directly competitive"
with domestic non-athletic footwear.

This approach is consistent with my analysis in the 1984
footwear investigation. 1In my opinion in that investigation., I
observed that "Section 201, however, does not require that the
goods produced by a given industry be perfect substitutes for

one another." 1In short, I believe that there is sufficient
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interchangeability among all segments of the nonrubber footwear
production to warrant a finding of a single nonrubber footwear

industry.

Increasing Imports

Turning next to the second analytical issue, I note that
the statutory requirement that imports be increasing is
satisfied when an increase is "either actual or relative to
domestic production.® 8/ In fact, imports have increased
according to both standards. From 1980 to 1983 actual imports
increased from 365.7 million pairs to 581.9 million pairs and
further increased to 72%5.9 million pairs in 1984. Measured by
the second standard, imports were almost equalito domestic
production in 1980, but by 1983 imports were one and two-thirds
times domestic production. By 1984, rising imports amounted to
two and one-half times domestic production. Considered eithe;
way, import trends clearly satisfy the "increasing" requirement.

At this point, it may be appropriate to emphasize another
point. I do not share the view that imports must be increasing
absolutely in order to satisfy this requirement. Over a long
period of time the Commission majority have consistently taken

the position that "relative to domestic production" is also

8/ 19 U.s.C. Sec. 2251(b)(2)(C).
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part of the test for increased imports. 9/ To abandon this
practice without good reason or legislative instruction, would
be to raise understandable concerns about the Commission's lack

of consistency in administering the law.

Serious Injury

Last year in Inv. No. TA-201-50, the Commission unanimously
concluded that increasing imports were not seriously injuring
or threétening with serious.injury the domestic nonrubber
footwear industry. Consequently, the third statutory
criterion--that the domestic industry be seriously injured or
threatened thereof--is a critical element of the current
investigation and my determination.

Before analyzing the latest data, it is appropriate to
address several threshold issues. Normally in a section 201
investigation the Commission evaluates carefully the data for a
full five-year period. 1In this investigation, however, it is
arguable that the Commission should give special attention to
the most recent of the five years, 1984, which was not fully

considered in the preceding investigation. 1In reviewing the

9/ For a more complete discussion of this issue, see "Views
of Chairwoman Stern, Commissioner Eckes, Commissioner Lodwick,
and Commissioner Rohr on Domestic Industry. Increasing Imports,
and Serious Injury." Carbon Steel and Certain Alloy Steel
Products, Report to the President on Inv. TA-201-51, vol. 1
(1984) USITC Publication 1553, at 24-28. Compare "Views of Vice
Chairman Susan Liebeler," id. at 132-134, and "Additional Views
of Vice Chairman Liebeler," Potassium Permanganate, Report to
the President on Inv. TA-201-54, (1985) USITC Publicaticn 1682,
at 19-20.
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statute and legislative history I conclude that the Commission'
has discretion to consider any reasonable time period, but the
period chosen should permit the Commission to assess trends and
factor out aberrations. Because the preceding investigation
was completed in mid-1984, changes in the conditions of the
footwear industry since that time obviously warran; special
emphasis. However, these short-term changes must also be
examined within the context of the industry's historical
pecformance.

fhere are other compelling reasons for looking at the
traditional five-year time period again. Subsegquent to our
investigation last year, the Departments of Commerce and Labor
changed certain preliminary data for 1982 and 1983. It is
important for the Commission té consider whether such
adjustments affect the interpretation of the overall pattern of
the performance of the nonrubber footwear industry. Also,
Congress amended several provisions of section 201 in the Trade
and Tariff Act of 1984. One amendment (subsection (b)(2)(D))
addresses the relevant weight to be accorded any factor listed
in subsection (b)(2)(A) and (b)(2)(B) of section 201. A second
adds section 201 (b)(7) which defines the phrase "significant
idling of productive facilities" as encompassing both “the
closing of plants or the underutilization of production
capacity." Finally, a third amendment, subsection (b)(2)(B),

specifies which inventory levels should be considered in
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assessing threat of serious injury. It would appear from the
legislative history that these amendments were intended merely
to clarify Congressional intent about the proper interpretation
of section 201 provisions. It does not seem that the changes
radically revised the underlying law.

Consequently, my own analysis of serious injury in the
present investigation closely corresponds with.the approach I
took last year, which I believe was compatible‘with the 1984
statutory changes. Then, and now, I have considered "“all
economic factors" and assessed in particular the three criteria
specifically enumerated in the statute: Is there signific;nt
unemployment or underemplovment in the domestic industry? Has
there been a significant idling of productive facilities in the
industry? Are a significant number of firms unable to operate

at a reasonable level of profit?

Significant Unemployment or Underemployment

Last year I concluded that "relatively low capital
requirements, coupled with restructuring in the industry and
the inherent uncertainties of footwear markets, dictate
fluctuating employment trends as the norm in this industry.®
It is now apparent to me, based on the entire record of the
investigation, including new employment data supplied by ;he
Department of Labor on 1983 conditions and information on net
plant closings, that present employment trends are not
*fluctuating." Rather, the data point unmistakably to
"significant unemployment or underemployment within the

industry.®
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Looking at a five-year pattern of data, official U.S.
Department of Labor statistics show the number of unemployed
workers in the industry has increased from 16,000 in 1980 to
27,000 in 1984, The unemployment rate for these years rose from
7.7 percent to 16.6 percent. Based on ITC questionnaire data,
total employment in the ihdustry increased from 124,599 in 1980
to 127,703 in 1981. It then declined to 108,175 in 1984, the
lowest level in the entire five-year period, and 8 percent
below 1983 levels.

Employment trends for production workers mirror overall
footwear employment patterns. The number of production and
related workers increased from 103,719 in 1980 to 106,846 in
1981, and then declined throughout the remainder of the
five-year period to 86,986 in 1984. From 1983 to 1984 the
number of production workers declined by about 10 percent.
Moreover, whereas in last year's investigation the Commission
found that the number of production and related workers had
risen in three of five product categories (women's, athletic,
and all other footwear) over the five-year period, the data now
show a different pattern. 1In all five categories the number of
production and related workers declined from 1983 to 1984,
dropping to the lowest levels in the entire five-year

period. 10/ 1In last year's investigation the Commission

10/ The number of hours worked by these employees
declined by 10 percent from 1983 to 1984.
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faced a different employment record. Despite an overall
shrinkage in jobs, the number of production and related workers
had increased in three of five categories. Also, the number of
hours worked had climbed over the five-year period. It is now
apparent that the present employment trends are not temporary
fluctuations. 1Instead, there is ample evidence of "significant

unemployment or underemployment within the industry.®

Significant Idling of Production Facilities:

In my views last vear I noted that available data obtained
from the Department of Commerce and Commission questionnaires
appeared to demonstrate *“that this industry is by nature an
industry in constant tranmnsition. The evidence of idle
production facilities within the industry does not comport with
the image petitioners wbuld create--that of an industry
experiencing serious injury.® At that time the data appeared
to show that production levels "are being maintained without
incurring excessive inventory build up." Capacity utilization
trends "for product categories accounting for two-thirds of
domestic production have not deteriorated significantly duriag
the past five yeats." And available information on plant
closings indicated these were largely either small firms or

firms producing injection molded or vulcanized footwear.



66

From the perspective of 1985 a far different picture
emerges of the domestic industry. It is now apparent that the
domestic industry is contracting at a rapidly accelerating rate
under the relentless hammering of increased quantities of
imports. What apéeared last year to be orderly adjustment by
the industry in tesponSe to changing conditions of competition
has become a rout accompanied by large numbers of plapt
closings.

Revisions in fhe Department of Commeice production data,
which were changed from the data available to the Commission
last year, now indicate that production déclined each year
dﬁring the five year period of the present investigation.
Revised data for 1983 and preliminary data for 1984 show that
domestic production.declined 13 perceht from 1983 to 1984, far
greateﬁ than the average 3.8 percent deéline for the period of
the investigation. Exhibitihg a similar trend, U.S. production
capacity décliﬁed over the five-year period from 411.6 million
pairs in 1980 to 388.0 million pairs in 1984. During the first
part ofvthis period éroduction capacity had climbed to a 427
millioﬁvpaif levei iﬁ 1981 and then remained stable through
1983 before falling 9 percent from 1983 to 1984. Most of this
decline, incidéntally, occurred in men‘'s and women's shoe
production, which accounts for some two-thirds of ﬁ.s.
production capacity altogether.

Capacity utilization data show an increase from 78.0
percent in 1980 to 79.1 percent in 1981, and then three

declining years to a five year low of 70.1 percent in 1984.
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Some of the most compelling data developed in the ptesent
footwear investigation by Commission staff show an accelerating
rate of plant closings. Over the entire period 1980-1984 a
total of 123 footwear plants closed (net of plant openings).
Of these 3 closed in 1980, 11 each in 1981 and 1982, 14 in
1983, and 84 in 1984. Closings in 1984 were broad—based,
affecting large and small producers, and firms that produced a
variety of nonrubber footwear. 11/ |

It is clear from the record of production leveis, capacity
declines and plant closings that the domestic footwear industry
has experienced a significant idling of production facilities
quite different from the trends observed in several earlier

investigations.

Profitability

Last year I observed that profit-and-loss information may
provide a clearer measure of an industry's recent health than
employment or production data. I should add another
observation: Where an industry's economic performance is
deteriorating rapidly, all Commission data may necessarily lag
behind marketplace realities, thus giving the Commission a
dated snapshot of the industry's actual condition. The

nonrubber footwear industry appears to be such an instance.

11/ See memorandum from Acting Director, Office of
Investigations, INV-I-107 (May 15, 1985). The figures cited
are net closings which were verified by the Commission staff.
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Consistentvwith my past analysis of profit-and-loss trends
in this industry, I have examined data presented to the
Commission both in the aggregate and on an individual producer
basis. The data come from firms accounting for 82 percent of
U.S. production in 1984, and my analysis is based only on sales
of domestically produced shoes. 12/ What the aggregate
statistics show is that for 134 firms reporting profit-and-loss
data in 1984, 36 of these reported operating losses for 1984
compared with 25 in 1983, 22. in 1982, and 12 each in 1980 and
1981. It is important to note that a significantly larger
number of firms reported lower levels of profitability in
1984. 1In that year 89 firms reported either losses or ratios
of operating income to net sales below 5 percent, compared with
64 such firms in 1983, and 62 in 1982.

One useful indicator for evaluating aggregate industry
profitability is the ratio of operating income to net sales.
For U.S. producers on their domestic operations producing
nonrubber footwear this ratio exhibited a trend compatible with
the profit—aad—loss trends cited above. Operating ratios
increased from 9.1 percent in 1980 to 10.1 percent in 1981, and
then declined to 8.0 percent in 1982. After climbing in 1983

to 8.7 percent, the ratio dropped sharply to 5.8 percent in

12/ The data do not exclude the impact of imported leather
uppers upon domestic profitability. Such uppers, both lasted
and unlasted, accounted for almost 10 percent of U.S.
production in 1984. The volume of these components does not
affect the trends in profitability for the industry: in fact,
data suggest that producers accounting for most of such imports
have ratios of operating income to net sales below the industry
averages for 1983 and 1%84. ‘
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1984. For the entire period 1980-1983, the operating ratio
exceeded the all-manufacturing operating ratio; however, in
1984, the 5.8 percent tatio for nonrubber footwear fell below
the 6.8 percent all manufactﬁring‘ratio. 13/

Viewed in another way, in 1983, 77 firms accounting for 31
percent of the domestic industry's net sales had operating
margins below the all-manufacturing average. By 1984, 103
firms with almost two-thirds of total sales had operating
margins below the all-manufacturing average. When all of these
consider&tions are weighed, I believe there is adequate
evidence that a significant number of firms have failed to
achieve a reasonable level of profit.

In a section 201 investigation the domestic industry must
be experiencing or threatened with serious injury. Serious
injury is important, crippling or mortal injury; it is injury
that'has permanent or lasting consequences. 1In my judgment,
based on evidence discussed in this section, the domestic
footwear industry is experiencing such serious injury. Without
a change in basic trends, domestic shoemakers may soon
experience a more acute form of injury--terminal injury.

Nonetheless, the question arises why an industry that has
experienced four relatively‘profitable yeafs in the last five,
and then one bad vear, should receive import relief under

section 201. Can such an industry truly be experiencing

13/ A similar relationship emerges when the footwear ratios
are compared with the operating income margins for
manufacturers of all nondurable goods.
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serious injury? My answer is unambiguous: Such én industry
can be seriously injured, and the footwear industry is a
perfect example. The Commission knows from previous
investigations that nonrubber footwear is an inherently import
sensitive industry, one constantly vulnerable to rapidly
changing competitive conditions. Within the last decade
revolutionary improvements in communications and transportation
have rapidly integrated nations with relatively low wage rates
‘into ;he world shoe production economy. A combination of cheap
'1abor, easily available technoldgy. and ease of entry for new
producers has exposed our domestic shoemakers to new sources of
competition which are overpowering the domestic industry with

massive supplies of nonrubber footwear.

Substantial Cause

I have found that imports are increasing and that the
domestic industry is seriously injured. The second and third
ma jor statutory tests are more than satisfied. One major test
remains: Are increaéed imports, in fact, a substantial cause
of that serious injury?

As background for that determination it is important to
;eview relevant statutory provisions. The law provides:

In making its determinations . . . the Commission

shall take into account all economic factors which it
considers relevant, including (but not limited to)--
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. . . (C) with respect to substantial cause,
an increase in imports (either actual or
relative to domestic preoduction) and a
decline in the proportion of the domestic
market supplied by domestic producers. 14/

1t further provides:

For purposes of this section, the term "snbétaﬁtial

cause" means a cause which is important and not less

than any other cause. 15/ S

During the course of this investigation parties offered
only two proposed causes of serious injury. Respondents
generally attributed the injury to a decline in demand during
1984. Petitionérs, however, asserted that imports were a more
important cause. One way to evaluate the relative importance
of these two causes‘is to use what econqmists call a
shift-share analysis. Such an exercise.may suggest the
relative importance of each factor, but Congress does. not want
the Commission to perform mathematical weighing. Rather, the
Commission is to evaluate "all economic factors which it
considers relevant.® I used this test only to suggest the
relative importance of factors, and it is only one of the ways
I sought to answer the primary causation question.‘:

In response to my inquiry Commission economists concluded
that for both the five year period (1980-84) and the two year
period (1983-84), "all of the decline in overall domestic

production for the domestic market, during both time periods,

14/ 19 U.S.C. Sec. 2251(b)(2)(C).
15/ 19 U.S.C. Sec. 2251(b)(4).
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is attributable to the increase in the market share of imports
(apparent U.S. consumption rose while domestic production
declined.)" 16/ When the same type of analysis is dohe for
1984 alone, Commission economists concluded that 39.6 percent
of the production decline from the first to the second half of
1984 was attributable to the increased market share of

imports. A strict mathematical weighing of partial year data
for 1984 might suggest that declining demand was a more
important cause of injury than increased imports in the second
half of the vear, but I do not consider this conclusion either
valid or determinative. For one thing, it reflects the tybe of
mathematical weighing that Congress warned against iﬁ the
statute. For another, partial year figures are subject to a
variety of data distortions. A more defensible approach in the
present case is to view the data for 1984 against the data for
the ﬁreceding yvears, as I have done.

What is most impressive in resolving the causation question
here is the pattern of imports and import penetration. As
noted earlier, imports have virtually doubled since 1980,
rising from 365.7 million pairs in 1980 to 725.9 million pairs
in.1984. As a share of domestic consumption, imports have also
increased from 49 percent in 1980 to 71 percent in 1984. Based
on annual data alone, the trend is obvious. This industry has

lost 22 percentage points of domestic market share over only

16/ Memorandum to Commissioner Eckes from the Industry
Economist, (EC-1-172), dated May 21, 1985.
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four vears. Nor does the pattern change when one looks at
imports according to value. According to this measure, imports
have increased from 33.8 percent of domestic consumption in
1980 to 54 percent in 1984. '

Based on this record there can be no question that imports
are both an important cause of injury and a cause of serious
injury "which is important and not less than any other cause.*"
These overwhelming trends make it evident that imports
"represent a substantial cause of . . . injury, and not just
one of a multitude of equal causes or threats of injury." 17/

Last vear the nonrubber footwear case seemed puzzling. On
the one hand the domestic industry was steadily losing market
share. There was a relatively high level of unemployment among
shoeworkers and there were some disturbing plant closings.

Even so, while the industry was clearly not healthy, it was not
mortally injured, either. As I indicated in that opinion, in
1983, 26 firms accounting for 46.5 percent of total sales
earned a net operating margin of 10 percent or better, while
only 30 firms accounting for 6.3 percent of sales had a
negative operating margin. The nonrubber footwear industry
average exceeded the all industry average. As I said on that
occasion, section 201 was "not designed to rescue troubled
firms within an industry: instead it was designed to shelter
entire industries that are éeriously injured so that they have

the opportunity to adapt to competitive conditions." Even

17/ s. Rep. No. 1298, 93rd Cong., 24 Sess. at 120.
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though I concluded aﬁ that time that the surge in imports did
not warrant an affirmative determination, I noted that “import
trends are disturbing," and I anticipated that the domestic
nonrubber footwear industry "could experience serious injury at
some point in the future.®

In 1985 there is né puzzlement concerning the impact of
imports on the nonrubber footwear industry. The small and
shrinking domestic industry is literally being overwhelmed by
cheaper imports. Undoubtedly, a ma jor factor at work is the
strong dollar, but as I have indicated there are changing
competitive factors at work, too. With instantaneous
communications, Boeing 747 jet freighters, and containerization
as well as the diffusion of shoemaking skills and technology,
Americans now produce and sell in a world shoe economy in which
many domestic firms are finding competitive advantages
disappearing, if not already vanished.

The Commission has no responsibility to determine in a
section 201 proceeding why imports aré increasing. The fact
that a strong dollar has harmed U.S. exports and attracted
impor;s is not determinative. WNor, is it relevant to inquire
in the present determination whether foreign producers are
subsidized by governments or are engaging in unfair dumping

practices. 18/ BAs I see it, we have a responsibility to

8/ Sec. 19 U.S.C. Sec. 2251(b)(s8).

—_—
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determine whether the facts of the case warrant relief under
the trade laws of the United States. Because imports are
increasing, because the domestic industry is seriously injured,
and because increasing imports are the substantial cause of
serious injury, I have made an affirmative determination in

this investigation.
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VIEWS OF COMMISSIONER SEELEY G. LODWICK ON INJURY

After considering all of the information in this
investigation, I have determined that nonrubber footwear 1/ is
being imported into the United States in such increased
quantities as to be a substantial cause of serious injury to
the domestic industry producing articles like or directly
competitive with the imported articles.

In this case I heve joined with my four colleagues in
making an affirmative determination. Nonetheless, I have
chosen to write separate views since I do not share all of
theit observations concefning injury. My views are set forth

below. 2/

Introduction

Section 201 of the Trade Act of 1974 3/ requires that all
three of the following conditions be satisfied:

(1) imports are increasing either in actual
terms or relative to domestic production:

(2) the domestic industry is seriously injured
or threatened with serious injury:; and

(3) such increased imports are a substantial
cause of the serious injury or threat
thereof.

1/ That is, footwear provided for in items 700.05 through
700.45, inclusive; 700.56; 700.72 through 700.83, inclusive;
and 700.95 of the Tariff Schedules of the United States.

2/ 1 have also joined with three of my colleagues in a
majority flndlng on remedy. Those joint views and some
additional views on the recommendation of relief are presented
separately.

3/ Section 201(b)(1l) of the Trade Act of 1974, 19 U.S.C. §
2251(b)(1).
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A year ago I participated in the previous case involving
nonrubber footwear, Inv. No. TA-201-50. 4/ The product
coverage of ﬁhe cése was identical to the present case. At
that time, the Commission found that while the first condition
was met, the second was not, thereby making an affirmative
decision impossible. BAs a result, a decision regarding the
third condition was never reached.

At that time, I determined that although imports were
increasing, the domestic industry was not then seriously
injured or threatened with serious injury. 1 found that the
industry was "reasonably profitable" and that the indicators
that showéd serious injury during the late 1%970's, were no
longer doiﬁg so. I stated that this stabilizing did not mean
that the industry had regained the productioh levels it o)
achieved ih the 1950's aﬁd 1860's, but only that under the law
the industry was not “presently® se;;ously injured or
threatened with injuty. I indicafed that the information I
reviewed clearly indicated that imports had seriously injured
the industry in the past and that it was "possible that they
will again if conditions and trends change." 5/

In the year since that decision, significant changes
océurred within the domestic nonrﬁbber footwear industry that

have altered my analysis and finding regarding the second

. 4/ Footwear: Report to the President on Investigation No.
TA-201-50 . . . ., USITC Publication 1545 (1984).
5/ 1d. at 46.
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condition. Considering the period 1980-84, as compared to the
1979-83 period of last year's case, I find that the indicators
relevant to injur§ are once again showing serious injury.
While imports continued to increase at a rapid pace, there was
a "significant idling of productive facilities" as a large
number of domestic footwear producers reduced production and
closed facilities due to declining shipments and
profitability. This, in turn, caused substantial declines in
employment within the industry. Thus, the second condition of
the statute is now satisfied.

Finally, turning to the third condition, causation, there
is no doubt that the rapidly increasing, overwhelming volume of
imports, both in absolute and relative terms, is an important
cause, and no less important a cause than any other, of the
serious injury suffered by the domgstic nonrubber footwear

industry.

Domestic industry

The Trade Act defines the term "domestic industry" in
terms of producers of an article "like or directly competitive*®
with the imported article. 6/ As in the prior case, I find the
appropriate domestic industry in this case consists of the
domestic facilities producing all nonrubber footweér.

As in the prior case, there was again considerable

argument that we should find two domestic industries producing

6/ 19 U.S.C. § 2251(b)(3) and S. Rep. No. 1298, 93rd Cong.,
24 Sess. 122 (1974).
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like or directly competitive articles, an athletic footwear
industry and a nonathletic footwear industry. It was argued,
among other things, that athletic and nonathletic footwear are
not like or directly competitive with each other and therefore
cannot be the products of the same industry.

Our statutory task in deciding the industry question is
twdfold. First, we mﬁst determine whether there is domestic
production of article§ like or directly competitive with the
imported article (or articles), and second, if there is, we
must determine what domestic facilities are producing these
artiéles. .

In the present case, there is domestic production of
articles corresponding to each of the various types of imported
footwear covered by the scope‘of this investigation.

In past cases, in determining whether there is one
industry or several industries, I have considered such factors
as whether the domestic products are made by the same firms, in
the same plants, and on the same or similar equipment, involve‘
the same or similar worker skills, are generally marketed
through the same retail outlets, and serve the same basic
function. Applying those conceptions to the present case, I
have found that there is a single industry producing the
various types of nonrubber foétwear.

While there is a tendency in the industry to produce oniy

certain types of footwear in certain plants and there are some

important differences in certain of the equipment and skills
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used in producing the various types, the larger firms tend to
produce a wide variety of nonrubber footwear, including
athletic and nonathletic. 7/ Furthermore, the various types of
nonrubber footwear are generally marketed through the same
retail outlets.

The question of whether two products are like or directly
competitive with each.other is relevant to.but not dispositive
of the domestic indusﬁry issue. While I believe that athletic
and nonathletic footwear are directly competitive with each
other, I need not make such a finding in order to conclude that
athlétic and nonathletic‘footwear are the product of the same |
industry, any more than I need find that size 6 and size 10
shoes of a given style are like or directly competitive with
each other. I would have difficulty finding that certain types
of footwear, such as“soft-soled infants' footwear and
steel-toed work boots, are like or directly competitive with
each other, but I believe that such footwear is still the

product of the same industry.

Increased imports

The first criterion the Commission must consider in making
a determination under section 201 is whether the imported

articles are being imported in "increased quantities," in

7/ At the hearing, two witnesses representing the domestic
industry testified that their companies had produced athletic
footwear in the same plants and on the same production lines as
nonathletic footwear. Two other domestic producers testified
that the machinery and worker 'skills necessary for the
production of athletic and nonathletic shoes are substantlally
similar. See Transcript at 352-55.
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either absolute quantities or quantities relative to domestic
preoduction.

Under either:measure. imports of nonrubber footwear have
increased considerably over the S5-year period of investigation,
1980-84. U.S. imports of nonrubber footwear nearly doubled
between 1980-84, increasing every year, from 366 million pairs
in 1980‘to 726 million pairs in 1984. 8/

During this same period, domestic production fell
steadily. 8/ Thus, the ratio of imports to production
increased from 95 percent in 1980 to 243 percent in 1984. 10/

—_—

Therefore, the first criterion is clearly satisfied.

Serious injury

Section 201(b)(2)(A) sets forth specific economic factors
that the Commission is to comsider in determining whether there
is serious injury:

[Tlhe significant idling of productive facilities in
the industry, the inability of a significant number of
firms to operate at a reasonable level of profit, and
significant unemployment or underemployment within the
industry. 11/
Further, the statute notes that the Commission may take into
account any other economic factors it considers relevant. 12/
The Trade and Tariff Act of 1984 amended several

provisions of section 201 including that which states the

8/ Report at A-20-21 , Table 7.
S8/ Id. at A-26., Table 11.

10/ 1d4. at A-24. Table 10.

11/ 19 U.S.C. § 2251(b)(2)(A).
12/ 19 U.S.C. § 2251(b)(2).
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relevant weight to be accorded any factor listed in subsections
(b)(2)(A) -and (b)(Z)(B) of section 201. It states:
[Tlhe presence or absence of any factor which the
-Commission is required to evaluate in
subparagraphs (A) and (B) shall not necessarily
be dispositive of whether an article is being
imported into the United States in such increased
quantities as to be a substantial cause of
serious injury or threat of serious injury to the
- domestic industry. 13/

During the course of this investigation, as was the case a
vear ago, I analyzed each of the industry performance
indicators enumerated in section 201. This analysis
establishes that those indicators, which, at best, were
described as stabilizing just a year ago, now show a
deterioration in the condition of this industry to the point of

serious injury.

Significant idling of productive facilities. Section

2081(b}){(7)., as amended by the 13984 Aqt. defines the phrase
#*gignificant idling of productivé facilities" as encompassing
both "the closing of plants or the underutilization of
production capacity.” 14/ There was clearly a "significant
idling of productive facilities" during the period 1980-84.
Domestic nonrubber footwear capacity increased during the
fifst three years of the period under investigation, from 412
million pairs in 1980, to 427 million pairs in 1981 and 428

million pairs in 1982. Capacity dropped slightly in 1983, to

13/ 19 U.S.C. § 2251(b)(2) (D).
14/ 19 U.S.C. § 2251(b)(7).
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426 million pairs, and then fell sharply in 1984, to 388
million pairs. 15/

By looking at capacity utilization rates and the number of
plant closures over the period of investigation, it is apparent
that much of the reduced capacity in 1984 was due to the

*closing of domestic plants. According to data verified by the
Coﬁmission staff, whiie only three plants were closed (net) in
1980, 11 plants in 1981 and égain in 1982, and 14 plants in
1983, in 1984, 84 plants (net) were closed. 16/ ' Meanwhile,
capacity utilization increased slightly between 1980 and 1981,
fromA78.0 percent to 79.i percent, before dropping to 73.1
percent in 1982, to 70.3 percent in 1983, and to 70.1 percent
in 1984. 17/ It is significant that even though capacity
declined between 1983 and 1984, domestic producers were unable
to increase their capacity utilization rates. 1In summary, the
declines in domestic production, capacity and capacity

utilization have reached serious proportions.

Profitability. The decline in the financial performance

of domestic footwear manufacturers over the period of
investigation is unmistakable. As shipments and net sales by
domestic producers declined, the number of firms, and the size

of firms, unable to earn a reasonable level of profits soared.

15/ Report at A-34, Table 19.

16/ See INV-I-107 (May 15, 1985), Memorandum from Acting
Director, Office of Investigations, to the Commission,
regarding plant closings. See also Report at A- 35-37.

17/ Report at A-34, Table 19.
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Thus, domestic producers shipped 300 million pairs of
shoes in 1980, with a value of $3.6 billion, 309 million pairs
in 1981, with a value of $4.1 billion, 292 million pairs in
1982, with a value of $3.9 billion, 280 million pairs in 1983,
with a value of $4.0 billion, and only 259 million pairs in
1984, with a value of $3.8 billion. 18/ Significantly, unlike
prior years, in 1984..producers in every size category, from
those producing fewer.than 200,000 pairs to those producing 4
millioh pairs or more, showed declines in the quantity of
shipments. 19/

Operating income fof domestic footwear manufacturers'
operations producing nonrubber footwéar rose from $297 million,
or 9.1 percent of net sales in 1980, to $375 million, or 10.1
percent of net sales in 1981.Ibefore falling in 1982 to $29%0
million, or 8.0 percent of net sales. Although operating
income increased in 1983 to $312 million, or 8.7 percent of net
sales, in 1984 operating income fell precipitously to $204
million, or 5.8 percent of net sales.

Significantly, the number of firms reporting losses grew
alarmingly in 1984. Of 130 reporting producers in 1982, 22, or
17 percent, reported operating losses and 23, or 18 percent,
‘reported net losses before taxes, and of 133 reporting

producers in 1983.'25 reported operating losses and 25, or 19

18/ Id. at A- 40, Table 23.

19/ Also, producers in all size categories but those
manufacturing between 200,000 and 500,000 pairs annually showed
declines in the value of their shipments between 1983 and
1984. However, even in that instance, the increase in value
was minimal. 14d.
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percent, reported net losses before taxes. In 1984, of 134
reporting producers, 36 firms, or 27 percent, had operating
losses and 43 firﬁs, or 32 percent, had net losses before
taxes. 20/ Moreover, the declines in operating income from
1983 to 1984 occurred for all sized firms, except those
producing 2 million to 4 million pairs of shoes annually. 21/
Clearly, a significant number of domestic firms are unable
to operate at a reasonable level of profitability. Unlike a
year ago, it is now apparent that domestic footwear
manufacturers are not faring as well as other U.S. industries.
Although domestic footwear producers showed a ratio of net
operating income to net sales of 8.0 percent in 1982 and of 8.7
percent in 1983, compared with a ratio of net operating income
to net sales of 5.1 percent and 5.9 percent for total U.S.
manufacturing in 1982 and 1983, respectively, that ratio for
footwear producers fell in 1984 to 5.8 percent while for total

U.S. manufacturing, the ratio increased to 6.8 percent. 22/

Employment. The average number of production and related

workers producing footwear, and the number of hours worked by

20/ 1Id. at A-50-54 , Table 31.

21/ Id. at A-55-59 , Table 32. :

22/ Id4. at A-53. See also INV-1-112 (May 20, 1985). Even
wheéen compared to the performance of nondurable goods industry,
the performance of the domestic footwear industry during the
most recent period appears poor. In 1983, domestic shoe
producers' operating margins were above those of the nondurable
goods industry, with shoe producers showing a margin of 8.7
percent while the nondurable goods industry showed a margin of
6.6 percent. Yet, in 1984, U.S. footwear producers' margins
fell to 5.8 percent and were below the 7.0 percent margins of
firms producing nondurable goods.
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those employees, declined over -the period of

investigation. 23/ There were 104,000 such workers in 1980,
107.000 in issl, iOl,OOO in 1982, 96,000 in 1983, and 87,000 in
1984, a decline of 19 percent between 1981 and 1984 and 10
percent between 1983 and 1984. Not surprisingly, ﬁnemployment
in the footwear industry was high throughout this period. 24/
In 1980, there were 16.000‘unemployed footwear wofke;s and an
unemployment rate among footwear workers of 7.7 percént. In
1981, the number of unemployed footﬁear_workers rose to 27,000
and the unemploymept rate rose to 12.5 percent. Between 13882
and 1984, unemployment in this industry rose to its highest
levels in the last 10 years. There were 41,00Q unemploved
footwear workers in 1982, and an unemployment rate of 19.4
percent, 37.000 unemployed workefé'ih'l983, with an
unemployment rate of 18.6 percent{ and 27,000 unemployed
workers in 1984, for an ungmployment;:ate»of 16.6 percent.

Not only were there substantial @eclines in the number of
production and related workers producing noﬁrubber footwear,
but also there Qas a large drpp in the nuﬁbet qf hours worked
by those workers. 25/ The number of houfs worked rose from
1980 to 1981, to 197 million hours, however, from'i981 to 1984,
thére was a continual decline‘of 19 percent to 159 million
hours. | . _

Thesé declines in employment and hours worked are

significant. They indicate the serious injury being faced by

Report at A-44, Table 26.
I1d. at A- 48. -
Id. at A- 44, Table 26.

NV 1N
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this industry and its workers as shipments have fallen and

production has had to be reduced, causing worker hours to be

cut back and plants to be closed down.

Substantial cause

—_———— ——— e ——————

In order to make an affirmative determination, the
-Commission also must determine that increased imports are a
"gubstantial cause" of the serious injury it has found to
exist. Section 201(b)(4) defines substantial cause as "a cause
which is important and not less than any-other cause. "’ 26/
Further, the statute instructs the Commission to:
take into account all economic factors which it
considers relevant, including (but not limited
to)--. . . an increase in imports (either actual
or relative to domestic production) and a decline
in the proportion of the domestic market supplied
by domestic producers. 27/
The Senate Report notes:

The Committee recognizes that ‘weighing®
causes in a dynamic economy is not always
possible. It is not intended that a mathematical
test be applied by the Commission. The
Commissioners will have to assure themselves that
imports represent a substantial cause or threat
of injury, -and not just one of a2 multitude of
equal causes or threats of injury. . . 28/

In our last investigation of the nonrubber footwear
industry, the Commission did not reach the question of
causation. In this investigation, I considered a number of

possible causes for the serious injury to the domestic

26/ 19 U.s.C. § 2551(b)(4).
27/ 1% U.s.C. § 2251(b)(2)(c).
28/ S. Rep. No. 1298, 93rd Cong., 24 Sess. 120-21.
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nonrubber footwear industry. Among these were: shifts in
footwear fashions reflecting consumer preferences for athletic
and athletic-style footwear and for "softie" and woven leather
shoes, which are produced more inexpensively outside the United
States; the high value of the dollar compared to other
currencies; the relatively lower labor costs within competing
coﬁntries; and the doﬁestic producers’ decisions to increase
imports in order to suéplement their own lines. These other
causes.are, in fact, part of the reason why imports have
increased and cannot be construed as separate causes of serious
injury on their own. '

The fact ;emains. however, that the growth rate of imports
to domgstic consumption has been phenomenal over the past few
vYears, and now stands at over 71 percent. This has occurred
despite a large and rapid increase in the total domestic demand
for nonrubber footwear since 1981. As a result, the domestic
producers of nonrubber footwear have been unable to share in
.any of the growth.

I therefore find that the increase in imports. both actual
and relative to domestic production, along with the steady
decline in domestic producers' share of the U.S. market,
establishes that increased imports are a substantial cause of
the serious injury suffered by the domestic nonrubber footwear

industry.
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VIEWS OF COMMISSIONER DAVID B. ROHR
ON INJURY ’

On July 9, 1984, I transmitted to the President my
formal views on the condition of the domestic nonrubber
footwear industry as revealed by the data gathered in
Investigation No. TA-201-50. Today. one year later, I am
again reporting to the President my-views on whe;her
increasing imports are a substantial cause of serious
injury to the domestic nonrubber footwear industry. Since
the time of last year's in?estigation, imports have
continued to enter the country at an acceleréting pace,
the condition of the industry has deteriorated
extensively, and the trends toward a stabilized industry
which appeared in last year's daﬁa can now be seen as
short-lived and/or based on inaécu:ate official data. 1In
light of these new developments and data, I conclude that,
in Investigation No. TA-201-55, increasing imports are a
substantial cause of serious injury to the domestic

industry.

DOMESTIC INDUSTRY
The question of the proper definition of the
domestic industry has been difficult in pastl

investigations involving footwear. The issue was raised
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in the present investigation whether to-determine there is
a domestic athletic fdotwear industry separate from the
industry producing other nonrubber footwear. Recognizing
that there are domestic producers of athletic footwear,
the resolution of this issue rests on whether imported
athletic footwear ié "like" or "directly" competitive"
with domestic nonathietic footwear.l

The first question I address is whether. imported
athletic and domestic nonathletic footwear are "like"
arﬁicles. There is somé overlap in the production
_processes and marketing of athletic -and nonathletic
footwear. However, there are also significant
differences.

As a practical matter, most athletic footwear is‘
produced in different establishments from those used for

the production of nonathletic footwear. Research and

1 The Senate Report explains that in defining the

domestic industry which produces articles "like or

directly competitive with imports, the Commission

should look at articles:
which are substantially identical in inherent
or intrinsic characteristics (i.e., materials
from which made, appearance, gquality, texture,
etc.), and . . . which although not
substantially identical in their inherent or
intrinsic characteristics are substantially
equivalent for commercial purposes, that is,
are adapted to the same uses and are essential

' interchangeable therefor. ‘ :

S. Rep. No. 1298, 93rd Cong., 24 Sess. 122 (1974).
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development, emphasizing performance and comfort, and
different technology and employee skills are utilized for
the production of athletic shoes. Based on these
distinctions, I cannot find that athletic and nonathletic
shoes meet the statutory test for "like" articles. I
therefore find thatvimported athletic shoes are not "like"
domestic nonathleticishoes.

Even though athletic and nonathletiq footwear are
not "like" products, producers of such footwear may be
considered a single doméstic industry if domestic
~nonathletic footwear is deemed "directly competitive” with
imported athletic footwear. The legislative history
defines "directly competitive" as "substantially
equivalent for commercial purposes, that is, are adapted
to the same uses and are essentially interchangeable
therefor.”

The argument was made by several athletic footwear
producers that athletic footwear may be used for the same
purposes as nonathletic footwear but that nonathletic
footwear seldom can be used for athletic purposes. It was
then argued that only "two-way substitution” meets the
"interchangeability" required by the concept of direct
competition. The counterargument made by other domestic
producers was that while two-way substitutability would be

“perfect" interchangeability, the statute calls only for
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"essential® interchangeability. It was arqued that this
lesser standard would be satisfied by one-way
substitutability.

The distinction between one- and two-way
substitutability, howéver, does not resolve the "directly
coﬁpétitive" issue. The proper approach to determine
whether athletic and nonathletic footwear are directly
competitive is to look at those uses for which either
product may be used. comparing the number, size, and
commercial importance of these overlapping uses with those
uses in which 6n1y one or the other product may be used.
Upon that basis, we then can determine if the overlapping
uses of the two products are sufficiently extensive that
the products may be deemed to be directly competitive.

In the present investigation, there are clearly
many types and styles of both athletic and nonathletic
footwear. Some of this footwear, for reasons of design,
custom, price, and other factors, may have only a limited
range of uses. Others have a broad range of uses. A
substantial portion of both athletic and nonathletic
fbotwear is purchased and used in contexts in which either
athletic or nonathletic footwear is suitable. A large
portion of the production of both types of footwear is
affected by the deciéion to purchase one or the other type

of footwear. These products are thus directly competitive
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and it is appropriate to define a single domestic industry
in terms of produceISrof both athletic and nonathletic

footwear.

INCREASED IMPORTS

The first criteria the Commission must consider in
making a determination under section 201 is whether the
imported articles are being imported in “increased
gquantities.” An increase in either absolute quantities or
gquantities relative to domestic production would suffice
to reach an affirmative defermination as to increased
imports.  Under either measure, imports of nonrubber
footwear have increased considerably over the period of
investigation.’

U.S. imports of nonrubber'footwear increased every
year from 1980 to 1984.2 In 1980,‘366 million pairs of
nonrubber footwear were imported into the United States.
Imports increased slightly in 1981, to 376 million pairs,
and then by over 100 million pairs in 1982, when 480
million pairs were imported. 1Imports again grew by over
ioo million pairs in 1983, increasing to 582 million
bairs. In 1984, imports of nonrubber footwear reached 726

million pairs, an increase of 25 percent over 1983 imports.

2 Report at A- 20-21, Table 7.
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During these same periods, domestic production fell
steadily, causing imports to overtake domestic production
of nonrubber footwear.3 Thus, in 1980 and 1981, imports
closely matched domestic pzoduction, with ratios of
imports to domestic production of 95 and 101 percent,
téspectively. in 1982. the ratio of imports to domestic
production was 134 pércent. That ratio grew steadily to
169 percent in 1983 and to 243 percent in 1984.4

If imports are analyzed in terms of value, the
inérease in imports ovei the period of investigation is
‘substantial.s Measured in 1980 dollars, the value of
imports grew by 102 percent over the period 1980-84, from
$2.3 billion to $4.7 billion in 1984. Growth in value
between 1983 and 1984 alone was 24 percent.

The significance of these increases is most
graphically illustrated by looking at the relationship
between the quantity of imports and apparent consumption.
In 1980, imports of nonrubber footwear accounted for 49
percent of domestic consumption of nonrubber footwear.

Imports increased to 51 percent of domestic consumption in

3 14. at A- 26, Table 11.

4 In the first two months of 1985, the ratio of
imports to domestic production reached 302 percent.
1d. at A-24. :

5 1d. at A- 0-21- -
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1981, and to 58 percent of consumption in 1982. 1In 1983,
imports grew to 63 percent of domestic footwear
consumption. By 1984, imports accounted for 71 percent of

apparent consumption of nonrubber footwear.

CONDITION OF THE INbUSTRY

Section 201(b5(2)(A) of the Trade Act of 1974 sets
forth specific economic factors which the Commission is to
consider in determining whether an industry is suffering
sefious injury: '

[Tlhe significant idling of productive facilities

in the industry, the inability of a significant

number of firms to operate at a reasonable level of
profit, and significant unemployment or
underemployment within the.industry.6
Further, the statute notes that the Commission may take
into account any other economic factors it considers
.relevant.7

I note that the 1984 amendments to section 201 add
a subsection which addresses the relevant weight to be
accorded any factor listed in subsections (b)(2)(A) and
(b)(2)(B) of section 201. That new subsection states:

[Tlhe presence or absence of any factor which the

Commission is required to evaluate in subparagraphs
(A) and (B) shall not necessarily be dispositive of

& 19 U.S.C. § 2251(b)(2)(A).
7 19 U.S.C. § 2251(b)(2).
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whether an article is being imported into the

United States in such increased quantities as to be

a substantial cause of serious injury or threat of

serious injury to the domestic industry.8

As in last year's investigation of the nonrubber
footwear industry., I analyzed each of the industry
performance indicators enumerated in section 201. These
indicators now clearly point to a finding of serious
injury.

Significant idling of producti§e _
facilities--Section 201(b)(7). as amended by the 1984 Act,
defines the phrase "significant idling of productive
faéilities“ as encompassing Both “"the closing of plants or
the underutilization of production capacity.”9 In this
instance, there has qlearly been a "significant idling of
prdductive facilitieé." especialiy during 1984.

Although domestic nonfubbeﬁ'footwear capacity
increased during the first three years of the period under
investigation, from 412 million pairs in 1980. to 427
hillion.pairs in 1981 and 428 million pairs in 1982,
:capacity dropped slightly in 1983, to 426 million pairs,

and then fell sharply in 1984, to 388 million pairs.lo

8 19 U.S.C. § 2251(b)(2)(D).
9 19 U.S.C. § 2251(b)(7).
10 Report at A- 34, Table 19.



By looking at capacity ﬁﬁilization rates and the
number of piant.closures over the period of investigation,
it is apparent that much of the reduced capacity in 1984
was due to the closing of domestic plants. According to
data verified by the Commission staff, while only three
plants were closed (met) in 1980, 11 plants in 1981 and
again in 1982, and 14 plants in 1983, in 1984, 84 plants
{net) were closed.11 Meanwhile, capacity utilizgtion
increased slightly between 1980 and 1981, from 78.0
percent to 79.1 percent, then dropped to 73.1 percent in
1982, to 70.3 percent in 1983, and to 70.1 percent in
1984.12 I £find it significant that even though capacity
declined between 1983 and 1984, domestic producers were
unable to increase their capacity utilization rates. The
declines in domestic production have reached serious
proportions. |

Profitability--The decline in the financial
performance of domestic footwear manufacturers in 1984 is
unmistakable. As shipments an& net sales by domestic

producers declined, the number of firms unable to earn a

11 See INV-1I-107 (May 15, 1985), Memorandum from
Acting Director, Office of Investigations, to the
Commission, regarding plant closings. $See also
Report at A- 35-37.

12 Report at A-34., Table '19.
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reasonable level of profitability has increased
significantly.

Thus, domestic producers shipped 300 million pairs
of shoes in 1980, with a valug_of $3.6 billion, 309
million pairs in 1981, with a value of $4.1 billion, 292
million pairs in 1982. with a value of $3.9 billion, 280
million pairs in 1983, valued at $4.0 billion, and only
259 million pairs in 1984, with a value of $3.8
billion.13 Significantly. unlike prior years, in 1984,
producers in every size'category.,from-those producing
fewer than 209,000 pairs to-thése producing 4 million
pairs or more, showed declines in the quantity of
shipments.14

Operating income for domestic footwear
manufacturers' operations producing nonrubber footwear
rose from $297 million, or 9.1 percent of net sales in
1980, to $375 million, or 10.1 percent of net sales in
1981, before falling in 1982 to $29%0 million, or 8.0
percent of net sales. Although operating income increased

in 1983 to $312 million, or 8.7 percent of net sales, in

13 14. at A-40, Table 23.

14 p31so, producers in all size categories but that
manufacturing between 200,000 and 500,000 pairs
annually showed declines in the value of their
shipments between 1983 and 1984. However, even in
that instance, the increase in value was minimal. Id.
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1984 operating income fell precipitously to $204 million,
or 5.8 percent of net sales.

The number of firms reporting losses increased
substantially in 1984. Of 130 reporting producers in
1982, 22 reported operating losses and 23 reported net
losses before taxes, and of 133 reporting producers in
1983, 25 reported opérating losses and 25 reported net
losses before taxes. 1In 1984, of 134 reporting producers,
36 firms, or 27 percent of the total, had operating losses
and 43 firms, or 32 peréent of the total, had net losses
before taxes.15 Moreover, the declines in operating
income from 1983 to 1984 occurred for all sized firms,
except those producing 2 million to 4 million pairs of
shoes annually.16 As a share of net sales, operating
income fell less for the largest firms (producing over 4
"million pairs per year) than for firms producing between 1
and 2 million pairs annually.

A significant number of domestic firms are unable
to operate at a reasonable level of profitability. In
contrasting the profitability data collected during this
investigation with that collected during the last

investigation of the nonrubber footwear industry., it is

15 1d4. at A-s50-5; . Table 31.
16 1d. at A-55-59 , Table 32.
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now apparent that domestic footwear manufacturers are not
faring as well és other U.S. industries. Thus, although
domestic footwear producers showed a ratio of net
operating income to net sales of 8.0 percent in 1982 and
of 8.7 percent in 1983, compared to a ratio of net
operating income to net sales of 5.1 percent and 5.9
percent for total U.S. manufacturing in 1982 and 1983,
respectively, that ratio for footwear»producers ﬁell in
1984 to 5.8 percent while for total U.S. manufacturing,
the ratio increased to 6.8 percent.17

Financial indicators--In addition to an analysis of
the profitability of the dqmestic nonrubber footwear
industry, I have also analyzed the financial indicators of
the general condition of the industry. These indicators
include various measures both of profitability and general
performance, related to other finahcial measures, and are

used to establish an impression of the industry's

17 14. at A-53. See also INV-I-112 (May 20,

1985). Even when compared to the performance of the
nondurable goods industry, the performance of the
domestic footwear industry during the most recent
period appears poor. In 1983, domestic shoe
producers' operating margins were above those of the
nondurable goods industry., with shoe producers
showing a margin of 8.7 percent while the nondurable
goods industry showed a margin of 6.6 percent. Yet,
in 1984, U.S. footwear producers' margins fell to 5.8
percent and were below the 7.0 percent margins of
firms producing nondurable goods. 1d.
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operation and competitiveness. We undertook a similar
analysis ih‘las£ vear's investigation and a comparison
with recent indicators highlights the deterioration of the
industry in the last year. This analysis of financial
indicators therefore supports the conclusion drawn from
other indicators of the performance of this industry that
it is experiencing serious injury.

The financial ratios for 1980-83 in this
investigation show an overall pattern of stability or
impl:ovemexit.]-'8 In many of the 1984 ratios, however, the
financial ratios show a significant reversal from the

pattern that existed in 1980-83.19

‘The industry was

able to adjust both short-term and long-term assets to
declining shipmentszo as witnessed by the stable quick

and current ratios. However, the ability of these assets
to generate revenue was severely impaired in 1984. The
relative burden of debt, indicated by the ratio of debt to
net worth, increased in 1984 as capital expenditures
increased.

The earning ability of these increased assets, as

reflected by the ratio of operating income to total

18 14. at A-62, table 34 and Nonrubber Footwear:
Report to the President on Inv. no. TA-201-50, USITC
Pub. No. 1545 (1984), table 26 at A-48.

19 Report at A-62, table 34.
20 1d4. at A-38, table 21.
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assets, fell drastically in 1984 over the previous year
from 21 percent to 13 percent. The return on owner's
equity fell by over one-third from the levels that exiéted
in 1980-83. This pattern was repeated in the ratio of net
income before taxes to net worth which also fell by over
one-third from the levels of the 1980-83 period.

For the smallést producers, conditions were much
more severe.21 The ratio of debt to net worth almost
doubled to 180 percent in 1984. For this group. liquidity
feil as operating margihs became negative for the first
time during the five year peribd, draining current assets
from the producers and reducing net worth. Operating
losses were 18.5 percent of reduced net wqrth in 1984 aﬁd
were equal to 6.6 percent of total assets for the smallest
producers. Net losses before taxes were 34.2 percent of
. net worth in 1984.22

Employment--The average number of production and
related workers producing footwear, and the number of
hours worked by those employees, declined over the period
of investigation. There were 104,000 such workers in

1980, 107,000 in 1981, 101,000 in 1982, 96,000 in 1983,

21 14. at table H-1

22 14. at table H-1. Note that three years of
losses of such magnitude would drive net worth for
this group below zero.
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and 87,000 in 1984, a decline of 19 percent between 1981
and 1984 and 10 percent between 1983 and 1984.23 Not
surprisingly, unemployment in the footwear industry was
high throughout this period.' In 1980, there were 16,000
unemployed footwear workers and an unemployment rate among
footwear workers of 7.7 percent. In 1981, the number of
unemployed footwear Qorkers rose to 27,000 and the
unemployment rate rose to 12.5 percent. Between 1982 and
1984, unemployment in this industry rose to its highest
leQels in the last 10 yéars. There were 41,000 unemployed
footwear workers in 1982, and an unemployment rate of 19.4
percent, 37,000 unemployed workers in 1983, with an
unemployment rate of 18.6 percent, and 27,000 unemployed
workers in 1984, for an unemployment rate of 16.6
percent.24

These declines in employment indicate the serious
injury being faced by this industry and its workers.
Shipments have fallen and production has had to be
reduced. The result has been a cutback in worker hours

and the closing of plants.

SERIOUS INJURY

23 14. at A-44, Table 26.

24 14. at A-48.



-106-

Based upon my evaluation of the condi;ion of the

- industry, I conélude and find that the domestic nonrubber
footwear industry is currently experiencing serious
injury.

There has been a significant idling of productive
resources evidenced by production trends, levels 6f
capacity utilization and plant closures. This idling,
particularly in 1984 and currently, is much greater than
can be explained as the normal entrance and exit of firms
from this industry, or the concentration and retirement of
outmoded and inefficient production facilities.

Unemployment and underemployment have been a
significant problem for the nonrubber footwear industry
for many vears. Last year, I noted that there was
significant unemployment in the indust:y, caused by the
contraction of the industry in recent years. However,
there were significant trends which, with the
stabilization of preoduction, indicated the employment
picture would be improving. The increasing number of
plant shutdowns in 1984-8%5 has exacerbated the
ﬁnemployment situation. Last year, the stabilization
trends in production and employment corroborated each
other; today. the production and employment trends
corroborate the conclusion that the industry~is

experiencing serious injury.
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It is also clear that a growing and significant
number of firmsjin this industry are unable to operate at
a reasonable level of profit. The profitability data
collected by the Commiésion last -vear showed an industry
that had contracted and that had become profitable. The
data collected this year indicate that the profits we saw
last vear wsre short-term and buoved by particular
segments of the industry enjoying fashion trends. The
profitability picture of this industry no longer
contributes to a negative serious injury finding.

The overall performance of this industry., reflected
in an analysis of financial indicators, is alsc one which
I conclude demonstrates serious injury. Those indicators,
which in last vear's investigation pointed to a
strengthening of operations., now show a deteriorating
condition. Last year, while thére were some indications
of serious injury, the overall picture of this industry
was one of improvement which we concluded d4id not
demonstrate serious injury. The picture today, while
continuing to show some positive signs. is, on the whole,
ohe which I must conclude is of an industry experiencing

serious injury.

CAUSATION

L.ast vear. having found that the domestic nonrubber

footwear industry was not experiencing serious injury., I
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did not address the question of whether imports were a
substantial cause of the condition of the industry.
Having determined that the industry is currently
experiencing serious injury. I must now determine whether
imports are a substantial cause of that injury.

The statutori framework of section 201 requires, as
a third independent élement of an affirmative finding,
that imports be a "substantial cause," that is, an
important cause and a cause no less important than any
other cause. of the serious injury to the industry. 1In
~setting forth this requirement.in the statute, Congress
recognized: (1) that an analysis of the gquantity of
imports, both actual and relative to production and
consumption is relevant;25 (2) that a causation analysis
requires more than a finding of an increasing trend in the
~volume of imports;26 and (3) that no mathematical test
should be applied by the Commission to weigh camses.z7
With these strictures in mind, I find that increasing

imports are an important cause of the serious injury being

25 19 U.S.C. 2251(b)(2)(C)

26 The statute states that the Commission is not
limited to an analysis of the (b)(2)(C) factors. 19
U.S.C. 2251{(b)Y{(2)}). .

27 5. Rep. No. 1298, 93rd Cong., 2d Sess. 120
(1974).
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suffered by this industry and that increasing imports are
no less important a cause than any other cause of that
injury.

Imports have increased both in terms of value and
volume, in actual terms and relative to both production
and consumption. The same is true for most individual
market segments, wheﬁher classified by type of shoe or by
value of shoe. For example, imports of men's. women's,
and children's, athletic and all other shoes, have all
alhost doubled in volumé and value over the period of
investigation. Shoes valued a£ $2.50 or less (customs
value) have increased by 89 percent. Those valued above
$2.50 and up to $5.00 have increased 85 pgrcent and shoes
valued above $5.00vhave increased 111%. At the same time,
domestic production of all types of shoes has declined,
and while comparison of value categories is difficult, it
would also appear that there have been declines in all
value categories.

This analysis indicates that, while imported
footwear may have created some new demand, it has also
replaced significant amounts of domestic production. The
fact that imports have replaced, to different degrees,
domestic production in most significant market segments
further indicates the important impact imports have had on

the industry. It must also be noted that in recent years



-110-

there has been a significant displacement offdomestic
footwear in preéisely those areas of production in which
the domestic industry is most competitive.

The causal nexus between imports and the condition
of the domestic nonrubber footwear industry is further
demonstrated by the relationship of imports to the changes
in the domestic industry in the last year. The data for
1983 and 1984 reveals a significant shift in thé'condition
of the industry and significant changes only in the volume
and valuebof imports to account for the shift. I believe,
therefore, that the information gathered permits only the
conclusion that imports are an important cause of the
condition of the industry.

It is not sufficient, however, that imports be an
*important" cause of the serious injury if there are other
causes which are more importanﬁ. Having examined other
possible causes of the serious injury currently being
experienced by the domestic industry., I conclude that,
while other causes may be important, imports are no less
important a cause of serious injury to the domestic
industry than these other causés.

One possible cause of the condition of the domestic
industry is its structure. The argument may be made that
the injury being suffered by the industry asAa whole is

being caused by competition between the larger firms and
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the smaller firms as the industry becomes more
concentratéa. ﬁhile it is true that the number of plants
producing less than 500,000 pairs has ‘decreased more than
other groups of plants, the percentage of domestic output
represented by firms in various size categories during the
period of investigation has remained relatively constant.
This indicates that contraction of production has not been
a significant factor to explain the serious inju;y being
experienced by this industry.

Further, firms in all different size groupings and
producing all different types of shoes are experiencing
injury. While some firms are experiencing more injury
than others, and competition among domestic firms may
account for this, the fact that the industry. as a whole,
is experiencing injury, as well as the extent of that
injury, persuades me that internal domestic competition is
not as important a cause of injury to the domestic
industry as is imports.

It has also been alleged that the injury to the
domestic industry is the result of shifts in consumer
‘taste. For example, it has beeh asserted that the shift
toward athletic shoes and towards "softies" and woven
leather shoes for women-- styles which started abroad and
which can bekproducéd more efficiently and eéonomically

abrcad--have adversely affected the industry. These
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shifts, it is argued, are the reason for the decline of
the domestic industry.

I do not dispute that shifts in consumer taste have
plaved some role in the current condition of the domestic
industry. The use of athletic style shoes in a variety of
nonathletic uses haé clearly reduced demand for
traditional casual sﬁyles of footwear. Similarly. the
trend towards a greater variety in women's footwear has
reduced the need for long production runs of profitable
basic styles. However,‘the pervasiveness of the injury 1
~have found indicates that shifis in consumer taste are not
as important a cause of injury to the domestic industry as
imports.

Related to the issue of shifts in consumer taste is
the impact of historical decisions by the footwear
industry itself. Examples of such decisions, such as the
decision not to enter what was to be a prospering athletic
market in the 1970's, and the decisions not to produce
domestically certain styles that subsequently obtained
considerable consumer acceptance have adversely affected
the industry and have resulted in increased imports. At
least some portion of imports are thus the result rather
than the cause of the condition of the domestic industry.
Again, however, these decisions may explain some portion

of imports in certain segments of the market but are not
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sufficient to explain the pervasive injury felt by the

industry as a vhole.

CONCLUSION

Imports of nonrubber footwear into the United
States are increasidg. The domestic nonrubber footwear
industry is currentlf experiencing serious injury.
Increasing imports are a substantial cause Qf that
injury. 1I therefore have concluded that the
reduirements for an affirmative determination under
~Section 201 of the Trade Act of 1974 have been met and

have reached an affirmative determination of injury.
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VIEWS OF CHAIRWOMAN STERN, COMMISSIONER ECKES,
COMMISSIONER LODWICK, AND COMMISSIOHER ROHR
REGARDING REMEDY 1/

Section 201(&)(15 proéides that if the Commission makes an affirmative
injury determination, it shall--

(A) find the amount of increase in, or imposition of, any
duty or import restriction on such article which is
necessary to prevent or remedy such injury, or

(B) if it determines that adjustment assistance under
subchapters 2, 3, and 4 can effectively remedy such
injury, recommend the provision of such assistance.

We find that the im?ositioniof a quota on imports oflnonrubbgr footwear
valued at over $2.50 perbpairAfor a five year period is necessary to prevent
or remedy seribus injury to the domestic nonrubber footwear industry.

In making this finding and recommeﬁdation to the President, we considered
but rejected the option of éroﬁiding adjustment assistance to this
import-beleaguered industry as tﬁe most éffective form of relief. As was
evident from the testiﬁoﬁy presented during the hearing in this investigation,
the current adjustment assistance program 2/ i§ inadegquate for heeting the
needs of unemployed shoeworkers. The program.haé been criticized as
ineffectively administered and inadequately funded.

We alsc have rejected as inappropriate in this instance the option of
recommending the imposition of tariffs. Although tariffs can be an effective
remedy where the injury to the industry is largely the result of price

factors, it is the volume of imports that is éffecting the condition of the

domestic nonrubber footwear industry. Further, importers and foreign

1/ See zlso the additional views of each of the Commissioners regarding
remedy. . '
2/ See 1% U.S.C. §§ 2271-2391.
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producers might absorb part of a tariff, thereby limiting its effectiveness.
Our recommendation of a temporary import restriction program provides the
domestic industry with therpportunity to adjust to and compete with imports

in at least some segments of the market.

The overall plan

- Specifically, we find and recommend that nonrubber footwear with a
customs value of $2.50 dr less should not be subject to import restrictions.
Import restrictions should be placed on nonrubber footwear with a customs
Qalue of over $2.50 per pair. We recommend that in the first and second years
of a five-year program, the President allow the importation of'474 million
pairs of nonrubber footwear valued at over $2.50 per pair. Thereafter, the
quantity of imports should be permitted to increase by 3 percent in the third
year, to 488 million pairs; by an additional 6 percent in the fourth year, to
517 million pairs; and by another 9 percent in the fifth jear, to 564 million
pairs.v In order to administer the quantitative restrictions outlined above,
we find and recommend that the President sell import licenses at public
auctioh, in accordance with 19 U.S.C. § 2581. 3/ Further, we propose that the

first quota year begin retroactively on June 1, 1985. 4/

The exclusion of footwear valued at $2.50 or less per pair

The remedy proposal outlined above will provide the domestic industry

with protection from, and the opportunity to compete successfully with,

3/ Enacted as part of the Trade Agreements Act of 1979, 19 U.S.C. § 2581
specifically provides the President with the authority to sell import licenses
at public auction "under such terms and conditions as he deems appropriate”
where import restrictions are imposed pursuant to an investigation 1n1t1ated
under section 201.

4/ Chairwoman Stern finds that it would not be appropriate to make the quota
restriction retroactive.
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iﬁports in the segments of production where it is most viable and its
bcomparative advantage is greatest. Although imports of nonrubber footwear
with a Customs value of 32;50 or less accounted for 21 percent of total
imports in 1984, 5/ only a small portion of domestic production in 1984 was
accounted for by such low-value footwear. 6/

Information obtained during the course of this investigation makes it
clear thét domestic producers éannot produce the volume of such “low-cost™
footwear necessary to meet consﬁmer demand. Yet, if import restrictions were
placed upon‘all nonrubber footwear, regardless of value, importersvand
exporters would be encouraged to.increase the vélue of their shipments in
order to cbmpensate for the loss iﬂ volume gnd thereby maintain income and
profitability levels. -Thus, the restraint on imports would fall
disproportiogately on this low-cost sector, with little benefit to the
domestic industry as a whole. By allowing unrestricted quantities of
low-priced footwear to be imported, consumers will be assured a sufficient
supply of low-priced footwear while the domestic industry will not be

adversely affected.

A base quota level of 474 million pairs

Section 203(d)(2) requires that any quantitative restriction imposed by
the President permit the importation of a quantity of the article that is not
less than the quantity of imports "during the most recent period which is
representative of imports of such article.” Given that the purpose éf an

import restriction under section 201 is to "prevent or remedy serious injury,”

5/ Nonrubber Footwear Quarterly Statistical Report at 13, table 9.
6/ Memorandum from Textiles Division, Offlce of Industrles, to the
Commission (June 10, 1985).
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the Commission generally has considered the appropriate representative period
not to include a period during which it believed the domestic industry to be
suffering serious injﬁ:y. i/ This is not to say, however, that a particular
time frame from which 2 maximum level of import restraint should be determined
must be totally free of injury or distortions from import restraints in order
for it to be an appropriate representative period. 1In this instance, where
the industry previously has been provided relief from imports in the form of
orderly marketing agreementsAand has been faced with a steadily increasing
volume of impﬁrts, such a determination is difficult.

The recommended base level quota of 474 million pairs of shoes, exclusive
of footwear valued at ;2.50 or under, clearly permits the importation of a
quantity of nonruﬁber footwear that is at or above the average quantity of

such imports during any of a number of possible representative periods.

A five-year period of relief permitting growth in imports

We find and recommend that the import relief continue for a period of
five years, with the quantity of imports permitted to increase during the
third, fourth, and fifth years of the relief period. Five years is necessary
to permit the firms and workers to obtain the capital with which to make the
necessary investments to prepare for and adjust to the increased competitiom
from imports that will sufely occur once import restrictions are lifted in
toto. It also could allow for increases in the volume of production of

individual firms, which in turn, according to petitioners, should lower unit

1/ See the comments of the Senate Finance Committee regarding
“representative period”: “The Committee feels that this section should not be
construed to mean that there could not be any cut-back in imports from the
level existing when injury is found to exist.™” §S. Rep. Ho. 12%8, $%3rd Cong.,
24 Sess. 126 (1974).
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costs and permit more competitive prices to be offered by the domestic
industry when the period of relief is complete. The incremental growth in the
volume of permissiblé imp&rts during the last three years of relief complies
with the requirements of section 203(h)(2) 8/ and will gradually prepare the
industry for a return to the rigors of free competition at the conclusion of

the relief period.

Public auction of import licenses

In order to limit the costs of import restraints upon the U.S. economy,
we find and recommend that import licenses be sold at public auction, as
provided for in 19 U.S.C. § 2581. An import license program will create
gteater‘certainty, regulate the flow of imports, and preclude the build up of
excess inventories (beyond that allowed under the quota) in Customs warehouses
because importers will bring in only that quantity of merchandise permitted
under the license.

The benefits of a public auction are siéﬁificant. Although & public
auction does not lessen the cost of import relief to consumérs. it would
create revenues for the U.S. Treasury that could defray the costs of
administering the program, thereby minimizing the cost of this import relief
to the U.S. economy. A public auction also helps ensure that importers or
exporters do not capture the profits that would accrue under a quota program.
Further, we note that section 2581 specifically provides that a public auction
is to be administered in such a manner as to "insure against inequitable

sharing of imports by a relatively small number of the larger importers.”

8/ Section 203(h)(2) provides that "to the extent feasible,” relief is to be
"phased down" during the period of relief, with the phase down to begin no
later than the beginning of the fourth year of relief.
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ADDITIONAL REMEDY VIEWSAOF CHAIRWQMAN PAULA STERN

Unlike the injury phase of an escape-clanse investigation
where the data dlctates either an afflrmatlve or negatlve flndlng by
the Commission, our recommendatlon of an approprlate remedy presumes
much broader discretion. It is expected that the Comm1351on will
recommend to the President the remedy that wiillprovide the most
effective relief. 1/ | N | | _j'

Although my ana1y51s of remedy is necessarliy of gneater
scope than that of injury,. my optlons in thls 1nvest1gatlon are in
fact, quite limited. Flrst. one'maqor,optlon, the prov151on of
Adjustment Assistance, is an_emptyvchoice. The Adjnstment
Assistance Program is schedulee to expire Septemben 36 1985, and
any extension of its funding is in doubt. A second optlon. that of
a tariff, is also of questionable relevence, since its effect could
be null, or inappropriate, if the value of the dollar should.

fluctuate or f£all. 2/

1/ Under section 202(d)(1) I am to--

: (A) find the amount of the increase in, or imposition of,
.any duty or import restriction whlch is necessary to
prevent or remedy such 1n]ury. or
(B) recommend the provision of ad justment assistance under
chapters 2, 3, and 4 if I determlne that adJustment
assistance can remedy such an 1n]ury

2/ Thls is germane to the argument that an overvalued dollar is
the most important contributory cause for recent protectionist
pressure from import-sensitive industries. ‘See “"Pressures for
Import Protection and U.S. Policy," Statement by William R. Cline
before the Committee on Banking, Finance, and Urban Affairs,
Subcommittee on Economic Stabilization, U.S. House of '
Rep:esentat1ves, June 26, 1985, where the author reminds us that
there is no provision in the mandate of the ITC to adjust for the

: (Footnote continued ‘on next page)
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1 have therefore determined with the méjority of my
colleagues that a quota is the best remedy I can recommend. 3/
While 1 believe this remedy is the most effective, I also believe
that an adjustment program for the workers in this industry is
appropriate, and conceivably complementary to the Commission's
recommendation of auctioned quotas. Furthermore, a "market segment"
quota, which concentrates import relief where it benefits the
industry most, and protects the current advantages of domestic
producers by limiting direct competition with imports, is the most
effective way to administer any quota. Paramount in my analysis is
the recognition that any relief granted the industry under section

201 is temporary, and no remedy can change the basic conditions of

competition this industry must ultimately face on its own.

Adjustment Assistance Has Been Ineffective in the Past
Petitioners have argued that Adjustment Assistance would be

an inappropriate remedy because "the existing program has proven to

exchange rate when determining whether injury from imports is
present. Not only does such a situation generate more industry
requests for protection under the escape clause, but even if relief
is granted in the form of a tariff, it can be quickly negated by
exchange-rate fluctuations. See alsc Gary Clyde Hufbauer and
Jeffrey J. Schott, "Launching the Growth Round of Trade
Negotiations," Institute for International Economics, June 1985, at
pp. 10-15 for a discussion of the impact of exchange-rate
misalignment and volatility on the costs of trade.

3/ I did not find, as the majority of my collieagues, that the
Commission should recommend that the overall guota level should be
retroactive. A retroactive guota would impose a remedy for a period
of time when I did not find that the industry was seriously injured
or threatened with serious injury. It 1is also inconsistent with my
finding that quota rights be auctioned.
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be a failure for workers in this and other industries and cannot be
expected to provide any meaningful relief in the future.® 4/ it
is indeed true that significant aspects of the program, such as

relocation and retraining benefits, have been virtually unused by
footwear workers. 2/ Itvis also true that even the utilization of
income maintenance benefits by footwear workers has been marginal
since 1981, when import competition has been most intense. &/ And
several parties referred to the fact that funding for the entire
program is due to expire September 30, 1985, ané that the
Administration is currently opposed to its continuation. g
However, it is heaningful to question why the Adjustment
Assistance program haé not met the needs of footwear workers to
date. Certain characteristiés and demographics of this industry
have contributed to the reasons why the program has had little to

offer the workers in this industry.

4/ See Responses to Questions from the Commission Submitted on
Behalf of Footwear Industries of America, Inc., Amalgamated Clothing
& Textile Workers Union, AFL-CIO, and United Food & Commercial
Workers International Union., AFL-CIO., p. 2.

5/ According to Department of Labor data, only 2 percent of all
certified footwear workers completed retraining programs, and only 1
percent were ever placed in alternative employment during the last
several years.

6/ Petitioners indicate that $18,750,000 currently appropriated
for FY 1985 has been rescinded, and that administrative costs of the
program have also been curtailed in the amount of $6,250.,000 from
the FY 1986 budget.

1/ Of course the plain meaning of the statute suggests that if
the Commission finds that Adjustment Assistance is the most
effective remedy, it can recommend it to the President regardless of
the present outlook for the programs' funding. The Commission is
{(Footnote continued on next page)
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Studies conducted by the Department of Labor and others
have concluded that in the case of the footwear industry. the actual
earnings loss of displaced footwear workers has been relatively
minimal, despite the fact that these workers had severe adjustment
problems. 8/ This suggests that there has been a poor fit between
the assistance currently provided to footwear workers and their
ad justment needs.

Several factors account for this conclusion. Wages are
very low compared to average manufacturing wages: unions are not as
strong and membership is lower: income for these workers is often
- supplementary: and there is a preponderance of both older workers
who merely retire in lieu of adjustment and younger workers who find
similar., low-skill employment. Many footwear plants are located in
rural areas, where there are few alternative job opportunities.
Also, many of these workers are women, many of whom prefer to remain

with their families or withdraw from the labor force. 8/ These

ill-equipped to speculate whether Congress and the Administration
will in fact discontinue the program. It is clear, however, that
the Administration has allocafed little funding to the TAA program
in the past

8/  Interview with Harry Gilman, Department of Labor. May 20,
1985. See also U.S. Department of Labor, Bureau of International
Labor Affairs, "The Effectiveness of Trade-Related Worker Adjustment
Policies in the United States," February 1984, and James E.
McCarthy, "Trade Adjustment Assistance: A Case Study of the Shoe
Industry in Massachusetts." Federal Reserve 5ank of Boston Research
Report 58, June 1975.

g/ The Bureau of Labor Statistics estimates that 66 percent of
footwear employees are women. See Memorandum from the Acting
Director of Industries to the Commission Re Regquest for Supplemental
Information on Nonrubber Footwear Worker Characteristics, June 6,
1985, ,
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factors all contribute to the fact that the aspects of the current

program that deal most directly with "adjustment”--relocation and

retraining--have been underutilized in this industry. 10/

An Adjustment Program Will Be Important to Footwear Workers in the
Future :

That the current Adjustment Assistance program has been
ill-suited for this industry in the past does not imply that an
ad justment program for footwear workers will be futile in the
future. It is clear that the historic employment levels in this
industry will not be maintained, regardless of import relief. This
presents an important policy dilemma that should be confronted

11/
squarely.

First., it appears that some of the characteristics of these

workers which have made important objectives of the program

10/ Some have argued that if a special case can be made for
workers in particular import-sensitive-industries—-that they have
less occupational or geographic mobility or face more risk or
uncertainty of displacement--then there is justification for a
government-sponsored special adjustment program for those workers
based on both economic and political efficacy grounds. See C.
Michael Aho and Thomas O. Bavard, "Costs and Benefits of Trade
Adjustment Assistance," in Robert E. Baldwin and Anne O. Krueger,
The Structure and Evolution of Recent U.S. Trade Policy, University
of Chicago Press, 1984. . :

11/ - Some have suggested that a new safeguards code resulting from
a new trade round could provide for a scheme whereby revenue fIom
auctioned quotas, like those suggested by the Commission, could be
dedicated to worker adjustment and the downsizing of the industry.
See Gary Clyde Hufbauer and Jeffrey J. Schott, "Launching the Growth
Round of Trade Negotiations," Institute for International Economics,
forthcoming, 1985. Pending U.S. legislation (Title II of S. 234)
also calls for a new adjustment program linked to a new trade

round. All countries would pay a small tax on trade, and this
revenue would be dedicated to worker adjustment.
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previously unobtairable are changing. 1In 1975, the median age of a
footwear worker was 55! only 10 percent of these workers were un<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>