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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-552 and 731-TA-1308 (Review)

Pneumatic Off-the-Road Tires from India

DETERMINATION

On the basis of the record! developed in the subject five-year reviews, the United
States International Trade Commission (“Commission”) determines, pursuant to the Tariff Act
of 1930 (“the Act”), that revocation of the countervailing and antidumping duty orders on
pneumatic off-the-road tires from India would be likely to lead to continuation or recurrence of

material injury to an industry in the United States within a reasonably foreseeable time.

BACKGROUND

The Commission instituted these reviews on February 1, 2022 (87 FR 5505) and
determined on May 9, 2022, that it would conduct full reviews (87 FR 33209, June 1, 2022).
Notice of the scheduling of the Commission’s reviews and of a public hearing to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary,
U.S. International Trade Commission, Washington, DC, and by publishing the notice in the
Federal Register on October 21, 2022 (87 FR 64110). The Commission conducted its hearing on
March 2, 2023. All persons who requested the opportunity were permitted to participate.

! The record is defined in § 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR
207.2(f)).






Views of the Commission

Based on the record in these five-year reviews, we determine under section 751(c) of the
Tariff Act of 1930, as amended (“the Tariff Act”), that revocation of the antidumping and
countervailing duty orders on pneumatic off-the-road tires (“OTR tires”) from India would be likely
to lead to continuation or recurrence of material injury to an industry in the United States within a

reasonably foreseeable time.

I Background

Original Investigations. Titan Tire Corp. (“Titan”) and the United Steel, Paper, and Forestry,
Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union, AFL-CIO,
CLC (“USW"), a labor union, filed antidumping and countervailing duty petitions concerning
imports of OTR tires from India and Sri Lanka on January 8, 2016. In February 2017, the
Commission determined that an industry in the United States was materially injured by reason of
imports of OTR tires from India sold at less than fair value (“LTFV”) and subsidized by the
government of India and OTR tires from Sri Lanka subsidized by the government of Sri Lanka.! On
March 6, 2017, Commerce issued antidumping and countervailing duty orders on OTR tires from
India and Sri Lanka.? Following an appeal before the U.S. Court of International Trade, Commerce
revoked the countervailing duty order on OTR tires from Sri Lanka.3

Current Reviews. The Commission instituted these first five-year reviews on February 1,
2022.% Responses to the notice of institution were submitted by Titan and five respondent
interested parties. Specifically, a joint response was filed on behalf of ATC Tires Private Limited
(“ATC”), an Indian producer and exporter of subject merchandise, and Yokohama Off-Highway
Tires America Inc. (“YOHTA”), an importer of subject merchandise. Individual responses were filed
by Apollo Tyres Limited (“Apollo”), JK Tyres and Industries Limited (“JK Tyres”), BKT, Indian

1 Certain New Pneumatic Off-the-Road Tires from India and Sri Lanka, Inv. Nos. 701-TA-552-553
and 731-TA-1308 (Final), USITC Pub. 4669 (Mar. 2017) (“Original Determinations”) at 1.

2 Certain New Pneumatic Off-the-Road Tires From India and Sri Lanka: Amended Final
Affirmative Countervailing Duty Determination for India and Countervailing Duty Orders, 82 Fed. Reg.
12556 (Mar. 6, 2017). Balkrishna Industries Ltd. (“BKT”) received a de minimis margin and was excluded
from the subject antidumping duty order. See Certain New Pneumatic Off-the-Road Tires From India:
Notice of Correction to Antidumping Duty Order, 82 Fed. Reg. 25598 (June 2, 2017).

3 Certain New Pneumatic Off-The-Road Tires From Sri Lanka: Notice of Court Decision Not in
Harmony With Final Affirmative Countervailing Duty Determination, Notice of Amended Final
Determination and Revocation of Countervailing Duty Order, 83 Fed. Reg. 35213 (Jul. 25, 2018).

4 New Pneumatic Off-the-Road Tires From India; Institution of Five-Year Reviews, 87 Fed. Reg.
5505 (Feb. 1, 2022).



producers and exporters of subject merchandise. On May 9, 2022, the Commission determined
that the domestic interested party group response and the respondent interested party group
response to its notice of institution were adequate. Accordingly, the Commission determined
to conduct full reviews.>

Representatives from Titan and the USW appeared at the hearing accompanied by
counsel, and Titan submitted prehearing and posthearing briefs and final comments.® Several
respondent entities also participated in these full reviews. The Commission received a joint
prehearing brief from ATC, BKT, and YOHTA (collectively, “Respondents”).” The Commission
received a joint posthearing brief and final comments from ATC and YOHTA and a separate
posthearing brief and final comments from BKT.2 The Commission also received a joint
prehearing brief from Automotive Tyres Manufacturers’ Association (“ATMA”), an association
of Indian producers of subject merchandise, and Asian Tire Factory Limited (“Asian Tire”), an
Indian producer of subject merchandise (collectively, “ATA”).° Representatives from these
parties also appeared at the Commission’s hearing accompanied by counsel.

In these reviews, U.S. industry data are based on the questionnaire responses of six U.S.
producers that are believed to account for the vast majority of domestic production of OTR
tires in 2021.1° U.S. import data and related information are based on the questionnaire
responses of 20 U.S. importers of OTR tires that accounted for the vast majority of imports of

OTR tires from India, although we also consider nonsubject imports as measured by official

> Certain New Pneumatic Off-the-Road Tires From India; Notice of Commission Determination To
Conduct Full Five-Year Reviews, 87 Fed. Reg. 33209 (June 1, 2022); CR/PR at I-1 n.4.

6 Titan’s Prehearing Brief, EDIS Docs. 790593 and 790594 (Feb. 17, 2023) (“Titan’s Prehearing
Brief”); Titan’s Posthearing Brief, EDIS Docs. 792824 and 79826 (Mar. 21, 2023) (“Titan’s Posthearing
Brief”); Titan’s Final Comments, EDIS Docs. 793732, 793735 (Apr. 4, 2023) (“Titan’s Final Comments”).

7 Respondents’ Prehearing Brief, EDIS Docs. 790620 (Feb. 17, 2023), 790764 and 790763 (Feb.
21, 2023) (“Respondents’ Prehearing Brief”).

8 Respondents’ Posthearing Brief, EDIS Docs. 79215 (Mar. 9, 2023), 792256 and 792257 (Mar.
10, 2023) (“Respondents’ Posthearing Brief”); Respondents’ Final Comments, EDIS Docs. 793747 (Apr. 4,
2023), 793813 (Apr. 5, 2023) (“Respondents’ Final Comments”). BKT’s Posthearing Brief, EDIS Docs.
792154 (Mar. 9, 2023), 792249 and 792250 (Mar. 10, 2023) (“BKT’s Posthearing Brief”); BKT’s Final
Comments, EDIS Docs. 793716 (Apr. 4, 2023), 793810 (Apr. 5, 2023) (“BKT’s Final Comments”).

9 ATA’s Prehearing Brief, EDIS Docs. 790601 (Feb. 17, 2023), 790729 (Feb. 21, 2023), 791129
(Feb. 24, 2023) (“ATA’s Prehearing Brief”).

10 Confidential Staff Report, Memorandum INV-VV-023 (Mar. 27, 2023), as revised by
Memoranda INV-VV-027 (March 29, 2023) and INV-VV-028 (Apr. 6, 2023) (“CR”) / Public Report (“PR”) at
I-30.



import statistics.!! Foreign industry data and related information are based on the
qguestionnaire responses of 11 responding producers in India accounting for the vast majority of
OTR tires production in India in 2021, information submitted by the parties, and other publicly
available information.*?

Respondents agree that the Commission should rely on questionnaire responses for
subject imports, but argue that nonsubject import data should instead be derived from official
import statistics.* As described above, while we primarily rely on importers’ questionnaire
responses to measure nonsubject imports, we also consider nonsubject imports as measured
by official U.S. import statistics,'* which does not lead us to different conclusions for our
findings, as discussed in more detail below.

11 CR/PR at IV-1. For purposes of our analyses, we primarily rely on importers’ questionnaire
responses to measure nonsubject imports, but also consider nonsubject imports as measured by official
U.S. import statistics. Nonsubject imports reported by responding importers are specific to subject OTR
tires while the official import statistics include both subject OTR tires and out-of-scope products. CR/PR
at IV-1-2. Nonsubject imports reported by responding importers were equivalent to 62.1 percent of the
value and 33.7 percent of the volume of nonsubject imports in 2021 based on official import statistics.
Id. at IV-1 n.2. These figures understate the actual nonsubject import questionnaire coverage given that
there are out-of-scope products imported from nonsubject sources in the official import statistics. /d.

Official import statistics are based on the chapter 40 HTS statistical reporting numbers included
in Commerce’s current scope (i.e., 4011.20.1025, 4011.20.1035, 4011.20.5030, 4011.20.5050,
4011.70.0010, 4011.70.0050, 4011.80.1010, 4011.80.1020, 4011.80.2010, 4011.80.2020, 4011.80.8010,
4011.80.8020, 4011.90.1050, 4011.90.2050, and 4011.90.8050) as well as certain historical HTS
statistical numbers that were superseded by these statistical reporting numbers (i.e., 4011.61.0000,
4011.62.0000, 4011.63.0000, 4011.69.0090, 4011.92.0000, 4011.93.4000, 4011.93.8000, 4011.94.4000,
and 4011.94.8000) on or after January 1, 2016. See Staff Worksheet, EDIS Doc. 793918 at Table I-1;
CR/PRat1-17 & nn.17 & 18.

12 CR/PR at IV-23.

13 Respondents’ Prehearing Brief at 24-26; Respondents’ Posthearing Brief, Attachment .

14 Respondents’ economist also argued, in the alternative, that the Commission consider
adjusting official import statistics based on proprietary sources to address concerns that the data may
be overstated. See Hearing Tr. at 133 (Groden) (“If the Commission has concerns about using HTS data,
as Commissioner Schmidtlein remarked this morning, staff has previously adjusted import data using
proprietary sources, and indeed did so during the original investigation. That approach would still be
preferable to relying on the inadequate questionnaire data”). While the Commission was able to
exclude certain out-of-scope tires from official import statistics in the original investigations in limited
circumstances, such as for monthly imports and to calculate importer questionnaire coverage, it is
unable to do so in these reviews pursuant to the terms of its current agreement with the U.S. Census
Bureau. See id. at 151-52 (Schmidtlein); CR/PR at IV-1 n.2. Further, contrary to Respondents’
suggestion, the Commission primarily relied on importers’ questionnaire responses for nonsubject
import data in the original investigations. See Confidential Original Determinations, EDIS Doc. 766082
(Jan. 23, 2017) at Tables IV-4-5 and IV-7-8.



. Domestic Like Product and Industry
A. Domestic Like Product

In making its determination under section 751(c) of the Tariff Act, the Commission
defines the “domestic like product” and the “industry.”> The Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and
uses with, the article subject to an investigation under this subtitle.”'® The Commission’s
practice in five-year reviews is to examine the domestic like product definition from the original
investigations and consider whether the record indicates any reason to revisit the prior
findings.’

Commerce has defined the scope of the antidumping and countervailing duty orders in
these five-year reviews as follows:

The scope of the order is certain new pneumatic off-the-road tires (off-
road tires). Off-road tires are tires with an off road tire size designation.
The tires included in the scope may be either tube-

radial, or non-radial, regardless of whether for original equipment

manufacturers or the replacement market.

Subject tires may have the following prefix or suffix designation, which

appears on the sidewall of the tire:
Prefix designations:

DH—Identifies a tire intended for agricultural and logging service which

must be mounted on a DH drop center rim.

1519 U.S.C. § 1677(4)(A).

1619 U.S.C. § 1677(10); see, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007);
NEC Corp. v. Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp.
v. United States, 19 CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l
Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938
F.2d 1278 (Fed. Cir. 1991); see also S. Rep. No. 249, 96" Cong., 1°t Sess. 90-91 (1979).

17 See, e.g., Internal Combustion Industrial Forklift Trucks from Japan, Inv. No. 731-TA-377
(Second Review), USITC Pub. 3831 at 8-9 (Dec. 2005); Crawfish Tail Meat from China, Inv. No. 731-TA-
752 (Review), USITC Pub. 3614 at 4 (July 2003); Steel Concrete Reinforcing Bar from Turkey, Inv. No. 731-
TA-745 (Review), USITC Pub. 3577 at 4 (Feb. 2003).



VA—Identifies a tire intended for agricultural and logging service which

must be mounted on a VA multipiece rim.

IF—Identifies an agricultural tire to operate at 20 percent higher rated

load than standard metric tires at the same inflation pressure.

VF—Identifies an agricultural tire to operate at 40 percent higher rated

load than standard metric tires at the same inflation pressure.
Suffix designations:

ML—MIining and logging tires used in intermittent highway service.
DT—Tires primarily designed for sand and paver service.

NHS—Not for Highway Service.

TG—Tractor Grader, off-the-road tire for use on rims having bead seats
A

K—Compactor tire for use on 5° drop center or semi-drop center rims

having bead seats with nominal minus 0.032 diameter.
IND—Drive wheel tractor tire used in industrial service.
SL—Service limited to agricultural usage.

FlI—Implement tire for agricultural towed highway service.
CFO—Cyclic Field Operation.

SS—Differentiates tires for off-highway vehicles such as mini and skid-
steer loaders from other tires which use similar size designations such as
7.00-15TR and 7.00-15NHS, but may use different rim bead seat

configurations.

All tires marked with any of the prefixes or suffixes listed above in their
sidewall markings are covered by the scope regardless of their intended

use.



In addition, all tires that lack any of the prefixes or suffixes listed above in
their sidewall markings are included in the scope, regardless of their
intended use, as long as the tire is of a size that is among the numerical
size designations listed in the following sections of the Tire and Rim
Association Year Book, as updated annually, unless the tire falls within
one of the specific exclusions set forth below. The sections of the Tire
and Rim Association Year Book listing numerical size designations of

covered certain off road tires include:

The table of mining and logging tires included in the section on Truck-Bus

tires;

The entire section on Off-the-Road tires;

The entire section on Agricultural tires; and

The following tables in the section on Industrial/ATV/Special Trailer tires:

¢ Industrial, Mining, Counterbalanced Lift Truck (Smooth Floors
Only);

e Industrial and Mining (Other than Smooth Floors);

e Construction Equipment;

¢ Off-the-Road and Counterbalanced Lift Truck (Smooth Floors
Only);

e Aerial Lift and Mobile Crane; and

e Utility Vehicle and Lawn and Garden Tractor.

Certain off road tires, whether or not mounted on wheels or rims, are
included in the scope. However, if a subject tire is imported mounted on
a wheel or rim, only the tire is covered by the scope. Subject
merchandise includes certain off road tires produced in the subject
countries whether mounted on wheels or rims in a subject country orin a

third country.

Certain off road tires are covered whether or not they are accompanied
by other parts, e.g., a wheel, rim, axle parts, bolts, nuts, etc. Certain off

road tires that enter attached to a vehicle are not covered by the scope.



Specifically excluded from the scope are passenger vehicle and light truck
tires, racing tires, mobile home tires, motorcycle tires, all-terrain vehicle
tires, bicycle tires, on-road or on-highway trailer tires, and truck and bus
tires. Such tires generally have in common that the symbol “DOT” must
appear on the sidewall, certifying that the tire conforms to applicable
motor vehicle safety standards. Such excluded tires may also have the
following prefixes and suffixes included as part of the size designation on

their sidewalls:

Prefix letter designations:

AT—Identifies a tire intended for service on All-Terrain Vehicles;
P—Identifies a tire intended primarily for service on passenger cars;
LT—Identifies a tire intended primarily for service on light trucks;

T—Identifies a tire intended for one-position “temporary use” as a spare

only; and
ST—Identifies a special tire for trailers in highway service.
Suffix letter designations:

TR—Identifies a tire for service on trucks, buses, and other vehicles with
16 2

MH—Identifies tires for Mobile Homes;

HC— 1
rims used on trucks, buses, and other vehicles. This suffix is intended to
differentiate among tires for light trucks, and other vehicles or other

services, which use a similar designation.
Example: 8R17.5 LT, 8R17.5 HC;

LT—Identifies light truck tires for service on trucks, buses, trailers, and

multipurpose passenger vehicles used in nominal highway service;

ST—Special tires for trailers in highway service; and

9



M/C—Identifies tires and rims for motorcycles.

The following types of tires are also excluded from the scope: Pneumatic
tires that are not new, including recycled or retreaded tires and used
tires; non-pneumatic tires, including solid rubber tires; aircraft tires; and
turf, lawn and garden, and golf tires. Also excluded from the scope are
mining and construction tires that have a rim diameter equal to or
exceeding 39 inches. Such tires may be distinguished from other tires of
similar size by the number of plies that the construction and mining tires
contain (minimum of 16) and the weight of such tires (minimum 1500

pounds).1®

The scope definition set out above is substantively unchanged from the original
investigations, and Commerce has issued no scope rulings since the original investigations.®

All pneumatic (air pressurized) rubber tires, including OTR tires, have the same basic
internal components, consisting of a base rubber inner liner or a rubber inner tube, impervious
to air migration from the tire; rubberized reinforcing tire cord plies and belts that give the tire
strength and stability; and a rubberized steel bead that provides an airtight seal of the tire rim
with a given metal wheel. The outer components of a tire are the tread that runs around the
outside of the tire, the sidewall, and the rubber rim. All tires generally contain varying amounts
of natural and synthetic rubber in addition to several other components such as carbon black
reinforcement, sulfur curing agents, textile fabric or steel reinforcing plies and belts, and steel
bead wire that forms the rim of the tire.?°

Compared to on-the-road passenger and light truck tires, most OTR tires are designed
for more rugged use in off-the-road applications, where greater strength and heavier load-
bearing characteristics are required. A generally higher content of stronger, more durable
natural rubber is used in certain OTR tires relative to the more supple synthetic rubbers which
are used in higher proportions in on-the-road tires. Also, more substantial internal
reinforcement is required, including rubberized textile and steel tire cord plies and belts, and

18 Certain New Pneumatic Off-the-Road Tires From India: Final Results of Expedited Sunset
Review of the Antidumping Duty Order, 87 Fed. Reg. 34654 (June 7, 2022); Certain New Pneumatic Off-
the-Road Tires From India: Final Results of Expedited First Sunset Review of the Countervailing Duty
Order, 87 Fed. Reg. 31860 (May 25, 2022).

19 Prior to January 1, 2017, subject merchandise was classifiable under the following deleted or
discontinued HTSUS numbers: 4011.61.0000, 4011.62.0000, 4011.63.0000, 4011.69.0090, 4011.92.0000,
4011.93.4000, 4011.93.8000, 4011.94.4000, and 4011.94.8000. CR/PR at I-17 n.17.

20 CR/PR at I-18.
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heavy-duty steel bead bundles for rim construction. OTR tires are produced in a wide variety of
types and sizes depending upon end use, ranging from relatively small agricultural implement
and industrial forklift tires to larger tires found on farm tractors and harvesting equipment,
together with earthmover/construction equipment used in mining and construction.?!

In the original investigations, the Commission defined a single domestic like product
consisting of OTR tires, coextensive with Commerce’s scope, and no party argued for a different
definition.??

In these reviews, the record does not indicate that there have been any changes in the
characteristics and uses of domestically produced OTR tires since the original investigations
that would warrant revisiting the definition of the domestic like product,? Titan argues that the
Commission should adopt the same domestic like product definition from the original
investigations,?* and no party argues for a different definition.?> Accordingly, we again define a
single domestic like product consisting of all OTR tires, coextensive with Commerce’s scope

definition.

B. Domestic Industry

Section 771(4)(A) of the Tariff Act defines the relevant industry as the domestic
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”?® In defining the domestic industry, the Commission’s general practice has been
to include in the industry producers of all domestic production of the like product, whether toll-

produced, captively consumed, or sold in the domestic merchant market.

2L CR/PR at I-18-19.

22 Original Determinations, USITC Pub. 4669 at 9. In the preliminary determinations, the
Commission considered whether unmounted and mounted OTR tires within the scope were separate
domestic like products, and whether the domestic like product should include wheel assemblies outside
the scope. After analyzing these issues, the Commission defined a single domestic like product,
coextensive with the scope. The record in the final phase did not contain any new information and the
parties agreed with the definition of the domestic like product in the preliminary determinations. In the
absence of any argument to the contrary, the Commission continued to define a single domestic like
product consisting of OTR tires, coextensive with Commerce’s scope. /d.

23 See generally CR/PR at 1-18-28.

24 Titan’s Prehearing Brief at 6.

25 Respondents’ Prehearing Br. at 4; CR/PR at I-29.

%619 U.S.C. § 1677(4)(A). The definitions in 19 U.S.C. § 1677 are applicable to the entire subtitle
containing the antidumping and countervailing duty laws, including 19 U.S.C. §§ 1675 and 1675a. See 19
U.S.C. §1677.
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In the original investigations, the Commission addressed two domestic industry issues.
First, it found that tire mounting operations were not sufficient production-related activities to
constitute domestic production.?’” Second, the Commission addressed whether appropriate
circumstances existed to exclude from the domestic industry two domestic producers, ***, also
an importer of subject merchandise, and ***, a firm that shared a parent company with an
importer of subject merchandise, pursuant to the related parties provision.?® The Commission
found that appropriate circumstances existed to exclude *** but not ***.2° The Commission
therefore defined the domestic industry as all U.S. producers of OTR tires except for *** 30

The information in the current reviews indicates that the nature of domestic tire
mounting operations has not changed materially since the original investigations.3! No party
commented on whether tire mounters engage in sufficient production-related activities to be
considered domestic producers. In light of these considerations, we again find that tire
mounting operations are not sufficient production-related activities to constitute domestic
production.

We must also determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the

domestic industry producers that are related to an exporter or importer of subject merchandise

27 Original Determinations, USITC Pub. 4669 at 10. In the preliminary determinations, the
Commission found that tire mounting operations comprised a relatively small portion of capital
investment, required less training, required fewer workers, and paid *** wages compared to tire
building operations. It found that mounting a tire added *** percent of the total value of a completed
tire assembly. Lastly, it found that the raw materials required by tire mounting operations and their cost
were minor and that ***. For these reasons, the Commission found that tire mounting operations were
not engaged in sufficient production-related activities to be included in the domestic industry.
Confidential Original Determinations, EDIS Doc. 766081 (Feb. 15, 2017) at 12-13.

28 Original Determinations, USITC Pub. 4669 at 11-12; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 13-15.

2 Original Determinations, USITC Pub. 4669, at 11-12; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 14-15. The Commission found that *** principal interests were not in
domestic production as it began domestic production late in the period of investigation (“POI”), and its
ratio of subject imports to domestic production was very high during the period in which it engaged in
domestic production. /d. Regarding ***, the Commission found its principal interests appeared to lie in
domestic production as it did not import any subject merchandise during the POI, and there was no
evidence that it benefitted from its relationship with the ***. Id.

30 Original Determinations, USITC Pub. 4669 at 12.

31 See generally CR/PR at 1-18-28.
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or which are themselves importers.3? Exclusion of such a producer is within the Commission’s
discretion based upon the facts presented in each investigation.33

Titan argues that the Commission should define the domestic industry as all producers
of the domestic like product.3* Respondents take no position on the definition of the domestic
industry.3>

In the current reviews, *** qualifies for possible exclusion under the related parties

provision because it imported subject merchandise during the POR.3¢

32 See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff’'d mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

33 The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation
(whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market);

(3) whether inclusion or exclusion of the related party will skew the data for the rest of the
industry;

(4) the ratio of import shipments to U.S. production for the imported product; and

(5) whether the primary interest of the importing producer lies in domestic production or
importation. Changzhou Trina Solar Energy Co. v. USITC, 100 F. Supp.3d 1314, 1326-31 (Ct. Int’l. Trade
2015), aff’'d, 839 F.3d 1377 (Fed. Cir. 2018); see also Torrington Co. v. United States, 790 F. Supp. at
1168.

34 Domestic Producer’s Prehearing Brief at 7.

3% Respondents’ Prehearing Br. at 4; see generally ATA Prehearing Br.

36 While domestic OTR tires producer ***, it *** import subject merchandise, nor did *** export
subject merchandise to the United States, during the period of review and therefore this firm is not
considered for possible exclusion under the related parties provision. See CR/PR at IlI-16-17, Table I-8;
*** Foreign Producers Questionnaire at 11-13.

*** did not itself import subject merchandise but reported purchasing subject merchandise
from importers *** and *** during the period of review. CR/PR at Table Ill-12. A domestic producer
shall be considered to be a related party if it directly or indirectly controls an exporter, importer, or third
party. 19 U.S.C. § 1677(4)(B). A domestic producer that does not itself import subject merchandise or
does not share a corporate affiliation with an importer may nonetheless be deemed a related party if it
controls a purchaser of large volumes of subject imports. See SAA at 858. The Commission has found
such control to exist, for example, where the domestic producer’s purchases were responsible for a
predominant proportion of an importer’s subject imports and the importer’s subject imports were
substantial. See, e.g., Iron Construction Castings from Brazil, Canada, and China, Inv. Nos. 701-TA-248,
731-TA-262-263, 265 (Fourth Review), USITC Pub. 4655 at 11 (Dec. 2016); Chlorinated Isocyanurates
from China and Spain, Inv. Nos. 731-TA-1082-1083 (Second Review), USITC Pub. 4646 at 12 (Nov. 2016).
*** purchases of imported OTR tires from India ranged from *** tires in 2016 to *** tires in 2018, and
were *** tires in 2021; they accounted for between *** and *** percent of imports by *** over the
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*** was the *** |largest domestic producer in 2021, accounting for *** percent of
domestic industry production.3” *** imported subject merchandise in 2018, 2020, 2021, and
interim 2022. The ratio of *** subject imports to U.S. production was *** in 2019 and 2020,
*** percent in 2021, and *** percent in interim 2022, compared to *** percent in interim
2021.38 *** indicated that its reason for importing subject merchandise was to ***,3°
Additionally, *** reported significant capital expenditures during the POR.%0 *** the
continuation of the orders.*

In view of the fact that *** importation of subject merchandise was small in relation to
its domestic production and its significant capital expenditures during the POR, its principal
interest appears to be in domestic production. Further, there is no evidence on the record that
including *** in the domestic industry would skew the data for the rest of the industry or mask
any likely injury from subject imports in the event of revocation. And finally, as noted above,
no party argued for its exclusion. We therefore determine that appropriate circumstances do
not exist to exclude *** from the domestic industry.

Accordingly, consistent with our definition of the domestic like product, we define the

domestic industry as all U.S. producers of OTR tires.

. Revocation of the Antidumping and Countervailing Duty Orders Would Likely Lead to
Continuation or Recurrence of Material Injury Within a Reasonably Foreseeable Time

A. Legal Standards

In a five-year review conducted under section 751(c) of the Tariff Act, Commerce will
revoke an antidumping or countervailing duty order unless: (1) it makes a determination that

dumping or subsidization is likely to continue or recur and (2) the Commission makes a

POR. CR/PR at Table IlI-12. *** and *** account for *** and *** percent, respectively, of total subject
imports in 2021. CR/PR at Table I-9. Because *** purchases from these importers accounted for a ***
small proportion of its importers’ imports, we find that *** does not account for a predominant portion
of either importers’ subject imports or a substantial proportion of overall subject import volume and
therefore does not qualify for possible exclusion under the related parties provision. Moreover, even if
it were a related party, appropriate circumstances would not exist to exclude it from the domestic
industry. *** ratio of purchases of subject imports to its U.S. production is less than *** percent
throughout the POR, indicating that its primary interest lies in domestic production and its inclusion is
unlikely to skew the data for the rest of the domestic industry. CR/PR at Table Ill-12.

37 CR/PR at Table I-7.

38 CR/PR at Table I1I-10.

39 CR/PR at Table Ill-11.

%0 CR/PR Table I1I-19.

41 CR/PR at Table I-7.
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determination that revocation of the antidumping or countervailing duty order “would be likely
to lead to continuation or recurrence of material injury within a reasonably foreseeable time.”4?
The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
states that “under the likelihood standard, the Commission will engage in a counterfactual
analysis; it must decide the likely impact in the reasonably foreseeable future of an important
change in the status quo — the revocation or termination of a proceeding and the elimination of
its restraining effects on volumes and prices of imports.”** Thus, the likelihood standard is
prospective in nature.** The U.S. Court of International Trade has found that “likely,” as used in
the five-year review provisions of the Act, means “probable,” and the Commission applies that
standard in five-year reviews.%

The statute states that “the Commission shall consider that the effects of revocation or
termination may not be imminent, but may manifest themselves only over a longer period of
time.”% According to the SAA, a “‘reasonably foreseeable time’ will vary from case-to-case, but
normally will exceed the ‘imminent’ timeframe applicable in a threat of injury analysis in

original investigations.”4’

4219 U.S.C. § 1675a(a).

43 SAA at 883-84. The SAA states that “{t}he likelihood of injury standard applies regardless of
the nature of the Commission’s original determination (material injury, threat of material injury, or
material retardation of an industry). Likewise, the standard applies to suspended investigations that
were never completed.” /d. at 883.

4 While the SAA states that “a separate determination regarding current material injury is not
necessary,” it indicates that “the Commission may consider relevant factors such as current and likely
continued depressed shipment levels and current and likely continued {sic} prices for the domestic like
product in the U.S. market in making its determination of the likelihood of continuation or recurrence of
material injury if the order is revoked.” SAA at 884.

4 See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’l Trade 2003)
(““likely’” means probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’'d
mem., 140 Fed. Appx. 268 (Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419 (2002)
(same); Usinor Industeel, S.A. v. United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely than not”
standard is “consistent with the court’s opinion;” “the court has not interpreted ‘likely’ to imply any
particular degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, 26 CIT 1059, 1070
(2002) (“standard is based on a likelihood of continuation or recurrence of injury, not a certainty”);
Usinor v. United States, 26 CIT 767, 794 (2002) (““likely’ is tantamount to ‘probable,” not merely
‘possible’).

%19 U.S.C. § 1675a(a)(5).

47 SAA at 887. Among the factors that the Commission should consider in this regard are “the
fungibility or differentiation within the product in question, the level of substitutability between the
imported and domestic products, the channels of distribution used, the methods of contracting (such as
spot sales or long-term contracts), and lead times for delivery of goods, as well as other factors that may
only manifest themselves in the longer term, such as planned investment and the shifting of production
facilities.” /d.
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Although the standard in a five-year review is not the same as the standard applied in an
original investigation, it contains some of the same fundamental elements. The statute
provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the orders are revoked or the suspended
investigation is terminated.”*® It directs the Commission to take into account its prior injury
determination, whether any improvement in the state of the industry is related to the order or
the suspension agreement under review, whether the industry is vulnerable to material injury if
an order is revoked or a suspension agreement is terminated, and any findings by Commerce
regarding duty absorption pursuant to 19 U.S.C. § 1675(a)(4).%° The statute further provides
that the presence or absence of any factor that the Commission is required to consider shall not
necessarily give decisive guidance with respect to the Commission’s determination.>®

In evaluating the likely volume of imports of subject merchandise if an order under
review is revoked and/or a suspended investigation is terminated, the Commission is directed
to consider whether the likely volume of imports would be significant either in absolute terms
or relative to production or consumption in the United States.>! In doing so, the Commission
must consider “all relevant economic factors,” including four enumerated factors: (1) any likely
increase in production capacity or existing unused production capacity in the exporting country;
(2) existing inventories of the subject merchandise, or likely increases in inventories; (3) the
existence of barriers to the importation of the subject merchandise into countries other than
the United States; and (4) the potential for product shifting if production facilities in the foreign
country, which can be used to produce the subject merchandise, are currently being used to
produce other products.>?

In evaluating the likely price effects of subject imports if an order under review is
revoked and/or a suspended investigation is terminated, the Commission is directed to
consider whether there is likely to be significant underselling by the subject imports as

compared to the domestic like product and whether the subject imports are likely to enter the

%819 U.S.C. § 1675a(a)(1).

4919 U.S.C. § 1675a(a)(1). Commerce has not issued any duty absorption findings since
imposition of the orders. See CR/PR at I-12 n.12.

5019 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

>119 U.S.C. § 1675a(a)(2).

219 U.S.C. § 1675a(a)(2)(A-D).
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United States at prices that otherwise would have a significant depressing or suppressing effect
on the price of the domestic like product.>3

In evaluating the likely impact of imports of subject merchandise if an order under
review is revoked and/or a suspended investigation is terminated, the Commission is directed
to consider all relevant economic factors that are likely to have a bearing on the state of the
industry in the United States, including but not limited to the following: (1) likely declines in
output, sales, market share, profits, productivity, return on investments, and utilization of
capacity; (2) likely negative effects on cash flow, inventories, employment, wages, growth,
ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or
more advanced version of the domestic like product.>* All relevant economic factors are to be
considered within the context of the business cycle and the conditions of competition that are
distinctive to the industry. As instructed by the statute, we have considered the extent to
which any improvement in the state of the domestic industry is related to the order under

review and whether the industry is vulnerable to material injury upon revocation.>

B. Conditions of Competition and the Business Cycle

In evaluating the likely impact of the subject imports on the domestic industry if an
order is revoked, the statute directs the Commission to consider all relevant economic factors
“within the context of the business cycle and conditions of competition that are distinctive to

the affected industry.”>® The following conditions of competition inform our determinations.

53 See 19 U.S.C. § 1675a(a)(3). The SAA states that “{clonsistent with its practice in
investigations, in considering the likely price effects of imports in the event of revocation and
termination, the Commission may rely on circumstantial, as well as direct, evidence of the adverse
effects of unfairly traded imports on domestic prices.” SAA at 886.

5419 U.S.C. § 1675a(a)(4).

55 The SAA states that in assessing whether the domestic industry is vulnerable to injury if the
order is revoked, the Commission “considers, in addition to imports, other factors that may be
contributing to overall injury. While these factors, in some cases, may account for the injury to the
domestic industry, they may also demonstrate that an industry is facing difficulties from a variety of
sources and is vulnerable to dumped or subsidized imports.” SAA at 885.

*$19 U.S.C. § 1675a(a)(4).
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1. Original Investigations
a. Demand Conditions

In its original investigations, the Commission found that demand for OTR tires was
driven by sales to the end-use markets in which they are used, including agricultural,
construction/industrial, and mining. It also found that there were two distinct channels of
distribution for each market: 1) tires for new equipment sold to original equipment
manufacturers (“OEMs”) and 2) replacement tires for existing vehicles in the aftermarket.
Demand in the OEM channel of distribution was driven by the quantity of new vehicles being
produced, and demand in the aftermarket channels was driven by customers that sought to
replace worn tires on their vehicles with new tires. Aftermarket customers included farmers in
the agricultural market, companies utilizing machinery in construction operations, and
corporations engaging in commercial mining activity. The record indicated that demand drivers
in the agricultural OEM market included ***, seasonal planting, harvest demand, climate, crop
prices, and net farm income. Demand in the construction/industrial market was driven by
housing starts and commercial and government construction projects. Demand in the mining
market was driven by the prices of commodity metals such as copper, gold, and silver.>’

Apparent U.S. consumption of OTR tires decreased from *** tires in 2013 to *** tires in
2014, and to *** tires in 2015, and was *** tires in interim 2016 compared to *** tires in
interim 2015. The number of OTR tires for agricultural uses, the largest end-use sector,
declined during the period, with the entire decline attributable to OEM shipments. The number
of OTR tires sold for construction/industrial uses, the second largest end-use sector, increased
from 2013 to 2015. The number of OTR tires sold for mining and other uses also increased
between 2013 and 2015.%8

b. Supply Conditions

During the original investigations, the domestic industry was the largest source of OTR
tires in the U.S. market. U.S. producers’ share of apparent U.S. consumption declined from ***

percent in 2013 to *** percent in 2015, and was lower in interim 2016 compared to interim

7 Original Determinations, USITC Pub. 4669 at 21-22; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 28-29.

%8 Original Determinations, USITC Pub. 4669 at 22; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 29.
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2015. Additionally, the domestic industry reported unplanned shutdowns and production
curtailments throughout the POI.>°

Cumulated subject imports supplied an increasing portion of the U.S. OTR tires market.
Cumulated subject imports as a share of apparent U.S. consumption increased from ***
percent in 2013 to *** percent in 2015. Nonsubject imports also increased their share of

apparent U.S. consumption from *** percent in 2013 to *** percent in 2015.%°

c. Substitutability and Other Conditions

During the original investigations, the Commission found a moderate-to-high degree of
substitutability between domestically produced OTR tires and subject imports, and that price
was one of several important factors in purchasing decisions.®?

Most responding domestic producers and a majority of responding importers and
purchasers reported that the U.S. market for OTR tires consisted of three tiers. Tier 1 was
characterized by brand recognition and higher quality products and service; Tier 2 was
characterized by lesser brand recognition and quality and tended to be focused on availability,
price, and the best performance value; and Tier 3 was characterized by products with little or
no brand recognition, lower prices, and lower warranties.®?

The Commission acknowledged that Tier 1 consisted primarily of domestic producers
and that subject imports appeared concentrated in tiers 2 and 3. As the Commission explained,
however, there was significant overlap between domestically produced OTR tires and subject
imports in Tier 2. Additionally, purchasers provided conflicting reports regarding the
appropriate tiers for different suppliers or brands. Suppliers of subject imports, by their own
admission, reported that they sold OTR tires across multiple tiers, while some domestic
producers also self-reported that their products were sold in more than one tier. While
recognizing the existence of tiers in the OTR tires market, the Commission did not find that the
tiered system substantially limited competition between cumulated subject imports and the
domestic like product.®3

%9 Original Determinations, USITC Pub. 4669 at 22; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 30.

80 Original Determinations, USITC Pub. 4669 at 22; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 30.

61 Original Determinations, USITC Pub. 4669 at 23.

62 Original Determinations, USITC Pub. 4669 at 23.

8 Original Determinations, USITC Pub. 4669 at 23-24. The Commission also noted that private
label products represented a small proportion of the market and were associated with lower prices and
not the same quality as branded OTR tires. /d.
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The Commission found that prices for two primary raw materials used to produce OTR
tires, natural rubber and synthetic rubber, had declined during the period of investigation.
Domestic producers and importers reported adjusting their selling prices to reflect changes in

raw material prices.®*

2. Current Reviews®
a. Demand Conditions

Demand for OTR tires is driven by demand for tractors, aerial work platforms, and
earthmoving vehicles in the OEM market and replacement tires for these vehicles in the
aftermarket.%®

Most responding firms reported an increase in overall U.S. demand in the agricultural,
construction/industrial, and mining market sectors over the review period and anticipate
increasing demand in the future. Most responding U.S. producers and importers expect

demand to increase while responding purchasers were divided between expecting increased

8 Original Determinations, USITC Pub. 4669 at 24-25.

85 Respondents argue that the Commission should not cumulate OTR tire imports from India
subject to the antidumping duty investigation with OTR tire imports from India subject to the
countervailing duty investigation because imports of OTR tires from BKT, an Indian producer and
exporter, are subject to the countervailing duty order but not the antidumping duty order.
Respondents’ Prehearing Brief at 4-6; Respondents’ Posthearing Brief at 3 n.9; see 82 Fed. Reg. 12556
(Mar. 6,2017); 82 Fed. Reg. 25598 (June 2, 2017). Because the statutory requirements for cumulation
are satisfied in these reviews, and cumulation is appropriate based on this record, we consider imports
subject to the antidumping and countervailing duty orders on a cumulated basis for purposes of our
analysis. See 19 U.S.C. § 1675a(a)(7) (“the Commission may cumulatively assess the volume and effect
of imports of the subject merchandise from all countries with respect to which reviews under section
1675(b) or (c) of this title were initiated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the United States market”). Specifically, the reviews
of the antidumping and countervailing duty orders were instituted on the same day, imports of OTR tires
subject to the antidumping and countervailing duty orders compete with each other and with the
domestic like product, and none of the exceptions to cumulation apply. Counsel for BKT stated at the
hearing that subject imports from BKT compete with subject imports from other Indian producers and
the domestic like product in the U.S. market. Hearing Tr. at 179 (Gurley), 180 (Emerson). The record
also indicates that other producers in India produce OTR tires in the same types and rim sizes, and for
the same sectors, as BKT. CR/PR at Tables H-2-3. Furthermore, the record indicates that *** percent of
imports subject to the countervailing duty order are from Indian producers other than BKT that are also
subject to the antidumping duty order. Derived from BKT Foreign Producer Questionnaire at II-11 and
CR/PR at I-10.

¢ CR/PR at II-8.
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demand or fluctuating demand.®’ Responding firms also reported that agriculture was the
largest end-use sector in the U.S. market. U.S. net farm income increased substantially during
the POR but is projected to decrease in 2023. Construction was the second largest end-use
sector in the U.S. market, with total construction spending in the United States increasing
during the POR and future increases in U.S. nonresidential construction projected for 2023 and
2024. Residential housing growth is projected to slow in 2023 before recovering somewhat in
2024. Mining and all other end uses were the smallest end-use sectors.®® Respondents claim
that demand for OTR tires in the mining sector is likely to increase given expected increases in
commodity metal prices.®

Apparent U.S. consumption of OTR tires increased in each full year of the POR, except
from 2019 to 2020, and was 41.2 percent higher in 2021, at 5.8 million tires, than in 2016, at 4.1
million tires.”® Apparent U.S. consumption was 4.6 million tires in interim 2022, which was an

increase of 4.8 percent from the total recorded in interim 2021, 4.4 million tires.”*

b. Supply Conditions

During the POR, the domestic industry was the largest or second-largest supplier of OTR
tires to the U.S. market during the POR. The domestic industry’s share of apparent U.S.
consumption by quantity declined from 52.2 percent in 2016 to 43.0 percent in 2021, and was
38.1 percent in interim 2022, lower than 44.4 percent in interim 2021.72 73

7 CR/PR at 1I-9.

6 CR/PR at 11-8-9.

69 Respondents’ Prehearing Brief at 12-13.

70 CR/PR at I-35, Table I-10. Apparent U.S. consumption was 4.1 million tires in 2016, 4.6 million
in 2017, 5.0 million in 2018, 5.1 million in 2019, 5.0 million in 2020, 5.8 million in 2021, and 4.6 million
tires in interim 2022 compared to 4.4 million in interim 2021. /d.

7L CR/PR at Table I-10. As measured using official import statistics for nonsubject imports,
apparent U.S. consumption increased in most years of the POR, from *** tires in 2016 to *** tires in
2021, and was higher in interim 2022 at *** tires than in interim 2021 at *** tires. Staff Worksheet,
EDIS Doc. 793918 at Table I-1.

72 CR/PR at Table I-10. As measured using official import statistics for nonsubject imports, the
domestic industry’s share of apparent U.S. consumption by quantity decreased irregularly from ***
percent in 2016 to *** percent in 2021, and was *** percent in interim 2022, down from *** percent in
interim 2021. See Staff Worksheet, EDIS Doc. 793918 at Table I-1.

73 *** importer questionnaire response as originally submitted contained certain errors.
Commission staff and *** undertook several rounds of revisions to *** questionnaire response in order
for these data to be useable and accurate. *** Correspondence, EDIS Docs. 791998 (Mar. 6, 2023), EDIS
Doc. 792442 (Mar 10, 2023). Given that *** questionnaire response accounts for *** percent of
reported imports from 2016 to 2021, as well as *** and Commission staff’s efforts to ensure the
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The domestic industry experienced one plant opening, an expansion, and two
acquisitions during the POR.”* The domestic industry’s production capacity increased
irregularly by 26.1 percent from 2016 to 2021, but was 10.1 percent lower in interim 2022 than
in interim 2021.7> The domestic industry’s capacity utilization decreased irregularly from 73.4
percent in 2016 to 62.8 percent in 2021, but was higher in interim 2022 (69.9 percent) than in
interim 2021 (61.8 percent).”®

Nonsubject imports were generally the second largest source of supply of OTR tires to
the U.S. market during the period of review. Their share of apparent U.S. consumption
increased irregularly from *** percent in 2016 to *** percent in 2021, and was *** percent in
interim 2022, down from *** percent in interim 2021.77 Sources of nonsubject imports include

China, Sri Lanka, France, Thailand, Israel, and Turkey.”®

accuracy of the response, we decline to reject the response. Compare *** importer questionnaire at Il-
6a to CR/PR at C-1. Nevertheless, we also consider nonsubject imports as measured by official import
statistics, to account for any deficiencies in the reported nonsubject import data.

Additionally, we are unpersuaded by Respondents’ argument that the Commission should reject
*** data, consistent with its rejection of the data reported by Michelin North America Inc. (“Michelin”).
The Commission excluded Michelin’s U.S. producers’ questionnaire response from the report due to
deficiencies in the response, ***. Id. at 1-30 n.29, I1I-20 n.11; Michelin’s U.S. producer questionnaire at
[I-3a and IlI-9a. Given that Michelin would have accounted for less than *** percent of domestic
industry production and *** percent of the industry’s net sales revenue in 2021, the exclusion of its data
from domestic industry data would have had little effect on industry performance trends. Thus, the
comparison to, *** complete importer questionnaire response is inapposite.

74 CR/PR at Tables IlI-1 and llI-2. Four of six U.S. producers, 11 of 18 importers, and 10 of 12
purchasers reported that they had experienced supply constraints since January 1, 2016, with many
firms reporting supply issues with both domestic and imported OTR tires during 2020-22. Firms
reported pandemic-related supply issues including factory disruptions, freight issues and shipment
delays, labor challenges, and market cyclicality, as supply constraints. ***. CR/PR at II-6 and Table III-2.

75 CR/PR at lll-4, Tables llI-4 and C-1. *** reported that their practical OTR tire capacity
fluctuated based on the amount of rubber they were able to process depending on the size of OTR tires
being produced at the time. Id. at IlI-3.

76 CR/PR at Tables Ill-4 and C-1.

77 CR/PR at Table I-10. As measured using official import statistics for nonsubject imports,
nonsubject imports’ share of apparent U.S. consumption increased irregularly from *** percent in 2016
to *** percent in 2021, and was *** percent in interim 2022, up from *** percent in interim 2021. See
Staff Worksheet, EDIS Doc. 793918 at Table I-1. Based on these data, nonsubject imports were the
largest source of supply in the U.S. market during the POR.

78 CR/PR at II-6. OTR tires from China were subject to antidumping and countervailing duty
orders during the earlier portion of the review period. Those orders were revoked as of June 17, 2019.
CR/PR at Table I-2.
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Subject imports were the smallest source of supply to the U.S. market during the POR.
Their share of apparent U.S. consumption increased irregularly from *** percent in 2016 to ***

percent in 2021, and was *** percent in interim 2022, up from *** percent in interim 2021.7°

c. Substitutability and Other Conditions

We continue to find that there is a moderate-to-high degree of substitutability between
domestic like product and subject imports.8 Most responding U.S. producers, importers, and
purchasers reported that the domestic like product and subject imports were at least
frequently interchangeable.! Most responding purchasers reported that domestic and subject
OTR tires were comparable with respect to nine of the 17 purchasing factors, including three
factors that were rated as very important by most purchasers (product consistency, quality
meets industry standards, and quality exceeds industry standards).®?

We also continue to find that price is one of several important factors in purchasing
decisions. Purchasers most frequently cited quality (11 firms), price (eight firms), and
availability (five firms) as among the three most important factors in purchasing decisions.
Quality was reported most frequently as the most important factor, price was reported most
frequently as the second most important factor, followed by availability as the third most
frequently reported important factor.®3 The vast majority of responding purchasers (10 of 12)
reported that they sometimes purchase the lowest-priced product.®* Additionally, seven of 12
responding U.S. purchasers named price as a very important factor in purchasing decisions,
although a greater number of responding purchasers also reported that availability, reliability of
supply, and product consistency were very important in purchasing decisions.®> A majority of
responding importers (nine of 14) and domestic producers (four of five), and half of responding

purchasers (five of 10), reported that differences other than price between domestic OTR tires

7% CR/PR at Table I-10. As measured using official import statistics for nonsubject imports,
subject imports’ share of apparent U.S. consumption increased irregularly from *** percent in 2016 to
*** percent in 2021, and was *** percent in interim 2021 and 2022. See Staff Worksheet, EDIS Doc.
793918 at Table I-1.

8 CR/PR at II-11.

8 CR/PR at Table II-11.

82 CR/PR at 11-18 and Tables 1I-10, 1I-7.

83 CR/PR at II-13 and Table II-6.

8 CR/PR at I1-13.

8 CR/PR at Table II-7.
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and subject imports were always or frequently significant in sales of OTR tires in the U.S.
market.8¢

The record indicates that the OTR tire market continues to be divided into tiers,
although the parties and market participants disagree over which brands and producers belong
in which tier. There are no industry-wide accepted definitions for the several tiers. Asin the
original investigations, suppliers in Tier 1 are generally perceived to possess superior brand
recognition and a reputation for high quality, durability, and technical service and support.®’
Tier 2 producers have some brand recognition and focus on availability and price,38 and Tier 3
producers have little brand recognition and are driven primarily by price.®

We find that the overlap between domestic producers and subject imports within and
between tiers appears to have increased since the original investigations, as additional subject
producers joined Tier 1 and Tier 1 and 2 suppliers introduced low-tier brands. Since the original
investigations, five of six U.S. producers, eight of 17 importers, and four of 11 purchasers
reported changes in the tiers in which products are categorized.®® The record indicates that
several suppliers that were in Tier 2 in the original investigations are now in Tier 1, including
*** and *** 91 Additionally, Maxam moved from Tier 3 to Tier 2 and there were several new
entrants in the Tier 3 market including GRI, Tiron, JK Tyre, and CEAT.?? *** reported that Tier 1
and Tier 2 manufacturers have added secondary lower tier brands to compete with lower-cost

tires.®® Rather than being fixed, the categorization of suppliers by tier was in flux during the

8 CR/PR at Table 1I-12. Four importers reported that differences other than price were “always”
significant, five “frequently,” and five “sometimes,” while four domestic producers reported that
differences other than price were “frequently” significant and one “sometimes” significant. Five
purchasers reported that differences other than price were “sometimes” significant, while three
reported differences were “frequently” significant, and two “always” significant. /d.

8 Hearing Tr. at 124 (Mazzola).

8 CR/PR at E-4; Hearing Tr. at 124 (Mazzola).

8 CR/PR at E-4; Hearing Tr. 125 (Mazzola).

% CR/PR at II-17. Most U.S. producers (5 of 6), importers (15 of 17), and purchasers (9 of 11)
reported no branding changes since 2016. /d.

91 CR/PR at II-17. Although BKT contends that its tires are in Tier 2, the Tier Study exhibit
included in Respondents’ brief indicates that it is a Tier 1 Ag Tire. Respondents’ Prehearing Brief at Exh.
22; BKT Posthearing Br. at 3. Additionally, market participants indicated that *** and *** moved from
Tier 2 to Tier 1, however they were identified as having Tier 1 offerings in the original investigations. Id.
at 11-16-17.

92 CR/PR at II-17.

9 CR/PR at II-17. Examples cited were Bridgestone adding the Firestone OTR brand, Continental
adding the General OTR brand, Michelin adding the Camso and Solideal brands, and Yokohama's
merging with ATC to add lower tier Alliance/Galaxy/PrimeX brands and its recent acquisition of
Trelleborg. /Id.
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POR, generally in the direction of greater overlap between subject imports and the domestic
like product within each tier.% Thus, while we continue to acknowledge the existence of tiers in
the OTR tire market, we do not find that differences in tiers substantially limit competition
between subject imports and the domestic like product.

The primary raw materials for OTR tires are natural rubber, synthetic rubber, carbon
black and other chemicals, textiles, and steel.®> Natural rubber and synthetic rubber prices
increased irregularly over the POR by *** percent and *** percent, respectively.®® Domestic
producers and importers generally reported that their selling prices are adjusted to reflect

changes in raw material prices.%’

C. Likely Volume of Subject Imports
1. The Original Investigations

In the original investigations, the Commission found that the volume and increase in
volume of cumulated subject imports were significant in absolute terms and relative to
apparent U.S. consumption. The volume of cumulated subject imports increased from 1.0
million tires in 2013 to 1.3 million tires in 2015, and was 991,000 tires in interim 2016
compared to 1.1 million tires in interim 2015.°8 Cumulated subject imports as a share of
apparent U.S. consumption increased from *** percent in 2013 to *** percent in 2015, and

were *** percent in interim 2016 compared to *** percent in interim 2015.%°

% Based on the evidence of record, the Commission’s findings in the original investigations
remain true in the instant reviews, namely that “{p}urchasers provided conflicting reports regarding the
appropriate tier for different suppliers or brands; suppliers of subject imports, by their own admission,
reported that they sell OTR tires across multiple tiers; and some domestic producers also self-reported
that their products are sold in more than one tier.” See Original Determinations, USITC Pub. 4669 at 24.

% CR/PR at V-1.

% CR/PR at V-1, Figure V-1.

9 CR/PR at V-1, V-5. Generally, raw material prices are transparent in the OTR tire market.
Contracts are based on publicly available indexes, and these indexes usually result in price adjustments
within three to six months, depending on the specific contract. Purchasers in the aftermarket also use
raw material price information in price negotiations. CR/PR at V-1.

%8 Original Determinations, USITC Pub. 4669 at 25. Subject imports from India increased from
*** tires in 2013 to *** tires in 2014 and *** tires in 2015, and were lower in interim 2016 (*** tires)
than in interim 2015 (*** tires). Confidential Original Determinations Staff Report, INV-PP-011, EDIS
Doc. 766082 (Jan. 23, 2017) (“Confidential Original Determinations Staff Report”) at Table IV-2.

% Original Determinations, USITC Pub. 4669 at 25; Confidential Original Determinations, EDIS
Doc. 766081 at 34-35. As a share of apparent U.S. consumption, subject imports from India increased
from *** percent in 2013 to *** percent in 2014 and *** percent in 2015, and were higher in interim
2016 at *** percent than in interim 2015 at *** percent. CR/PR at Table C-1 (2013-Sept. 2016).
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The Commission found that subject imports had gained market share entirely at the
expense of the domestic industry, whose market share declined during the period of
investigation. The Commission found that cumulated subject imports had increased their sales
guantities and market share in the agricultural OEM market even as demand declined, contrary
to respondents’ argument that the domestic industry’s declining market share resulted entirely
from declining demand in the segment.1® The Commission also rejected respondents’
argument that the domestic industry’s declining market share reflected its lack of interest in
serving the aftermarket, noting that the domestic industry made a substantial share of its
commercial shipments to the three segments of the aftermarket and lost market share to
subject imports in all three segments.’®® The Commission concluded that the record did not
support either the proposition that cumulated subject imports gained market share in markets
where domestic industry participation was limited or that the domestic industry’s lost market

share was simply a function of declining agricultural OEM demand.%?

2. The Current Reviews

Subject imports maintained a continuous and substantial presence in the U.S. market
throughout the POR, even under the disciplining effect of the orders. The record indicates that
shipments of subject imports increased from *** tires in 2016, to *** tires in 2017, and *** in
2018 and 2019, declined to *** tires in 2020, and then increased to *** tires in 2021, for an
overall increase of *** percent over the full years of the review period. Subject imports were
*** tires in interim 2022, up from *** tires in interim 2021, an increase of *** percent. Subject
imports’ share of apparent U.S. consumption increased from *** percent in 2016 and 2017, to
*** percent in 2018, and *** percent in 2019, declined to *** percent in 2020, and then
increased to *** percent in 2021; it was *** percent in interim 2022, up from *** percent in
interim 2021.103

190 Original Determinations, USITC Pub. 4669 at 25-26.

191 Original Determinations, USITC Pub. 4669 at 26; Confidential Original Determinations, EDIS
Doc 766081 at 35-36.

192 Original Determinations, USITC Pub. 4669 at 26-27.

103 CR/PR at Table I-10. As measured using official import statistics for nonsubject imports,
subject imports’ share of apparent U.S. consumption increased irregularly during the POR. Subject
imports’ share was *** percent in 2016, *** percent in 2017, *** percent in 2018, *** percent in 2019,
*** percent in 2020, *** percent in 2021, and *** percent in interim 2021 and 2022. Staff Worksheet,
EDIS Doc. 793918 at Table I-1. Therefore, whether nonsubject imports are measured on the basis of
guestionnaire responses or by official import statistics, subject imports increased their share of apparent
U.S. consumption over the review period.

26



The OTR tires industry in India grew over the POR. Responding subject producers
reported that there were several new subject suppliers to the U.S. market, plant openings, and
expansions during the POR.1%* They also reported that their practical OTR tire capacity
increased from 11.2 million tires in 2016 to 15.2 million tires in 2021, and was 12.2 million tires
in interim 2022, up from 11.4 million tires in interim 2021.1% Even as responding producers
irregularly increased their practical OTR tires capacity utilization from 75.7 percent in 2016 to
91.8 percent in 2021, they maintained significant excess practical capacity ranging from 1.2
million tires in 2021 to 3.0 million tires in 2019, and capacity utilization was lower in interim
2022 at 83.2 percent than in interim 2021 at 93.5 percent.% Subject producers reported
manufacturing other products on the same equipment used to produce subject OTR tires, with
substantial capacity potentially available to shift to OTR tires production.®” Subject producers
also reported substantial end-of-period inventories that fluctuated but increased by ***
percent from *** tires in 2016 to *** tires in 2021.1% Their inventories were higher in interim
2022 (*** tires) than in interim 2021 (*** tires).1%® Moreover, U.S. importers’ arranged imports
of OTR tires from India for the fourth quarter of 2022 and the first quarter of 2023 totaled ***

104 CR/PR at Tables IV-9-10. Two new subject producers have entered the U.S. market since
2016, including Ascenso and CEAT. CR/PR at II-7. Yokohama acquired ATC operations in 2016.
Additionally, Yokohama/ATC and Mahansaria Tyres each had a plant opening since 2016. Balkrishna
added 50,000 metric tons of radial agricultural tire capacity and plans to add a third U.S. warehouse in
the Midwest. Id. at Table IV-9.

105 CR/PR at Table IV-11. All responding subject producers increased their practical OTR tires
capacity overall from 2016-2021. CR/PR at IV-28. Subject producers reported that their practical overall
capacity increased from 31.4 million tires in 2016 to 34.8 million tires in 2021 and was 26.7 million tires
in interim 2022, up from 26.1 million in interim 2021. Their overall installed capacity increased from
34.0 million tires in 2016 to 38.0 million tires in 2021, and was 29.6 million tires in interim 2022, up from
28.3 million tires in interim 2021. /d. at Table IV-11.

106 CR/PR at Table IV-11. Subject producers reported that their practical OTR tires production
increased irregularly from 8.5 million tires in 2016 to 13.9 million tires in 2021; their production was
10.7 million tires in interim 2021, and 10.2 million tires in interim 2022. I/d. at Table IV-11. Excess
capacity based on overall production ranged between *** tires in 2021 and *** tires in 2020. CR/PR at
Table IV-11.

107 See CR/PR at Table IV-11.

198 Calculated from CR/PR at Tables I-10 and IV-12.

109 CR/PR at IV-12. *** of 11 subject producers reported being able to shift production from
out-of-scope merchandise to OTR tires. CR/PR at IV-15. Subject producers reported that OTR tires
accounted for *** percent of production on shared equipment that is also used to produce out-of-scope
merchandise in 2021, and total capacity utilization of such equipment was *** percent in 2021. CR/PR
at Table IV-11. Thus, subject producers could use product shifting to increase their production of OTR
tires for export to the United States.
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tires.1? Given their substantial excess capacity and inventories, we find that subject producers
have the ability to increase their exports of OTR tires to the United States after revocation.

We also find that subject producers are export oriented. Export shipments constituted
the majority of subject producers’ total shipments of OTR tires in each year of the period of
review, and in both interim periods, increasing irregularly from 60.3 percent in 2016 to 62.4
percent in 2021.11! Responding subject producers and resellers reported that their export
shipments increased irregularly from 5.1 million tires in 2016 to 8.5 million tires in 2021, and
were higher in interim 2022 (6.5 million tires) compared to interim 2021 (6.3 million tires).'2
According to Global Trade Atlas (“GTA”) data concerning new pneumatic tires of rubber, which
includes OTR tires and out-of-scope products, the subject industry was the second-largest
global exporter of such merchandise in 2021.133 These data also show that India’s exports of
new pneumatic tires of rubber increased by 116.9 percent during the POR, from $758.8 million
in 2016 to $1.6 billion in 2021.114

The United States remains an attractive export market for subject producers, providing
them with the incentive to export significant and increasing volumes of subject merchandise to
the United States in the event of revocation. Subject imports maintained a substantial and
increasing presence in the U.S. market throughout the POR, indicating that subject producers
possess the infrastructure, customer relationships, and logistics to continue increasing their
already significant exports to the United States in the event of revocation.'> According to GTA
data concerning new pneumatic tires of rubber, including OTR tires and out-of-scope products,
the United States was the subject industry’s largest single-country export market for such

merchandise.'® Indeed, responding subject producers and resellers’ made approximately 23.4

110 CR/PR at Tables IV-6 and C-1.

111 CR/PR at Table IV-12. Exports as a share of total shipments were higher in interim 2022, at
64.7 percent, than in interim 2021, at 60.6 percent. /d.

112 CR/PR at Table IV-13.

113 CR/PR at Table IV-17 & note. We also note that Commerce reported that six of the subsidy
programs it found were likely to continue or recur were export subsidy programs within the meaning of
Article 3.1 of the Agreement on Subsidies and Countervailing Measures of the World Trade Organization
(WTO). See Issues and Decision Memorandum for the Expedited Sunset Review of the Countervailing
Duty Order on Certain New Pneumatic Off-the-Road Tires From India (May 18, 2023) at 12. Such
programs would likely create an economic incentive for subject producers to export OTR tires in the
event of revocation.

14 CR/PR at IV-39 and Table IV-17.

115 CR/PR at Table IV-13; Titan’s Prehearing Brief at 23-24. We note that imports of OTR tires
from China are subject to Section 232 duties. Titan’s Prehearing Brief at 23-24.

116 CR/PR at Table IV-16 & note. OTR tires from India have not been subject to antidumping or
countervailing duty investigations in other markets during the POR. /d. at IV-39.

28



percent of their exports to the United States in 2021.1Y” Enhancing the attractiveness of the
U.S. market to subject producers and resellers, the average unit values (“AUVs”) of their
exports to the United States were consistently higher than the AUVs of their shipments to
home market customers during the POR, though lower than the AUVs of their exports to third
country markets.’® And, as noted above, responding importers reported significant quantities
of arranged imports of OTR tires from India in the fourth quarter of 2022 and first quarter of
2023, reflecting the subject producers’ continued interest in serving the U.S. market with
significant volumes of OTR tires.%®

Accordingly, based on the foregoing, including the significant and increasing volume of
subject imports during the original investigations, the substantial and increasing presence of
subject imports in the U.S. market during the POR, subject producers’ substantial production
capacity, excess capacity, inventories, and exports, and the attractiveness of the U.S. market,
we find that the volume of subject imports would likely be significant both in absolute terms

and relative to consumption, in the event of revocation of the orders.

D. Likely Price Effects
1. The Original Investigations

In the original investigations, the Commission found that there was a moderate-to-high
degree of substitutability between subject imports and domestically produced OTR tires and
that price was an important factor in purchasing decisions. The Commission collected quarterly
pricing data for eight OTR tire products, for sales to both OEM and aftermarket customers. The
Commission observed that cumulated subject imports undersold the domestic like product in
132 of 135 quarterly comparisons, or 97.8 percent of the time, at margins ranging from 3.6 to

47.5 percent. It also found reported subject import sales of *** tires in quarters of

117 CR/PR at Table IV-13.

118 CR/PR at Tables 1V-12-13. We examine AUV data with caution as we recognize that
differences in AUVs may reflect differences in product mix or changes in product mix over time. Subject

producer *** reported that prices in U.S. market are generally higher than in the Indian home market
and similar to prices in the European market for comparable tires, and *** reported generally no price
differences between the home market, U.S. market, and third-country markets, although prices can

vary if there are additional duties or taxes in a particular country. Id. at V-33.
119 CR/PR at Table IV-6.
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underselling, compared to reported subject import sales of *** tires in quarters of overselling.
The Commission found the underselling to be significant.20 121

The Commission rejected respondents’ argument that underselling by cumulated
subject imports reflected brand or tier price premiums. While acknowledging that there were
performance/price tradeoffs in the OTR tire market, the Commission noted that opinions
differed widely as to the existence and range of such price premiums. The Commission also
observed that the average underselling margins exceeded the high end of the reported average
price premium range, and that there was not a clear tier distinction between the domestic like
product and subject imports.1?2

The Commission did not find that cumulated subject imports depressed prices of the
domestic like product to a significant degree. The Commission observed that although prices
for domestically produced OTR tires declined, raw materials costs fell substantially during a
time of declining apparent U.S. consumption.

The Commission also did not find that cumulated subject imports prevented price
increases that otherwise would have occurred to a significant degree. The Commission
observed that the U.S. market was characterized by declining apparent U.S. consumption and
decreasing raw material costs during the POI. Additionally, raw material prices were based on
publicly available indexes and thus transparent and widely known throughout the OTR tire
market.!?3

The Commission found that significant underselling had enabled cumulated subject
imports to gain market share at the expense of the domestic industry. It therefore concluded

that low-priced cumulated subject imports had significant effects on the domestic industry.?*

2. The Current Reviews

As discussed in section 1lI.B.2.c above, we have found that there is a moderate-to-high
degree of substitutability between subject imports and the domestic like product, and that

price is one of several important factors in purchasing decisions.

120 Original Determinations, USITC Pub. 4669 at 28; Confidential Original Determinations, EDIS
Doc. 766081 (Feb. 15, 2017) at 39-40.

121 Sybject imports from India undersold the domestic like product in 142 of 144 quarterly
comparisons (by channel of distribution), with sales of *** tires in quarters of underselling and *** tires
in the quarters of overselling. Confidential Original Determinations Staff Report at Tables V-15-16.

122 Original Determinations, USITC Pub. 4669 at 28-29.

123 Original Determinations, USITC Pub. 4669 at 29.

124 Original Determinations, USITC Pub. 4669 at 29-30.
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The Commission collected pricing data for five pricing products in these reviews,
requesting separate pricing data for products 1-4 in the OEM market and products 1-5 in the
aftermarket.'?> Six U.S. producers and eight importers provided usable pricing data for sales of
the requested products, although not all firms reported data for all products for all quarters.t?®
Data reported by these firms accounted for approximately *** percent of U.S. producers’
shipments of OTR tires and *** percent of U.S. shipments of subject imports in 2021.1%7

Subject imports undersold the domestic like product in 169 of 21