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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 731-TA-1575 and 731-TA-1577 (Final)

Emulsion Styrene-Butadiene Rubber from Czechia and Russia

DETERMINATIONS

On the basis of the record? developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not materially
retarded by reason of imports of emulsion styrene-butadiene rubber (“ESBR”) from Czechia and
Russia, provided for in statistical reporting numbers 4002.19.0015 and 4002.19.0019 of the
Harmonized Tariff Schedule of the United States, that have been found by the U.S. Department
of Commerce (“Commerce”) to be sold in the United States at less than fair value (“LTFV”).2 3

BACKGROUND

The Commission instituted these investigations effective November 15, 2021, following
receipt of petitions filed with the Commission and Commerce by Lion Elastomers LLC (Port
Neches, Texas). The Commission scheduled the final phase of the investigations following
notification of preliminary determinations by Commerce that imports of ESBR from Czechia and
Russia were being sold at LTFV within the meaning of section 733(b) of the Act (19 U.S.C.
1673b(b)). Notice of the scheduling of the final phase of the Commission’s investigations and of
a public hearing to be held in connection therewith was given by posting copies of the notice in
the Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by
publishing the notice in the Federal Register of July 15, 2022 (87 FR 42498). The Commission
conducted its hearing on November 8, 2022. All persons who requested the opportunity were

permitted to participate.

! The record is defined in § 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR
207.2(f)).

2 87 FR 68998 and 69002, November 17, 2022.
3 Commissioner Randolph J. Stayin not participating.
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Views of the Commission

Based on the record in the final phase of these investigations, we determine that an
industry in the United States is not materially injured or threatened with material injury by
reason of imports of emulsion styrene-butadiene rubber (“ESBR”) from Czechia and Russia
found by the U.S. Department of Commerce (“Commerce”) to be sold in the United States at

less than fair value (“LTFV”).1
I Background

Lion Elastomers LLC (“Lion” or “Petitioner”), a domestic producer of ESBR, filed the
petitions in these investigations on November 15, 2021.2 The petitions alleged that an industry
in the United States is materially injured and threatened with material injury by reason of LTFV
imports of ESBR from Czechia, Italy, and Russia.* Petitioner appeared at the hearing
accompanied by counsel and submitted prehearing and posthearing briefs and final comments.

Two groups of subject producers and exporters and one importer/purchaser of subject
merchandise participated as respondents in these final phase investigations. Synthos Kralupy
a.s., a Czech producer and exporter of ESBR, and PJSC Tatneft, a Russian producer and exporter
of ESBR (“Joint Respondents”) appeared at the hearing accompanied by counsel and submitted
joint prehearing and posthearing briefs and final comments.> Russian producers and exporters
“SIBUR Holding” (SIBUR), Joint Stock Company “Voronezhsintezkauchuk” (VSK), and SIBUR
International GmbH (SI) (collectively, “SIBUR”) submitted joint prehearing and posthearing
briefs. Finally, Michelin North America, Inc. (“Michelin”), an importer and purchaser of subject
merchandise, appeared at the hearing accompanied by counsel and submitted prehearing and
posthearing briefs.

U.S. industry data are based on the questionnaire responses of two producers,

accounting for all U.S. production of ESBR during the period of investigation (“POI”) (January

1 Material retardation is not an issue in these investigations.

2 Confidential Report, Memorandum INV-UU-119 (Nov. 30, 2022) (“CR”) at I-1; Public Report,
Emulsion Styrene-Butadiene Rubber from Czechia and Russia, Inv. Nos. 731-TA-1575 and 731-TA-1577
(Final), USITC Pub. 5392 (Jan. 2023) (“PR") at I-1.

3 0On May 2, 2022, Petitioner filed a letter with the Commission and the U.S. Department of
Commerce (“Commerce”) withdrawing the petition with respect to imports of ESBR from Italy. The
Commission and Commerce subsequently terminated their respective investigations with respect to
ESBR from Italy. CR/PR at Table I-1.

4 CR/PR at Table I-1.

®> Representatives from U.S. importer Intertex World Resources Inc. and purchaser Mountville
Rubber Company also appeared at the Commission’s hearing on behalf of Joint Respondents.
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2019-June 2022).5 U.S. import data are based on the questionnaire responses of 19 firms that
represented *** percent of U.S. imports from subject sources and *** percent of U.S imports
from nonsubject sources in 2021 based on official import statistics.’

The Commission also received a response to its foreign producer questionnaire from
one producer and exporter in Czechia that accounted for *** production of ESBR in Czechia and
*** subject exports from Czechia.® Three producers and exporters of ESBR in Russia provided
responses to the Commission’s foreign producer questionnaire. They estimated that they
accounted for *** percent of production of ESBR in Russia and *** percent of exports of ESBR
from Russia to the United States in 2021.°

1. Domestic Like Product

A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”1% Section 771(4)(A) of the Tariff
Act of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”!! In turn, the Tariff Act defines “domestic like product” as “a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation.” 12

By statute, the Commission’s “domestic like product” analysis begins with the “article
subject to an investigation,” i.e., the subject merchandise as determined by Commerce.!3

Therefore, Commerce’s determination as to the scope of the imported merchandise that is

6 CR/PR at llI-1. Lion and Goodyear Tire & Rubber Company (“Goodyear”) were the only known
producers of ESBR in the United States during the POI. CR/PR at IlI-1.

7CR/PR at I-4 and IV-1 n.2.

8 CR/PR at VII-3.

9 CR/PR at VII-9.

1019 U.S.C. § 1677(4)(A).

1119 U.S.C. § 1677(4)(A).

1219 U.S.C. § 1677(10).

1319 U.S.C. § 1677(10). The Commission must accept Commerce’s determination as to the
scope of the imported merchandise that is subsidized and/or sold at less than fair value. See, e.g., USEC,
Inc. v. United States, 34 Fed. App’x 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the class or kind
of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F. Supp.
639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

4



subsidized and/or sold at less than fair value is “necessarily the starting point of the
Commission’s like product analysis.”'* The Commission then defines the domestic like product
in light of the imported articles Commerce has identified.’> The decision regarding the
appropriate domestic like product(s) in an investigation is a factual determination, and the
Commission has applied the statutory standard of “like” or “most similar in characteristics and
uses” on a case-by-case basis.'® No single factor is dispositive, and the Commission may
consider other factors it deems relevant based on the facts of a particular investigation.!” The
Commission looks for clear dividing lines among possible like products and disregards minor

variations.*®
B. Product Description

Commerce defined the imported merchandise within the scope of these investigations
as:
cold-polymerized emulsion styrene-butadiene rubber (ESB rubber). The
scope of the investigation includes, but is not limited to, ESB rubber in
primary forms, bales, granules, crumbs, pellets, powders, plates, sheets,

strip, etc. ESB rubber consists of non-pigmented rubbers and oil-

14 Cleo Inc. v. United States, 501 F.3d 1291, 1298 (Fed. Cir. 2007); see also Hitachi Metals, Ltd. v.
United States, 949 F.3d 710, 717 (Fed. Cir. 2020) (the statute requires the Commission to start with
Commerce’s subject merchandise in reaching its own like product determination).

15 Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s
{like product} determination.”); Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir.
1996) (the Commission may find a single like product corresponding to several different classes or kinds
defined by Commerce); Torrington Co. v. United States, 747 F. Supp. 744, 748-52 (Ct. Int’l Trade 1990),
aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (affirming the Commission’s determination defining six like products
in investigations where Commerce found five classes or kinds).

16 See, e.g., Cleo, 501 F.3d at 1299; NEC Corp. v. Dep’t of Commerce, 36 F. Supp. 2d 380, 383 (Ct.
Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington, 747 F. Supp. at
749 n.3 (“every like product determination ‘must be made on the particular record at issue’ and the
‘unique facts of each case’”). The Commission generally considers a number of factors, including the
following: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4)
customer and producer perceptions of the products; (5) common manufacturing facilities, production
processes, and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455 n.4;
Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’'| Trade 1996).

17 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

18 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).



extended non-pigmented rubbers, both of which contain at least one

percent of organic acids from the emulsion polymerization process.

ESB rubber is produced and sold in accordance with a generally accepted
set of product specifications issued by the International Institute of
Synthetic Rubber Producers (IISRP). The scope of the investigation covers
grades of ESB rubber included in the [ISRP 1500 and 1700 series of
synthetic rubbers. The 1500 grades are light in color and are often
described as ““Clear” or ““White Rubber.” The 1700 grades are oil-
extended and thus darker in color, and are often called “Brown Rubber.’

7

Specifically excluded from the scope of this investigation are products
which are manufactured by blending ESB rubber with other polymers,
high styrene resin master batch, carbon black master batch (i.e., IISRP

1600 series and 1800 series) and latex (an intermediate product).

The products subject to this investigation are currently classifiable under
subheadings 4002.19.0015 and 4002.19.0019 of the Harmonized Tariff
Schedule of the United States (HTSUS). ESB rubber is described by
Chemical Abstracts Services (CAS) Registry No. 9003-55-8. This CAS
number also refers to other types of styrene butadiene rubber. Although
the HTSUS subheadings and CAS registry number are provided for
convenience and customs purposes, the written description of the scope

of this investigation is dispositive.'?

ESB rubber or ESBR is a copolymer synthetic rubber produced by a cold emulsion
process from styrene and butadiene that contains approximately 25 percent styrene and 75
percent butadiene by weight.?° The ESBR products covered by the scope of these investigations
consist of the 1500 and 1700 series of ESBR synthetic rubber copolymers as defined by the
International Institute of Synthetic Rubber Producers (“lISRP”), and generally recognized by the
international industry.?! These series are mostly used in the production of car and light truck

19 Emulsion Styrene-Butadiene Rubber From the Czech Republic: Final Affirmative Determination
of Sales at Less Than Fair Value, 87 Fed. Reg. 68998, 68999 (Nov. 17, 2022); Emulsion Styrene-Butadiene
Rubber From the Russian Federation: Final Affirmative Determination of Sales at Less Than Fair Value
and Classification of the Russian Federation as a Non-Market Economy, 87 Fed. Reg. 69002, 69004 (Nov.
17, 2022).

20 CR/PR at I-8.

2L CR/PR at I-11.



tires in the replacement market, and to a lesser extent in “technical goods” such as conveyor

belts, soles of shoes, certain hoses, and flooring.??
C. Analysis

In the preliminary phase of these investigations, respondents did not dispute the
definition of the domestic like product and the Commission defined a single domestic like
product coextensive with the scope. The Commission found that two types of out-of-scope
synthetic rubbers, carbon black master batch (“CBMB”) and solution SBR (“SSBR”), differed
from in-scope ESBR in several respects, and therefore, it was not appropriate to include either
CBMB or SSBR in the definition of the domestic like product.?3

The record in the final phase of the investigations contains no new information that
would warrant revisiting the definition of the domestic like product from the preliminary
determinations.?* Moreover, no party in the final phase of these investigations has argued for
a definition of the domestic like product different from that in the preliminary
determinations.?> Accordingly, we again define a single domestic like product consisting of

ESBR, coextensive with the scope of the investigations.

22 CR/PR at I-8 to I-9.

2 Emulsion Styrene-Butadiene Rubber from Czechia, Italy, and Russia, Inv. Nos. 731-TA-1575-
1577 (Preliminary) USITC Pub. 5274 (Jan. 2022) (“Preliminary Determinations”) at 10-14. The
Commission stated that while CBMB and SSBR are similar to ESBR in some respects, namely use in tire
production and channels of distribution, they differ with respect to physical characteristics;
manufacturing facilities, production processes, and employees; producer and customer perceptions;
level of interchangeability; and pricing with respect to SSBR. It observed that different grades of in-
scope ESBR, on the other hand, share similar physical characteristics and uses; channels of distribution;
manufacturing facilities, production processes, and employees; producer and customer perceptions; and
pricing. Preliminary Determinations, USITC Pub. 5274 at 11. The Commission also observed that its
definition of the domestic like product was consistent with the Commission’s prior treatment of ESBR in
investigations in 1999 and 2017, which involved substantially the same scope definitions. /d. at 8 n.27.

24 See generally CR/PR at I-8 to I-15.

25 petitioner argues that the Commission should define a single domestic like product,
coextensive with Commerce’s scope, the 1500 and 1700 series of ESBR, as it did in its preliminary
determinations and that the Commission has found in previous investigations. Petitioner’s Prehearing
Brief at 5 (citing Certain Emulsion Styrene-Butadiene Rubber from Brazil, Korea, Mexico, and Poland, Inv.
Nos. 731-794-796, USITC Pub. 3190 (May 1999) (Final) at 3-10). Joint Respondents indicate that they do
not dispute the definition of the domestic like product, as determined in the preliminary phase of these
investigations. Joint Respondents’ Prehearing Brief at 3.

7



. Domestic Industry

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product.”?® In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.

In its preliminary determinations, the Commission found that the record raised no
domestic industry issues and defined the domestic industry as all U.S. producers of ESBR.?” The
record in the final phase of these investigations likewise raises no issues pursuant to the related
party provision or any other domestic industry issues,?® and no party has argued for a definition
of the domestic industry different from that in the preliminary determinations. Accordingly, we

again define the domestic industry as all U.S. producers of ESBR.
IV.  Cumulation®

For purposes of evaluating the volume and effects for a determination of material injury
by reason of subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to
cumulate subject imports from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each
other and with the domestic like product in the U.S. market. In assessing whether subject
imports compete with each other and with the domestic like product, the Commission generally

has considered four factors:

2619 U.S.C. § 1677(4)(A).

27 preliminary Determinations, USITC Pub. 5274 at 11.

28 Neither of the two U.S. producers reported being related to foreign producers, exporters, or
U.S. importers of the subject merchandise. Additionally, neither U.S. producer reported any imports or
purchases from subject sources. See CR/PR at IlI-2.

29 Pyrsuant to Section 771(24) of the Tariff Act, imports from a subject country of merchandise
corresponding to a domestic like product that account for less than three percent of all such
merchandise imported into the United States during the most recent 12 months for which data are
available preceding the filing of the petition shall generally be deemed negligible. 19 U.S.C. §§ 1673d(b),
1677(24)(A)(i).

Subject imports from Czechia and Russia accounted for *** percent and *** percent,
respectively, of total U.S. imports of ESBR in the 12-month period (November 2020 through October
2021) preceding the filing of the petitions. CR/PR at Table IV-4. As imports from each subject country
exceed the statutory negligibility threshold, we find that subject imports from each country are not
negligible.



(2) the degree of fungibility between subject imports from different countries
and between subject imports and the domestic like product, including
consideration of specific customer requirements and other quality related

questions;

(2) the presence of sales or offers to sell in the same geographic markets of

subject imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for subject

imports from different countries and the domestic like product; and
(4) whether the subject imports are simultaneously present in the market.3°

While no single factor is necessarily determinative, and the list of factors is not
exclusive, these factors are intended to provide the Commission with a framework for
determining whether the subject imports compete with each other and with the domestic like

product.3! Only a “reasonable overlap” of competition is required.3?
A. Arguments of the Parties

Petitioner argues that the Commission should cumulatively assess subject imports from
Czechia and Russia for purposes of present material injury because there is a reasonable
overlap in competition between ESBR produced in the subject countries and between ESBR
from each subject country and the domestic product. Petitioner contends that ESBR is a
commodity product manufactured to international IISRP specifications for 1500 and 1700 series
products. As a result, it submits that ESBR from subject and domestic sources is largely
interchangeable, as confirmed by market participants’ questionnaire responses. It maintains
imports from each of the subject countries compete with imports from the other subject
country and with the domestic like product in almost all regions of the United States, are sold

through overlapping channels of distribution to tire manufacturers and other end users, and

30 See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F.
Supp. 898 (Ct. Int’l Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

31 See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

32 The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Rep. No. 103-
316, Vol. | at 848 (1994) (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. at 902; see Goss
Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely
overlapping markets are not required.”).



have been simultaneously present in the U.S. market during the POI.33 Respondents do not

address cumulation.
B. Analysis

We consider subject imports from Czechia and Russia on a cumulated basis because the
statutory criteria for cumulation are satisfied. As an initial matter, Petitioner filed the
antidumping duty petitions with respect to both countries on the same day, November 15,
2021.3* There also is a reasonable overlap of competition between subject imports from
Czechia and Russia, and among subject imports from each source and the domestic like
product, as discussed below.

Fungibility. The record in the final phase of these investigations indicates that ESBR is at
least moderately fungible, regardless of source.3> ESBR is made to an IISRP standard for each
grade. Reporting U.S. producers indicated that ESBR from each subject country is either ***
interchangeable with the domestic product and that ESBR from each subject country is either
*** interchangeable with ESBR from the other subject country.3® A majority of purchasers also
reported that the domestic like product is always or frequently interchangeable with subject
imports from Czechia and Russia and that ESBR from both subject countries is always or
frequently interchangeable.3’

U.S. importers reported somewhat less interchangeability. A majority of importers
indicated that the domestic product is always or frequently interchangeable with subject
imports from Czechia, and half of the importers indicated that subject imports from Czechia are
always or frequently interchangeable with subject imports from Russia.3® However, a majority
of importers reported that the domestic product is sometimes or never interchangeable with
subject imports from Russia,>° since the addition of aromatic oils to 1700 series grades of ESBR,
as well as the use of alphamethyl styrene in ESBR production (instead of bound styrene) can

limit the interchangeability of ESBR from Russia with ESBR from other sources.*°

33 petitioner’s Prehearing Brief at 6-9.

34 CR/PR at I-1. None of the statutory exceptions to cumulation applies.

35 As further discussed below, the Commission finds that ESBR of the same IISRP grade is highly
substitutable.

36 CR/PR at Table 11-13.

37 CR/PR at Table II-13.

38 CR/PR at Table II-13.

39 CR/PR at Table II-13.

40 See CR/PR at Tables II-12 and 1I-14, 1I-1 n.8. Alphamethyl styrene is a styrene derivative.
CR/PR at I-13 n.40. It has a strong odor and some customers will not use the ESBR if it contains
alphamethyl styrene. CR/PR at Table II-14, IV-13 n.12.

10



In response to questions concerning the significance of non-price differences between
ESBR from different sources, the two U.S. producers disagreed; one reported there were ***
important differences and the other indicated there were *** such differences.** Importers’
responses were also mixed, but a majority said non-price differences are sometimes or never
important when comparing the subject imports and the domestic product.*? Purchasers most
frequently reported that non-price differences are sometimes important.*3 Most purchasers
also reported that the domestic product and subject imports from Czechia are comparable with
respect to 14 of 17 purchase factors.** When comparing the domestic product and subject
imports from Russia, a majority of purchasers indicated that they are comparable with respect
to 12 of 17 purchase factors.*> Finally, most purchasers indicated that the subject imports from
Czechia and Russia are comparable with respect to all purchase factors other than price.*®

The Commission’s shipment data indicate that 1500 series and 1700 series ESBR were
available from the domestic industry and importers of the subject merchandise from both
subject countries.*’ In 2021, the majority of shipments from all three sources was 1500 series
ESBR.*® Further, as reflected in the pricing data, commercially significant quantities of product
1 (grade 1502) and product 3 (grade 1712) were sold by domestic producers and importers of
subject imports from Czechia and Russia during the POI.#°

The Commission collected information from domestic producers and importers
concerning the presence of three categories of extenders used in 1700 series ESBR grades: 1)
aromatic oils, 2) aromatic extracts, and 3) “other additives.”>® The record indicates that the
domestic product and subject imports from Czechia and Russia showed substantial similarities
in the use of both aromatic extracts and “other additives” in 1700 series ESBR.>? On the other

hand, *** percent of U.S. shipments of subject imports from Russia contained aromatic oils

41 CR/PR at Table 11-15.

42 CR/PR at Table 11-15.

43 CR/PR at Table 11-15.

4 CR/PR at Table 11-10.

4 CR/PR at Table 11-10.

46 CR/PR at Table 11-10.

47 See CR/PR at Table IV-5.

48 See CR/PR at Table IV-5.

49 See CR/PR at Table V-9.

50 CR/PR at I-15, 11-27 to 11-28, IV-16 to IV-24. The 1500 series does not contain extenders.
CR/PR at I-11.

1 More specifically, the majority of U.S. shipments in 2021 of the domestic product and subject
imports from Czechia and Russia did not contain aromatic extracts. See CR/PR at Table IV-7, Fig. IV-4.
Further, substantial portions of U.S. shipments during 2021 of the domestic product and subject imports
from both Czechia and Russia did not contain “other additives.” See CR/PR at Table IV-9, Fig IV-6.
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while nearly all U.S. shipments of the domestic product and subject imports from Czechia did
not contain aromatic oils.>?

As noted above, purchasers reported interchangeability was limited by the presence of
aromatic oils in subject imports from Russia.”3 On the other hand, most of the ESBR from both
subject countries and the domestic producers was 1500 series grades with no aromatic oils or
other extenders.>* Further, despite reports that subject imports from Russia are not suitable
for tire production due to the presence of aromatic oils, an increasing portion of subject
imports from Russia were shipped to tire producers in the United States.>®

The use of different types of styrene for production of ESBR is also claimed to limit the
interchangeability of ESBR to some degree.>® A majority of purchasers reported that ESBR
produced with these two different types of styrene was sometimes or never interchangeable,
though their responses were mixed.>’ All of the shipments of the domestic like product and
subject imports from Czechia, and nearly half (*** percent) of the subject imports from Russia
were produced using bound styrene in 2021.°®

In sum, although the record shows that there were some differences in the types of
ESBR shipped from domestic producers and subject sources during the POI, there was an
overlap in the ESBR series and use of different oils, extracts, additives and types of styrene in
ESBR from domestic and subject sources. This overlap, as well as questionnaire responses from
market participants concerning the general interchangeability and comparability of ESBR from
domestic and subject sources indicate that the domestic product and subject imports have a
reasonable and sufficient degree of fungibility for purposes of cumulation.

Channels of Distribution. Most ESBR is used to produce tires and subject imports are
often imported directly by tire manufacturers.>® *** shipments of subject imports from
Czechia, and a *** of the domestic producers’ shipments were to tire manufacturers.®® During

2019 and 2020, only a small percentage of U.S. shipments of subject imports from Russia were

52 See CR/PR at Table IV-8, Fig. IV-5.

53 See CR/PR at Tables II-12 and II-14. Aromatic oils are generally not used in domestic tire
production because they are banned in Europe due to environmental concerns. CR/PR at 11-27-28, 11-27
n.63, IV-19.

54 See CR/PR at Table IV-5.

55 See CR/PR at Table II-1 (*** percent of subject imports from Russia went to tire
manufacturers in the first six months of 2022 (“interim 2022"), compared to *** percent in 2019).

%6 See, e.g., Joint Respondents’ Prehearing Brief at 30-31.

57 CR/PR at Table II-11. A majority of importers also reported that it was sometimes or never
interchangeable. /d.

58 See CR/PR at Table IV-6.

%9 CR/PR at V-11 and Table IV-1.

0 CR/PR at Table II-1.
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to tire manufacturers.® However, almost a quarter of U.S. shipments of subject imports from
Russia went to tire manufacturers in 2021, and approximately *** percent of subject imports
from Russia went to tire manufacturers in interim 2022.%2 As such, we find that subject imports
from each subject country and the domestic like product are sold in the same channels of
distribution.

Geographic Overlap. During the POI, U.S. producers reported selling ESBR to all regions
of the contiguous United States.®® Imports of subject imports from Russia were sold in all
regions except the *** regions.®* The one reporting importer of subject imports from Czechia
reported selling in the *** regions.®® As such, we find that subject imports from each subject
country and the domestic like product are present in overlapping geographic markets.

Simultaneous Presence in Market. The record indicates that subject imports from each
subject country and the domestic like product were present in the U.S. market throughout the
POI.%®

Conclusion. Because the relevant antidumping duty petitions were filed on the same
day, and because the record indicates that there is a reasonable overlap of competition
between and among imports from each subject country and the domestic like product, we
cumulate subject imports from Czechia and Russia for purposes of our analysis of whether the

domestic industry is materially injured by reason of subject imports.
V. No Material Injury by Reason of Subject Imports

Based on the record in the final phase of these investigations, we find that an industry in
the United States is not materially injured by reason of imports of ESBR from Czechia and Russia
that Commerce has found to be sold at LTFV.

61 Subject imports from Russia primarily went to “other end users,” producers of “technical
goods” such as conveyor belts, soles of shoes, some hoses, and flooring. CR/PR at II-1, 1I-3, and Table II-
1.

62 CR/PR at Table II-1.

63 CR/PR at Table II-2.

64 CR/PR at Table II-2. Importers did not report sales in Alaska, Hawaii, Puerto Rico or the U.S.
Virgin Islands. Id. In 2021, the majority of imports from each subject country also entered the United
States in the Eastern region. See CR/PR at Table IV-10.

6 CR/PR at Table II-2.

6 See CR/PR at Table IV-11. Imports from each subject source entered every month from
January 2019 through June 2022. Id. The pricing data show purchases of the domestic product during
each quarter from January-March 2019 to April-June 2022. See CR/PR at Tables V-5 to V-8.
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A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.®” In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.®® The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”®® In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.”® No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry.””?

Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,’? it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.”® In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not

merely a temporal, nexus between subject imports and material injury.”*

6719 U.S.C. §§ 1671d(b), 1673d(b).

6819 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

6919 U.S.C. § 1677(7)(A).

7019 U.S.C. § 1677(7)(C)(iii).

7119 U.S.C. § 1677(7)(C)(iii).

7219 U.S.C. §§ 1671d(b), 1673d(b).

3 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

74 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
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In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material
injury threshold.” In performing its examination, however, the Commission need not isolate
the injury caused by other factors from injury caused by unfairly traded imports.”® Nor does
the “by reason of” standard require that unfairly traded imports be the “principal” cause of

injury or contemplate that injury from unfairly traded imports be weighed against other factors,

2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).

75 Uruguay Round Agreements Act Statement of Administrative Action (SAA), H.R. Rep. 103-316
vol. | at 851-52 (1994) (“{T}he Commission must examine other factors to ensure that it is not attributing
injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the Commission “will
consider information which indicates that harm is caused by factors other than less-than-fair-value
imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being experienced by a
domestic industry, the ITC will take into account evidence presented to it which demonstrates that the
harm attributed by the Petitioner to the subsidized or dumped imports is attributable to such other
factors;” those factors include “the volume and prices of nonsubsidized imports or imports sold at fair
value, contraction in demand or changes in patterns of consumption, trade restrictive practices of and
competition between the foreign and domestic producers, developments in technology and the export
performance and productivity of the domestic industry”); accord Mittal Steel, 542 F.3d at 877.

76 SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,” then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).
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such as nonsubject imports, which may be contributing to overall injury to an industry.”” It is
clear that the existence of injury caused by other factors does not compel a negative
determination.”®

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports.””® The Commission ensures that it has “evidence in the record” to “show that the
harm occurred ‘by reason of’ the LTFV imports,” and that it is “not attributing injury from other
sources to the subject imports.”®0 The Federal Circuit has examined and affirmed various
Commission methodologies and has disavowed “rigid adherence to a specific formula.”8!

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial
evidence standard.8? Congress has delegated this factual finding to the Commission because of

the agency’s institutional expertise in resolving injury issues.%3

’7S. Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

78 See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

9 Mittal Steel, 542 F.3d at 876 &78; see also id. at 873 (“While the Commission may not enter
an affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”), citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 793 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

8 pMittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 877-79. We note
that one relevant “other factor” may involve the presence of significant volumes of price-competitive
nonsubject imports in the U.S. market, particularly when a commodity product is at issue. In
appropriate cases, the Commission collects information regarding nonsubject imports and producers in
nonsubject countries in order to conduct its analysis.

81 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).

82 We provide in our discussion below a full analysis of other factors alleged to have caused any
material injury experienced by the domestic industry.

8 Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).
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B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is material
injury by reason of subject imports.

1. Captive Production

The domestic industry captively consumes a portion of its production of ESBR in the
manufacture of tires. We therefore consider the applicability of the statutory captive
production provision, and whether to focus our analysis primarily on the merchant market
when assessing market share and the factors affecting the financial performance of the
domestic industry.84

In the preliminary phase of these investigations, the Commission found that the captive
production provision did not apply.® The threshold criterion was met because both internal
consumption and commercial shipments were significant: between *** percent and ***
percent of the domestic industry’s U.S. shipments were commercial shipments and between
**% to *** percent of its U.S. shipments were internally consumed or transfers to related
firms.8® The Commission also found that the first statutory criterion was satisfied, namely that

domestic product that is internally transferred for processing into downstream articles does not

8 The captive production provision can be applied only if, as a threshold matter, significant
production of the domestic like product is internally transferred and significant production is sold in the
merchant market. The captive production provision, 19 U.S.C. § 1677(7)(C)(iv), as amended by the
Trade Preferences Extension Act (“TPEA”) of 2015, provides:

(iv) CAPTIVE PRODUCTION - If domestic producers internally transfer significant production
of the domestic like product for the production of a downstream article and sell significant
production of the domestic like product in the merchant market, and the Commission finds that-

(I) the domestic like product produced that is internally transferred for processing into
that downstream article does not enter the merchant market for the domestic like
product, and

(1) the domestic like product is the predominant material input in the production of that
downstream article.

The SAA indicates that where a domestic like product is transferred internally for the production of
another article coming within the definition of the domestic like product, such transfers do not
constitute internal transfers for the production of a “downstream article” for purposes of the captive
production provision. SAA at 853.

The TPEA eliminated what had been the third statutory criterion of the captive production
provision. Pub. L. 114-27, § 503(c).

8 preliminary Determinations, USITC Pub. 5274, at 21.

8 preliminary Determinations, USITC Pub. 5274, at 20.
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enter the merchant market for the domestic like product. However, the Commission found
that the second criterion was not satisfied because ESBR was not the predominant material
input in the production of the downstream product (tires).8” The Commission stated that it
would nonetheless consider, as a relevant condition of competition, that a significant portion of

domestic production is captively consumed.88
a. Arguments of the Parties

While Petitioner does not argue for the application of the captive production provision,
it asserts that the Commission should again consider, as a relevant condition of competition,
that a significant portion of domestic production is captively consumed, as it did in its
preliminary determinations. Petitioner urges the Commission to consider the impact of subject
imports on the merchant market because it includes the most direct head-to-head competition
between subject imports and the domestic like product, providing an important insight into the
impact of subject imports on the industry.8° Respondents do not argue that the provision

applies in these investigations.

b. Analysis and Conclusion

Threshold Criterion. The domestic industry internally consumed between *** percent
and *** percent of its U.S. shipments of ESBR during the POL.°° The domestic industry sold
between *** percent and *** percent of its U.S. shipments on the merchant market in this
period.’® These ratios indicate that a significant portion of ESBR production is both internally
transferred and sold in the merchant market. Accordingly, we find that the threshold criterion
is satisfied, as a significant portion of the domestic industry’s production is internally
consumed, and a significant portion is sold in the merchant market.

First Statutory Criterion. The first criterion of the captive consumption provision focuses

on whether any of the domestic like product that is internally transferred for further processing

8 preliminary Determinations, USITC Pub. 5274 at 21. *** indicated that internally consumed
ESBR accounted for *** percent of the value and *** percent of the quantity of raw materials used to
produce tires. /d.

8 Preliminary Determinations, USITC Pub. 5274, at 21.

8 petitioner’s Prehearing Brief at 23.

% CR/PR at Table 1I-8. Goodyear was the only domestic producer to internally consume ESBR
during the period of investigation. CR/PR at Ill-11. Goodyear used the ESBR it internally consumed in the
production of tires. It also *** between *** and *** percent of total U.S. ESBR shipments during 2021
and the interim periods to ***. CR/PR at IlI-13 and Table IlI-8.

1 CR/PR at Table III-8.
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into downstream articles is in fact sold in the merchant market for the domestic like product.®?
No domestic producer reported diverting ESBR that was to be internally consumed to the
merchant market.®®> Thus, we find that this criterion is also satisfied.

Second Statutory Criterion. In applying the second statutory criterion, we generally
consider whether the domestic like product is the predominant material input into a
downstream product by referring to its share of the raw material cost of the downstream
product,®® but the Commission has also construed “predominant” material input to mean the
main or strongest element, and not necessarily a majority, of the inputs by value.®®

In these investigations, Goodyear indicated that internally consumed ESBR accounted
for *** percent of the value and *** percent of the total weight of raw materials used to
produce tires.® We find that these shares are insufficient to satisfy this criterion.®’

Conclusion. Because the second criterion is not satisfied, we decline to apply the captive
production provision in these investigations and will focus on the overall ESBR market in
analyzing the market share and financial performance of the domestic industry. We
nonetheless consider, as a relevant condition of competition, that a significant portion of

domestic production is captively consumed.
2. Demand Conditions

U.S. demand for ESBR depends on the demand for the downstream products in which it
is used. Approximately 70 to 80 percent of domestic ESBR is used in the manufacture of tires,
with the balance used in the manufacture of technical goods such as conveyor belts, O-rings,

hoses, the soles of shoes, and other rubber goods.® ESBR is used more often in replacement

%2 See, e.g., Hot-Rolled Steel Products from Argentina and South Africa, Inv. Nos. 701-TA-404,
731-TA-898, 905 (Final), USITC Pub. 3446 at 15-16 (Aug. 2001); Certain Cold-Rolled Steel Products from
Argentina, Brazil, China, Indonesia, Japan, Russia, Slovakia, South Africa, Taiwan, Turkey and Venezuela,
Inv. Nos. 701-TA-393 and 731-TA-829-40 (Final) (Remand), USITC Pub. 3691 at 2 & n.19 (May 2004).

% CR/PR at IlI-13.

% See generally, e.g., Polyethylene Terephthalate Film, Sheet and Strip from Brazil, China,
Thailand, and the United Arab Emirates, Inv. Nos. 731-TA-1131-1134 (Final), USITC Pub. 4040 at 17 n.103
(Oct. 2008); Polyethylene Terephthalate Film, Sheet, and Strip from India and Taiwan, Inv. Nos. 701-TA-
415 and 731-TA-933-934 (Final), USITC Pub. 3518 at 11 & n.51 (June 2002).

% See Polyvinyl Alcohol from Germany and Japan, Inv. Nos. 731-TA-1015-16 (Final), USITC Pub.
3604 at 15 n.69 (June 2003).

% CR/PR at Table III-9.

97 Our conclusion is consistent with the Commission’s treatment of this issue in the previous
investigations. See ESBR from Brazil, Korea, Mexico, and Poland, USITC Pub. 4717, at 17.

% CR/PRat -3 n.7,1-8 to I-9.
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tires than in OEM tires due to the emphasis on fuel efficiency performance in OEM tires, for
which SSBR is increasingly the preferred input.®®

The parties agree that U.S. demand for ESBR declined beginning in the second quarter of
2020 due to the COVID-19 pandemic, then rebounded later in 2020 into 2021 and interim
2022.1%0 Respondents also argue that there has been a long-term decline in demand for ESBR
because of the switch from ESBR to SSBR in OEM tires.%? Regarding future demand, Petitioner
argues that demand for ESBR will grow modestly, and respondents cite a forecast of one
percent growth in consumption of ESBR from 2021 to 2026.1%2

Apparent U.S. consumption by quantity decreased by *** percent from 2019 to 2020,
decreasing from *** pounds in 2019 to *** pounds in 2020, before increasing by *** percent to
*** pounds in 2021. Overall, between 2019 and 2021, apparent U.S. consumption declined by
*** percent and was *** percent higher in the interim period. It was *** pounds in interim
2021 and *** pounds in interim 2022.103

3. Supply Conditions

The domestic industry, consisting of two firms, Lion and Goodyear, was the largest
source of ESBR during the POI. Although the industry’s market share fluctuated, it maintained
its dominant share of the U.S. market for ESBR, ending the POl with approximately the same
market share as the beginning of the POI in both the total market and merchant market.1®* The
domestic industry’s share of apparent U.S. consumption in the total market decreased from ***
percent in 2019 to *** percent in 2020 and to *** percent in 2021.1% Its share was ***

% CR/PR atl-8 to I-9, I-12.

100 petitioner’s Prehearing Brief at 13 n.56; Joint Respondents’ Prehearing Brief at 5; SIBUR’s
Prehearing Brief at 3. Market participants’ responses varied. Domestic producers reported that demand
had declined, while importers and purchasers generally indicated that it had fluctuated, increased, or
stayed the same. CR/PR at Table 11-4.

101 Joint Respondents’ Prehearing Brief at 7.

102 petitioner’s Prehearing Brief at 2 (citing IISRP forecast); Joint Respondents’ Prehearing Brief
at 10 (citing ***).

103 CR/PR at Tables IV-12 and C-1. In the merchant market, apparent U.S. consumption followed
a similar trend. It decreased by *** percent from 2019 to 2020, decreasing from *** pounds in 2019 to
*** pounds in 2020 before increasing by *** percent to *** pounds in 2021. Overall, between 2019 and
2021, apparent U.S. consumption in the merchant market declined by *** percent and was *** percent
lower in the interim period comparison. It was *** pounds in interim 2021 and *** pounds in interim
2022. CR/PR at Tables IV-14 and C-2.

104 See CR/PR at Table IV-12 and IV-14.

105 CR/PR at Table IV-12. In the merchant market, the domestic industry’s share was ***
percent in 2019 and 2020 and *** percent in 2021. CR/PR at Table IV-14.
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percent in interim 2021 and *** percent in interim 2022.1° The domestic industry’s production
capacity increased from *** pounds in 2019 to *** pounds in 2021.%7

Both Lion and Goodyear are located in the Gulf region near Beaumont, Texas.1% A
series of events, including two hurricanes, a severe winter storm, and an explosion at a
butadiene production facility next door to Lion’s plant in Port Neches, Texas led to supply
disruptions (including shutdowns) that affected much of the POL.1% The November 2019
explosion at the Texas Petroleum Chemical (“TPC”) butadiene plant closed Lion’s facility for 20
days and interrupted Lion’s butadiene supply for an extended time.'° Lion reopened its plant
in December of 2019, but Lion’s supply of butadiene was limited and it operated below
targeted production rates from December 2019 to March 2020.1%!

In March 2020, the nation’s response to the COVID-19 pandemic resulted in shutdowns
that impacted the economy generally and the domestic ESBR industry in particular. Goodyear
*** 112 |jon did not shut down, but it reported reduced demand in April and May of 2020 from
the pandemic; its plant was, however, shut down in August 2020 by Hurricane Laura which also
increased butadiene prices when refineries in the Gulf region shut down.13

In February 2021, Winter Storm Uri caused Lion to shut down its ESBR plant from
February 15, 2021 until March 4, 2021 and declare force majeure until April 2021.14 The effects
of Winter Storm Uri lasted into the second quarter of 2021, and Lion reports that in most cases
it supplied its contracted volumes, but there also were instances when it could only supply 80
to 90 percent of the customers’ contracted volumes.!%®

Goodyear reported ***. Goodyear *** 116

In August 2021, Hurricane Ida struck the region, causing the region to be without

electricity for approximately one month and shutting down chemical producers, including Lion,

106 CR/PR at Table IV-12. In the merchant market, the industry’s share was *** in interim 2021
and *** percent in interim 2022. CR/PR at Table 1V-14.

107 CR/PR Tables llI-5 and C-1.

108 CR/PR at Table IlI-1.

109 CR/PR at II-9, II-11.

110 CR/PR at II-9; Petitioner’s Posthearing Brief Exhibit 10 attachment 1 (***).

111 CR/PR at IlI-5 n.6.

112 CR/PR at I1I-3. After March 2020, tire and automobile producers shut down facilities due to
the COVID-19 pandemic, and demand for ESBR dropped by 50 percent. CR/PR at I-10. ***. CR/PR at
Table G-2.

113 CR/PR at 11-9 and V-2; Joint Respondents’ Prehearing Brief at 17 and Exhibit 21.

114 CR/PR at II-9.

115 CR/PR at II-10.

116 CR/PR at II-9 to 11-10.
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in the area.''’ Lion, however, reports that it was able to supply the vast majority of its
customers from its inventories of ESBR despite these events affecting its operations.!8

There have been multiple disruptions in the supply of butadiene during the POI which
affected Lion’s operations because butadiene is the primary raw material for production of
ESBR.1*® While the most significant was the aforementioned TPC plant explosion in 2019,
Winter Storm Uri in February 2021 and Hurricane Ida in August 2021 also impacted butadiene
production in the Gulf region.'?® Lion indicates that it never ran out of butadiene, but Michelin
notes that *** 121 |jon acknowledged placing customers on allocation in 2021, in part, because
it lacked the butadiene needed for ESBR production.??

Numerous purchasers reported problems with the supply of ESBR from the domestic
producers.'?® Purchasers *** all reported supply problems and limited availability of ESBR in

2021.12* Numerous firms that reported purchasing ESBR from the subject countries cited

17 CR/PR at II-11 and 1I-11 n.33.

118 See Lion’s Posthearing Brief, Exhibit 1 at 12-14. Lion acknowledged that it placed customers
on allocation from February through April 2021, in part, because it lacked butadiene. Hearing Tr. at 77
(Rikhoff). Lion reported 60-70 percent of its contract customers were on allocation in April 2021.
Hearing Tr. at 79 (Rikhoff).

119 CR/PR at II-11 and V-1.

120 see Joint Respondents’ Posthearing Brief, Exhibit 1 at 36-38. Butadiene producers in the Gulf,
such as Shell, shut down operations in advance of the hurricane. Joint Respondents’ Prehearing Brief at
18 and Exhibits 26 and 27. Further, Lyondell and ExxonMobil reported the effects of fires on their
butadiene production in 2019 and 2021. CR/PR at 1I-11; Joint Respondents’ Posthearing Brief, Exhibit 1
at 36-38. Although butadiene producer TPC has filed for bankruptcy, Lion expects butadiene production
to hit a 30-year high in 2022. CR/PR at 11-9 and 1I-10.

121 Hearing Tr. at 24 (Ballard); CR/PR at 11-10 n.27; Michelin’s Posthearing Brief at 3-4.

122 Hearing Tr. at 77 (Rikhoff) (“{D}uring the month of February, Winter Storm Uri occurred
February 14th. Through the month of February we met 100 percent of their forecasted demand that
they provided through that period. Through April we did place customers, as | noted earlier, we did
place customers on an allocated volume. We did not have enough volume to assure we could provide
material to everyone because we were going to be short on butadiene during that period of time. We
knew that because a significant number of butadiene producers were down. “) See also Petitioner’s
Posthearing Brief Exhibit 10, attachment 1 ***,

123 CR/PR at II-9. Firms reported a limited supply ESBR and crises in the availability of butadiene.
CR/PR at II-12 to 11-13.

124 Joint Respondents’ Posthearing Brief, Exhibit 1 at 12-13. Citing to questionnaire responses of
U.S. purchasers and the Commission’s hearing, Joint Respondents note as follows, “how their purchasing
patterns reflect the ‘long shadow’ of supply disruptions, and in particular, Winter Storm Uri:

e Commission Staff highlighted purchasers’ view ‘that winter storm Uri caused U.S. producers to
have supply problems for 4 to 7 months in 2021, and that in August 2020 Lion shut down because of a
hurricane.’

o *¥** explained that ***,
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supply, availability, or domestic production issues as the reason they purchased imports.?® In
addition, most responding purchasers (16 of 24) reported that they intentionally source ESBR
from multiple sources for purposes of ensuring availability. 12

More than half of the responding purchasers (12 of 21) reported that they had
experienced supply constraints with the domestic producers during the POI before the filing of
the petitions in November 2021.%27 Only 3 of 21 purchasers reported supply constraints with
domestic producers after the filing of the petitions.?®

During the POI, cumulated subject imports were the second largest source of supply to
the U.S. market. Their market share increased in the three full years of the POI, was lower in
interim 2022 than in interim 2021, and ended the POI at the same level as it began. Specifically,
cumulated subject imports’ share of apparent U.S. consumption in the total market increased
from *** percent in 2019 to *** percent in 2020 and to *** percent in 2021.%2° Their share
was *** percent in interim 2021 and *** percent in interim 2022.13° The vast majority of
responding purchasers indicated that they had not experienced supply constraints during the
POI, before or after the filing of the petitions, with respect to imports from either subject
country. Twelve of 13 responding purchasers reported they had not experienced supply
constraints with respect to subject imports from Czechia and 15 of 16 purchasers indicated that

they had not for subject imports from Russia.3!

o *EX cited ***/

o *EX cited ***,

o *** which ***, pointed to a “***’ (i.e., without specifying a specific period within the year)
Ckkk

e After informing *** that the company was going off allocation on ***, *** |eading the
purchaser to, for the first time, source ESBR from Russia for use in tires. In the preliminary phase of the
investigation, *** reported to the Commission that it purchased subject ESBR “***’

¢ At the Hearing, Mr. Prior of Michelin stated that the ‘interruptions, the tension absolutely
continue{d} from May through November 2021.”

Joint Respondents’ Posthearing Brief, Exhibit 1 at 12-13 (internal citations omitted).

125 See CR/PR at Table V-13 (narratives of ***),

126 CR/PR at II-11.

127.CR/PR at II-9. In contrast, as noted below, most responding purchasers reported they had not
experienced supply constraints for imports from Czechia (12 of 13), and imports from Russia (15 of 16).

128 CR/PR at II-9.

125 CR/PR at Table IV-12. In the merchant market, their share increased from *** percent in
2019 and 2020 and to *** percent in 2021. CR/PR at Table IV-14.

130 In the merchant market, their share was lower at *** percent in interim 2022 than ***
percent in interim 2021. CR/PR at Table IV-14.

131 CR/PR at I1-9.
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In April 2022, the President suspended normal trade relations with Russia, and ESBR
from Russia became subject to 20 percent duties.'3? The duties increased to 35 percent in July
2022.133

Nonsubject imports were the third largest source of supply to the U.S. market
throughout the POI; their market share increased in each year of the period. Specifically,
nonsubject imports’ share of apparent U.S. consumption in the total market increased from ***
percent in 2019 to *** percent in 2020 and to *** percent in 2021.13* Their share was ***
percent in interim 2021 and *** percent in interim 2022.13> Taiwan, Mexico, Spain, and China
were the largest sources of nonsubject imports during the POI, accounting for almost two-
thirds of nonsubject imports during 2021.3%¢ Nonsubject imports from Brazil, Korea, Mexico,
and Poland have been subject to antidumping duty orders since September 2017.13” ESBR from
China has been subject to duties pursuant to Section 301 of the Trade Act of 1974 since
September 24, 2018.138

4. Substitutability and Other Conditions

The record indicates that ESBR from different sources is highly substitutable when made
to the same IISRP grades.'*° However, factors such as the limited availability of grades from
different sources and supply constraints reduced the overall degree of substitutability between

subject imports and the domestic like product during the POI.14°

132 CR/PR at I-8.

133 CR/PR at I-8.

134 CR/PR at Table IV-12. Nonsubject imports’ share of apparent U.S. consumption in the
merchant market decreased from *** percent in 2019 to *** percent in 2020 and then increased to ***
percent in 2021. Their share was *** percent in interim 2021 and *** percent in interim 2022. CR/PR at
Table IV-14.

135 CR/PR at Table IV-12.

136 CR/PR at II-8.

137 CR/PR at II-2, VII-26. See Emulsion Butadiene-Styrene from Brazil, Korea, Mexico, and Poland,
Inv. Nos. 731-TA-1334-1337, USITC Pub. 4717 (August 2017).

138 CR/PR at 11-2; Notice of Modification of Section 301 Action: China’s Acts, Policies, and
Practices Related to Technology Transfer, Intellectual Property, and Innovation, 83 Fed. Reg. 47,974
(Sept. 21, 2018). The initial duties of 10 percent increased to 25 percent as of June 1, 2019. See Petition
at 6 (citing Implementing Modification to Section 301 Action: China’s Acts, Policies, and Practices
Related to Technology Transfer, Intellectual Property, and Innovation, 84 Fed. Reg. 21,892 (May 15,
2019)).

139 CR/PR at II-15.

140 CR/PR at II-15 to II-16. Two purchasers reported that *** was not available from Lion and one
purchaser reported that *** ESBR was not available from Goodyear. CR/PR at II-20. Customers were
reporting that Lion was terminating its production of grade 1712 by August 2021. Hearing Tr. at 144-145
(Rybalov).
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Both responding domestic producers and a majority of purchasers reported that the
domestic like product and subject imports from each country were always or frequently
interchangeable.'*! In response to questions concerning the significance of non-price
differences between ESBR from different sources, one domestic producer reported there were
*** important differences and the other indicated there were *** such differences.#?
Purchasers and importers generally reported that non-price differences are sometimes
important.1*3 Most purchasers also reported that the domestic product and subject imports
from Czechia are comparable with respect to 14 of 17 purchase factors and that the domestic
product and subject imports from Russia are comparable with respect to 12 of 17 purchase
factors.’* In view of this record, we find that there is a moderate-to-high degree of
substitutability between the domestic like product and subject imports.14°

We find that while price is an important factor in purchasing decisions for ESBR, non-
price factors such as availability, reliability of supply, quality and product consistency are also
important.#® Responding purchasers cited quality, availability, and price most frequently as
being among the top three factors influencing their purchasing decisions.*” Availability was
most frequently cited as being among the three most important purchasing factors.*® While
price was a factor that many responding purchasers cited as being very important to their
purchasing decisions, a greater number of purchasers cited availability, reliability of supply,
product consistency, and quality meets industry standards as very important purchasing
factors.'® Half of the responding purchasers (11 of 22) reported that they sometimes purchase
the lowest-priced product, ten purchasers reported that they usually purchase the lowest

priced product, and one reported that it never purchases the lowest-priced ESBR.'* ESBR is

141 CR/PR at Table 1I-13. Importers reported somewhat less interchangeability for the domestic
product and subject imports from Russia. CR/PR at Table 11-13.

142 CR/PR at Table II-15.

143 CR/PR at Table II-15.

144 CR/PR at Table 1I-10.

145 CR/PR at II-16.

146 CR/PR at Table II-7.

147 Twenty-three firms ranked availability as being among the top three factors influencing their
purchasing decisions. Nineteen firms ranked price as being among the top three factors influencing their
purchasing decisions. CR/PR at Table 1I-6. Six firms ranked availability the first most important factor
and 13 firms ranked quality the first most important factor. CR/PR at Table II-6. Only one firm ranked
price the first most important purchasing factor. CR/PR at Table II-6.

148 CR/PR at Table II-6.

149 CR/PR at Table II-7.

150 CR/PR at 11-18.
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mostly sold from inventory, with lead times averaging *** days for domestic producers and ***
days for importers’ inventories of the subject merchandise.*>!

Domestic producers reported selling the *** of their ESBR pursuant to annual
contracts.'® Most subject imports were sold through short-term contracts or on the spot
market.'>® Both domestic producers’ sales contracts are ***.15% Their contract prices adjust
based on changes in these indices quarterly or monthly, but contracts generally are not *** 15

Conversion prices are a portion of the ESBR price that is negotiated with purchasers
annually and that is not indexed to raw material prices.’® Lion indicates that it expects its
conversion prices to cover the cost of inputs other than styrene and butadiene, including
certain other raw material costs, fixed overhead, and labor costs, in addition to profit
margins. >’

The main raw materials used to produce ESBR are butadiene and styrene, with
butadiene accounting for the majority of raw material costs.>® Butadiene accounts for
approximately 75 percent of ESBR by weight and is the primary driver of ESBR pricing.?*® As
noted earlier, butadiene production was interrupted by a series of shutdowns during the POI.160
Butadiene prices reflected the problems with the supply of butadiene, fluctuating a great deal
during the POI.%%! Butadiene prices fell during 2019 to mid-2020 to $*** per pound; they
increased to $*** per pound in September 2021, declined thereafter until the end of 2021,

151 CR/PR at II-19. U.S. producers reported that *** percent of their commercial shipments were
sold from inventories, with lead times averaging *** days. The remaining *** percent of their
commercial shipments were produced-to-order, with lead times averaging *** days. Most commercial
shipments of imports from subject countries (***) percent were sold from U.S. inventories, with lead
times ranging from 2 to 30 days. The remaining *** percent of importers commercial shipments were
sold from foreign inventories, with lead times ranging from 50 to 70 days. /d.

152 CR/PR at V-6, Table V-3.

153 CR/PR at Table V-3. Intertex indicates that its ***, Joint Respondents’ Posthearing Brief,
Exhibit 1 at 1-2. Synthos sells by ***. See Synthos’ U.S. Importer Questionnaire Response at 1lI-6; Joint
Respondents’ Posthearing Brief, Exhibit 14.

154 CR/PR at V-8.

155 CR/PR at V-7 to V-8. Respondents noted that because firms mainly sell from inventories,
there is a price difference between the monomer price at the time of ESBR production and the
monomer price when the ESBR is ultimately sold. CR/PR at V-9.

156 Lion indicated that its conversion prices are negotiated with purchasers at the end of the year
and are then fixed for the year. Goodyear reported ***. See CR/PR at V-8 & Table V-4; Hearing Tr. at
89-90 (Rikhoff); Goodyear Producer QR at IV-2d.

157 CR/PR at V-8.

158 CR/PR at V-1.

19 CR/PR at V-1, V-1 n.2.

160 CR/PR at II-11.

161 CR/PR at Table V-1; Fig. V-1.
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before increasing again until the end of the POI for an overall increase of *** percent over the
POI.162 Total raw materials accounted for *** percent of the domestic industry’s total cost of
goods sold (“COGS”) for ESBR production in 2019, *** percent in 2020, *** percent in 2021,

and *** percent in interim 2022, compared to *** percent in interim 2021.163
C. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.” 64

The volume of cumulated subject imports decreased from 31.8 million pounds in 2019
to 28.6 million pounds in 2020, and then increased to 47.7 million pounds in 2021, a level 50.0
percent greater than in 2019.1%> Their volume was 21.5 million pounds in interim 2021 and
12.6 million pounds in interim 2022.166

U.S. importers’ U.S. shipments of cumulated subject imports decreased from 32.1
million pounds in 2019 to 25.9 million pounds in 2020, and then increased to 43.4 million
pounds in 2021, a level 35.4 percent higher than in 2019.%%7 Their volume was 16.9 million
pounds in interim 2021 and 15.1 million pounds in interim 2022.168

Cumulated subject imports’ share of apparent U.S. consumption in the total market
increased from *** percent in 2019 to *** percent in 2020 and to *** percent in 2021, a level
*** percentage points higher than in 2019.1%° Their share was *** percent in interim 2021 and
*** percent in interim 2022.170

In light of the foregoing, we find that the volume of cumulated subject imports both in

absolute terms and relative to consumption in the United States, and the increase in that

162 See CR/PR at Fig. V-1, Table V-1.

163 CR/PR at Table VI-1.

16419 U.S.C. § 1677(7)(C)(i).

165 CR/PR at Table IV-2.

166 CR/PR at Table IV-2.

167 CR/PR at Tables IV-12 and C-1.

168 CR/PR at Tables IV-12 and C-1.

169 CR/PR at Tables IV-12 and C-1. As further discussed below, nearly all of the gain in market
share by cumulated subject imports in the total market (and all of the gain in the merchant market)
occurred between 2020 and 2021. Nevertheless, we do not find that the volume of cumulated subject
imports between 2020 and 2021 had significant price effects on the domestic industry, as discussed in
detail below.

170 CR/PR at Tables IV-12 and C-1. Cumulated subject imports’ share of apparent U.S.
consumption in the merchant market increased from *** percent in 2019 and 2020 to *** percent in
2021, a level *** percentage points higher than in 2019. Their share in the merchant market was ***
percent interim 2021 and *** percent in interim 2022. CR/PR at Tables IV-14 and C-2.
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volume in absolute terms, are significant.’* 172 For reasons discussed below, however, we do
not find that cumulated subject imports had either significant price effects or a significant
adverse impact on the domestic industry.

D. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the
subject imports, the Commission shall consider whether
(I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like products
of the United States, and

() the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which

otherwise would have occurred, to a significant degree.’3

As addressed in section V.B.4., the record indicates that there is an overall moderate-to-
high degree of substitutability between the domestic like product and subject imports (and a
high degree of interchangeability for ESBR of the same IISRP grade), and that while price was a
factor that many responding purchasers cited as being very important to their purchasing
decisions, a greater number of purchasers cited availability, reliability of supply, product
consistency, and quality meets industry standards as very important purchasing factors.

The Commission collected quarterly pricing data from both U.S. producers and five
importers for four grades (1502, 1507, 1712, and 1783) of ESBR shipped to unrelated customers

during the POL.17* Pricing data reported by these firms accounted for *** percent of domestic

171 Commissioners Schmidtlein and Kearns also find the increase in the volume of cumulated
subject imports relative to consumption in the United States is significant. Chairman Johanson and
Commissioner Karpel do not find any increase in the volume of cumulated subject imports relative to
consumption is significant.

172 Cumulated subject imports relative to U.S. production increased from *** percent in 2019 to
*** percent in 2020 and to *** percent in 2021, a level *** percentage points greater than in 2019. The
ratio was *** percent in interim 2021 and *** percent in interim 2022. CR/PR at Table IV-2.

173 19 U.S.C. § 1677(7)(C)(ii).

174 CR/PR at V-11. The four pricing products are:

Product 1. -- IISRP 1502 grade of ESBR in all forms;

Product 2. -- IISRP 1507 grade of ESBR in all forms;

Product 3. -- lISRP 1712 grade of ESBR in all forms; and

Product 4. -- IISRP 1783 grade of ESBR in all forms.

CR/PR at V-9. Grades 1502 and 1783 are used in tire production. CR/PR at I-15; Hearing Tr. at
173 (Dortch), 229 (Kendler).
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producers’ commercial U.S. shipments of domestically produced ESBR, all U.S. commercial
shipments of subject imports from Czechia and *** U.S. commercial shipments of subject
imports from Russia in 2021.7> The majority of the pricing data volume, both for the domestic
product and the subject imports, consisted of prices for product 1, grade 1502 ESBR.7®

The price comparison data show that quarters in which there was underselling
accounted for *** percent of the reported volume of cumulated subject import sales (***
pounds), and quarters in which there was overselling accounted for *** percent of the reported
volume of cumulated subject import sales (*** pounds).1”” Subject imports undersold the
domestic like product in 45 of 80 quarterly comparisons, or 56.2 percent of the time, at margins
ranging between *** and *** percent, and averaging *** percent,’® and oversold the
domestic like product in 35 of 80 quarterly comparisons, or 43.8 percent of the time, at margins
ranging between *** and *** percent, and averaging *** percent.'”®

Thus, in terms of volume, the majority of subject imports oversold the domestic like
product, although they undersold the domestic like product in the majority of quarterly
comparisons; margins of overselling were slightly higher than margins of underselling. The
record also shows that most of the underselling during the POl occurred during 2019 and 2020,
while in 2021 and interim 2022 the subject imports mostly oversold the domestic like
product. '

Cumulated subject imports gained *** percentage points between 2019 and 2021 (***
percentage points gain in the merchant market). *** of the gain in market share by subject

imports in the total market (*** percentage points) — and *** the gain in the merchant market

175 CR/PR at V-11. One domestic producer and certain importers consumed the ESBR they
produced or imported. Accordingly, pricing data accounted for approximately *** percent of U.S.
producers’ total U.S. shipments of ESBR and *** percent of ESBR imports from Czechia, and *** percent
of ESBR imports from Russia in 2021. CR/PR at V-11.

176 See CR/PR at Table V-9. Grade 1502 ESBR is used predominantly, but not exclusively, for tire
manufacture. CR/PR at I-15; Hearing Tr. at 152 (Layton), 176-77 (Rybalov), 175, 229 (Kendler).

177 CR/PR Table V-10.

178 CR/PR at Table V-10.

179 CR/PR at Table V-10.

180 CR/PR at Table V-11. We note that, of particular significance to the market share shifts
discussed below, shipments of subject imports from Russia *** the domestic like product in ***
quarters in 2021 and interim 2022 for pricing product 1, and in *** quarters in 2021 and interim 2022
for pricing product 3 (Russian prices were reported for only these two pricing products). CR/PR at Tables
V-5 and Table V-7.

We recognize that U.S. importers’ U.S. shipments of subject imports from Czechia undersold the
domestic product in some quarters of the 2021/interim 2022 period, while overselling in other quarters.
CR/PR at Tables V-5 to V-8. However, subject imports from Czechia lost U.S. market share continuously
through the POI, including through 2021 and interim 2022, in both the total and merchant markets.
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— occurred between 2020 and 2021, and is attributable to an increase in subject imports from
Russia (as the market share of subject imports from Czechia decreased throughout the POI,
both in the total and merchant markets).’®! As subject imports from Russia gained market
share in 2021, subject imports from Russia oversold the domestic like product in each quarter
of 2021, and the average unit values (“AUVs”) of these shipments steadily increased in each
quarter, for both pricing products for which shipments of U.S. imports from Russia were
recorded (i.e., pricing products 1 and 3).182

Petitioner argues that there is a causal nexus between “low Russian prices” and
“captured” U.S. market share and points specifically to prices for subject imports from Russia in
the spot market.® In this context, the Commission requested and considered the pricing data
for spot sales provided by Petitioner and by Synthos, the second largest importer of ESBR from
Czechia, and Intertex, the largest importer of ESBR from Russia.'® These data indicate that
spot sales of the subject imports from Russia were priced lower than spot sales of the domestic
product during the second and third quarters of 2021 and the second quarter of 2022, in
addition to often being lower-priced in 2019 and 2020.18 Importantly, however, we note that
pricing data for these spot sales are included within the pricing data detailed in Section V of the
Confidential Report, and therefore are taken into account as part of our underselling analysis
review above. The spot sales data account for a relatively small portion of the domestic
producers’ sales. Lion reported making only *** percent of its 2021 sales on the spot
market.'®® Lion’s spot market sales of pricing product 1 during 2021 accounted for only ***
percent of the reported sales by the domestic producers of this product in the complete pricing
data during 2021.1%7 Therefore, to the degree that subject imports were priced lower than the
domestic like product in certain quarters of 2021 in the spot market, it was only a small fraction

of the domestic industry’s total shipments during that year; as reviewed above, the vast

181 CR/PR at Tables C-1 and C-2.

182 CR/PR at Table V-5 and Table V-7.

183 petitioner’s Posthearing Brief at 8-10.

184 See CR/PR at V-11 n.36 and Tables IV-1 and H-3 to H-6.

185 See CR/PR at Table H-3 to H-6. Spot sales of subject imports from Czechia also undersold the
domestic like product during the second and third quarters of 2021 as well as in the first quarter of 2021
for pricing product 2. Id. The volumes associated with these sales were small and as noted, associated
with a decrease in the market share of subject imports from Czechia.

18 Lion’s U.S. Producer Questionnaires at IV-6.

187 Calculated from CR/PR at Tables V-5 and H-3. We note that U.S. importer *** reported spot
prices for its shipments of subject imports from Russia only for pricing products 1 and 3. In 2021, ***
shipments of subject imports from Russia of pricing product 3 were *** than the domestic product in
the spot market in each quarter of that year. CR/PR at Tables H-3 and H-5.
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majority of U.S. producers’ U.S. shipments in 2021 were oversold by subject imports.'88 The
spot market data also do not include any pricing data provided by Goodyear or by any U.S.
importer of subject imports from Russia aside from ***, For these reasons, we find that the
complete pricing dataset is the most probative information on the record regarding price
competition by subject imports.189 190

The lost sales and lost revenue data are not significant. Although Petitioner accounts for
the majority of commercial sales of ESBR in the market, it did not submit any lost sales or lost
revenue allegations.®® The Commission nevertheless sent lost sales and lost revenues surveys
to 58 purchasers in the final phase of these investigations, and 24 purchasers responded. Ten
of 24 purchasers reported purchasing subject imports instead of the domestic product. Five of
these purchasers reported that subject import were priced lower than the domestic.’®? Two of
these purchasers reported that price was a primary reason for the decision to purchase ***
pounds of ESBR imported from Russia rather than domestically priced ESBR.'*® These

confirmed lost sales represent only a tiny fraction — *** percent of the *** pounds — of the

188 As noted, in 2021, subject imports gained *** percentage points of U.S. market share. This
accounts for the large majority of the total market share gain by subject imports between 2019 and
2021 (*** percentage points). All of the market share gain in 2021 was attributable ***. CR/PR at Table
C-1.

Moreover, in light of the production and supply challenges faced by the domestic industry
during 2021 reviewed above, we find that any shift in market share that could be attributable to lower
priced imports from Russia in the spot market was not significant.

189 The record indicates that spot prices for ESBR typically are below contract prices, but spot
prices were above contract prices in 2021, suggesting novel market conditions at times during 2021.
Hearing Tr. at 56, 121 (Rikhoff). As noted, both domestic producers faced supply constraints during
2021 as a result of Winter Storm Uri, and butadiene prices rose rapidly during much of the year before
falling. See CR/PR at Fig. V-1.

190 petitioner did not request that the Commission include separate spot market data for pricing
products in the Commission’s questionnaires, so spot market pricing data were not supplied until the
posthearing briefs; therefore, to a greater extent than pricing product comparisons reported elsewhere,
the precision and variation of these figures may be affected by rounding, limited quantities, and firm
estimates, nor has it been subjected to the Commission’s usual reconciliation processes for ensuring the
accuracy of pricing product data. See CR/PR at V-11 n.36. For these reasons, in addition to those
discussed above, we do not accord the available spot price comparisons in Appendix H as much weight
as we would have if the spot prices were timely collected as an individual pricing product.

191 CR/PR at V-22. Nor did Petitioner supplement the record with persuasive documentation of
pricing pressure or lost sales. Hearing Tr. at 122-123 (Pickard, Rikhoff). See also Petitioner’s Posthearing
Brief at 6-7.

192 CR/PR at Table V-13. We also note that purchasers either reported that domestically
produced ESBR was either comparable to the subject imports with respect to price or superior (lower-
priced). CR/PR at Table II-10.

193 See CR/PR at Table V-12 and V-13.
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reported purchases of subject imports during the POI.*** Further, several purchasers cited
supply-related reasons for their purchases of subject imports.1®> None of the 24 responding
purchasers reported that domestic producers had reduced their prices to compete with lower
priced subject imports.’®® Based on the volume of underselling over the POI, the increase in
overselling at the end of the POI that coincided with reported domestic supply constraints, and
the very limited volume of confirmed lost sales, we do not find that there has been significant
underselling by cumulated subject imports during the POI. As further discussed in section V.E.
below, we find that, to the degree subject imports undersold the domestic product, it did not
materially contribute to a gain in U.S. market share.

We have also examined price trends over the POIl. The domestic producers’ sales prices
fluctuated but increased overall for all four pricing products.’®” Their sales prices for pricing
products 1, 2, 3, and 4 increased by *** percent, *** percent, *** percent, and *** percent,
respectively, over the POI.1% The sales prices for imports from each subject country likewise
increased overall by generally comparable amounts for each pricing product for which data are
available.®?

Petitioner contends that the industry’s conversion prices, a component of its total prices
that is negotiated with purchasers, declined over the POl and were depressed due to subject
import competition, even if the industry’s sales prices for ESBR increased because of increasing
butadiene prices.??® However, while data reported by domestic producers show conversion

prices declining over the POI,%%! there is a lack of record evidence to show a causal link between

194 CR/PR at V-24. The *** pounds of the subject imports from Russia are equivalent to only ***
percent of the *** pounds of subject imports the purchasers reported purchasing. See CR/PR at Table
V-12 and V-13.

195 See CR/PR at Table V-13.

1% CR/PR at V-27. We also note that in both the total market and the merchant market the unit
value of subject imports was higher than the unit value of domestically produced product throughout
the POI, except that in 2019 they had equal unit values in the total market. CR/PR at Tables C-1 and C-2.
While AUVs may be influenced by product mix issues, these data do not contradict other evidence that
subject import prices often exceeded domestic industry prices particularly later in the POI.

197 CR/PR at Table V-9.

198 CR/PR at Table V-9.

199 CR/PR at Table V-9. There were no shipments of product 2 or product 4 from Russia. /d.

200 petitioner’s Posthearing Brief, Exhibit 1 at 38-39, 40-42; Petitioner’s Final Comments at 4-5.
As noted above, the two domestic producers report different measures of conversion price. CR/PR at V-
8.

201 For domestic producer Lion, the reported conversion price *** over the full POI. Lion’s
reported conversion price *** per pound in 2020 and *** per pound in 2021, before *** in the first and
second quarters of 2022; for domestic producer Goodyear, the reported conversion price *** over the
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these declines and subject imports. Petitioner cites purchaser documentation, specifically, two
“Weekly Flash Sales Reports” and email correspondence, in support of its contention, however,
this limited documentation does not reference subject imports.2°?2 Additionally, as noted
above, none of the 24 responding purchasers reported that domestic producers had reduced
their prices to compete with lower priced subject imports.2°® In view of this and the overall
increases in ESBR prices over the POI, we do not find that cumulated subject imports depressed
prices for the domestic like product to a significant degree.

Nor do we find that cumulated subject imports prevented price increases which
otherwise would have occurred to a significant degree. The domestic industry’s COGS-to-net
sales ratio increased overall during the POI, increasing from *** percent in 2019 to *** percent
in 2020, before declining to *** percent in 2021.2%* The ratio was *** percent in interim 2021
and *** percent in interim 2022.2°> Notwithstanding the increase in this ratio from 2019 to
2021, we do not find that subject imports prevented price increases that otherwise would have
occurred to a significant degree.

First, factors other than subject imports likely account for the changes in the domestic
industry’s COGS-to-net sales ratio during the period. In 2020, when shipments of cumulated
subject imports declined *** percent, the domestic industry’s COGS-to-net sales increased ***
percentage points compared to 2019.2% During 2020, as a result of the COVID-19 pandemic,
there was a *** percent decline in apparent U.S. consumption compared to 2019. This sharp
drop in apparent U.S. consumption is more likely to account for the weakness in the domestic
industry’s prices than subject imports which declined in 2020.

In 2021, the domestic industry’s COGS-to-net sales ratio declined *** percentage points

from 2020 when shipments of cumulated subject imports increased *** percent and subject

full POI, *** in the first quarter of 2019 through the fourth quarter of 2020, before *** per pound in the
first and second quarters of 2022, respectively.

202 Gee Petitioner’s Posthearing Brief at 6-7 and Exhibits 2, 4, and 5. While some customers note
“competitors” and “imports” as affecting prices or that Lion’s prices were highest on the relevant call,
none specifically reference subject imports. Thus, we are unpersuaded that this documentation
demonstrates price depression or suppression by reason of subject imports.

203 CR/PR at V-27.

204 CR/PR at Table VI-1. The domestic industry’s COGS-to-net sales ratio based on merchant
market operations increased from *** percent in 2019 to *** percent in 2020, before declining to ***
percent in 2021. The ratio was *** percent in interim 2021 and *** percent in interim 2022. CR/PR at
Table VI-4.

205 CR/PR at VI-1.

206 CR/PR at Table C-1. The market share of the subject imports held steady at *** percent in the
merchant market from 2019 to 2020 though it increased in the total market by *** percentage points
during that period. CR/PR at Tables C-1 and C-2.
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imports increased their share of the total market and merchant market.2%” During 2021
demand rebounded from the effects of the pandemic and apparent U.S. consumption increased
by *** percent in the total market.?°® In interim 2022, the domestic industry’s COGS-to-net
sales ratio was again lower as apparent U.S. consumption increased modestly and subject
imports were lower.2®® Thus, it appears more likely that trends in demand, rather than subject
imports, account for changes in the domestic industry’s COGS-to-net sales ratio during the
POI.210

Second, in periods when the domestic industry faced increasing costs during the POI, it
was able to increase its prices for ESBR to cover its increasing costs.?!* More specifically, the
domestic industry’s raw material costs and COGS increased from 2020 to 2021 and were higher
in interim 2022 than in interim 2021,2? but notwithstanding the presence of the subject
imports in the market, the domestic industry was able to increase its net sales values and

commercial sales values by a greater amount than the increase in its unit raw material costs

207 CR/PR at Table VI-1. Subject imports gained *** percentage points in the merchant market
and *** percentage points in the total market in 2021 compared to 2020. CR/PR at Tables C-1 and C-2.

208 CR/PR at Table C-1. Apparent U.S. consumption increased by *** percent in the merchant
market.

209 Apparent U.S. consumption was *** higher in interim 2022 than in interim 2021, and
shipments of subject imports were *** percent lower. Ininterim 2022, the domestic industry’s COGS-
to-net sales ratio was *** percentage points lower in the total market and *** percentage points lower
in the merchant market than in interim 2021. CR/PR at Tables C-1 and C-2.

210 Although the preliminary phase of the investigations included data for 2018, the import data
were based on different questionnaire data and ESBR from Italy was subject to the investigation. To the
extent that Petitioner only asks the Commission to consider 2018 financial data, in particular the
industry’s COGS-to-net sales ratio, as reported in the preliminary phase as context for evaluating the
industry’s COGS-to-net sales ratio over the POI, we have considered 2018 information, but do not find it
persuasive in establishing that subject imports suppressed domestic producer price increases to a
significant degree. Although the industry’s COGS-to-net sales ratio reported in the preliminary phase of
the investigations was higher in 2019 than 2018, apparent U.S. consumption fell *** percent in 2019
relative to 2018 and the industry’s raw material costs and COGS were lower in 2019 than 2018. See
Memorandum INV-TT-14 (Dec. 22, 2021) at Tables VI-1 and C-1. We would not normally expect the
domestic industry to be able to increase its prices in an environment of weakening demand and
declining costs.

211 See CR/PR at Tables VI-1 and VI-4.

212 The industry’s costs declined overall from 2019 to 2020. From 2019 to 2020 in the total
market, the domestic industry’s raw material costs declined from $*** per pound to $*** per pound
and its COGS fell from $*** per pound to $*** per pound. CR/PR at Table VI-1. From 2019 to 2020 in
the merchant market, the domestic industry’s raw material costs declined from $*** per pound to $***
per pound and its COGS fell from $*** per pound to $*** per pound. CR/PR at Table VI-4.
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and unit COGS.213 Thus, the record shows that although the industry’s COGS-to-net sales ratio
increased overall during the first three years of the POI, the domestic industry was able to
increase its per unit sales prices to cover its increased unit costs.

Third, of the 24 responding purchasers in the final phase of these investigations, none
reported that U.S. producers had reduced prices in order to compete with lower-priced imports
from Czechia or Russia.?!* In addition, as referenced above, Petitioner did not present any lost
sales or lost revenue allegations in the preliminary phase of these investigations, nor did
Petitioner supplement the record with persuasive documentation of pricing pressure by, or lost
sales to, subject imports.

We also have considered Petitioner’s argument that domestic producers’ declining
conversion price from 2019 to 2021 demonstrates that subject imports prices were
suppressed.?’> However, the record shows that the largest decline in Lion’s conversion price
during the POI (***) was from 2019 to 2020 when subject imports and demand declined.?*®
Likewise for Lion’s sales of grade 1502, the largest volume grade, the biggest decline in Lion’s
conversion price during the POl was from $*** per pound in 2019 to *** per pound in 2020.2
From 2020 to 2021 when subject imports showed their largest increase, Lion’s overall
conversion price fell $*** per pound and its conversion price for grade 1502 only fell from S***
per pound to $*** per pound.?'® As for Goodyear, its conversion prices fell to a period low of

S*** per pound in the fourth quarter of 2020, as subject imports and demand declined in 2020,

213 From 2020 to 2021 in the total market, the domestic industry’s raw material costs increased
from S*** per pound to $*** per pound and its COGS increased from S$*** per pound to $*** per
pound. CR/PR at Table VI-1. The industry increased its net sales by a greater amount however, from
S*** per pound to $*** per pound. CR/PR at Table VI-1.

In the merchant market the numbers were similar. From 2020 to 2021 in the merchant market,
the domestic industry’s raw material costs increased from $*** per pound to $*** per pound and its
COGS increased from $*** per pound to $*** per pound while the industry’s commercial sales values
rose by a greater amount, from $*** per pound to $*** per pound. CR/PR at Table VI-4.

In the interim period comparison, in the total market the industry’s raw materials costs and unit
COGS were *** per pound and *** per pound higher, respectively, in interim 2022 than interim 2021
while the industry’s net sales values were $*** per pound higher. CR/PR at Table VI-2. In the merchant
market the industry’s raw materials costs and unit COGS were *** per pound and *** per pound higher,
respectively, in interim 2022 than interim 2021 while the industry’s commercial sales values were $***
per pound higher. CR/PR at Table VI-5.

214 CR/PR at Table V-15. Of these 24 purchasers, 7 reported that U.S. producers had not reduced
prices, and 17 reported that they did not know regarding subject sources.

215 petitioner’s Prehearing Brief at 33-34; Petitioner’s Posthearing Brief, Exhibit 1 at 36-39.

216 See CR/PR at Table V-4 and C-1.

217 See Petitioner’s Prehearing Brief at 34.

218 See Petitioner’s Prehearing Brief at 34.
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and then increased irregularly through the fourth quarter of 2021 to ***, as subject imports
and demand increased in 2021.21° Thus, neither Lion’s nor Goodyear’s conversion price data
corollate well to trends in subject import volumes. Further undermining Petitioner’s claims that
the conversion price data support its claims of price suppression, is the absence of evidence
that domestic producer prices would have otherwise increased as demand declined overall
during the POI.

In a market where domestic (and subject imports’) prices were increasing (as reflected
in the unit net sales data as well as the pricing data) but apparent U.S. consumption declined
overall between 2019 and 2021, there is no compelling evidence of record that would indicate
that domestic producers would have been in a position to increase sales prices even further.
Accordingly, we do not find that the cumulated subject imports prevented price increases,
which otherwise would have occurred, to a significant degree.?%°
In sum, we find that cumulated subject imports did not have significant price effects on

the domestic like product during the POI.
E. Impact of the Subject Imports??!

Section 771(7)(C)(iii) of the Tariff Act provides that examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on

the state of the industry.”??? These factors include output, sales, inventories, capacity

219 Gee CR/PR at Tables V-4 and C-1.

220 \We also reject Petitioner’s argument that subject imports’ underselling in 2020 “locked in”
injurious pricing in contracts for 2021. See Petitioner’s Posthearing Brief at 5-7. As explained, the record
indicates that ESBR prices increased in 2021 to a greater extent than the industry’s costs.

221 The statute instructs the Commission to consider the “magnitude of the dumping margin” in
an antidumping proceeding as part of its consideration of the impact of imports. 19 U.S.C.

§ 1677(7)(C)(iii)(V). In its final determinations, Commerce found dumping margins of 8.04 percent for
subject imports from Czechia and margins ranging from 8.15 to 17.47 percent for subject imports from
Russia. See CR/PR at Tables I-2 and |-3; Emulsion Styrene-Butadiene Rubber From the Czech Republic:
Final Affirmative Determination of Sales at Less Than Fair Value, 87 Fed. Reg. 68998 (Nov. 17, 2022;
Emulsion Styrene-Butadiene Rubber From the Russian Federation: Final Affirmative Determination of
Sales at Less Than Fair Value and Classification of the Russian Federation as a Non-Market Economy, 87
Fed. Reg. 69002 (Nov. 17, 2022). We also take into account in our analysis the fact that Commerce has
made final findings that all subject merchandise from Czechia and Russia is dumped. In addition to this
consideration, our impact analysis has considered other factors affecting domestic prices as reviewed
above.

22219 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations,
the Commission considers, in addition to imports, other factors that may be contributing to overall
injury. While these factors, in some cases, may account for the injury to the domestic industry, they also
may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports.”).
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utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development (“R&D”), and factors affecting domestic prices. No
single factor is dispositive and all relevant factors are considered “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”?23

The industry’s condition weakened during the three full years of the POI, reflecting the
*** percent decline in apparent U.S consumption, as well as a series of natural disasters that
interfered with the industry’s ability to make and sell ESBR. Most measures of the domestic
industry’s performance declined from 2019 to 2020, coinciding with a *** percent decline in
apparent U.S. co