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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-570 and 731-TA-1346 (Preliminary)
Aluminum Foil from China
DETERMINATIONS

On the basis of the record® developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that there is a reasonable indication that an industry in the United States is
materially injured by reason of imports of aluminum foil from China, provided for in
subheadings 7607.11.30, 7607.11.60, 7607.11.90, and 7607.19.60 of the Harmonized Tariff
Schedule of the United States, that are alleged to be sold in the United States at less than fair
value (“LTFV”) and to be subsidized by the government of China.

COMMENCEMENT OF FINAL PHASE INVESTIGATIONS

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice
of the commencement of the final phase of its investigations. The Commission will issue a
final phase notice of scheduling, which will be published in the Federal Register as provided in
section 207.21 of the Commission’s rules, upon notice from the Department of Commerce
(“Commerce”) of affirmative preliminary determinations in the investigations under sections
703(b) or 733(b) of the Act, or, if the preliminary determinations are negative, upon notice of
affirmative final determinations in those investigations under sections 705(a) or 735(a) of the
Act. Parties that filed entries of appearance in the preliminary phase of the investigations
need not enter a separate appearance for the final phase of the investigations. Industrial
users, and, if the merchandise under investigation is sold at the retail level, representative
consumer organizations have the right to appear as parties in Commission antidumping and
countervailing duty investigations. The Secretary will prepare a public service list containing
the names and addresses of all persons, or their representatives, who are parties to the
investigations.

BACKGROUND

On March 9, 2017, The Aluminum Association Trade Enforcement Working Group
(Arlington, Virginia), on behalf of JW Aluminum Company (Goose Creek, South Carolina),
Novelis North America (Atlanta, Georgia), and Reynolds Consumer Products (Lake Forest,
Illinois) filed a petition with the Commission and Commerce, alleging that an industry in the
United States is materially injured or threatened with material injury by reason of LTFV and

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR § 207.2(f)).



subsidized imports of aluminum foil from China. Accordingly, effective March 9, 2017, the
Commission, pursuant to sections 703(a) and 733(a) of the Act (19 U.S.C. 1671b(a) and
1673b(a)), instituted countervailing duty investigation No. 701-TA-570 and antidumping duty
investigation No. 731-TA-1346 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference
to be held in connection therewith was given by posting copies of the notice in the Office of the
Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the notice
in the Federal Register of March 15, 2017 (82 FR 13853). The conference was held in
Washington, DC, on March 30, 2017, and all persons who requested the opportunity were
permitted to appear in person or by counsel.



Views of the Commission

Based on the record in the preliminary phase of these investigations, we determine that
there is a reasonable indication that an industry in the United States is materially injured by
reason of imports of aluminum foil from China that are allegedly sold in the United States at
less than fair value and that are allegedly subsidized by the government of China.

I The Legal Standard for Preliminary Determinations

The legal standard for preliminary antidumping and countervailing duty determinations
requires the Commission to determine, based upon the information available at the time of the
preliminary determinations, whether there is a reasonable indication that a domestic industry is
materially injured or threatened with material injury, or that the establishment of an industry is
materially retarded, by reason of the allegedly unfairly traded imports.® In applying this
standard, the Commission weighs the evidence before it and determines whether “(1) the
record as a whole contains clear and convincing evidence that there is no material injury or
threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a final
investigation.”?

Il. Background

The Aluminum Association Trade Enforcement Working Group and its members JW
Aluminum Company (“JW”), Novelis North America (“Novelis”), and Reynolds Consumer
Products (“Reynolds”) filed the petitions in these investigations on March 9, 2017. JW, Novelis,
and Reynolds are domestic producers of aluminum foil. Petitioners appeared at the staff
conference and submitted a postconference brief.

The following respondents appeared at the conference and/or submitted
postconference briefs or statements:

e Bemis Company Inc. (“Bemis”), an importer of the subject merchandise;

e Commodity Foil & Paper, Inc. (“Commodity”), an importer of the subject
merchandise;

e Flexible Packaging Association's U.S. Aluminum Foil Converters Committee, an
organization representing industrial users and consumers of the subject
merchandise; Galex, Inc., an importer of the subject merchandise; Manakin
Industries, LLC, an importer of the subject merchandise; Luoyang Wanji
Aluminium Processing Co., Ltd., Kunshan Aluminium Co., Ltd, Jiangsu Zhongji
Lamination Materials Co., (HK) Ltd., Jiangsu Zhongji Lamination Materials Co.,

119 U.5.C. §§ 1671b(a), 1673b(a) (2000); see also American Lamb Co. v. United States, 785 F.2d
994, 1001-04 (Fed. Cir. 1986); Aristech Chem. Corp. v. United States, 20 CIT 353, 354-55 (1996). No party
argues that the establishment of an industry in the United States is materially retarded by the allegedly
unfairly traded imports.

2 American Lamb Co., 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35
F.3d 1535, 1543 (Fed. Cir. 1994).



Ltd. and Jiangsu Zhongji Lamination Materials Stock Co., Ltd., all producers and
exporters of the subject merchandise (collectively the “FPA Respondent
Group”)®;

e Hanon Systems Alabama and Hanon Systems El Paso Distribution Center
(collectively “Hanon”), importers of the subject merchandise;

e Hangzhou Dingsheng Import & Export Co., Ltd. and Jiangsu Dingsheng New
Energy Materials Co., Ltd., producers and/or exporters of the subject
merchandise (collectively “Dingsheng”);

e MAHLE Behr Troy Inc. and Valeo North America, Inc. (collectively “Fin Stock
Respondents”), importers of the subject merchandise;

e Oracle Flexible Packaging, Inc. and LLFLEX, LLC, importers of the subject
merchandise (collectively “Oracle”);

e Trinidad Benham Corporation (“Trinidad”), an importer of the subject
merchandise; and

e Xiamen Xiashun Aluminum Foil Co. Ltd. (“Xiashun”), a producer and exporter of
the subject merchandise.*

U.S. industry data are based on the questionnaire responses of five producers,
accounting for virtually all U.S. production of aluminum foil in 2016.> U.S. import data are
based on official Commerce import statistics and on questionnaire responses from 23 U.S.
importers, accounting for 83.0 percent of total subject imports during the 2014-2016 period of
investigation (“POI”).® The Commission received responses to its questionnaires from 12
producers of subject merchandise, accounting for approximately 28.2 percent of production of
subject merchandise in 2016.”

1. Domestic Like Product

In determining whether there is a reasonable indication that an industry in the United
States is materially injured or threatened with material injury by reason of imports of the
subject merchandise, the Commission first defines the “domestic like product” and the
”industry.”8 Section 771(4)(A) of the Tariff Act of 1930, as amended (“the Tariff Act”), defines

3 Counsel for the FPA Respondent Group subsequently filed a letter on behalf of Shanghai
Shenhou Aluminum Foil Co. Ltd., a producer of the subject merchandise, expressing that company’s
support for the FPA Respondent Group’s postconference brief.

* Another purchaser of the subject merchandise, Durable Packaging of Wheeling, lllinois, which
produces household aluminum foil rolls and aluminum foil containers, filed a letter with the Commission
protesting the possible imposition of duties on its raw material but not on finished products from China.
Letter from Scott Anders dated April 13, 2017.

® Confidential Report (“CR”) at Ill-1 & n.1, Public Report (“PR”) at II-1.

® CR/PR at IV-1.

7 CR/PR at VII-3.

19 U.S.C. § 1677(4)(A).



the relevant domestic industry as the “producers as a whole of a domestic like product, or
those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”® In turn, the Tariff Act defines
“domestic like product” as “a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation.”10

The decision regarding the appropriate domestic like product(s) in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or
“most similar in characteristics and uses” on a case-by-case basis.'* No single factor is
dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.12 The Commission looks for clear dividing lines among
possible like products and disregards minor variations.” Although the Commission must accept
Commerce’s determination as to the scope of the imported merchandise that is subsidized
and/or sold at less than fair value,14 the Commission determines what domestic product is like
the imported articles Commerce has identified.”> The Commission may, where appropriate,

°19 U.S.C. § 1677(4)(A).

119 U.s.C. § 1677(10).

! See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’| Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’| Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996).

2 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

13 See, e.g., Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249
at 90-91 (Congress has indicated that the like product standard should not be interpreted in “such a
narrow fashion as to permit minor differences in physical characteristics or uses to lead to the
conclusion that the product and article are not ‘like’ each other, nor should the definition of ‘like
product’ be interpreted in such a fashion as to prevent consideration of an industry adversely affected
by the imports under consideration.”).

14 See, e.g., USEC, Inc. v. United States, 34 Fed. App’x 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

> Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations where Commerce found five classes or kinds).



include domestic articles in the domestic like product in addition to those described in the
16
scope.

A. Scope Definition

In its notice of initiation, Commerce defined the imported merchandise within the scope
of these investigations as follows:

The merchandise covered by this investigation is aluminum foil having a thickness of 0.2
mm or less, in reels exceeding 25 pounds, regardless of width. Aluminum foil is made
from an aluminum alloy that contains more than 92 percent aluminum. Aluminum foil
may be made to ASTM specification ASTM B479, but can also be made to other
specifications. Regardless of specification, however, all aluminum foil meeting the scope
description is included in the scope.

Excluded from the scope of this investigation is aluminum foil that is backed with paper,
paperboard, plastics, or similar backing materials on only one side of the aluminum foil,
as well as etched capacitor foil and aluminum foil that is cut to shape.

Where the nominal and actual measurements vary, a product is within the scope if
application of either the nominal or actual measurement would place it within the scope
based on the definitions set forth above. The products under investigation are currently
classifiable under Harmonized Tariff Schedule of the United States (HTSUS) subheadings
7607.11.3000, 7607.11.6000, 7607.11.9030, 7607.11.9060, 7607.11.9090, and
7607.19.6000. Further, merchandise that falls within the scope of this proceeding may
also be entered into the United States under HTSUS subheadings 7606.11.3060,
7606.11.6000, 7606.12.3045, 7606.12.3055, 7606.12.3090, 7606.12.6000,
7606.91.3090, 7606.91.6080, 7606.92.3090, and 7606.92.6080. Although the HTSUS
subheadings are provided for convenience and customs purposes, the written
description of the scope of this proceeding is dispositive.’

Aluminum foil is a thin wrought aluminum product that is produced via a rolling
process.”® It is produced in a variety of gauges.™® Aluminum foil is used extensively in food and
pharmaceutical packaging because it provides protection against light, oxygen, moisture, and

16 See, e.g., Pure Magnesium from China and Israel, Inv. Nos. 701-TA-403 and 731-TA-895-96
(Final), USITC Pub. 3467 at 8 n.34 (Nov. 2001); Torrington, 747 F. Supp. at 748-49 (holding that the
Commission is not legally required to limit the domestic like product to the product advocated by the
petitioner, co-extensive with the scope).

7 Certain Aluminum Foil from the People’s Republic of China: Initiation of Less Than Fair Value
Investigation, 82 Fed. Reg. 15691, 15696 (March 30, 2017); and Certain Aluminum Foil from the People’s
Republic of China: Initiation of Countervailing Duty Investigation, 82 Fed. Reg. 15688, 15691 (March 30,
2017).

¥ CRat1-10, PR at I-8.

¥ CRatI-11, PR at I-9. “Gauge” refers to the thickness of the aluminum foil.



bacteria.?® Itis also used in industrial applications such as thermal insulation, cables, and
electronics where properties such as heat reflectivity and barrier protection are desired.”
Common products that use aluminum foil include pie pans, food and candy wrappers, and
household foil.*?

B. Arguments of the Parties

Petitioners argue that there is a single domestic like product that is coextensive with the
scope of these investigations.23 Respondents raise a number of arguments regarding the
definition of the domestic like product. A number of respondents argue that ultra-thin gauge
aluminum foil (foil with gauges of less than 0.0003 inches or 8 microns®*) should be treated as a
separate domestic like product from other aluminum foil.> Other respondents argue that fin
stock should be treated as a domestic like product separate from aluminum foil. They define
“fin stock” as flat-rolled aluminum of 45 microns (0.00177”) or more in thickness, containing 1
percent or more by weight, of manganese.”® Although it does not explicitly make an argument
that the domestic like product should be defined differently than proposed by Petitioners,
Trinidad argues that the minimum reel size of 25 pounds with which Petitioners defined the
scope is arbitrary, and has the result of excluding from consideration commercial sales data for
domestic producers’ sales of household foil.?’

C. Analysis

Based on the record in the preliminary phase of these investigations, we define a single
domestic like product consisting of all aluminum foil coextensive with the scope of the
investigations. For the following reasons, we do not define ultra-thin gauge aluminum foil or fin
stock as separate domestic like products from other aluminum foil.

*CRatI-12, PR at I-10.

*' CRat1-12-13, PR at I-10-11.

*CRat1-13, PRat I-11.

23 petitioners’ Postconference Brief at 4, Conference Tr. at 44-45 (Herrmann).

** The measurements of 0.0003 inches and 8 microns are almost identical and are used
interchangeably in the industry. Conference Transcript at 148 (Mowry).

%> FPA Respondent Group Postconference Brief at 3, Commodity Postconference Brief at 17,
Bemis Postconference Brief at 1, Oracle Postconference Brief at 4, and Xiashun Postconference Brief at
2.

%% The Fin Stock Respondents argue that fin stock should be treated as a separate like product,
while Hanon argues that fin stock used to make heat exchangers for automotive applications should be
treated as a separate like product. Fin Stock Respondents’ Postconference Brief at 1 and Hanon
Postconference Brief at 1. In addition, Fin Stock Respondents note that Petitioners “clarified” that the
scope of these petitions excludes aluminum foil that is backed on only one side, but includes aluminum
foil that is backed on both sides of the foil. Fin Stock Respondents question how there can be a clear
dividing line demarcating the proposed like product, given that foil that is backed on only one side falls
in the middle of any continuum like product containing both non-backed and double-backed foil. Fin
Stock Respondents’ Postconference Brief at 6-9.

*’ Trinidad Postconference Brief at 7-10.



1. Ultra-Thin Aluminum Foil

Physical Characteristics and Uses. Respondents’ contention that ultra-thin gauge
aluminum foil can be distinguished from other aluminum foil because this gauge foil has a
thickness of 0.0003 inches or less®® is not supported by the record. As described in detail by
Petitioners, *okok 29 Also, the website of an aluminum foil distributor uses a demarcation line of
0.0004 to distinguish between “thin” and standard foil.>® Thus, a thickness of 0.0003 inches or
less, the distinction on which respondents rely, is not a clear dividing line separating ultra-thin
aluminum foil from other aluminum foil.

It is uncontested, as Petitioners note,31 that all aluminum foil follows certain industry
specifications for chemistry and thickness. Respondents’ arguments that ultra-thin foil has
tighter tolerances and higher quality than thicker foil are based, at least in part, on the product
characteristics of ultra-thin aluminum foil produced outside of the United States.*? Thus,
whatever the merits of these arguments, they are not relevant to the domestic like product
analysis, which focuses on similarities and distinctions between domestically produced
products.®® Ultra-thin aluminum foil and thicker gauge foil are characterized generally by the
same qualities (light weight, formability, and ability to form a barrier to light, air, and moisture).
Ultra-thin aluminum foil is characterized by lighter weight and greater flexibility, whereas
heavier foil is more durable.*® For these reasons, ultra-thin aluminum foil tends to have
different uses (primarily flexible packaging applications) than thicker-gauge foil.*

Manufacturing Facilities, Production Processes and Employees. The manufacturing
processes for aluminum foil consists generally of three distinct stages: (1) melting and refining
aluminum, (2) casting aluminum into semi-finished forms, and (3) rolling semi-finished forms
into aluminum foil.*® A representative of JW testified that his firm produces ultra-thin
aluminum foil in the same facilities, and using the same production equipment and employees,
as are involved in the production of thicker gauge foil. He stated that “{i}t’s just a matter of the
number of passes you take on the rolling operations, the cold mills.”*’ He conceded, though,
that “it’s a little tougher to produce the lighter gauge versus the thicker gauges,” thereby
suggesting that the processes for making ultra-thin aluminum foil may be at least slightly

8 £.g., FPA Respondents’ Postconference Brief at 3.

2 petitioners’ Postconference Brief at 6-7 and Exh. 8.

% CRat lI-11, PR at I1I-8.

31 petitioners’ Postconference Brief at 4.

32 See, e.g., Conference Tr. at 109 (Casey) (domestic producers incapable of providing quality
required by Bemis).

33 See, e.g., Large Residential Washers from China, Inv. No. 731-TA-1306 (Preliminary) USITC
Pub. 4591 at 10 (Feb. 2016).

** FPA Respondents Group Postconference Brief, Exh. 3 at 2, paras. 10 & 11.

> FPA Respondents Group Postconference Brief at 4.

*® CRat I-14-21, PR at I-12-17.

37 Conference Tr. at 51 (Roush).



different than those used to make thicker-gauge foil.*® A respondent witness asserted that the
production of ultra-thin aluminum foil may require three additional steps (doubling, finish
rolling, and separating) and additional equipment for these steps.*

Channels of Distribution. Although ultra-thin aluminum foil and thicker foil are sold to
different types of customers, the channels of distribution through which both groups of
products are sold are generally similar. Both are sold to entities that further process the
product: ultra-thin aluminum foil is sold to converters, and thicker foil is sold to entities that
also further process the product (by producing products such household foil, pie pans, thermal
insulation, and heat exchanger fins).*

Interchangeability. Ultra-thin aluminum foil and thicker foil are generally not
interchangeable. Thicker foil cannot be substituted for ultra-thin aluminum foil because the
thicker product cannot be formed as well,*! and ultra-thin aluminum foil cannot be substituted
for thicker foil because it is not durable enough.*

Producer and Customer Perceptions. There is record evidence that aluminum foil
producers regard lighter-gauge foil to be a higher-value product,43 and that customers perceive
ultra-thin aluminum foil as having qualities that the thicker-gauge foil lacks.** On the other
hand, it is not clear that the industry recognizes a product category known as “ultra-thin” gauge
foil. Among producers and customers, different gauges of foil are referred to by their numeric
gauge, and not as “thin gauge” or “ultra-thin gauge” foil.*”>

Price. The average unit value (AUV) of U.S. producers’ U.S. commercial shipments of
ultra-thin aluminum foil was *** per short ton during 2016, while it was *** per short ton for
all other domestically produced aluminum foil.*® A witness for Petitioners testified that lighter
gauges of aluminum foil carry a higher value.*’

Conclusion. In investigations such as these, where domestically manufactured
merchandise is made up of a grouping of similar products or involves niche products, the
Commission does not consider each item of merchandise to be a separate like product that is
only “like” its identical counterpart in the scope, but considers the grouping itself to constitute

38 Conference Tr. at 55 (Roush).

* The resp