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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation Nos. 701-TA-491-493, 495, and 497 (Final)
FROZEN WARMWATER SHRIMP FROM CHINA, ECUADOR, INDIA, MALAYSIA, AND VIETNAM
DETERMINATIONS

On the basis of the record® developed in the subject investigations, the United States
International Trade Commission (Commission) determines, pursuant to section 705(b) of the
Tariff Act of 1930 (19 U.S.C. § 1671d(b)) (the Act), that an industry in the United States is not
materially injured or threatened with material injury, and the establishment of an industry in
the United States is not materially retarded by reason of imports from China, Ecuador, India,
Malaysia, and Vietnam of frozen warmwater shrimp, provided for in subheadings 0306.17.00,
1605.21.10, and 1605.29.10 of the Harmonized Tariff Schedule of the United States, that have
been found by the Department of Commerce (Commerce) to be subsidized by the Governments
of China, Ecuador, India, Malaysia, and Vietnam.’

BACKGROUND

The Commission instituted these investigations effective December 28, 2012, following
receipt of a petition filed with the Commission and Commerce by the Coalition of Gulf Shrimp
Industries, Biloxi, MS. The final phase of the investigations was scheduled by the Commission
following notification of preliminary determinations by Commerce that imports of frozen
warmwater shrimp from countries under investigation were being subsidized within the
meaning of section 703(b) of the Act (19 U.S.C. § 1671b(b)).? Notice of the scheduling of the
final phase of the Commission’s investigations and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the Office of the Secretary, U.S.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFR § 207.2(f)).

2 Chairman Irving A. Williamson and Commissioner Shara L. Aranoff dissenting.

*In its preliminary determinations, Commerce found that imports of frozen warmwater shrimp
from Ecuador and Indonesia were not being and not likely to be subsidized by the Governments of
Ecuador or Indonesia (78 FR 33342-33351, June 4, 2013). However, in its final determinations,
Commerce found imports of frozen warmwater shrimp from Ecuador were being subsidized, but that
imports of frozen warmwater shrimp from Thailand in addition to those from Indonesia were not being
and not likely to be subsidized by the Governments of Indonesia and Thailand. Following final negative
determinations by Commerce with respect to frozen warmwater shrimp from Indonesia and Thailand
(78 FR 50379-50394, August 19, 2013), the Commission terminated investigation Nos. 701-TA-494 and
496 (78 FR 54912, September 6, 2013).



International Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register of June 13, 2013 (78 FR 35643). The hearing was held in Washington, DC, on August 13,
2013, and all persons who requested the opportunity were permitted to appear in person or by
counsel.



Views of the Commission

Based on the record in the final phase of these investigations, we find that an industry in
the United States is not materially injured or threatened with material injury by reason of
imports of frozen warmwater shrimp (“frozen shrimp”) from China, Ecuador, India, Malaysia,
and Vietnam found by the U.S. Department of Commerce (“Commerce”) to be subsidized.

I Background

Parties to the Investigation. The petitions in these investigations were filed on
December 28, 2012 by the Coalition of Gulf Shrimp Industries (“CGSI” or “Petitioner”), a trade
association whose members are processors of frozen shrimp in the United States.
Representatives of Petitioner appeared at the hearing accompanied by counsel, and Petitioner
submitted prehearing and posthearing briefs. A second domestic producer group, the Ad Hoc
Shrimp Industry Committee (“AHSIC”), consists of several hundred businesses operating within
the U.S. domestic shrimp industry, the great majority of which are shrimp fishermen. AHSIC
takes no position on the petitions but filed prehearing and posthearing briefs to submit
comments regarding the analysis and appropriate definitions of the domestic like product and
domestic industry.2

Several respondent groups participated in the final phase of these investigations. Four
respondent groups, representing interested parties from three of the five subject countries,
submitted prehearing and posthearing briefs and participated in the hearing. These
Respondents consist of (1) Zhanjiang Guolian Aquatic Products Co., Inc. (“Guolian”), a producer
and exporter of subject shrimp from China (“Chinese Respondent”); (2) Seafood Exports
Association of India (“SEAI”), an association of foreign manufacturers and exporters of subject
merchandise from India (“Indian Respondent”); (3) Viethamese Association of Seafood
Exporters and Producers (“VASEP”), an association of foreign manufacturers and exporters of
subject shrimp from Vietnam (“Vietnamese Respondent”);? (4) a group of seven U.S. importers
of subject merchandise (Eastern Fish Company, Mazzetta Company, Ore-Cal Corporation,
Seafood Exchange of Florida, Sea Port Products Corporation, Stavis Seafoods, and Tri-Union
Frozen Products) (collectively, “Importers”). Another respondent group consisting of
manufacturers and exporters of subject shrimp from Malaysia (Aquatech Venture Sdn Bhd, HK
Food (M) Sdn Bhd, Kian Huat Fishery Sdn Bhd, Ocean Famous Sdn Bhd, Ocean Pioneer Food Sdn
Bhd, Sanjune Sdn Bhd, Sunlight Seafood Sdn BHD, and TM Foods Sdn BHD) (collectively,
“Malaysian Respondents”) submitted a posthearing brief.

! Chairman Williamson and Commissioner Aranoff determine that an industry in the United
States is materially injured by reason of imports of frozen warmwater shrimp from China, Ecuador, India,
Malaysia, and Vietnam that are subsidized. Chairman Williamson joins sections I-V.B of these Views.
See Dissenting Views of Chairman Irving A. Williamson. See also Dissenting Views of Commissioner
Shara L. Aranoff.

2 AHSIC’s Posthearing Brief at 1.

* SEAI and VASEP jointly submitted a prehearing and posthearing brief; VASEP also submitted a
separate posthearing brief.



Data Coverage. In these investigations, U.S. industry data are based on the
guestionnaire responses of 40 U.S. processors of frozen shrimp, accounting for *** percent of
U.S. production of frozen shrimp in 2012.% U.S. import data are based on official Commerce
import statistics and on questionnaire responses from 31 U.S. importers, accounting for 40.7
percent of total subject imports.” The Commission received responses to its questionnaires
from 70 foreign producers of subject merchandise.®

l. Domestic Like Product
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”” Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”® In turn, the Tariff Act defines “domestic like product” as “a product which is like,
or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation.”®

The decision regarding the appropriate domestic like product in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or
“most similar in characteristics and uses” on a case-by-case basis.’® No single factor is

* Confidential Staff Report, Memorandum INV-LL-071 (Sept. 6, 2013) (“CR”) at ll-1 and Public
Staff Report (“PR”) at llI-1. U.S. production is based on live (head-on shell-on) weight. The Commission
received questionnaire responses from 48 U.S. processors, 40 of which provided usable quantitative
data.

> CR/PR at IV-1. The U.S. importers also account for 78.1 percent of subject imports from China,
36.9 percent of subject imports from Ecuador, 31.1 percent of subject imports from India, 33.6 percent
of subject imports from Malaysia, and 45.3 percent of subject imports from Viethnam between 2010 and
2012. id.

® CR/PR at VII-3. The foreign producer questionnaires are from five producers/exporters in
China, accounting for approximately *** of subject imports from China as reported in official Commerce
statistics in 2012; nine producers/exporters in Ecuador, accounting for approximately 60.8 percent of
subject imports from Ecuador in 2012; 28 producers/exporters in India, accounting for approximately
79.0 percent of subject imports from India in 2012; two producers/exporters in Malaysia, accounting for
approximately *** of subject imports from Malaysia in 2012; and 26 producers/exporters in Vietnam,
accounting for approximately 89.0 percent of subject imports from Vietnam in 2012. CR at VII-3-4,VII- 7,
and VII-9; PR at VII-3 and VII-5.

719 U.S.C. § 1677(4)(A).

$19 U.S.C. § 1677(4)(A).

°19 U.S.C. § 1677(10).

0 gee, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’| Trade 1998); Nippon Steel Corp. v. United
(Continued...)



dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.'* The Commission looks for clear dividing lines among
possible like products and disregards minor variations.* Although the Commission must accept
Commerce’s determination as to the scope of the imported merchandise that is subsidized or
sold at less than fair value,” the Commission determines what domestic product is like the
imported articles Commerce has identified."*

(...Continued)

States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996). In a semi-finished products analysis, the Commission examines the following: (1) the significance
and extent of the processes used to transform the upstream into the downstream articles; (2) whether
the upstream article is dedicated to the production of the downstream article or has independent uses;
(3) differences in the physical characteristics and functions of the upstream and downstream articles; (4)
whether there are perceived to be separate markets for the upstream and downstream articles; and (5)
differences in the costs or value of the vertically differentiated articles. See, e.g., Glycine from India,
Japan, and Korea, Inv. Nos. 731-TA-1111-1113 (Preliminary), USITC Pub. No. 3921 at 7 (May 2007);
Artists' Canvas from China, Inv. No. 731-TA-1091 (Final), USITC Pub. No. 3853 at 6 (May 2006); Live
Swine from Canada, Inv. No. 731-TA-1076 (Final), US1TC Pub. 3766 at 8 n.40 (Apr. 2005); Certain Frozen
Fish Fillets from Vietnam, Inv. No. 731-TA-1012 (Preliminary), USITC Pub. No. 3533 at 7 (Aug. 2002).

! See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

2 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).

3 see, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

% Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations in which Commerce found five classes or
kinds).



B. Product Description

Commerce defined the scope of the imported merchandise under investigation as
follows:

[c]ertain frozen warmwater shrimp and prawns, whether wild-caught (ocean harvested)

or farm-raised (produced by aquaculture), head-on or head-off, shell-on or peeled, tail-

on or tail-off, deveined or not deveined, cooked or raw, or otherwise processed in

frozen form, regardless of size.

The frozen warmwater shrimp and prawn products included in the scope,
regardless of definitions in the Harmonized Tariff Schedule of the United States
(“HTSUS”), are products which are processed from warmwater shrimp and prawns
through freezing and which are sold in any count size.

The products described above may be processed from any species of warmwater
shrimp and prawns. Warmwater shrimp and prawns are generally classified in, but are
not limited to, the Penaeidae family. Some examples of the farmed and wild-caught
warmwater species include, but are not limited to, whiteleg shrimp (Penaeus vannemei),
banana prawn (Penaeus merguiensis), fleshy prawn (Penaeus chinensis), giant river
prawn (Macrobrachium rosenbergii), giant tiger prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern brown shrimp (Penaeus subtilis), southern pink
shrimp (Penaeus notialis), southern rough shrimp (Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue shrimp (Penaeus stylirostris), western white
shrimp (Penaeus occidentalis), and Indian white prawn (Penaeus indicus).

Frozen shrimp and prawns that are packed with marinade, spices or sauce are
included in the scope. In addition, food preparations (including dusted shrimp), which
are not “prepared meals,” that contain more than 20 percent by weight of shrimp or
prawn are also included in the scope.

Excluded from the scope are: (1) Breaded shrimp and prawns; (2) shrimp and
prawns generally classified in the Pandalidae family and commonly referred to as
coldwater shrimp, in any state of processing; (3) fresh shrimp and prawns whether shell-
on or peeled; (4) shrimp and prawns in prepared meals; (5) dried shrimp and prawns; (6)
canned warmwater shrimp and prawns; and (7) certain “battered shrimp” (see below).

“Battered shrimp” is a shrimp-based product: (1) That is produced from fresh (or
thawed-from-frozen) and peeled shrimp; (2) to which a “dusting” layer of rice or wheat
flour of at least 95 percent purity has been applied; (3) with the entire surface of the
shrimp flesh thoroughly and evenly coated with the flour; (4) with the nonshrimp
content of the end product constituting between four and 10 percent of the product's
total weight after being dusted, but prior to being frozen; and (5) that is subjected to
individually quick frozen (“IQF”) freezing immediately after application of the dusting
layer. When dusted in accordance with the definition of dusting above, the battered



shrimp product is also coated with a wet viscous layer containing egg and/or milk, and
par-fried."

The scope of investigation is identical to the scope in the preliminary phase of these
investigations16 and virtually identical to that in the prior investigations and reviews regarding
frozen warmwater shrimp."’

At the request of Petitioner, Commerce clarified in its final scope ruling that the scope
language in these investigations refers simply to “frozen shrimp” without reference or
limitation to any specific method of freezing or any stage of processing at which the freezing
must occur.’® Commerce stated that “the plain language of the scope indicates that these
investigations cover frozen shrimp, including frozen shrimp that may have undergone some
processing in the form of head, shell, tail, and/or vein removal. Thus, we determine that the
scope language itself did not provide a basis for finding brine-frozen shrimp to be outside the

As noted above, the Commission has previously conducted antidumping duty
investigations and reviews of frozen shrimp. In the 2004 antidumping duty investigations on
warmwater shrimp, the Commission determined, as proposed by the domestic producers in

> Certain Frozen Warmwater Shrimp from the People’s Republic of China: Final Affirmative
Countervailing Duty Determination, 78 Fed. Reg. 50391, 50392 (Appendix I)(Dep’t of Commerce Aug. 19,
2013) (footnotes omitted). Commerce’s scope of investigation in the China CVD determination is
identical to the scope of investigations in the CVD determinations regarding Ecuador (78 Fed. Reg.
50389), India (78 Fed. Reg. 50385), Malaysia (78 Fed. Reg. 50381), and Vietnam (78 Fed. Reg. 50387).

®CRat1-9, n.16, PR at I-8, n.16.

17 specifically, the scope in these investigations is substantively the same as that in the most
recent five-year reviews, with the exception that one scope exclusion in the five-year reviews (for a
product called Lee Kum Kee shrimp sauce) is not repeated in the current scope definition. See Certain
Frozen Warmwater Shrimp and Prawns from Brazil, China, India, Thailand, and Vietnam, Inv. Nos. 731-
TA-1063, 1064, 1066-1068 (Review), USITC Pub. 4221 at 5 (March 2011) (“2011 Review
Determinations”). “Dusted shrimp,” which is included in the scope in these investigations and also was
included in the scope of the five-year reviews, was not within the scope of the Commission’s original
antidumping duty investigations. Further, canned shrimp was within the scope in the original
antidumping duty investigations, but the Commission defined it as a separate domestic like product and
made negative or negligible import determinations for canned shrimp from all countries subject to the
original investigations. See Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China,
Ecuador, India, Thailand, and Vietnam, Inv. Nos. 731-TA-1063-1068 (Final), USITC Pub. 3748 at 4-5 and 8-
11 (Jan. 2005) (“Antidumping Duty Final Determination”).

'8 Certain Frozen Warmwater Shrimp from Ecuador, India, Indonesia, Malaysia, People’s Republic
of China, Thailand, Socialist Republic of Vietnam — Final Scope Memorandum Regarding Onboard Brine-
Frozen Shrimp, at 6 (Aug. 12, 2013) (“Final Scope Ruling”).

19 Final Scope Ruling at 6. Commerce added that “the best reading of the scope language as
presented to the Department in the petitions and on which the Department initiated these
investigations is that it includes brine-frozen shrimp because they are frozen shrimp.” Id. at 7.
Commerce also noted that “the products that are the subject of the CVD petitions are the same as those
covered by the antidumping duty orders.” Id.



those investigations, that the domestic like product should be defined to include fresh
warmwater shrimp, an item excluded from the scope. Using the “semifinished products” like
product analysis, the Commission found that fresh shrimp should be included in the domestic
like product because fresh shrimp was overwhelmingly used as an input in the production of
the frozen product, the shrimp was overwhelmingly sold in a processed form, and the initial
stages of processing did not significantly change the physical characteristics and uses of the
product and appeared to add at most moderate value to the product.20 Consequently, the
domestic like product on which the Commission reached affirmative determinations in the
antidumping duty investigations and subsequent five-year reviews consisted of both fresh
warmwater shrimp and the frozen warmwater shrimp products described in the scope.21

C. Arguments of the Parties

Prior to Commerce’s final scope ruling, Petitioner proposed defining the domestic like
product as certain frozen warmwater shrimp produced in the United States and not including
fresh shrimp and brine-frozen shrimp in the domestic like product.?” Petitioner did not address
the domestic like product issue after Commerce’s final ruling on the scope clarification.
Domestic interested party AHSIC, comprised primarily of shrimp fishermen, contends that the
Commission should define the domestic like product to encompass both fresh warmwater
shrimp and those frozen articles described in the scope definition.” It maintains that the
record of these reviews does not provide any basis to “diverge from the Commission’s
established definition of the domestic like product and domestic industry in these
investigations.”** Respondents also argue that the domestic like product should include fresh
warmwater shrimp as it has in the prior investigations and reviews.”

20 Certain Frozen or Canned Warmwater Shrimp and Prawns from Brazil, China, Ecuador, India,
Thailand, and Vietnam, Inv. Nos. 731-TA-1063-1068 (Preliminary), USITC Pub. 3672 at 14-15 (Feb. 2004)
(“2004 Preliminary Determinations”); Antidumping Duty Final Determination, USITC Pub. 3748 at 6 (Jan.
2005).

2! see generally 2011 Review Determinations, USITC Pub. 4221 at 6.

22 petitioner’s Prehearing Brief at 4-5, and Exhibit 2; Hearing Tr. at 43-44, and 98. Petitioner had
made similar arguments in the preliminary phase of these investigations, acknowledging that its request
was not based on a change in the facts traditionally examined in the domestic like product analysis.
Conference Tr. at 66. Despite the fact that the scope was virtually identical to prior investigations and
reviews, Petitioner indicated that it “never intended to include onboard brine-frozen shrimp within the
scope of investigation” and that it had requested a clarification of the scope by Commerce. Petitioner’s
Prehearing Brief at 4-5.

22 AHSIC’s Posthearing Brief at 1-15.

2% AHSIC’s Posthearing Brief at 2.

2> Importers’ Prehearing Brief at 4; VASEP/SEAI’s Prehearing Brief at 4-6.



D. Domestic Like Product Analysis

We find a single domestic like product, encompassing both fresh warmwater shrimp and
the frozen warmwater shrimp described in the scope of the investigations. As previously
discussed, Commerce has clarified that the scope of the investigations includes onboard brine-
frozen shrimp in addition to frozen further processed shrimp,26 consistent with the
Commission’s view in defining the domestic like product in the preliminary determinations.

In the preliminary determinations, the Commission also considered whether to include
fresh warmwater shrimp in the definition of the domestic like product, as it did in prior
Commission proceedings concerning this product.27 Because fresh and processed frozen
shrimp are products at different stages of the same production process, the Commission
concluded that use of the “semifinished product” like product analysis was appropriate. The
Commission found that the vast majority of fresh warmwater shrimp is dedicated for further
processing into frozen shrimp; the initial stages of processing do not significantly change the
physical characteristics and uses of the product and appear to add at most moderate value to
the product; the basic processing needed to transform fresh shrimp to processed shrimp —
freezing and deheading — can be and is performed directly on the vessel; and there are separate
markets for harvested (whether fresh or brine-frozen) shrimp and processed warmwater
shrimp in the sense that vessels sell their catch to a dock house or processor, while processors
sell shrimp to end users and distributors. However, fresh shrimp and shrimp frozen on the
vessel are both sold at the dock.?®

The record in the final phase of these investigations does not indicate that there have
been any changes in the product characteristics of either fresh or frozen warmwater shrimp
since the preliminary phase of the investigations to warrant defining the domestic like product
differently.” Therefore, for the same reasons discussed in the preliminary determinations, we
include fresh shrimp in the definition of the domestic like product, whether frozen on board a
vessel or further processed suitable for commercial use or sale. In light of these factors, we
define a single domestic like product encompassing both fresh warmwater shrimp and the
frozen warmwater shrimp described in the scope definition.

°® Final Scope Ruling at 6. Offshore shrimping vessels brine-freeze shrimp on board the boat to
temporarily preserve the shrimp while the boats are fishing. This permits the boats to make longer
offshore trips, perhaps lasting as long as several weeks. Inshore shrimp boats place shrimp onice orin
ice slush in vats during their shorter voyages, so the shrimp arriving at the dock is fresh, i.e., never
frozen. Frozen Warmwater Shrimp from China, Ecuador, India, Indonesia, Malaysia, Thailand, and
Vietnam, Inv. Nos. 701-TA-491-497 (Preliminary), USITC Pub. 4380 at 8 (Feb. 2013) (“Preliminary CVD
Determinations”).

27 preliminary CVD Determinations, USITC Pub. 4380 at 8-11.

%8 preliminary CVD Determinations, USITC Pub. 4380 at 10. Some of the shrimp sold at the dock
is in fresh form (not in scope) and some has already been brine-frozen (included in the scope). See, e.g.,
id. at 9.

29 CR at I-10-19; PR at I-8-14. Moreover, the domestic like product arguments Petitioner
asserted in its prehearing brief were premised on an analysis of the scope that Commerce concluded
were incorrect.



lll. Domestic Industry

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product.”30 In defining the domestic
industry, the Commission’s general practice has been to include in the industry all domestic
producers of the domestic like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.*

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to 771(4)(B) of the Tariff Act. This provision
allows the Commission, if appropriate circumstances exist, to exclude from the domestic
industry producers that are related to an exporter or importer of subject merchandise or which
are themselves importers.>” Exclusion of such a producer is within the Commission’s discretion
based upon the facts presented in each investigation.*?

019 U.S.C. § 1677(4)(A).

31 In the prior antidumping duty investigations and reviews, the Commission found that
processing activities such as deheading, grading, machine peeling, deveining, and cooking were all
sufficient activities to constitute domestic production because these operations typically each required
specialized equipment and added more value to the process than any preceding stage. By contrast, the
Commission found that marinating and skewering do not constitute domestic production because they
involved no specialized equipment and added relatively modest value to the processed shrimp product.
Finally, the Commission found that breading could not constitute domestic production activity because
breaded shrimp was not part of the domestic like product in the prior antidumping duty investigations
and reviews. Antidumping Duty Final Determinations, USITC Pub. 3748 at 12-13; 2011 Review
Determinations, USITC Pub. 4221 at 8-9. In the preliminary determinations, the Commission found that
the record did not indicate any change in the nature of shrimp processing since the time of the
antidumping duty investigations and reviews, and thus made the same findings as it did in the prior
proceedings concerning what shrimp processing activities constitute domestic production. Preliminary
CVD Determinations, USITC Pub. 4380 at 11, n.45. The record in the final phase investigations provides
no indication of a change in the nature of these processing activities. CR at I-15-1-17; PR at |-12-I-13.
Moreover, the parties have not addressed the issue. Thus, we make the same findings that we did in
the preliminary determinations concerning the shrimp processing activities that constitute domestic
production. Based on these findings, we find that each processor that submitted a response to the
domestic producers’ questionnaire engages in sufficient production-related activities to be considered a
domestic producer.

32 See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff'd
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff'd mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

%3 The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;
(Continued...)
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One U.S. processor, Tampa Bay Fisheries, imported frozen shrimp directly from subject
countries during the period of investigation.®® As such, it is a related party as defined by the
statute.> We find that appropriate circumstances exist to exclude Tampa Bay Fisheries from
the domestic industry.*®

Tampa Bay Fisheries accounted for only *** of the domestic industry’s production in
2012, a decline from *** in 2011 and *** in 2010.%’ Its imports of subject merchandise were
relatively *** as a share of its domestic production during the period of investigation. Tampa
Bay Fisheries’ domestic production *** in 201238 Its imports of subject merchandise, which
were primarily from ***, ***in 2012.3 Its annual ratios of subject imports to production ***
in 2012.%

Tampa Bay Fisheries stated at the staff conference that the domestic suppliers cannot
provide the amount of shrimp that it needs nor generally supply the peeled shrimp which its

(...Continued)

(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e.,
whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market; and

(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion
or exclusion of the related party will skew the data for the rest of the industry. See, e.g., Torrington Co. v
United States, 790 F. Supp. at 1168.

* CR at I1I-9 and Table I1I-9; PR at I1l-8 and Table 111-9.

** Fifteen other U.S. processors did not import subject merchandise directly, but did purchase
such merchandise. CR/PR at Table 11I-9. The Commission has previously concluded that a purchaser may
be treated as a related party if it controls large volumes of subject imports. The Commission has found
such control to exist when the domestic producer was responsible for a predominant proportion of an
importer’s purchases and these purchases were substantial. See, e.g., Foundry Coke from China, Inv. No.
731-TA-891 (Final), USITC Pub. 3449 at 8-9 (Sept. 2001). Most of the processors that purchased subject
merchandise did so in small amounts. Although in the U.S. market total annual imports from subject
sources were at least 415 million pounds during each year of the period of review, CR/PR at Table IV-3,
only two of these 15 processors purchased as many as one million pounds of imports in a calendar year.
*** purchased *** in 2011 and 2012. CR/PR at Table IlI-9. *** purchased *** in 2010, but only *** in
2011 and *** in 2012. CR/PR at Table IlI-9. U.S processors generally reported purchasing frozen shrimp
to supplement their inventory, given the seasonality of the shrimp harvest, or due to customer requests
or the BP Qil Spill. CR/PR at Table I11-9, Note; Hearing Tr. at 139. The record consequently indicates that
*** and the other 13 processors do not control large volumes of subject imports. Accordingly, we find
that none of the processors that purchased subject merchandise warrants treatment as a related party.

% No party has addressed the related parties issue.

37 CR/PR at Table 11I-2 and calculated from Tables llI-4 and 111-9.

3% CR/PR at Table 111-9.

9 CR/PR at Tables I11-9 and IV-1. Tampa Bay Fisheries also purchased substantial volumes of
subject imports throughout the period: *** in interim 2013. CR/PR at Table I1I-9. Its purchases in full
year 2012 represented about *** of total subject imports in that year. CR/PR at Tables 11I-9 and IV-3.
Tampa Bay Fisheries also is related to U.S. importer Red Chamber, which accounted for about *** of
total subject imports in 2012. CR/PR at Tables IV-1 and IV-2.

“° CR/PR at Table I1I-9.
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customers require.** Tampa Bay Fisheries *** the petitions.** Relative to the overall operating
income margin for reporting domestic processors during the period of investigation, Tampa Bay
Fisheries’ operating margin was ***.** % Based on this record, and particularly the firm’s ***
U.S. production and *** ratio of subject imports to production, which indicate its principal
interest lies in importation, we find that appropriate circumstances exist to exclude Tampa Bay
Fisheries from the domestic industry as a related party.

Accordingly, in light of the definition of the domestic like product and the foregoing
analysis, we define a single domestic industry encompassing all warmwater shrimp fishermen
and processors of warmwater shrimp, except for Tampa Bay Fisheries.*

IV. Negligible Imports

Section 771(24) of the Tariff Act, which defines “negligibility,” provides that imports
from a subject country that are less than 3 percent of the volume of all such merchandise
imported into the United States in the most recent 12-month period for which data are
available that precedes the filing of the petition or self-initiation, as the case may be, shall be
deemed negligible.”® The statute further provides that subject imports from a single country
which comprise less than 3 percent of total such imports of the product may not be considered
negligible if there are several countries subject to investigation with negligible imports and the
sum of such imports from all those countries collectively accounts for more than 7 percent of
the volume of all such merchandise imported into the United States.*’ In the case of
countervailing duty investigations involving developing countries (as designated by the United
States Trade Representative), the statute indicates that the negligibility limits are 4 percent and
9 percent, rather than 3 percent and 7 percent. Ecuador and Malaysia have been designated as

*L CR/PR at Table 111-9, Note, and Conf. Tr. at 115-116. Tampa Bay Fisheries did not report its
reasons for importing or purchasing subject imports in its questionnaire response.

*> CR/PR at Table IlI-2.

3 CR/PR at Table Appendix G-1.

* Commissioner Pinkert does not rely upon the related producer’s financial performance in
determining whether there are appropriate circumstances to exclude it from the domestic industry. In
his view, the present record is not sufficient to link the producer’s profitability on its U.S. operations to
any specific benefit it derives from its related party status.

*> While there is limited U.S. farm production and no U.S. shrimp farming entities responded to
the Commission’s questionnaire, U.S. shrimp farm producers would also be included in the domestic
industry. Farm-raised shrimp production accounted for about *** of domestic production in 2012. CR
at1-12, n.25; PR at I-9, n.25. U.S. shrimp aquaculture is constrained by the cost of coastal land and
environmental and water quality regulations, among other factors. /d. and Hearing Tr. at 174.

%19 U.S.C. § 1677(24)(A)(i).

719 U.S.C. § 1677(24)(A)(ii).
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developing countries, and India has been designated as a least developed country by the U.S.
Trade Representative and thus are subject to the 4 percent and 9 percent negligibility limits.*®
Based on official import statistics, market shares for subject imports exceed the
requisite 3 percent or 4 percent statutory negligibility threshold.* For the 12-month period
from December 2011 to November 2012, imports from China and Vietnam (governed by the 3
percent standard) accounted for 3.2 percent and 8.3 percent, respectively, of total imports of
frozen shrimp, as measured by quantity.50 For the 12-month period from December 2011 to
November 2012, imports from Ecuador, India, and Malaysia (governed by the 4 percent
standard) accounted for 15.7 percent, 13.2 percent, and 4.4 percent, respectively, of total
imports of frozen shrimp, as measured by quantity. >’ >

The Chinese Respondent raises a number of arguments regarding the appropriate data
that the Commission should use to calculate the negligibility levels.> It contends that use of
the official Commerce statistics for the most recent 12-month period that precedes the filing of
the petition to calculate negligibility levels for imports from China would not be accurate
because such data include imports of nonsubject merchandise.* While the official import
statistics include certain “basket” classifications which may include nonsubject merchandise,
the arguments raised by the Chinese Respondent, with one exception, rely on data that we
believe are less reliable than the official import statistics.”> The one argument that warrants

*8 15 C.F.R. § 2013.1 (regarding negligible import standards for definition of “Developing
Country” under 19 U.S.C. § 1677(36)(A) and definition of “Least Developed Country” under 19 U.S.C. §
1677(36)(B)).

** CR/PR at Table IV-4.

*% CR/PR at Table IV-4.

> CR/PR at Table IV-4.

>2 The Malaysian Respondents contend that subject imports from Malaysia should be considered
negligible because such imports have been at or near the negligibility level during the period of
investigation. Whether imports from a particular subject country are “near” the negligibility standard
during a three-year period of investigation is not the statutory standard. Instead, the statutory standard
concerns whether imports are below a specific threshold during a specific 12-month period. 19 U.S.C. §
1677(24)(A)(i). The Malaysian Respondents do not dispute the data indicating that for the most recent
12-month period preceding the filing of the petition, subject imports from Malaysia exceed 4 percent of
total imports. Malaysian Respondents’ Posthearing Brief at 2-4.

>3 Similar to the Malaysian Respondents, the Chinese Respondent also suggests calculating the
negligibility levels for 12-month periods that are not consistent with the 12-month timeframe set forth
in the statute. Because these arguments are contrary to the statute, we do not discuss them further.
See Chinese Respondent’s Posthearing Brief at 7.

>* Chinese Respondent’s Posthearing Brief at 2-6.

> The Chinese Respondent also proposes use of foreign producer questionnaire responses plus
Customs Net Import File (“CNIF”) data for certain nonresponding exporters to calculate 