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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-365-366 and 731-TA-734-735 (Third Review)

CERTAIN PASTA FROM ITALY AND TURKEY

DETERMINATIONS

On the basis of the record" developed in the subject five-year reviews, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)), that revocation of the countervailing and antidumping duty orders on certain
pasta from Italy and Turkey would be likely to lead to continuation or recurrence of material injury to an
industry in the United States within a reasonably foreseeable time.?

BACKGROUND

The Commission instituted these reviews on September 4, 2012 (77 F.R. 53909) and determined on
December 10, 2012 that it would conduct full reviews (78 F.R. 959, January 7, 2013). Notice of the
scheduling of the Commission’s reviews and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on February 12, 2013 (78 F.R. 9937).
A revised scheduling notice was subsequently published in the Federal Register on March 8, 2013 (78 F.R.
15046). The hearing was held in Washington, DC, on July 11, 2013, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Commissioners David S. Johanson and Meredith M. Broadbent dissenting with respect to imports of certain
pasta from Turkey.






Views of the Commission

Based on the record in these five-year reviews, we determine under section 751(c) of
the Tariff Act of 1930, as amended (“the Tariff Act”), that revocation of the antidumping and
countervailing duty orders on certain pasta from Italy and Turkey would be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a
reasonably foreseeable time."

I Background

The Original Investigations: In July 1996, the Commission found that a domestic
industry was materially injured by reason of imports of certain pasta from Italy and Turkey that
were subsidized and sold at less than fair value (“LTFV”).? The U.S. Department of Commerce
(“Commerce”) issued antidumping and countervailing duty orders on certain pasta from Italy
and Turkey on July 24, 1996.°

First reviews: The Commission determined to conduct expedited reviews of the orders
on September 4, 2001.% In October 2001, the Commission found that revocation of the orders
on certain pasta from Italy and Turkey would be likely to lead to continuation or recurrence of
material injury to the domestic industry.” Commerce issued a notice of continuation of the
antidumping and countervailing duty orders on subject imports from ltaly and Turkey, effective
November 16, 2001.°

Second reviews: The Commission determined to conduct full reviews of the orders on
January 5, 2007.” In September 2007, the Commission found that revocation of the orders on
certain pasta from Italy and Turkey would be likely to lead to continuation or recurrence of
material injury to the domestic industry.8 Commerce issued a notice of continuation of the

! Commissioners Johanson and Broadbent determine that revocation of the antidumping and
countervailing duty orders on certain pasta from Turkey would not be likely to lead to continuation or
recurrence of material injury to an industry in the United States within a reasonably foreseeable time.
See Additional and Dissenting Views of Commissioners David S. Johanson and Meredith M. Broadbent.

2 Certain Pasta from Italy and Turkey, Inv. Nos. 701-TA-365-366 and 731-TA-734-735 (Final), USITC
Pub. 2977 (July 1996), at 1 (“Original Determinations”). Commissioner Watson dissented. /d. at 37-53.

361 Fed. Reg. 38544, 38545, 38546, 38547 (July 24, 1996).

* 66 Fed. Reg. 50453 (October 3, 2001).

> Certain Pasta from Italy and Turkey, Inv. Nos. 701-TA-365-366 and 731-TA-734-735 (Review), USITC
Pub. 3462 (Oct. 2001) at 1 (“First Reviews”).

® 66 Fed. Reg. 577703 (Nov. 16, 2001).

772 Fed. Reg. 2558 (Jan. 19, 2007).

& Certain Pasta from Italy and Turkey, Inv. Nos. 701-TA-365-366 and 731-TA-734-735 (Second
Review), USITC Pub. 3947 (Sept. 2007) at 1 (“Second Reviews”).



antidumping and countervailing duty orders on subject imports from ltaly and Turkey, effective
October 12, 2007.”

Third reviews: The Commission instituted these reviews on September 4, 2012,"° and on
December 10, 2012, determined to conduct full reviews.'* The Commission received
prehearing and posthearing submissions filed jointly by five U.S. domestic producers: A.
Zerega’s Sons, Inc. (“Zerega’s”); American Italian Pasta Company (“AIPC”); Dakota Growers
Pasta Company, Inc. (“Dakota Growers”); New World Pasta Company (“New World”); and
Philadelphia Macaroni Company (collectively the “Domestic Producers”). The Commission also
received prehearing and posthearing submissions filed jointly by eleven Italian producers and
exporters (collectively the “Italian Respondents")12 and prehearing and posthearing
submissions filed jointly by nine Turkish producers and exporters (collectively the “Turkish
Respondents”).”> 1 Representatives of parties both in favor of and in opposition to
continuation of the orders appeared at the Commission’s hearing accompanied by counse

In these reviews, U.S. industry data are based on the questionnaire responses of eight
U.S. producers of dry pasta that are believed to account for 79.2 percent of the total shipment
value of domestic production of dry pasta in 2011.*° U.S. import data and related information
are based on a combination of official data and the questionnaire responses of 22 U.S.
importers that are believed to have accounted for *** percent of subject U.S. imports from
Italy and Turkey during 2012."” Foreign industry data and related information are based on the
guestionnaire responses of 18 producers and exporters of subject merchandise from ltaly,

15
l.

° 72 Fed. Reg. 58052 (Oct. 12, 2007).

1077 Fed. Reg. 53909 (Sept. 4, 2012).

1178 Fed. Reg. 959 (Jan. 4, 2013). See Explanation of Commission Determinations on Adequacy (EDIS
Document No. 499170).

12 Assiciazione delle Industrie del Dolce e della Pasta Italiane, Dalla Costa Alimentare S.r.l., La
Molisana S.p.A., Pasta Berruto S.p.A., Pasta Zara S.p.A., Pastificio DiMartino Gaetano & F.lli S.r.l,,
Pastificio Felicetti S.r.l., Pastificio Garofalo S.p.A., Tamma Industry Alimentare di Capitanata S.r.l., F.
Divella S.p.A., Rummo S.p.A., and Liguori Pastificio dal 1820 S.p.A.

3 Guiney Dogu Anadolu ihracatgci Birlikleri (South East Anatolian Exporters Association), Selva Gida
Sanayii A.S., Oba Makarnacilik Sanayi ve Ticaret A.S., Durum Gida Sanayi ve Ticaret A.S., Nuh'un Ankara
Makarnasi Sanayi ve Ticaret A.S., Kom Gida Kombassan Gida A.S., Bessan Makarna Gida San. ve Ticaret,
A.S., Goymen Tarim Urunleri San. ve Ticaret, A.S. and Mutlu Makarnacilik.

14 sxk

> A full list of hearing witnesses can be found in Appendix B of the final Staff Report. A
representative of one domestic producer, Barilla America, Inc. (“Barilla America”), testified in opposition
to continuation of the orders.

'8 Confidential Staff Report (“CR”) at I-14; Public Staff Report (“PR”) at I-13.

7 CR at I-14; PR at I-13. The official data include adjusted Customs statistics to account for all
dutiable imports of subject pasta from Italy and Turkey and official import statistics for nonsubject
imports of all dry pasta. CR at I-14; PR at |-13.



representing 36.8 percent of total production of all dry pasta in Italy in 2011,"® and on the
guestionnaire responses of eight producers and exporters of subject merchandise from Turkey,
representing 58.0 percent of total production of all dry pasta in Turkey in 2011.%

Il. Domestic Like Product and Industry
A. Domestic Like Product

In making its determination under section 751(c) of the Tariff Act, the Commission
defines the “domestic like product” and the “industry.”*® The Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and
uses with, the article subject to an investigation under this subtitle.”*! The Commission’s
practice in five-year reviews is to examine the domestic like product definition from the original
investigation and consider whether the record indicates any reason to revisit the prior
findings.”

Commerce has defined the imported merchandise within the scope of the orders under
review as follows:

The scope of this order is certain non-egg dry pasta in packages of {five pounds
four ounces} or less, whether or not enriched or fortified or containing milk or other
optional ingredients such as chopped vegetables, vegetable purees, milk, gluten,
diastases, vitamins, coloring and flavorings, and up to two percent egg white. The pasta
covered by this scope is typically sold in the retail market, in fiberboard or cardboard
cartons or polyethylene or polypropylene bags, of varying dimensions.

Excluded from the scope of this order are refrigerated, frozen, or canned pastas,
as well as all forms of egg pasta, with the exception of non-egg dry pasta containing up
to two percent egg white. Also excluded are imports of organic pasta that are

18 CR at IV-14; PR at IV-12. The coverage figure includes nonsubject merchandise. CR at IV-14 n. 14;
PR at IV-12 n. 14.

19 CR at IV-22; PR at IV-17. The coverage figure includes nonsubject merchandise. CR at IV-22 n.20;
PR at IV-17 n.20.

2019 U.S.C. § 1677(4)(A).

2119 U.S.C. § 1677(10); see, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC
Corp. v. Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v.
United States, 19 CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’| Trade 1990), aff’d, 938 F.2d
1278 (Fed. Cir. 1991); see also S. Rep. No. 249, 96" Cong., 1° Sess. 90-91 (1979).

22 see, e.g., Internal Combustion Industrial Forklift Trucks from Japan, Inv. No. 731-TA-377 (Second
Review), USITC Pub. 3831 at 8-9 (Dec. 2005); Crawfish Tail Meat from China, Inv. No. 731-TA-752
(Review), USITC Pub. 3614 at 4 (July 2003); Steel Concrete Reinforcing Bar from Turkey, Inv. No. 731-TA-
745 (Review), USITC Pub. 3577 at 4 (Feb. 2003).



accompanied by the appropriate certificate issued by the Associazione Marchigiana
Agricultura Biologica (AMAB) or by Bioagricoop scrl.?®

In addition, as a result of changed circumstances determinations by Commerce, gluten-free
pasta is excluded from the scope of the antidumping and countervailing duty orders with
respect to ItaIy.24

Pasta is a basic foodstuff that is made from durum wheat semolina and water and is
formed by mixing semolina (and possibly flour) and water into a dough that is then rolled to a
uniform thickness or extruded. It is sold in refrigerated, frozen, canned or dry forms. Dry pasta
is pasta that has been dried into a brittle form that is ready for cooking or for incorporation into
downstream products such as macaroni and cheese, canned soup, or other prepared foods.”

In the original investigations,26 the Commission addressed several domestic like product
issues: (1) whether the domestic like product should be defined to include dry pasta for sale to
the industrial market (i.e., to producers who incorporate dry pasta into downstream products);
(2) whether the domestic like product should be defined to include dry egg pasta not included
within the scope definition; (3) whether enriched and non-enriched dry pasta constitute
separate like products; and (4) whether organic and non-organic pasta should be distinct like
products. The Commission found that all dry pasta shared the same basic characteristics and

23 78 Fed. Reg. 2368 (January 11, 2013); see also 61 Fed. Reg. 38547 (July 24, 1996). While the
packaging limitation in the scopes of Commerce’s original orders was stated as “packages of five pounds
(or 2.27 kilograms) or less,” Commerce issued a final scope ruling in May 1999 that pasta in packages
weighing or labeled up to and including five pounds four ounces is within the scope of the orders. See
63 FR 43157, 43158 (Aug. 9, 1999). However, the five pounds four ounces limitation is not referenced in
the scope definitions in Commerce’s final results of its third sunset reviews of the orders, which refer
back to the scope definitions in the original orders.

?* Commerce revoked, in part, the antidumping duty order of certain pasta from Italy with respect to
gluten-free pasta, effective July 1, 2008, having determined that the petitioners had no interest in the
antidumping duty order with respect to gluten-free pasta. 74 Fed. Reg. 41120 (August 14, 2009).
Commerce likewise partially revoked the countervailing duty order on certain pasta from Italy with
respect to gluten-free pasta, effective January 1, 2009. 76 Fed. Reg. 27634 (May 12, 2011). Commerce’s
notice with its final results of the third sunset reviews of these antidumping duty orders sets forth the
exclusion of gluten-free pasta from the scope of the antidumping duty order with respect to Italy. 78
Fed. Reg. 2368, 2368 n.4 (January 11, 2013). However, Commerce’s notice with its final results of the
third sunset review of the countervailing duty order with respect to Italy neglects to mention the
exclusion of gluten-free pasta from the scope. 78 Fed. Reg. 693 (January 4, 2013).

2 CRat-29 to 1-30; PR at |-26.

%% |In the preliminary determinations of the original investigations, the Commission found two
domestic like products consisting of (1) dry pasta other than oriental-style noodles and (2) oriental-style
noodles. It determined that imports of oriental-style noodles from both Italy and Turkey were
negligible, and the investigations were accordingly terminated with respect to oriental-style noodles.
Certain Pasta from Italy and Turkey, Inv. Nos. 701-TA-365-366 (Preliminary) and 731-TA-734-735, USITC
Pub. 2905 (July 1995) at I-8, I-16 to I-17.



uses and was manufactured with the same basic production equipment and processes. While
the products at issue had some distinctive features, such variations were present throughout
the continuum of dry pasta products and thus did not create clear dividing lines between any of
the dry pasta products. Therefore, the Commission determined that there was one domestic
like product consisting of all dry pasta.27

In the first and second five-year reviews, the Commission again defined the domestic
like product as all dry pasta. In doing so, the Commission noted that none of the parties
disagreed with the Commission’s original domestic like product definition and that no new
information had been obtained during the five-year reviews that warranted revisiting the
Commission’s original like product definition.”®

In these third reviews, there is no new information that would warrant a re-examination
of the Commission’s domestic like product definition from the original determination and the
first two five-year reviews. None of the parties disagree with the Commission’s prior
definition.”® Accordingly, we again define the domestic like product as all dry pasta.

B. Domestic Industry

Section 771(4)(A) of the Tariff Act defines the relevant industry as the domestic
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”*® In defining the domestic industry, the Commission’s general practice has been
to include in the industry producers of all domestic production of the like product, whether toll-
produced, captively consumed, or sold in the domestic merchant market.

1. Related Parties

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the
domestic industry producers that are related to an exporter or importer of subject merchandise

%7 Original Determinations, USITC Pub. 2977, at 7-12. The Commission’s domestic like product
definition was broader than the scope definition, in that the Commission included organic and dry egg
pasta within the definition of the domestic like product, and did not include a limitation on the size of
the packaging. Commissioner Bragg found that the domestic like product consisted of dry non-egg
pasta. /d.at 7 n.15, 35-36.

28 First Reviews, USITC Pub. 3462, at 4-5; Second Reviews, USITC Pub. 3947, at 5-6.

% Domestic Producers’ Prehearing Brief at 10.

19 U.S.C. § 1677(4)(A). The definitions in 19 U.S.C. § 1677 are applicable to the entire subtitle
containing the antidumping and countervailing duty laws, including 19 U.S.C. §§ 1675 and 1675a. See 19
U.S.C. § 1677.



or which are themselves importers.®! Exclusion of such a producer is within the Commission’s
discretion based upon the facts presented in each investigation.*?
In the original investigations, the Commission defined the domestic industry to include all
producers of dry pasta. The Commission found two related parties, but declined to exclude
them under 19 U.S.C. § 1677(4)(B) because it found that their interests lay in domestic
production rather than importation.33

In the first reviews, the Commission found four related parties, which were domestic
producers that also imported subject merchandise, but declined to exclude them because their
imports were small compared to their production or (in one case) production capacity. It
therefore defined the domestic industry as all domestic producers of dry pasta.34
In the second reviews, the Commission found five related parties, and Italian respondents in
those reviews argued that two of the related parties should be excluded from the domestic
industry.35 The Commission, however, determined that circumstances did not warrant the
exclusion of any related party, again defining the domestic industry as all domestic producers of
dry pasta.*®

31 See Torrington Co v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff'd without
opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’|
Trade 1989), aff'd mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp.
1348, 1352 (Ct. Int’l Trade 1987).

32 The primary factors the Commission has examined in deciding whether appropriate circumstances
exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e.,
whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market; and

(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or
exclusion of the related party will skew the data for the rest of the industry. See, e.g., Torrington Co. v.
United States, 790 F. Supp. at 1168.

* Original Determinations, USITC Pub. 2977, at 12-13.

** First Reviews, USITC Pub. 3462, at 6 n.22.

** Italian respondents argued that AIPC and Dakota Growers should be excluded from the domestic
industry because AIPC through its subsidiary, Pasta Lensi, was a major importer of Italian pasta and
Dakota Growers had an exclusive distribution agreement with a European company to distribute its
pasta products in the United States. Second Reviews, USITC Pub. 3947, at 7-8.

* The Commission stated that the imports for each of these producers represented relatively small
percentages of their domestic production of dry pasta over the period of review, each of them imported
for reasons unrelated to the order, and none of them supported revoking the orders. Moreover, the
Commission observed that the imports, purchases or corporate relationships had not resulted in a
significant benefit to any of the related or potentially related producers. Finally, the Commission stated
that each producer represented a reasonable proportion of U.S. production, generally *** percent or
more. Second Reviews, USITC Pub. 3947, at 7-9.



In these third five-year reviews, domestic producers AIPC, Barilla America, and New
World are related parties because they directly imported subject merchandise from Italy during
the period of review.*” AIPC directly imports from its wholly owned Italian subsidiary, Pasta
Lensi, primarily to supplement its U.S. production with specialty pasta shapes, limited
production runs with special packing configurations, or formulations that are less economical to
produce domestically.a8 Barilla America directly imports from its Italian parent company, Barilla
G&R Fratelli Spa. Barilla America may import test quantities of new products developed in its
parent’s research facilities in Italy that may or may not be subject dried pasta, or it may import
an unusual shape of pasta due to the low volumes demanded.** New World reported 4 40
No U.S. producer reported importing subject pasta from Turkey.

In these reviews, the record indicates that each of these domestic producers’ imports
represent relatively small percentages of its domestic production of dry pasta over the period
of review, in each case less than *** percent,*’ and that the principal interest of each of these
firms is in domestic production. While the financial performance of ***, and the financial
performance of *** ** there is no evidence in the record suggesting that any of these producers
derived a financial benefit from importation, given that the imports of each producer as a

37 CR at I11-10; PR at IlI-7. Additionally, AIPC has a wholly owned Italian subsidiary, Pasta Lensi, which
is a producer of subject merchandise in Italy. CR at I-35; PR at |I-30; CR/PR at Table IV-6. Barilla
America, Inc. is owned by Barilla G&R Fratelli Spa, an Italian pasta producer that also owns Filiz Gida
Sanayive Ti Ticaret A.S., a Turkish pasta producer. CR at |-35; PR at |-30.

Domestic producer *** reported purchasing imports of subject merchandise from Italy during the
review period in the amount of ***, CR at lll-11; PR at Ill-7. A purchaser of subject imports is a related
party only if it controls large volumes of subject imports. The Commission has found such control to
exist when the domestic producer was responsible for a predominant portion of the importer’s
purchases and those purchases were substantial. *** purchases of subject imports were not substantial
in relation either to its domestic production or to total subject imports from Italy, which exceeded ***
pounds in 2007-08. CR/PR at Table IV-1. Accordingly, we conclude that *** is not a related party.

* CR at I1I-10; PR at 1I-7.

* CRat I1-10 to I1-11: PR at I1I-7.

“*CRat III-11; PR at IlI-7.

*! The ratio of imports to production for AIPC was approximately *** percent for the 2007-2012
period, the ratio for Barilla America was *** percent, and the ratio for New World was *** percent. CR
at lll-10 to 111-11; PR at lll-7.

*2 AIPC’s ratio of operating income to net sales was *** percent in 2007, *** percent in 2008, ***
percent in 2009, *** percent in 2010, *** percent in 2011, and *** percent in 2012, which was ***.
Barilla America’s ratio of operating income to net sales was *** percent in 2007, *** percent in 2008,
*** percent in 2009, *** percent in 2010, *** percent in 2011, and *** percent in 2012, which was ***,
New World's ratio of operating income to net sales was *** percent in 2007, *** percent in 2008, ***
percent in 2009, *** percent in 2010, *** percent in 2011, and *** percent in 2012, which was ***,
CR/PR at Table 111-8.



percentage of domestic production were too small to have any material effect on their financial
performance.”*

Thus, we find that circumstances do not warrant the exclusion of any of the three
related party producers from the domestic industry and define the domestic industry as all
domestic producers of dry pasta.

lll.  Cumulation
A. Legal Standard

With respect to five-year reviews, section 752(a) of the Tariff Act provides as follows:

the Commission may cumulatively assess the volume and effect of imports of the
subject merchandise from all countries with respect to which reviews under
section 1675(b) or (c) of this title were initiated on the same day, if such imports
would be likely to compete with each other and with domestic like products in
the United States market. The Commission shall not cumulatively assess the
volume and effects of imports of the subject merchandise in a case in which it
determines that such imports are likely to have no discernible adverse impact on
the domestic industry.*

Cumulation therefore is discretionary in five-year reviews, unlike original investigations,
which are governed by section 771(7)(G)(i) of the Tariff Act.*® The Commission may exercise its
discretion to cumulate, however, only if the reviews are initiated on the same day, the

* Commissioner Aranoff does not rely on individual-company operating income margins, which
reflect a domestic producer’s financial operations related to production of the domestic like product, in
assessing whether a related party has benefitted from importation of subject merchandise. Rather, she
determines whether to exclude a related party based principally on its ratio of subject imports to
domestic production and whether its primary interests lie in domestic production or importation.

* Commissioner Pinkert does not rely upon any firm’s financial performance as a factor in
determining whether there are appropriate circumstances to exclude it from the domestic industry in
these reviews. The record is not sufficient to infer from any firm’s profitability on its U.S. operations
whether it has derived a specific benefit from its corporate affiliations. See Allied Mineral Products v.
United States, 28 C.I.T. 1861, 1865-67 (2004).

19 U.S.C. § 1675a(a)(7).

%19 U.S.C. § 1677(7)(G)(i); see also, e.g., Nucor Corp. v. United States, 601 F.3d 1291, 1293 (Fed. Cir.
2010) (Commission may reasonably consider likely differing conditions of competition in deciding
whether to cumulate subject imports in five-year reviews); Allegheny Ludlum Corp. v. United States, 475
F. Supp. 2d 1370, 1378 (Ct. Int’l Trade 2006) (recognizing the wide latitude the Commission has in
selecting the types of factors it considers relevant in deciding whether to exercise discretion to cumulate
subject imports in five-year reviews); Nucor Corp. v. United States, 569 F. Supp. 2d 1328, 1337-38 (Ct.
Int’l Trade 2008).
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Commission determines that the subject imports are likely to compete with each other and the
domestic like product in the U.S. market, and imports from each subject country are not likely
to have no discernible adverse impact on the domestic industry in the event of revocation. Our
focus in five-year reviews is not only on present conditions of competition, but also on likely
conditions of competition in the reasonably foreseeable future.

In the original investigations, the Commission found a reasonable overlap of
competition between and among the domestic like product and subject imports from Italy and
Turkey and therefore cumulated subject imports for its material injury determinations.”’

In the first reviews, the Commission found that subject imports from both countries
would be likely to have a discernible adverse impact on the domestic industry if the orders
were revoked. The Commission also found that a reasonable overlap of competition between
the subject imports and the domestic like product would be likely if the orders were revoked.
The Commission did not find any significant differences in the likely conditions of competition
between subject imports from Italy and Turkey and therefore exercised its discretion to
cumulate imports from these countries.*®

In the second reviews, the Commission again found that subject imports from each
country were not likely to have no discernible adverse impact should the orders be revoked and
that a reasonable overlap of competition between the subject imports and the domestic like
product would be likely if the orders were revoked. The Commission also found that subject
imports from Italy and Turkey would be likely to compete in the U.S. market under similar
conditions of competition. Accordingly, the Commission determined to exercise its discretion
to cumulate subject imports from Italy and Turkey.*

In these reviews, the statutory threshold for cumulation is satisfied, because all reviews
were initiated on the same day, September 4, 2012.%° In addition, we consider the following
issues in deciding whether to exercise our discretion to cumulate the subject imports: (1)
whether imports from either of the subject countries are precluded from cumulation because
they are likely to have no discernible adverse impact on the domestic industry; (2) whether
there is a likelihood of a reasonable overlap of competition among imports from the subject
countries and the domestic like product; and (3) whether subject imports are likely to compete
in the U.S. market under different conditions of competition.>*

% Original Determinations, USITC Pub. 2977, at 19-23.

*8 First Reviews, USITC Pub. 3462, at 6-10.

% Second Reviews, USITC Pub. 3947, at 11-14.

77 Fed. Reg. 53909 (Sept. 4, 2012).

1 Commissioner Pearson notes that, while he considers the same issues discussed in this section in
determining whether to exercise his discretion to cumulate the subject imports, his analytical
framework begins with whether imports from the subject countries are likely to face similar conditions
of competition. For those subject imports which are likely to compete under similar conditions of
competition, he next proceeds to consider whether there is a likelihood of a reasonable overlap of
competition whereby those imports are likely to compete with each other and with the domestic like
product. Finally, if based on that analysis he intends to exercise his discretion to cumulate one or more

(continued...)
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Domestic Producers argue that the Commission should cumulate subject imports from
Italy and Turkey.>? Italian Respondents argue that the Commission should exercise its
discretion not to cumulate subject imports from Italy with those from Turkey, asserting that
subject imports from Italy would be likely to compete in the U.S. market under different
conditions of competition than subject imports from Turkey if the orders were revoked.>®
Turkish Respondents argue that the Commission should not cumulate imports from Italy and
Turkey because subject imports from Turkey are likely to have no discernible adverse impact
upon the domestic industry, there will not likely be a reasonable overlap of competition
between the domestic like product and subject imports from Italy and Turkey, and subject
imports from Turkey will likely compete in the U.S. market under different conditions of
competition than subject imports from Italy.>*

B. Likelihood of No Discernible Adverse Impact

The statute precludes cumulation if the Commission finds that subject imports from a
country are likely to have no discernible adverse impact on the domestic industry.”® Neither
the statute nor the Uruguay Round Agreements Act (“URAA”) Statement of Administrative
Action (“SAA”) provides specific guidance on what factors the Commission is to consider in
determining that imports “are likely to have no discernible adverse impact” on the domestic
industry.>® With respect to this provision, the Commission generally considers the likely volume
of subject imports and the likely impact of those imports on the domestic industry within a
reasonably foreseeable time if the orders are revoked. Our analysis for each of the subject
countries takes into account, among other things, the nature of the product and the behavior of
subject imports in the original investigations.

Based on the record in these reviews, we do not find that imports from either of the
subject countries would likely have no discernible adverse impact on the domestic industry in
the event of revocation.

(...continued)
subject countries, he analyzes whether he is precluded from cumulating such imports because the
imports from one or more subject countries, assessed individually, are likely to have no discernible
adverse impact on the domestic industry. See Steel Concrete Reinforcing Bar from Belarus, China,
Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine, Invs. Nos. 731-TA-873 to 875, 877 to 880, and
882 (Review), USITC Pub. 3933 (Jul. 2007) (Separate and Dissenting Views of Chairman Daniel R. Pearson
and Commissioner Deanna Tanner Okun Regarding Cumulation). Accord Nucor Corp. v. United States,
605 F. Supp.2d 1361, 1372 (Ct. Int’l Trade 2009); Nucor Corp. v. United States, 594 F. Supp.2d 1320,
1345-47 (Ct. Int’l Trade 2008), aff’d, 601 F.3d 1291 (Fed Cir. 2010).

>2 Domestic Producers’ Prehearing Brief at 13-34.

>3 |talian Respondents’ Prehearing Brief at 3-7.

** Turkish Respondents’ Prehearing Brief at 28-41.

>>19 U.S.C. § 1675a(a)(7).

** SAA, H.R. Rep. No. 103-316, vol. | at 887 (1994).
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Italy. During the original period of investigation, the quantity of subject imports from
Italy ranged from 214.0 million pounds in 1993 to 322.4 million pounds in 1995.> In these third
five-year reviews, the quantity of subject imports from Italy has declined over the period of
review from *** pounds in 2007 to *** pounds in 2012.®

Reported annual production capacity for subject pasta in Italy increased from 2.9 billion
pounds in 2007 to 3.3 billion pounds in 2012.>° Reported unused production capacity for
subject pasta in Italy ranged between a high of 493.3 million pounds in 2007 and a low of 388.1
million pounds in 2008, and was 446.9 million pounds in 2012.%° Exports of subject pasta from
Italy increased from *** pounds in 2007 to *** pounds in 2012. They were *** pounds in
interim (January-March) 2012 and *** pounds in interim 2013.%" Exports as a percentage of
reporting Italian producers’ total shipments declined from *** percent in 2007 to *** percent
in 2012.%* Based on the record, we do not find that subject imports from Italy would likely have
no discernible adverse impact on the domestic industry if the orders were revoked.

Turkey. During the original period of investigation, the quantity of subject imports from
Turkey increased from 48.8 million pounds in 1993 to 64.0 million pounds in 1994, and then
declined to 57.0 million pounds in 1995.% In these third five-year reviews, the quantity of
subject imports from Turkey has ranged from a low of *** pounds in 2008 to a high of ***
pounds in 2010, and was *** pounds in 2012.%*

Reported annual production capacity of subject pasta in Turkey increased from 874.6
million pounds in 2007 to 1.6 billion pounds in 2012.%> Reported unused production capacity
for subject pasta in Turkey ranged from a low of 258.8 million pounds in 2007 to a high of 304.4
million pounds in 2010, and was 278.0 million pounds in 2012.%° Total exports of subject pasta
from Turkey increased from *** pounds in 2007 to *** pounds in 2012. They were *** pounds
in interim 2012 and *** pounds in interim 2013.%” Exports of subject pasta as a percentage of
responding Turkish producers’ total shipments increased from *** percent in 2007 to ***
percent in 2012.°® Based on the record, we do not find that subject imports from Turkey would
likely have no discernible adverse impact on the domestic industry if the orders were revoked.

>’ CR/PR at Tables I-1 and IV-1.
8 CR/PR at Table I-1.

9 CR/PR at Table IV-7.

% CR/PR at Table IV-7.

®1 CR/PR at Table IV-7.

%2 CR/PR at Table IV-7.

%3 CR/PR at Table I-1.

% CR/PR at Tables I-1 and IV-1.
% CR/PR at Table IV-10.

% CR/PR at Table IV-10.

%7 CR/PR at Table IV-10.

%8 CR/PR at Table IV-10.
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C. Likelihood of a Reasonable Overlap of Competition

The Commission generally has considered four factors intended to provide a framework
for determining whether subject imports compete with each other and with the domestic like
product.®”® Only a “reasonable overlap” of competition is required.”® In five-year reviews, the
relevant inquiry is whether there likely would be competition even if none currently exists
because the subject imports are absent from the U.S. market.”

Fungibility. In the original investigations, the Commission found that the domestic
product and subject imports from Italy were substantially fungible; that the domestic product
and subject imports from Turkey were sufficiently fungible for purposes of finding a reasonable
overlap of competition, despite some reported differences in quality; and that subject imports
from Italy and Turkey were likewise fungible to a limited but sufficient degree.72 In both prior
five-year reviews, the Commission again found sufficient fungibility to support a reasonable
overlap in competition.

In these reviews, the record again indicates that there continue to be varying degrees of
fungibility as between the domestic like product and subject imports from Italy, the domestic
like product and subject imports from Turkey, and subject imports from both subject countries.
In questionnaire responses, a majority of responding purchasers found U.S. and Italian product
to be “comparable” on 14 out of 15 factors, including price, product consistency, product range,
quality meeting industry standards, and quality exceeding industry standards.”® Although there
were some differences in views among domestic producers, importers, and purchasers, many

% The four factors generally considered by the Commission in assessing whether imports compete
with each other and with the domestic like product are as follows: (1) the degree of fungibility between
subject imports from different countries and between subject imports and the domestic like product,
including consideration of specific customer requirements and other quality-related questions; (2) the
presence of sales or offers to sell in the same geographical markets of imports from different countries
and the domestic like product; (3) the existence of common or similar channels of distribution for
subject imports from different countries and the domestic like product; and (4) whether subject imports
are simultaneously present in the market with one another and the domestic like product. See, e.g.,
Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’l| Trade 1989).

7% See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (Ct. Int’| Trade 1996); Wieland Werke, 718
F. Supp. at 52 (“Completely overlapping markets are not required.”); United States Steel Group v. United
States, 873 F. Supp. 673, 685 (Ct. Int’l Trade 1994), aff’'d, 96 F.3d 1352 (Fed. Cir. 1996). We note,
however, that there have been investigations where the Commission has found an insufficient overlap in
competition and has declined to cumulate subject imports. See, e.g., Live Cattle from Canada and
Mexico, Inv. Nos. 701-TA-386 and 731-TA-812-13 (Preliminary), USITC Pub. 3155 at 15 (Feb. 1999), aff'd
sub nom, Ranchers-Cattlemen Action Legal Foundation v. United States, 74 F. Supp. 2d 1353 (Ct. Int’l
Trade 1999); Static Random Access Memory Semiconductors from the Republic of Korea and Taiwan, Inv.
Nos. 731-TA-761-62 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).

" See generally, Chefline Corp. v. United States, 219 F. Supp. 2d 1313, 1314 (Ct. Int’| Trade 2002).

72 Original Determinations, USITC Pub. 2977, at 20-22.

> CR/PR at Table II-8.
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market participants, including almost all reporting domestic producers and over half of
reporting purchasers, found the U.S. and Italian products to be “always” or “frequently”
interchangeable.” Accordingly, we find a substantial degree of fungibility between the
domestic like product and subject imports from Italy. Although few responding purchasers
reported familiarity with Turkish product in these five-year reviews, we found in the original
investigations that, despite any perceived differences in quality, subject imports from Turkey
were sufficiently fungible with the domestic like product and with subject imports from Italy for
purposes of a finding of reasonable overlap of competition, and there is no evidence in the
record that would warrant a different finding in these reviews.

Geographic Overlap. In the original investigations, the Commission found sufficient
geographic overlap between the domestic like product and subject imports from Italy and
Turkey, stating that domestically produced pasta was sold nationwide, while subject imports
from Italy and Turkey were sold predominantly in the Northeast and on the West Coast of the
United States.”” The record in these reviews indicates that dry pasta is produced throughout
the United States, and the domestic product is shipped nationwide.”® Domestic pasta and
subject imports from Italy were sold in every geographic market area in the country during the
period of review, while subject imports from Turkey were sold in every geographic market
except the Midwest.”’

Channels of Distribution. In the original investigations, the Commission found that
subject imports from Italy and Turkey and the domestic like product moved in very similar
channels of distribution and found overlap in the retail grocery chain channel and the wholesale
distributor channels in the retail market, as well as more limited overlap in the food service
market.”® During the period of review, subject imports from Italy and the domestic like product
continued to move in very similar channels of distribution, with most shipments going to end
users in the grocery segment.”” Although the record in the current reviews is more limited with
respect to subject imports from Turkey, it shows some overlap in channels of distribution
among subject imports from Turkey, subject imports from Italy, and the domestic like product,
with each of these being sold in the U.S. market to distributors in the institutional sector and to
distributors in the grocery and other retail sector.®

* CR/PR at Table 1I-9.

’> Original Determinations, USITC Pub. 2977, at 23.

7% CR at IV-10; PR at IV-9.

77 CR/PR at Table II-2.

78 Original Determinations, USITC Pub. 2977, at 22.

" CR at II-7; PR at 1I-4; CR/PR at Table II-1

8 CR/PR at Table I-1. We note that two importers of Turkish product, ***, submitted data on
channels of distribution regarding subject imports from Turkey, but did not report importing any subject
merchandise from Turkey in 2012. Our analysis does not change if the data of these two importers are
disregarded for purposes of the analysis of channels of distribution, given the data supplied on this issue
by two other importers, ***, who did report importing subject merchandise from Turkey in 2012. CR/PR
at Table II-1.
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Simultaneous Presence. Imports from Italy were present in the U.S. market in all 75
months of the period for which data were collected, while imports from Turkey were present in
72 of 75 months.®!

Conclusion. The information in the record supports a finding that imports from each
subject country are fungible with the domestic like product and with each other and that upon
revocation, imports from the subject countries and the domestic like product would likely be
sold in similar channels of distribution and geographic markets and be simultaneously present
in the U.S. market. Based on these considerations, we find that there would likely be a
reasonable overlap of competition between and among imports from each subject country and
the domestic like product if the orders were to be revoked.

D. Likely Conditions of Competition

In determining whether to exercise our discretion to cumulate the subject imports, we
assess whether subject imports from Italy and Turkey likely would compete under similar or
different conditions in the U.S. market if the orders were revoked.®” We recognize some
differences exist between the pasta industries in Italy and Turkey, but nevertheless find that
subject imports from Italy and Turkey would likely compete in the U.S. market under similar
conditions of competition if the antidumping and countervailing duty orders under review were
revoked. Both the Italian and Turkish pasta industries are very large, have added substantial
capacity during the period of review, have substantial excess capacity, and as the two largest
pasta exporters in the world, share a strong export orientation.®®

®1 CR/PR at Table IV-4.

8 commissioner Pinkert notes as follows. Where, in a five-year review, he does not find that imports
of the subject merchandise are likely to have no discernible adverse impact on the domestic industry in
the event of revocation and finds that such imports would be likely to compete with each other and with
the domestic like product in the U.S. market, he cumulates them unless there is a condition or
propensity — not merely a trend — that is likely to persist for a reasonably foreseeable time and that
significantly limits competition such that cumulation is not warranted. For the reasons discussed in the
text, he finds no condition or propensity warranting separate sunset injury analyses for Italian and
Turkish pasta.

8 |n assessing the production capacity and unused capacity of the Italian and Turkish pasta
industries, we rely on the questionnaire data obtained in these reviews, while recognizing that the data
coverage was not complete. Foreign industry data and related information are based on the
questionnaire responses of 18 producers and exporters of subject merchandise from Italy, representing
36.8 percent of total production of all dry pasta in Italy in 2011, and on the questionnaire responses of
eight producers and exporters of subject merchandise from Turkey, representing 58.0 percent of total
production of all dry pasta in Turkey in 2011. CR at IV-14, IV-22; PR at IV-12, IV-17. We note that there
are pasta industry publications that indicate that production capacity and unused capacity in Italy and
Turkey may be higher than our questionnaire data show. See Domestic Producers’ Prehearing Brief at
Exh. 5 (International Pasta Organization data).
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We are not persuaded by the respondents’ arguments that there are a number of
factors that would prevent Turkish producers from competing in the U.S. market after
revocation, including a lack of brand recognition, requirements for packaging and vitamin-
enrichment, purchaser certifications, and perceptions that Turkish pasta is of inferior quality.®*
We note first that Turkish producers were able to compete in the U.S. market before the orders
were put in place in spite of these same factors and that there have been no new regulations
regarding vitamin enrichment or packaging since the original investigations, as we discuss
below in section IV.C.1.b.%2> We also note that there are segments of the U.S. market where
brand is not relevant, such as the private label market and restaurants.® Finally, there is some
evidence that Turkish producers are able to produce vitamin-enriched pasta87 and are able to
meet packaging requirements.88 As for quality perceptions, we note that Turkish pasta
producers have reportedly touted their adoption of high-quality machinery and their higher
quality semolina,®® indicating that perceptions of lower quality would not persist if subject
Turkish imports returned to the U.S market in significant quantities in the event of revocation.
In addition, Turkish producers have been able to significantly increase exports to Japan, a
country known to have rigorous quality requirements, which further suggests that the quality of
Turkish pasta would not prevent it from being sold in the United States in significant
quantities.”

8 Turkish Respondents’ Prehearing Brief at 14-15; Turkish Respondents’ Posthearing Brief at 7-8;
Italian Respondents’ Posthearing Brief at 3-4.

8 See Domestic Producers’ Posthearing Brief at Exh. 6, paragraph 9 (declaration of Shane Faucett of
New World).

% CR at II-3; PR at 1I-2; Domestic Producers’ Posthearing Brief at Exh. 6, paragraph 8 (declaration of
Shane Faucett of New World). Moreover, several domestic producers noted that one pasta brand had
variously sourced its product from Turkey, Italy and Mexico, ***. Transcript of July 11, 2013
Commission Hearing (“Hearing Tr.”) at 115 (Vermylen); Domestic Producers’ Posthearing Brief at Exh. 6,
paragraph 8 (declaration of Shane Faucett of New World); and Exh. 8, paragraph 2 (declaration of Rob
Vermylen of Zerega’s).

87 See 2013 report on Pasta by Republic of Turkey Ministry of Economy (EDIS Document No. 514165
at 2); 2010 report on Pasta by Export Promotion Center of Turkey (EDIS Document No. 514164 at 2)
(both regarding Turkish producers’ production of vitamin-enriched macaroni); see also Euromonitor
International March 2013 report on Pasta in Turkey regarding Turkish pasta with added vitamins for
children in Turkey. Domestic Producers’ Prehearing Brief at Exh. 14, at Passport 2.

8 Domestic Producers’ Posthearing Brief at Exh. 6, paragraph 9 (declaration of Shane Faucett of New
World); and Exh. 11 (data on boxed versus bagged pasta sales).

8 Domestic Producers’ Posthearing Brief at Exh. 2 (articles about Turkish pasta industry).

% See Turkish Respondents’ Prehearing Brief at 8. Japan was Turkey’s fifth largest export market for
non-egg pasta in 2012, with exports increasing over 500 percent during the POR, from 5.1 million
pounds in 2007 to 41.7 million pounds in 2012. CR/PR at Table IV-11. Japan was also Italy’s fifth largest
export market for non-egg pasta in 2012, with Italian exports increasing from 157.9 million pounds in
2007 to 191.9 million pounds in 2012. CR/PR at Table IV-8.
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We are also unconvinced by the Turkish Respondents’ argument that the Turkish pasta
industry has focused largely on developing new markets and it would not depart from that
strategy by exporting significant volumes to the U.S. market in the event of revocation.”® As
discussed in more detail below, Turkish producers have added large amounts of capacity over
the period of review and are projected to add even more in 2013, with corresponding increases
in their production volumes.”® The vast majority of this growing production is destined for
export markets.” Given the high degree of export orientation and large volumes of excess
capacity and inventories, we find it likely that the Turkish producers would target the United
States as a new export opportunity were the orders to be revoked, and they would be able to
do so without shifting exports away from their existing markets.

Finally, we are unpersuaded by the Italian Respondents’ argument that Italian exports
compete in the U.S. market as premium higher-priced specialty products, selling to “white
linen” restaurants and specialty stores, and would therefore likely compete under different
conditions of competition.94 There is evidence in the record that during the period of review
some subject Italian pasta sold at a premium for higher-end uses.”> However, Italian
Respondents provided no evidence that this is the only market segment in the U.S. market in
which subject Italian producers could or would compete if the orders were revoked, and the
evidence in the record is to the contrary. Italian Respondents were unable to provide data in
response to Commission questions regarding the percentage of the U.S. market consisting of
such specialty products.”® ®” Moreover, subject imports from Italy undersold the domestic like
product in 77 of 190 pricing comparisons, which is inconsistent with the contention that subject
imports from Italy compete only as a premium specialty product, and not directly with domestic

> Turkish Respondents’ Prehearing brief at 6-9.

°2 CR/PR at Table IV-10.

% CR/PR at Table IV-10.

% See Hearing Tr. at 159-162 (Felicetti); 172-173 (DiPietro); 173-177, 252-253 (Aglietti); 213-214
(Heffner); 227-228 (Silverman); Italian Respondents’ Prehearing Brief at 4-8.

% Hearing Tr. at 254-255 (Tendick); Italian Respondents’ Posthearing Brief at Exh. 5 (Nielsen
Scantrack pricing data).

% |talian Respondents’ Posthearing Brief at Exh. 1, pp. 38-40 (response to Chairman Williamson); see
Hearing Tr. at 228-229 (question of Chairman Williamson); 239-240, 242-243 (questions of
Commissioner Aranoff). A Barilla America representative, testifying with respondents in opposition to
continuation of the orders, stated that the high-end consumer segment of the U.S. market was a niche
that constituted a “very, very small” percentage of the marketplace. Hearing Tr. at 208 (Tendick); see
Hearing Tr. at 21 (Vermylen).

7 As previously noted, the Commission received questionnaire responses from 18 producers and
exporters of subject merchandise from Italy, representing 36.8 percent of total production of all dry
pasta in Italy in 2011. CR at IV-14; PR at IV-12. Thus, we lack questionnaire data from Italian producers
accounting for almost 65 percent of Italian production of dry pasta, and we cannot be sure that the
Italian respondents who appeared before the Commission are representative of all Italian exporters of
subject merchandise to the United States.
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product, in the U.S. market.”® To the contrary, the record shows that Italian producers
competed directly with domestic producers for particular sales on the basis of price. *°

For the foregoing reasons, we exercise our discretion to cumulate subject imports from
Italy and Turkey.

IV.  Whether Revocation of the Antidumping and Countervailing Duty Orders
Would Likely Lead to Continuation or Recurrence of Material Injury Within a
Reasonably Foreseeable Time

A. Legal Standards

In a five-year review conducted under section 751(c) of the Tariff Act, Commerce will
revoke an antidumping or countervailing duty order unless: (1) it makes a determination that
dumping or subsidization is likely to continue or recur and (2) the Commission makes a
determination that revocation of the antidumping or countervailing duty order “would be likely
to lead to continuation or recurrence of material injury within a reasonably foreseeable
time.”® The SAA states that “under the likelihood standard, the Commission will engage in a
counterfactual analysis; it must decide the likely impact in the reasonably foreseeable future of
an important change in the status quo — the revocation or termination of a proceeding and the
elimination of its restraining effects on volumes and prices of imports.”*** Thus, the likelihood
standard is prospective in nature.’® The U.S. Court of International Trade has found that
likely,” as used in the five-year review provisions of the Act, means “probable,” and the
Commission applies that standard in five-year reviews.'®

% CR/PR at Table V-14.

% Domestic Producers’ Prehearing Brief at Exh. 9, paragraphs 5-7 (declaration of Scott Mekus of
AIPC); Domestic Producers’ Posthearing Brief at Exh. 4, paragraph 4 (declaration of Walt George of
AIPC); and Exh. 8, paragraph 3 (declaration of Rob Vermylen of Zerega’s).

%19 U.s.C. § 1675a(a).

101 SAA at 883-84. The SAA states that “{t}he likelihood of injury standard applies regardless of the
nature of the Commission’s original determination (material injury, threat of material injury, or material
retardation of an industry). Likewise, the standard applies to suspended investigations that were never
completed.” Id. at 883.

102 \While the SAA states that “a separate determination regarding current material injury is not
necessary,” it indicates that “the Commission may consider relevant factors such as current and likely
continued depressed shipment levels and current and likely continued {sic} prices for the domestic like
product in the U.S. market in making its determination of the likelihood of continuation or recurrence of
material injury if the order is revoked.” SAA at 884.

103 see NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’| Trade 2003) (“‘likely’
means probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’'d mem., 140
Fed. Appx. 268 (Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419 (2002) (same);
Usinor Industeel, S.A. v. United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely than not” standard

(continued...)
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The statute states that “the Commission shall consider that the effects of revocation or
termination may not be imminent, but may manifest themselves only over a longer period of
time.”*** According to the SAA, a “/reasonably foreseeable time’ will vary from case-to-case,
but normally will exceed the ‘imminent’ timeframe applicable in a threat of injury analysis in
original investigations."105

Although the standard in a five-year review is not the same as the standard applied in an
original investigation, it contains some of the same fundamental elements. The statute
provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the orders are revoked or the suspended
investigation is terminated.”*% It directs the Commission to take into account its prior injury
determination, whether any improvement in the state of the industry is related to the order or
the suspension agreement under review, whether the industry is vulnerable to material injury if
the orders are revoked or a suspension agreement is terminated, and any findings by
Commerce regarding duty absorption pursuant to 19 U.S.C. § 1675(a)(4).""” The statute further
provides that the presence or absence of any factor that the Commission is required to consider
shall not necessarily give decisive guidance with respect to the Commission’s determination.'®

In evaluating the likely volume of imports of subject merchandise if the orders under
review are revoked and/or a suspended investigation is terminated, the Commission is directed
to consider whether the likely volume of imports would be significant either in absolute terms
or relative to production or consumption in the United States.'® In doing so, the Commission
must consider “all relevant economic factors,” including four enumerated factors: (1) any likely
increase in production capacity or existing unused production capacity in the exporting country;
(2) existing inventories of the subject merchandise, or likely increases in inventories; (3) the
existence of barriers to the importation of the subject merchandise into countries other than

(...continued)
is “consistent with the court’s opinion;” “the court has not interpreted ‘likely’ to imply any particular
degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, 26 CIT 1059, 1070 (2002)
(“standard is based on a likelihood of continuation or recurrence of injury, not a certainty”); Usinor v.
United States, 26 CIT 767, 794 (2002) (“likely’ is tantamount to ‘probable,” not merely ‘possible’”).

%19 U.S.C. § 1675a(a)(5).

19> SAA at 887. Among the factors that the Commission should consider in this regard are “the
fungibility or differentiation within the product in question, the level of substitutability between the
imported and domestic products, the channels of distribution used, the methods of contracting (such as
spot sales or long-term contracts), and lead times for delivery of goods, as well as other factors that may
only manifest themselves in the longer term, such as planned investment and the shifting of production
facilities.” /Id.

106 19 U.S.C. § 1675a(a)(1).

10719 U.S.C. § 1675a(a)(1). Commerce has not made any duty absorption findings with respect to the
orders under review. CR at-15 n.17; PR at 1-13 n.17.

108 19 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

10999 U.S.C. § 1675a(a)(2).

”
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the United States; and (4) the potential for product shifting if production facilities in the foreign
country, which can be used to produce the subject merchandise, are currently being used to
produce other products.110

In evaluating the likely price effects of subject imports if the orders under review are
revoked and/or a suspended investigation is terminated, the Commission is directed to
consider whether there is likely to be significant underselling by the subject imports as
compared to the domestic like product and whether the subject imports are likely to enter the
United States at prices that otherwise would have a significant depressing or suppressing effect
on the price of the domestic like product.™!

In evaluating the likely impact of imports of subject merchandise if the orders under
review are revoked and/or a suspended investigation is terminated, the Commission is directed
to consider all relevant economic factors that are likely to have a bearing on the state of the
industry in the United States, including but not limited to the following: (1) likely declines in
output, sales, market share, profits, productivity, return on investments, and utilization of
capacity; (2) likely negative effects on cash flow, inventories, employment, wages, growth,
ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or
more advanced version of the domestic like product.’** All relevant economic factors are to be
considered within the context of the business cycle and the conditions of competition that are
distinctive to the industry. As instructed by the statute, we have considered the extent to
which any improvement in the state of the domestic industry is related to the orders under
review and whether the industry is vulnerable to material injury upon revocation.'*

B. Conditions of Competition and the Business Cycle

In evaluating the likely impact of the subject imports on the domestic industry if an
order is revoked, the statute directs the Commission to consider all relevant economic factors
“within the context of the business cycle and conditions of competition that are distinctive to
the affected industry.”***

1919 U.S.C. § 1675a(a)(2)(A-D).

11 See 19 U.S.C. § 1675a(a)(3). The SAA states that “{c}onsistent with its practice in investigations, in
considering the likely price effects of imports in the event of revocation and termination, the
Commission may rely on circumstantial, as well as direct, evidence of the adverse effects of unfairly
traded imports on domestic prices.” SAA at 886.

1219 U.S.C. § 1675a(a)(4).

13 The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order
is revoked, the Commission “considers, in addition to imports, other factors that may be contributing to
overall injury. While these factors, in some cases, may account for the injury to the domestic industry,
they may also demonstrate that an industry is facing difficulties from a variety of sources and is
vulnerable to dumped or subsidized imports.” SAA at 885.

1419 U.S.C. § 1675a(a)(4).
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1. Findings in the Prior Proceedings

In the original investigations, the Commission found that U.S. demand for dry pasta had
increased steadily throughout the period of investigation. The Commission stated that the U.S.
market was served by different brands with different characteristics, quality and prices, but
brand loyalty was limited, and switching between brands occurred due to factors such as
perceived quality, price and packaging. The Commission found that the U.S. market was not
highly segmented on the basis of quality differences, and there was instead a continuum of
products with respect to price and quality. There was, however, no direct correlation between
prices and quality (actual or perceived), in part because of the use of promotions, which were
very important for purchasing decisions both for the domestic product and subject imports.
The Commission found that price was an important factor in purchasing decisions for both the
domestic product and subject imports, and that, overall, competition was primarily on the basis
of price, although brand image and perceived quality differences also influenced purchasing
decisions to some extent. While imports from Italy were perceived to be of higher quality, this
did not consistently translate into higher price levels.'*®

In the first five-year reviews, the Commission found that the subject imports and
domestic pasta were generally substitutable, although the Commission noted some perceptions
of quality differences between products from different sources. The Commission found that
price continued to play an important role in purchasing decisions and that the use of
promotions was very important. Apparent U.S. consumption of dry pasta had increased since
the original investigations, but it appeared that the increasing popularity of ready-to-eat meals
had slowed or reversed this trend by the end of the period of review. The domestic industry
continued to consolidate, but the industry expanded its production capacity. Nonsubject
imports were not a major supplier of pasta to the U.S. market.'*®

In the second five-year reviews, the Commission found that demand for pasta was down
over the period, in part because of low-carbohydrate diet trends and a small but growing
demand for fresh pasta. The Commission noted that the structure of the domestic industry had
changed significantly since 2000, given the departure of several firms from the pasta business,
their sales of brands and production facilities to other producers, and Barilla’s opening of a
production facility within the United States and its announced plans for a second U.S. facility.
The share of nonsubject imports increased from 7.5 percent in 2001 to 9.8 percent in 2006.
The Commission stated that all major U.S. pasta producers reported significant increases in the
costs of raw materials in interim period 2007 over interim period 2006. The Commission stated
that semolina made from durum wheat was the largest single raw material cost for U.S. pasta

15 Original Determinations, USITC Pub. 2977, at 14-19.
118 First Reviews, USITC Pub. 3462, at 14.
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producers and that durum wheat prices appeared to be rising, at least in part, in response to
farm-level pressures to convert durum wheat fields to the production of corn for biofuels.**’

2. The Current Reviews

The following conditions of competition inform our determinations in these reviews.

a. Demand Conditions

U.S. demand for dry pasta largely has been flat and is expected to remain flat in the
foreseeable future.!'® Apparent U.S. consumption increased during the first few years of the
period from 2.9 billion pounds in 2007 to 3.1 billion pounds in 2010, but then declined slightly
in the last two years of the period and was relatively stable at 3.1 billion pounds in 2012. It was
lower in interim 2013, at 768.7 million pounds, than in interim 2012, at 787.8 million pounds.119

Demand for pasta tends to be countercyclical, increasing in a recession as consumers
turn to pasta as a low-cost product to economize.’® Despite the relatively flat demand, there
has been increased demand in certain market segments, such as for healthy whole wheat
pasta.’”! Nevertheless, these segments account for a limited portion of the market (estimated
at between 12 and 15 percent of the U.S. market), and their growth has come at the expense of
demand for other pasta products.'?

Significant consolidation of retail and food service operations during the period would
likely make entry into the U.S. market easier for subject imports. As fewer retailers and mass
marketers control large accounts, with their own private labels and a focus on price, importers
of subject merchandise can secure larger sales volumes for each transaction than was possible
when retailers and distributors were smaller and more numerous.**

17 Second Reviews, USITC Pub. 3947, at 17-19.

18 Hearing Tr. at 24 (Hasper); 37-38 (George); 129 (Faucet); CR at I1-23 to I1-25; PR at II-14 to 1I-15;
see Italian Respondents’ Final Comments at 4.

1% CR/PR at Table I-10.

120 Hearing Tr. at 37, 84, 128 (George).

121 Hearing Tr. at 133 (George); 134 (Fox); Di Pietro (264-265).

122 Hearing Tr. at 133 (George); 134 (Fox).

123 Hearing Tr. at 90-91 (Fox); 93 (Hasper); 118-119 (Bryant); Domestic Producers’ Posthearing Brief
at Exh. 6, paragraphs 5-6 (declaration of Jack Hasper of Dakota Growers).
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b. Supply Conditions

The domestic industry reported production capacity that was very close to apparent U.S.
consumption throughout the period of review."?* During the period of review, on an annual
basis, U.S. producers supplied between 78.6 percent and 82.0 percent of apparent U.S.
consumption.125 The domestic industry has expanded capacity and undergone modernizations,
with Barilla America opening a new production plant in New York in 2007.1%° Other domestic
producers emphasized that, given the flat market demand for pasta, their capital investments
have not been to add capacity but to replace or upgrade outdated equipment with modern
technology that can produce pasta more efficiently.127 In addition, there have been a number
of acquisitions and reorganizations in the domestic pasta industry since the last reviews, and
the four largest domestic producers, AIPC, Barilla America, Dakota Growers and New World, are
now owned by large multinational companies.*?®

Cumulated subject imports from Italy and Turkey accounted for between *** and ***
percent of apparent U.S. consumption during the period of review.'?

Italy is the largest pasta producer and exporter in the world.”*° Italian pasta production
in 2012 was estimated at 7.3 billion pounds, or 24.6 percent of global production. The Italian

122 Apparent consumption was slightly higher than production capacity from 2007 to 2010, while

production capacity was a little higher in 2011 and 2012. In 2012, apparent consumption was 3,111.3
million pounds, while production capacity was 3,231.4 million pounds. CR/PR at Table I-1.

12> CR/PR at Table I-1.

126 CR/PR at Table IlI-1.

27 Hearing Tr. at 65 (George); 65 (Faucett); 66 (Vermylen).

AIPC is owned by ConAgra Foods. Barilla America is owned by Italian producer Barilla. Dakota
Growers is owned by Glencore International PLC. New World is owned by Ebro Puleva. CR at IlI-1 to IlI-
3; PR at llI-1 to llI-3. We note that many of the U.S. pasta producers in the original investigations were
also owned by large multinational companies. The petitioners in the original investigation were Borden,
Inc., Hershey Foods Corp. and Gooch Foods, Inc. (a subsidiary of Archer Daniels Midland Co.), and other
major U.S. producers included ***, *** and ***, CR at -3, 1-32; PR at I-2, I-27. Accordingly, as discussed
in section IV.C.3.b., we are unconvinced by respondents’ argument that these developments constitute
significant changes in the conditions of competition that will insulate the domestic industry from import
competition. Moreover, representatives of several domestic pasta producers stated that having large
multinational corporations as parent companies does not necessarily give them greater access to
capital, because they are operated as independent divisions and are expected by their parent companies
to generate funds to support their own capital needs as well as to provide a return on the parent’s
investment. Hearing Tr. at 59-60 (George); 60-61 (Richardson); 61 (Hasper); 61-62 (Faucett).

129 CR/PR at Table I-1.

130 CR at IV-12; PR at IV-10. Commerce has revoked the antidumping duty order in part as to several
Italian producers; however, all of these producers remain subject to the countervailing duty order. CR at
I-16; PR at I-14. At the Commission’s hearing, Italian Respondents’ counsel acknowledged that there
were no ltalian producers that were not subject to either the antidumping duty order or the
countervailing duty order. Hearing Tr. at 244 (Heffner). In addition, a number of Italian producers have

(continued...)
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pasta industry is highly fragmented, with some 4,460 producers of varying sizes estimated in
2010,"! and export oriented, accounting for 52.0 percent (by quantity) of global exports of
non-egg pasta in 2012."3? Responding Italian producers exported *** pounds of subject pasta
in2012,1% 13

Turkey was the world’s fourth-largest producer of pasta in 2012, accounting for about
6.3 percent of global pasta production.135 The Turkish industry grew substantially during the
period of review, almost doubling its production capacity from 874.6 million pounds in 2007 to
1.6 billion pounds in 2012.%® It more than quadrupled its exports during the period from ***
pounds in 2007 to *** pounds in 2012.%*" The Turkish industry has become the world’s second
largest exporter of pasta, exporting to over 150 countries.3® 1%

(...continued)

very low or even zero duty deposit rates under the orders, but they are still subject to Commerce’s
administrative review process. Consequently, even if certain producers currently have de minimis
margins, their behavior likely is still restrained due to the threat of these margins increasing.

131 CR at IV-12; PR at IV-10 to IV-11. According to the International Pasta Association, there were 139
pasta producers in Italy in 2011 with capacity of over one metric ton per day. CR at IV-12 to IV-13; PR at
IV-11.

132 CR at IV-34; PR at IV-26; CR/PR at Table IV-14.

33 CR/PR at Table IV-7.

3% The statute requires that we “consider information regarding the nature of the countervailable
subsidy and whether the subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement.”
19 U.S.C. § 1675a(6). Commerce conducted an expedited five-year review with respect to the
countervailing duty order on subject imports from Italy. In its decision memorandum, Commerce
identified one program that it characterized as falling under Article 3.1 of the WTO Subsidies
Agreement: Export Restitution Payments. Commerce also stated that there were several programs that
could fall within the meaning of Article 6.1 of the WTO Subsidies Agreement, but there was insufficient
information on the record of the review for it to make such a determination. Department of Commerce
memorandum dated December 28, 2012 from Gary Taverman to Lynn Fischer Fox, at 12-17 (EDIS
Document No. 514785).

> CR at IV-21; PR at IV-17.

3¢ CR/PR at Table IV-10.

7 CR/PR at Table IV-10.

138 CR at IV-29, IV-34; PR at IV-21, IV-26.

139 commerce conducted an expedited five-year review with respect to the countervailing duty order
on subject imports from Turkey. In its decision memorandum, Commerce identified several programs
that fall under Article 3 of the WTO Subsidies Agreement: (1) Pre-Shipment Export Loans; (2) Pasta
Export Grants; (3) Deduction from Taxable Income for Export Revenue; (4) Export Subsidy Program for
Agricultural Products; and (5) VAT Support Program. Commerce also stated that there were several
programs that could fall within the meaning of Article 6.1 of the WTO Subsidies Agreement, but there
was insufficient information on the record of the review for it to make such a determination.
Department of Commerce memorandum dated December 28, 2012 from Gary Taverman to Lynn Fischer
Fox, at 9-10 (EDIS Document No. 514785).
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Nonsubject imports accounted for between *** percent and *** percent of apparent
U.S. consumption during the period of review.**® Apart from nonsubject imports from Italy,***
Mexico was the largest source of nonsubject imports during the period of review, increasing
from 79.1 million pounds in 2008 to 113.8 million pounds in 2012.'*

C. Substitutability

Based on the factors discussed in section IIl.C above, we find a moderate degree of
substitutability between the domestic like product and subject imports from Italy and Turkey.
In questionnaire responses, a majority of responding purchasers found U.S. and Italian product
to be “comparable” on 14 out of 15 factors, including price, product consistency, product range,
guality meeting industry standards, and quality exceeding industry standards.® Although
there is limited questionnaire data regarding subject imports from Turkey, subject Italian and
Turkish pasta producers use the same equipment, raw materials and production methods as
U.S. pasta producers.144

We also find that price is an important factor in the U.S. market for pasta. Sixteen of
eighteen purchasers stated that price was “very important” in making a purchasing decision.**
More purchasers reported “price/cost” among their top three factors used in making pasta
purchasing decisions than any other factor.'*® As in the original investigations, we find that

1“0 CR/PR at Tables I-1 and I-11.

1 During the period of review, nonsubject imports from Italy ranged from a low of *** pounds in
2008 to a high of *** pounds in 2012. Nonsubject imports from Italy accounted for *** percent of
apparent U.S. consumption in 2012. CR/PR at Table I-1. Contrary to Italian Respondents’ contentions,
these nonsubject imports did not reflect subject pasta coming from Italian producers no longer subject
to the orders after partial revocation of the antidumping duty order, since all these producers were still
subject to the countervailing duty order. Instead, these nonsubject imports appear to be out-of-scope
merchandise corresponding to the Commission’s like product definition but excluded from Commerce’s
scope (e.g., bulk merchandise, egg pasta, organic pasta, gluten-free pasta). See CR/PR at Table IV-1 and
accompanying notes. Accordingly, contrary to Italian Respondents’ contentions, we do not find the
current behavior of Italian producers of nonsubject pasta to be particularly probative as to the behavior
of subject imports from Italy if the orders were revoked. Italian Respondents’ Prehearing Brief at 11-14;
Hearing Tr. at 14-15 (Silverman). During the period of review, nonsubject imports from Turkey ranged
from a high of *** pounds in 2007 to a low of *** pounds in 2008 and were *** pounds in 2012.
Nonsubject imports from Turkey accounted for *** percent of apparent U.S. consumption in 2012.
CR/PR at Table I-1.

142 CR/PR at Table IV-1.

%3 CR/PR at Table II-8.

%% Hearing Tr. at 23-24 (Hasper); 32 (Faucett); 36-37 (George).

14> CR/PR at Table II-6.

146 CR/PR at Table II-5.
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price promotions are very important in the retail sector of the U.S. market for pasta.**’

Accordingly, we find that subject imports compete with the domestic like product primarily on
the basis of price and that the U.S. pasta market is by and large a commodity market.

d. Other Conditions

Pasta is sold in the United States under many different brand names. Some producers
sell the same product in different geographic regions under different brand names; Barilla is the
only nationally-marketed brand.** Many producers also sell their product in the increasingly
significant private label market, in which product is sold under the name of another firm (such
as a supermarket or other retailer). This market has lower margins and lower regular (non-
promotional) prices than the branded market.** A majority of producers, importers and
purchasers indicated that brand influences the price of dry pasta, but many domestic producers
reported that the influence of branding is limited and that price promotions quickly override
any brand loyalties for the majority of consumers.*°

U.S. producers reported selling the majority of their shipments (60.5 percent of U.S
commercial shipments) in the spot market in 2012."" Italian producers reported selling 58.0
percent of their U.S. shipments under long-term contracts and 40.7 percent under short-term
contracts.” Turkish producers reported selling 92.7 percent of their U.S. shipments by spot
sales;™ however, U.S. importers of product from Turkey reported that 84.0 percent of their
U.S. shipments were sold under short-term contracts.”*

A number of purchasers require that the pasta product they purchase be certified,
although several purchasers do not require certification. Purchasers requiring certification may
consider a number of factors, including production process and facilities, quality, price,
reliability and liability insurance.’ A majority of purchasers reported that the time to qualify a
new supplier ranged from 30 to 180 days, but one large purchaser, ***, reported that it could
be done in one day.™*® More than two-thirds of responding purchasers reported that no

147 price promotions are sometimes part of the negotiations between the seller and the retailer, but
also affect the price the customer pays at the retail level. Retailers typically have price promotions on
pasta in 44 out of 52 weeks a year. Hearing Tr. at 34-35 (George); 74, 77-78 (Faucett); 79 (Hasper);
Domestic Producers’ Prehearing Brief at Exh. 7, paragraph 7 (declaration of Walt George of AIPC); CR at
V-15; PR at V-9.

18 CR at II-3; PR at II-2.

%9 CR at I1-3 to II-4; PR at |1-2; see Hearing Tr. at 27 (Hasper).

130 CR at I1-3 to 1I-5; PR at II-3; Hearing Tr. at 77-78 (Faucett); 78 (George); 79 (Hasper); 79-80 (Bryant).

1 CR/PR at Table V-2.

152 CR/PR at Table V-3.

153 CR/PR at Table V-3.

>4 CR/PR at Table V-2.

> CR at I1-31; PR at I1-19 to 11-20.

¢ CR at I1-31; PR at I1-19 to 11-20.
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domestic or foreign supplier had failed in an attempt to qualify product or had lost its approved
status since 2007, although several purchasers reported not qualifying certain Italian or
domestic suppliers, and, *** >’

Product placement and shelf space can be important factors in retail sales of dry pasta.
Some retail grocery stores charge the manufacturer or distributor a “slotting fee” in exchange
for shelf space or general representation.158 Slotting fees are generally negotiable, and retailers
may not require slotting fees for very low-priced pasta.159 Slotting fees are generally not paid in
the food service channel or in private label sales and are not used by value stores or by many
mass merchants.’® Because many purchasers either charge slotting fees or require price
concessions for not charging them,™®* slotting fees are in effect a part of the price for pasta,
reinforcing our finding that price is very important at the first level of trade.

Raw material costs are the largest portion of the domestic industry’s cost of goods sold,
ranging from a low of 65.9 percent in 2007 to a high of 76.4 percent in 2008, and were
74.1 percent in 2012.*** The primary component of raw material cost is durum wheat
semolina. Durum wheat prices are highly volatile, and there is no futures market or other
mechanism through which domestic producers can hedge durum wheat prices.*®® During the
period of review, there were significant fluctuations in durum wheat prices. They rose sharply
throughout 2007, peaked in 2008, declined between 2008 and 2010, and increased between
2010 and 2012."®* Durum wheat prices are affected by, among other things, the weather and
farmers’ decisions to plant other crops, such as corn for ethanol production.®® Durum wheat
raw material costs for pasta producers are expected to increase because durum wheat
plantings were down significantly in 2013 due to wet weather conditions, and durum wheat
production in 2013 is projected by the U.S. Department of Agriculture (USDA) to be about 30
percent lower than in 2012.%°°

Y7 CRat 1I-32; PR at 11-19.

¥ CRat V-10; PR at V-7.

19 Hearing Tr. at 108 (Faucett); 246-247 (DiPietro); Domestic Producers’ Posthearing Brief at Exh. 6
(declaration of Shane Faucett of New World); CR at V-10 to V-13; PR at V-7 to V-9.

180 Hearing Tr. at 74-75, 104-105 (George); Domestic Producers’ Posthearing Brief at Exh. 6,
paragraph 3 (declaration of Shane Faucett of New World); CR at V-10 to V-13; PR at V-7 to V-9.

181 CR at V-11; PR at V-7; Hearing Tr. at 105 (Hasper); 247 (DiPietro).

162 CR/PR at Table IlI-7.

183 CR at V-1 to V-2; PR at V-1 to V-2; CR/PR at Figure V-1; Hearing Tr. at 24-27 (Hasper); 59 (George).

184 CR at 11I-3, 11-23; PR at I1-2, I1I-14; Hearing Tr. at 24 (Hasper); Domestic Producers’ Prehearing
Brief at Exh. 19 (USDA report).

185 Hearing Tr. at 24-25 (Hasper); Domestic Producers’ Prehearing Brief at Exh. 24 (Wall Street Journal
article).

188 Hearing Tr. at 96-98 (Hasper); 139 (Faucett); Domestic Producers’ Posthearing Brief at Exh. 5,
paragraph 3 (declaration of Jack Hasper of Dakota Growers); and Exh. 16 (USDA report); Domestic
Producers’ Prehearing Brief at Exh. 20 (USDA report); letter from Douglas Opland of the U.S. Durum
Growers Association to the Commission (EDIS Document No. 513022).
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C. Revocation of the Antidumping and Countervailing Duty Orders Is Likely to
Lead to the Continuation or Recurrence of Material Injury to the Domestic Industry
within a Reasonably Foreseeable Time

1. Likely Volume of Subject Imports
a. Original Investigations and First and Second Five-Year Reviews

In the original investigations, the Commission found that the quantity of cumulated
subject imports increased steadily from 262.8 million pounds to 379.5 million pounds between
1993 and 1995, while the share of U.S. consumption held by cumulated subject imports
increased from 9.3 percent in 1993 to 12.2 percent in 1995. The Commission found that the
increase in subject import market share came at the expense of the domestic industry, whose
market share declined from 87.0 percent in 1993 to 83.5 percent in 1995. The Commission also
noted that the rate of increase in subject import volumes far exceeded the rate of increase in
apparent U.S. consumption.167

In the first five-year reviews, the Commission found that cumulated subject imports
were 418.3 million pounds in 1998, 347.4 million pounds in 1999, and 312.2 million pounds in
2000. The Commission found that there was a significant decline in the volume of subject
imports from Turkey after the imposition of the orders, but subject imports from Italy did not
decline until after the conclusion of a Commerce anticircumvention inquiry in 1998. Based on
the facts available, the Commission found that the volume of subject imports would likely be
significant if the orders were revoked given the large capacity for the production of pasta in
Italy and Turkey, the continued commitment of Italian exporters to the U.S. market, and the
decline in Turkish exports to other markets.*®®

In the second five-year reviews, the Commission found that Italian producers
significantly increased production during the period of review. Subject imports from Italy
maintained a significant presence in the U.S. market throughout the period of review despite
the orders. Italian producers’ average unit values for Italian subject exports to the United
States were significantly higher than those for exports to the three largest export markets for
pasta in Europe, suggesting that the United States would be an especially attractive market if
the orders were revoked. The Commission noted that while subject imports from Turkey
declined over the period, Turkish pasta exports increased significantly and Turkish capacity
utilization decreased from *** percent in 2004 to *** percent in 2006. The Commission found
that the Turkish industry was highly export oriented and that the United States remained a very
attractive market for Turkish pasta exporters. It further found that Italian and Turkish
producers would have an incentive to ship significant volumes of additional exports to the
United States in the event of revocation based on (1) the substantial volume of subject imports

167 Original Determinations, USITC Pub. 2977, at 25.
88 First Reviews, USITC Pub. 3462, at 15-16.
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during the original investigations and gains in market share for subject imports; (2) the size and
export orientation of both industries; (3) the importance of the U.S. market to both industries;
and (4) the fact that there had been substantial volumes of subject imports in the U.S. market
during the period of review notwithstanding the restraining effects of the orders.*®®

b. The Current Reviews

We find that cumulated subject imports from Italy and Turkey would likely be significant
and increase significantly from current levels after revocation of the orders. As further
discussed below, we find that subject producers in Italy and Turkey have both the means and
the incentive to increase exports to the U.S. market significantly after revocation.

Since imposition of the orders, cumulated subject imports from Italy and Turkey have
maintained a significant, continuous presence in the U.S. market, including during the period
examined in these reviews. Cumulated subject import volume ranged between a low of ***
pounds in 2008 and a high of *** pounds in 2007, and was *** pounds in 2012.'7° As a share of
apparent U.S. consumption, cumulated subject imports ranged between a low of *** percent in
2008 and a high of *** percent in 2007, and were *** percent in 2012.”* Thus, subject
producers in Italy and Turkey have demonstrated a continued interest in serving the U.S.
market and maintaining ongoing relationships with U.S. customers.

Subject producers in Italy and Turkey are also export oriented and possess significant
excess capacity and inventories with which they could significantly increase exports to the
United States. As previously noted, Italy and Turkey are the two largest pasta exporting
countries in the world. Their cumulated export volume increased from *** pounds in 2007 to
*** pounds in 2012.'”> Moreover, their cumulated export volume grew more rapidly than their
cumulated home market shipments, which increased from 1.6 million pounds in 2007 to 1.9
billion pounds in 2012.'"3

The cumulated production capacity of subject producers is substantial and increased
during the period of review from 3.8 billion pounds in 2007 to 4.9 billion pounds in 2012.*"*
Cumulated unused production capacity during the period of review ranged from a low of 687.3
million pounds in 2009 to a high of 763.1 million pounds in 2011, and was 724.9 million pounds
in 2012.”° Cumulated unused capacity was equivalent to approximately 23 percent of
apparent U.S. consumption in 2012.

Foreign producers’ cumulated inventories of subject merchandise, after declining earlier
in the period of review, increased toward the end of the period from 206.3 million pounds in

189 Second Reviews, USITC Pub. 3947, at 19-21.
170 CR/PR at Table I-1.

71 CR/PR at Table I-1.

172 CR/PR at Table IV-12

173 CR/PR at Table IV-12.

172 CR/PR at Table IV-12.

75 CR/PR at Table IV-12.
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2011 to 233.5 million pounds in 2012, and were 241.3 million pounds in interim 2012 and 243.5
million pounds in interim 2013. Cumulated inventories of subject merchandise were equivalent
to approximately 7.5 percent of apparent U.S. consumption in 2012.176 177

We find it likely that subject Italian and Turkish producers would use their excess
capacity and inventories to increase exports to the United States significantly after revocation,
as they did during the original investigations. Producers have the incentive to maximize
production,178 and the United States is the world’s largest market for pasta.179 In addition, both
Italian and Turkish producers maintained a presence in the U.S. market during the review
period, which demonstrates a continued interest in the market. Thus, we find that revocation
of the orders would likely result in significant volumes of subject imports.180 181

We are unpersuaded by the Turkish Respondents’ argument that various factors
(including USDA Buy American provisions and vitamin-enrichment requirements and purchaser
certification requirements) would prevent subject imports from Turkey from competing in large
sections of the U.S. market.'® With respect to U.S. origin requirements for the institutional
segment, we note that Turkish producers were able to ship subject pasta to U.S. institutional

176 The record contains limited information on the potential for product shifting by subject producers
in Italy and Turkey, and we have not relied on product shifting as a basis for our finding of significant
likely import volume. CR at IV-16, IV-24; PR at IV-13, IV-18.

177 commissioner Pearson does not join this paragraph. He finds the record suggests that inventories
have been relatively stable and are at reasonable commercial levels. Thus, they are not likely to lead to
significant volumes of subject imports after revocation.

178 See Hearing Tr. at 87, 129-130 (Faucett). 88-89 (Fox).

179 see, e.g., Domestic Producers’ Prehearing Brief at Exh. 5, at 140 (International Pasta Organization
data); Hearing Tr. at 84 (Faucett).

180 \We recognize that Italian Respondents have provided evidence that a number of Italian producers
are parties to long-term contracts with purchasers of their pasta production and that they have long-
term relationships with many of these customers. Italian Respondents’ Posthearing Brief at Exh. 3.
These producers, however, represent a small fraction of the Italian industry, and we cannot assume that
the same relationships exist for all Italian producers. Moreover, in light of the huge cumulated excess
capacity of subject producers in Italy and Turkey, we find that subject producers could significantly
increase their exports to the United States without diverting shipments to the United States from other
markets. We do not, however, find persuasive Domestic Producers’ claim that the export markets that
Turkish producers have developed in some developing countries are imperiled by the emergence of
pasta industries in the developing world. See Domestic Producers’ Prehearing Brief at 28. The record
contains little to no information about supply and demand conditions in those markets.

181 As to barriers to the importation of the subject merchandise into other countries, we note that
Turkish pasta exports are subject to a tariff rate quota in the European Union, and Turkey exceeded its
guota of 20,000 metric tons for the first time in 2012. See Turkish Respondents’ Prehearing Brief at 18.

182 Turkey supplied information as to USDA procurement provisions with Buy American restrictions
and vitamin enrichment requirements. Turkish Respondents’ Posthearing Brief at Exh. 1, pages 7-10
(response to Commissioner Aranoff); Exh. 12 (USDA materials); Exh. 13 (USDA document).
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buyers during the period of review.'®® This demonstrates that any U.S. origin requirements do
not prohibit import competition in this segment of the market. In addition, most purchasers
reported that buying U.S.-produced product was not an important factor in their purchasing
decisions.’® With respect to vitamin enrichment, not all state governments have vitamin-
enrichment requirements.185 As previously noted, some purchasers do not require
certification, two-thirds of responding purchasers reported that no supplier had failed in
attempting to qualify its product, and the time to qualify for certification — which can range
from one day to 180 days, but is often closer to 30 days -- is in any event well within the
reasonably foreseeable time period that the Commission considers in a five-year review.®
Finally, Turkish Respondents’ contention that Turkish producers’ lack of brand recognition
would prevent them from accessing the U.S. market is belied by evidence that there are
significant sectors of the market where brand recognition is irrelevant, such as in the private
label and restaurant segments.’®” Moreover, none of these factors prevented subject imports
from Turkey from accessing the U.S. market, including the retail grocery sector, during the
original investigations.

The record also does not support respondents’ argument that Barilla America would not
oppose continuation of the orders if revocation would likely result in large volumes of subject
imports that could injure its U.S. operations. Barilla America’s representative stated that Barilla
America and its Italian and Turkish affiliates operate as independent business units.'*® Barilla
America provided no evidence of having a coordinated company policy that would allow it to
manage or limit subject imports from its Italian parent or Turkish affiliate so as not to injure its
U.S. operations while maximizing its profits on a global basis. Moreover, Barilla America’s
imports from its Italian parent only accounted for *** percent of subject imports from Italy in
2012, and Barilla America would have no control over imports from other subject producers
in Italy or Turkey.'®

'83 CR/PR at Table I-1.

184 CR at I1-33; PR at I1-20.

18 CR at I-30 to I-31; PR at I1-2; Domestic Producers’ Posthearing Brief at Exh. 6, Paragraph 9
(Declaration of Shane Faucett of New World).

'8 CR at I1-31 to 1I-32; PR at 1I-19.

187 CR at 1I-3; PR at 11-2; Domestic Producers’ Posthearing Brief at Exh. 6, paragraph 8 (Declaration of
Shane Faucett of New World).

188 Hearing Tr. at 178-179, 230 (Tendick). Barilla America is unlike Arcelor Mittal USA, which provided
evidence in various Commission proceedings of a coordinated company policy through which it
exercised a veto power over imports from foreign affiliates and ensured that such imports would not
cause injury to its operations. Hot-Rolled Steel Products from Kazakhstan, Romania, and South Africa,
Investigation Nos. 701-TA-407 and 731-TA-902, 904, 905 (Review)(Remand), USITC Pub. 4088 (July
2009), at 17.

189 CR/PR at Table I-9.

1% commissioner Pearson notes that Barilla provided data on its operations in Italy relatively late in
this review process and did not provide information on its operations in Turkey despite direct requests

(continued...)
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In addition, we are also unpersuaded by the Italian Respondents’ argument that slotting
fees charged to manufacturers by some retailers for shelf space benefit the largest U.S.
producers and would likely prevent subject imports from increasing their penetration of the
U.S. market. We note that significant volumes of subject imports from Italy at competitive
prices have been present in the U.S. market, including the retail sector, throughout the period
of review, despite the existence of slotting fees.’® Moreover, the record shows that slotting
fees are generally negotiable and that retailers may not require slotting fees for very low-priced
pasta.192 Slotting fees are generally not paid in the food service channel or in private label sales
and are not used by value stores or by many mass merchants.’®* Thus, we do not find that the
existence of slotting fees would prevent a significant increase in cumulated subject import
volumes if the orders were revoked.

Finally, we are unconvinced by respondents’ argument that exports to Canada by
subject producers in Italy and Turkey provide a “proxy” for how subject imports would behave
in the event of revocation.’®* Canada is a much smaller pasta market than the United States, at
around ten percent of the size of the U.S. market, and transportation costs may be a more
significant factor in serving the Canadian market.'® Moreover, there is no information in the
record on the effect of Canadian pasta imports from Italy and Turkey on the Canadian pasta
industry. Thus, we do not find that exports to Canada by subject producers provide a useful
proxy for what their exports to the U.S. market would likely be in the event of revocation.

Given the significant and growing presence of subject imports in the U.S. market during
the original investigations, subject producers’ strong export orientation and significant
cumulated unused production capacity and inventories of subject merchandise, and the
attractiveness of the large U.S. market to pasta exporters, we find that the volume of subject
imports, both in absolute terms and relative to production and consumption in the United
States, would likely be significant if the orders were revoked.

(...continued)
to do so. He does not take any adverse inferences based on this but finds it curious that Barilla, with a
U.S. corporate interest in revoking the order and corollary interests in both subject countries, was not
able to respond more fully to these requests. A more forthcoming response may have helped increase
the Commission’s understanding of the industry in Turkey.

%1 CR/PR at Table I-1.

192 Hearing Tr. at 108 (Faucett); 246-247 (DiPietro); Domestic Producers’ Posthearing Brief at Exh. 6
(declaration of Shane Faucett of New World); CR at V-10 to V-13; PR at V-7 to V-8.

193 Hearing Tr. at 74-75, 104-105 (George); Domestic Producers’ Posthearing Brief at Exh. 6,
paragraph 3 (Declaration of Shane Faucett of New World).

%% Turkish Respondents’ Prehearing Brief at 16; Italian Respondents’ Posthearing Brief at 5-6.
Domestic Producers’ Posthearing Brief at Exh. 4, paragraph 6 (affirmation of Walt George of AIPC,
with attached table regarding the Canadian market) and Exh. 18 (Canadian import data).

195

33



2. Likely Price Effects
a. The Original Investigations and Prior Five-Year Reviews

In the original investigations, the Commission found that, despite some perceived
quality differences, the subject imports and domestic like product were substitutable to a
significant degree because of their common end use. The Commission observed that the
domestic producers had traditionally employed a “three-tiered” pricing structure, with the first
tier consisting of popular forms, such as spaghetti and elbows, and the other two tiers
consisting of lower volume products sold at higher per unit prices. The Commission found that
the importers of subject merchandise were undermining the pricing structure by “line pricing,”
using the same prices per pound for different cuts of pasta. The Commission found that prices
for the domestic product rose somewhat during the period, but the domestic industry was not
able to raise its prices sufficiently to cover the increase in its raw materials and its selling,
general and administrative costs, due in significant degree to the subject imports. The
Commission also found underselling by subject imports from Italy notwithstanding their
perceived higher quality. With respect to subject imports from Turkey, the Commission found
pervasive underselling. It concluded that subject imports had undersold the domestic like
product and suppressed domestic prices to a significant degree.'*

The Commission found that the limited record in the first five-year reviews showed a
decline in the average unit values (“AUVs”) for the subject imports from both Italy and Turkey
despite the existence of the orders, while the AUVs of nonsubject imports of dry pasta
remained relatively stable. The Commission concluded that if the orders were revoked, the
subject imports would be likely to undersell the domestic like product significantly to gain
market share, and depress and suppress domestic prices, given the likely significant volume of
imports, the substitutability of the subject imports and domestic pasta, the significant
underselling by the subject imports in the original investigations, and the continuing decline in
the AUVs of subject imports.*’

In the second five-year reviews, the Commission found that, after quality
considerations, price continued to be the most important factor for a majority of purchasers
and that subject imports were generally substitutable with the domestic like product. The
Commission found that subject imports continued to undersell the domestic like product over
the period of review even with the orders in place and that the margins of underselling were
substantial in the case of subject imports from Turkey. The Commission found that U.S.
producers had higher unit values for their sales in 2005 and 2006 due in part to their ability to
pass through their increased costs for transportation and durum wheat to their customers. The
Commission found that, if the orders were revoked, high and rising costs for the U.S. industry
would exacerbate the adverse price effects resulting from increased volumes of low-priced

196 Original Determinations, USITC Pub. 2977, at 25-28.
97 First Reviews, USITC Pub. 3462, at 17.

34



cumulated subject imports. The Commission concluded that, if the orders were revoked,
subject imports from Italy and Turkey would likely undersell the domestic like product to a
significant degree, significantly depressing and suppressing domestic prices.198

b. The Current Reviews

We find that the cumulated subject imports from Italy and Turkey would likely undersell
the domestic like product to a significant degree after revocation, thereby depressing and
suppressing domestic like product prices to a significant degree. We conduct our analysis of
likely price effects in light of our finding that there is a moderate degree of interchangeability
between subject imports from Italy and Turkey and the domestic like product, and that price is
an important factor in the U.S. market, as detailed in sections Ill.C. and IV.B.2.c. above.

The Commission found significant underselling by cumulated subject imports in the
original investigations, in 99 out of 122 quarterly comparisons.'®® The pricing data in these
reviews show underselling by cumulated subject imports in 143 out of 258 quarterly
comparisons, by an average margin of 28.4 percent.200 The record shows that subject imports
successfully competed head-to-head with the domestic like product on the basis of price to
obtain particular sales during the period of review.’®* Given the importance of price and the
pattern of underselling by cumulated subject imports in the original investigations and during
the current period of review, we find that it is likely that cumulated subject imports will
significantly undersell the domestic like product in the event of revocation as a means of
increasing their penetration of the U.S. market.

In the original investigations, the Commission found that, due to subject import
competition, the domestic industry was not able to raise its prices sufficiently to cover the
increase in its raw material and selling, general and administrative costs and concluded that
subject imports had suppressed domestic prices to a significant degree. Here, the domestic
industry is expected to face higher durum wheat costs in the near future, so significant volumes
of low-priced subject imports again would likely constrain the domestic industry’s ability to
raise prices to cover increased costs. Hence, we conclude that the significant underselling by
subject imports that is likely after revocation would likely have a significant adverse effect on
domestic like product prices, as it did in the original investigations.

We are not persuaded by Italian Respondents’ contention that the Commission’s pricing
data show no correlation between the prices charged by producers and the volumes sold and a
wide disparity among the prices charged by different domestic producers.202 We note that

198 Second Reviews, USITC Pub. 3947, at 22-23.

199 Original Determinations, USITC Pub. 2977, at 27.

2% CR/PR at Table V-14.

201 Domestic Producers’ Prehearing Brief at Exh. 9, paragraphs 5-7 (declaration of Scott Mekus of
AIPC); Domestic Producers’ Posthearing Brief at Exh. 4, paragraph 4 (declaration of Walt George of
AIPC).

292 |talian Respondents’ Prehearing Brief at 27-33.

35



increased underselling margins for subject imports from Italy coincided with increased sales
volumes to distributors.?®> Moreover, some of the apparent differences between prices for
individual domestic producers highlighted by Italian Respondents are not reflected in the final
pricing data used in the Staff Report, which show that *** 2%

Furthermore, evidence that different domestic producers reported different AUVs over
the period of review does not indicate that these producers were not competing on the basis of
price, since the producers reportedly had different business profiles. For example, ***. By
contrast, *¥** 2%

3. Likely Impact206

a. The Original Investigations and Prior Five-Year Reviews

In the original investigations, the Commission found that increasing volumes of subject
imports suppressed prices of domestic pasta. As a result, the domestic industry was unable to
raise prices to cover increasing costs. The domestic industry also lost market share despite the
growing demand for pasta in the United States. The Commission concluded that subject

293 Gee CR/PR at Tables V-8, V-9, and V-10.

20% see Domestic Producers’ Posthearing Brief at Exh. 1, pages 45-47 (response to Commissioner
Aranoff) and Exh. 19 (materials regarding Dreamfields Pasta). We note that the Commission’s pricing
data with respect to *** represented only a small share of its total sales during the period of review and
may not be representative of its overall product mix. While six of the eight Commission pricing products
were for branded product, a *** of *** sales were in the lower-price private label market. CR at II-3, V-
17; PR at II-2, V-10; Hearing Tr. at 27 (Hasper).

2% CR/PR at Table I1I-8; CR at 1lI-16 n.20, 11I-21 n.23; PR at II-17 n.20, 11I-17 n.23.

2% commerce conducted expedited five-year reviews of all orders at issue. With respect to the
antidumping duty order on subject imports from Italy, ilt found likely dumping margins of 20.84 percent
for Arrighi S.p.A. Industrie Alimentari and affiliate Italpasta S.p.A.; 14.78 percent for La Molisana
Industrie Alimentari S.p.A.; 12.14 percent for Ligouori Pastificio Dal S.p.A.; 18.23 percent for Pastificio
Fratelli Pagani S.p.A.; and an all others rate of 16.51 percent. 78 Fed. Reg. 2368 (January 11, 2013).

With respect to the antidumping duty order on subject imports from Turkey, it found likely dumping
margins of 63.29 percent for Filiz Gida Sanyi ve Ticaret A.S.; 60.87 percent for Maktas Makarnicilik ve
Ticaret T.A.S.; and an all others rate of 60.87 percent. 78 Fed. Reg. 2368 (January 11, 2013).

With respect to the countervailing duty order on subject imports from Italy, it found likely net
countervailable subsidy rates for sixteen Italian subject manufacturers/exporters/producers ranging
from 5.22 percent to 13.58 percent and an all others rate of 7.39 percent. 78 Fed. Reg. 693 (January 4,
2013).

With respect to the countervailing duty order on subject imports from Turkey, it found likely net
countervailable subsidy rates of 1.63 percent for Filiz Gida Sanayi ve Tlcaret; 13.09 percent for Maktas
Makarnacilik ve Ticaret/Gidasa Gida San.Tic.A.S.; 13.08 percent for Oba Makarnacilik Sanayi ve Ticaret;
and an all others rate of 8.85 percent. 78 Fed. Reg. 692 (January 4, 2013). 78 Fed. Reg. 692 (January 4,
2013).
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imports had a significant adverse impact on the domestic industry’s financial performance,
resulting in operating losses at the end of the period of investigation.?”’

In the first five-year reviews, there was limited information available concerning the
condition of the domestic industry. The Commission found the industry’s capacity and
production had increased since the original investigations, while the AUVs of domestic
shipments had fallen and other information suggested the domestic industry was experiencing
some difficulties. Given the limited growth in demand and likely significant underselling by the
subject imports, the Commission found that the likely significant increase in low-priced subject
imports would likely have a significant adverse impact on the domestic industry after
revocation.?®

In the second five-year reviews, the Commission found that the domestic industry
demonstrated moderate improvements in its revenues, shipments and sales during 2005 and
2006, due to increasing demand for pasta and the ability of the domestic industry to recoup
increasing costs for transportation and durum wheat through higher prices. The Commission
did not find the industry to be vulnerable given its profitability in 2005 and 2006 and its ability
to pass through its increased raw materials costs to purchasers during those years.
Nevertheless, the Commission found that the likely significant volume of low-priced subject
imports and the likely adverse price effects of those imports would likely have a significant
adverse impact on the domestic industry.?®

b. The Current Reviews

The domestic industry generally performed well during the period of review, although a
number of performance indicators increased from 2007 to a peak in 2010, before declining
somewhat in 2011 and 2012.

Production capacity increased from 2.8 billion pounds in 2007 to 3.2 billion pounds in
2012.%*° Production increased from 2.3 billion pounds in 2007 to 2.5 billion pounds in 2012.2*
Capacity utilization increased from 83.1 percent in 2007 to 86.0 percent in 2009, but then
declined in each of the next three years, reaching 76.8 percent in 2012.%*2

27 Original Determinations, USITC Pub. 2977, at 29-30.

298 First Reviews, USITC Pub. 3462, at 17-18.

299 Second Reviews, USITC Pub. 3947, at 23-26.

219 CR/PR at I-1.

'' CR/PR at I-1.

212 cR/PR at I-1. Contrary to respondents’ arguments, we find that the domestic industry’s reported
production capacity was reliable and that domestic producers reasonably explained how they calculated
their reported numbers, including factoring in downtime for maintenance. CR/PR at Table IlI-3; see
Domestic Producers’ Posthearing Brief at 14; Exh. 4, paragraph 9 (declaration of Walt George of AIPC);
and Exh. 5, paragraph 9 (declaration of Jack Hasper of Dakota Growers).
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Employment increased throughout the period from 2,034 production-related workers in
2007 to 2,153 production-related workers in 2012.%** Hours worked increased throughout the
period from 4.6 million hours in 2007 to 4.9 million hours in 2012.%** Wages paid increased
from $91.1 million in 2007 to a high of $110.2 million in 2011, and then declined slightly in 2012
to $108.0 million.** Productivity increased from 507.7 pounds per hour in 2007 to a high of
533.0 pounds per hour in 2010, and was 511.1 pounds per hour in 2012.

Net sales increased from 2.3 billion pounds in 2007 to 2.5 billion pounds in 2012.% u.s.
shipments increased from 2.3 billion pounds in 2007 to a high of 2.6 billion pounds in 2010, and
then declined somewhat in 2011 and 2012, reaching 2.4 billion pounds in 2012.%Y The
domestic industry’s share of apparent U.S. consumption increased from 79.4 percent in 2007 to
a high of 82.0 percent in 2009, but declined to a low of 78.6 percent in 201228

Net sales value increased irregularly during the period from $1.2 billion in 2007 to a high
of $1.9 billion in 2012.*"° Operating income ranged from a low of $93.6 million in 2007 to a
high of $372.5 million in 2010, and was $271.5 million in 2012.>*° The industry’s operating
income margin increased from 7.9 percent in 2007 to a high of 22.1 percent in 2010, and was
14.5 percent in 2012. Based on these performance indicators, we do not find the domestic
industry to be in a vulnerable condition.?**

As addressed above, however, we have found that revocation of the orders on subject
imports from Italy and Turkey would likely result in a significant increase in subject import
volume that would likely undersell the domestic like product, thereby depressing or
suppressing domestic like product prices to a significant degree. We therefore find that the
likely volume and price effects of the subject imports would likely have a significant adverse
impact on the production, shipments, sales, market share, and revenues of the domestic
industry. These reductions would have a direct adverse impact on the industry’s profitability
and employment, as well as its ability to raise capital and make and maintain necessary capital

3 CR/PR at I-1.

214 CR/PR at I-1.

1> CR/PR at I-1.

21 CR/PR at Table I-1.

? CR/PR at Table I-1.

?® CR/PR at Table I-1.

?% CR/PR at Table I-1.

220 CR/PR at Table I-1.

221 The extent to which the domestic industry’s performance during the period of review was
attributable to the orders is unclear. We note that representatives of several domestic producers
testified that the orders permitted them to make necessary capital investments to modernize their
facilities and generally to raise prices when necessary to cover increases in durum wheat raw material
costs. Hearing Tr. at 19-20 (Vermylen); 25 (Hasper); 30-31 (Faucett); 142-143 (George). Not only was
the domestic industry able to raise prices when its costs increased, it was also generally able to hold the
line on prices for extended periods when its raw material costs declined somewhat during the period of
review. CR at IlI-25 and n.33; PR at IlI-19 and n.33.
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investments. We therefore conclude that, if the orders were revoked, subject imports from
Italy and Turkey would be likely to have a significant adverse impact on the domestic industry
within a reasonably foreseeable time.

We find additional support in evidence that the relatively small increase in subject
import market share during the original period of investigation, when the level of demand was
similar to that during the period of review, resulted in a significant decline in the domestic
industry’s operating income. Subject imports increased their share of the U.S. market from 9.3
percent in 1993 to 12.2 percent in 1995 at the direct expense of the domestic industry, whose
market share declined from 87.0 percent in 1993 to 83.5 percent in 1995.%%? As a result, the
domestic industry’s financial performance declined significantly, with the industry’s operating
income margin of 9.0 percent in 1993 becoming an operating loss of 1.3 percent in 1995.2%
The Commission found that increasing volumes of low-priced subject imports had suppressed
prices of domestic pasta, resulting in the domestic industry’s operating losses.?**

We find that a similar scenario is likely here if the orders were to be revoked. U.S.
demand for pasta is projected to be flat for the foreseeable future, so the likely significant
increase in subject import volumes that we have found would come at the domestic industry’s
expense. As previously noted, the domestic industry is likely to experience increasing costs
because durum wheat plantings in 2013 were down, and forecasts are for a smaller harvest of
durum wheat. Thus, significant volumes of low-priced subject imports would likely prevent the
industry from increasing prices sufficiently to cover its increasing costs, which would likely
result in a significant decline in the industry’s operating income.

We also note that the increased consolidation of retail and food service purchasers since
the original investigations has made it easier for subject imports to gain market share at the
expense of the domestic industry, in that a relatively small number of purchasing decisions by a
few very large purchasers based on price could result in a significant increase in subject import
volume.*”

We are unpersuaded by respondents’ arguments that subject imports would not likely
have an adverse impact on the domestic industry after revocation. As discussed above,
evidence that the leading domestic producers are owned by large multinational corporations
does not suggest that they are immune to subject import competition, as respondents claim.?*®
The ownership of major domestic producers by multinational companies did not prevent the
domestic industry from being materially injured by reason of subject imports in the original
investigations.227

222 CR/PR at Table I-1.

?3 CR/PR at Table I-1.

224 Original Determinations, USITC Pub. 2977, at 29-30.

22 Hearing Tr. at 90-91 (Fox); 93 (Hasper); 118-119 (Bryant); Domestic Producers’ Posthearing Brief
at Exh. 6, paragraphs 5-6 (declaration of Jack Hasper of Dakota Growers).

228 |talian Respondents’ Prehearing brief at 8-11; Turkish Respondents’ Prehearing Brief at 2-4.

227 See footnote 128, above. See CR at I-3, I-32; PR at I-2, 1-27.
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Nor does the record support respondents’ argument that an increase in subject imports
could have no significant adverse impact on the domestic industry because the industry
performed well during the period of review despite its loss of market share to nonsubject
imports.”?® The domestic industry’s market share in 2012 was only 0.8 percentage points lower
than in 2007, and increased nonsubject import competition did not prevent the domestic
industry from maintaining its prices while costs declined between 2008 and 2010, yielding
higher operating income.?® By contrast, we have found that subject imports would likely
increase their penetration of the U.S. market significantly after revocation by underselling the
domestic like product to a significant degree, which would likely have a significant adverse
impact on domestic prices and domestic industry operating income.

Finally, we are unconvinced by the Turkish respondents’ argument that the declining
level of nonsubject imports from Turkey during the period of review indicates that Turkish
producers would not significantly increase their exports of subject imports after revocation.?*°
Nonsubject imports from Turkey reportedly consist primarily of bulk pasta,231 and there is little
to no evidence in the record as to whether bulk pasta and subject pasta compete under similar
or different conditions of competition, and the level of nonsubject imports from Turkey is
therefore not predictive of the likely volume of subject imports from Turkey after revocation.

In our analysis of the likely impact of subject imports on the domestic industry, we have
taken into account whether there are other factors that likely would affect the domestic
industry. The share of the U.S. market held by nonsubject imports increased irregularly during
the period of review from *** percent in 2007 to *** percent in 2012.%*?> The AUVs of
nonsubject imports have been comparable to the AUVs of the domestic industry during most of
the period of review.”** As addressed above, increased nonsubject import competition did not
prevent the domestic industry from performing well during the period. There is no evidence in
the record suggesting that nonsubject foreign producers have the incentive to increase
significantly their presence in the U.S. market in the reasonably foreseeable future.

Accordingly, we find that, if the antidumping and countervailing duty orders were
revoked, subject imports would likely have a significant adverse impact on the domestic
industry, notwithstanding the presence of nonsubject imports in the U.S. market. In sum, we
conclude that if the orders were revoked, cumulated subject imports from Italy and Turkey

228 see Turkish Respondents’ Prehearing Brief at 41.

229 CR/PR at Tables I-11 and III-7.

230 see Turkish Respondents’ Posthearing Brief at 8. During the period of review, nonsubject imports
from Turkey ranged from a high of *** pounds in 2007 to a low of *** pounds in 2008, and were ***
pounds in 2012. Nonsubject imports from Turkey accounted for *** percent of apparent U.S.
consumption in 2012. CR/PR at Table I-1.

21 Turkish Respondents’ Posthearing Brief at 8.

32 CR/PR at Table I-1.

233 AUVs for nonsubject imports ranged between *** in 2007 and *** in 2012, while average sales
unit values for domestic producers ranged between *** in 2007 and *** in 2012. CR/PR at Table I-1.
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would likely lead to the continuation or recurrence of material injury to the domestic industry
within a reasonably foreseeable time.

V. Conclusion
For all the foregoing reasons, we determine that revocation of the antidumping and

countervailing duty orders on certain pasta from Italy and Turkey would be likely to lead to
continuation or recurrence of material injury within a reasonably foreseeable time.
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Additional and Dissenting Views of Commissioners
David S. Johanson and Meredith M. Broadbent

l. Introduction

Based on the record in these third five-year reviews, we determine, under section 751(c)
of the Tariff Act of 1930, as amended,® that revocation of the antidumping and countervailing
duty orders on certain pasta from Italy would be likely to lead to continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time. We
further determine that revocation of the antidumping and countervailing duty orders on certain
pasta from Turkey would not be likely to lead to continuation or recurrence of material injury to
an industry in the United States within a reasonably foreseeable time.

We therefore concur with our colleagues in the determination as to Italy but dissent
with respect to Turkey. We perform separate likely injury analyses for subject imports from
Italy and Turkey because, unlike our colleagues, we decline to exercise our discretion to
cumulate subject imports from the two subject countries, as we find that subject imports from
Italy and Turkey would likely compete under different conditions of competition in the U.S.
market.

Our views on cumulation and our likely injury analyses of subject imports on a non-
cumulated basis follow. Except as otherwise noted, we join the discussion in the majority views
of background (section 1), domestic like product and domestic industry (section 11), legal
standards for cumulation and likely injury (sections Ill and IV.A), and the summaries of findings
in the original investigations and prior two reviews on conditions of competition and the
business cycle, volume, price, and impact (sections IV.B.1, IV.C.1.a, IV.C.2.a3, and IV.C.3.a).

Il. Cumulation

A. Prior Proceedings

In the original investigations, the Commission cumulated subject imports from Italy and
Turkey for the purposes of its material injury determinations.” However, its finding of a
reasonable overlap of competition, both between the domestic like product and the subject
imports and among the subject imports, was not unequivocal. The Commission observed that
“(t)here are reported differences between U.S. products and Turkish imports that limit this

119 U.S.C. §1675(c).

2 Original Determinations, USITC Pub. 2977, at 19-23. But see Separate and Dissenting Views of
Commissioner Peter S. Watson. Commissioner Watson did not find a reasonable overlap of competition,
placing relatively more weight on a lack of fungibility among pasta produced in the United States, Italy,
and Turkey, and therefore declined to cumulate subject imports from Italy and Turkey. /d. at 37-42.
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fungibility somewhat.”* With respect to subject imports from Italy and Turkey, the Commission

noted the purchase of both products by certain common retail purchasers, including one that
sold the products under the same brand name, but also observed that purchasers reported dry
pasta from ltaly to be superior to dry pasta from Turkey in terms of quality and product
consistency (all purchasers), as well as brand loyalty, country image, and brand image.* The
Commission found overlapping distribution channels through retail grocery chains and
wholesale distributors in the retail market (for U.S.-produced product and subject imports from
Italy and Turkey) and food service distributors (for U.S.-produced product and subject imports
from Italy).” Finally, the Commission found the domestic like product and subject imports to be
present simultaneously in the market with “sufficient” overlap (noting that the domestic like
product was sold nationwide while the subject imports were sold predominantly in the
Northeast and Western coastal states.®

In the expedited first reviews, the Commission found that subject imports from both
countries would be likely to have a discernible adverse impact on the domestic industry if the
orders were revoked. The Commission also found that a reasonable overlap of competition
between the subject imports and the domestic like product would be likely if the orders were
revoked. The Commission did not find any significant differences in the likely conditions of
competition between Italy and Turkey, and therefore exercised its discretion to cumulate
imports from both countries.’

In the second reviews, the Commission again found that subject imports from each
country were not likely to have no discernible adverse impact should the orders be revoked,
and that a reasonable overlap of competition between the subject imports and the domestic
like product would be likely if the orders were revoked. The Commission also found that subject
imports from Italy and Turkey would be likely to compete in the U.S. market under similar
conditions of competition. Accordingly, the Commission determined to exercise its discretion to
cumulate subject imports from Italy and Turkey.?

3 Id. at 21. The Commission further observed that “(t)hese differences appear to be reflected at least
in part in the markedly lower prices of Turkish imports.” Id. at 21 n.127.

% Id. at 21-22. The Commission found purchasers to be “divided” with respect to actual physical
quality differences, as 10 of 22 purchasers reported that their customers “do not believe that actual
physical quality differences distinguish Italian and Turkish dry pasta.” /d. at 22 n.136.

> Id. at 22.

®Id. at 23.

” First Reviews, USITC Pub. 3462, at 6-10.

8 Second Reviews, USITC Pub. 3947, at 11-14.
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B. Likelihood of No Discernible Adverse Impact’

Based on the record in these reviews, we do not find that imports from either of the
subject countries would likely have no discernible adverse impact on the domestic industry in
the event of revocation.

Italy. In 1995, the final full calendar year examined by the Commission in the original
investigations, the quantity of subject imports of pasta from Italy accounted for 10.4 percent of
the U.S. market, up from 9.4 percent in the preceding year and from 7.6 percent in 1993.
Subject imports from Italy have maintained a meaningful market presence in the United States
since the issuance of the antidumping and countervailing duty orders; from 2000 through 2012,
subject imports from Italy have continued to hold more than *** percent of the U.S. market.™
In view of the sheer size of the pasta industry in Italy (with estimated production of 7.3 billion
pounds in 2012) and its substantial exports of non-egg pasta (valued at nearly $1.9 billion in
2012),™ the continued presence and broad acceptance of Italian pasta in the U.S. market,*” and
evidence of lower selling prices in the United States,” we cannot conclude that subject imports
from Italy would likely have no discernible adverse impact on the domestic industry if the
orders were revoked.

Turkey. In 1995, the final full calendar year examined by the Commission in the original
investigations, the quantity of subject imports of pasta from Turkey accounted for 1.8 percent
of the U.S. market, down from 2.1 percent in the preceding year and barely changed from 1.7
percent in 1993. Subject imports from Turkey have maintained limited market presence in the
United States since the issuance of the antidumping and countervailing duty orders; from 2000
through 2012, subject imports from Turkey have accounted for no more than *** percent of
the U.S. market.™ In view of the size of the pasta industry in Turkey (with estimated production
of 1.9 billion pounds in 2011) and its exports of non-egg pasta (valued at nearly $310 million in
2012)," the continued presence (albeit very limited)'® and evidence of lower selling prices in

® The statutory threshold for cumulation is satisfied because all reviews were initiated on the same
day, September 4, 2012. 77 Fed. Reg. 53909 (Sept. 4, 2012).

‘% CR/PR at Table I-1.

' CR at IV-12; PR at IV-10; CR/PR at Table IV-8.

12 See generally CR/PR at Table I-1 (market shares); Table 1-9 (15 importers imported subject pasta
from Italy in 2012); Table 1I-7 (15 purchasers reported purchase patterns for subject pasta from Italy);
and Table 11-9 (a majority of purchasers reported U.S.-produced dry pasta to be “always” or “frequently”
interchangeable with subject pasta imports from Italy).

3 CR/PR at Table V-14 (77 instances of underselling and 113 instances of overselling during January
2007 — March 2013).

" CR/PR at Table I-1.

1> CR at IV-22; PR at IV-17; UN A.F.P.A. statistics, EDIS document 510185; CR/PR at Table IV-11.

16 See generally CR/PR at Table I-1 (market shares); Table I-9 (2 importers imported subject pasta
from Turkey in 2012); Table II-7 (2 purchasers reported purchase patterns for subject pasta from
Turkey); and Table II-9 (a majority of responding purchasers reported U.S.-produced dry pasta to be
“sometimes” interchangeable with subject pasta imports from Turkey).
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the United States,"” we cannot conclude that subject imports from Turkey would likely have no
discernible adverse impact on the domestic industry if the orders were revoked.

C. Likelihood of a Reasonable Overlap of Competition

Fungibility. As discussed more fully above, in the original investigations, the Commission
observed that the domestic like product and subject imports “have the same end use” and
ultimately concluded that subject imports from Italy were “substantially fungible” with the
domestic like product, that subject imports from Turkey were “sufficiently fungible” with the
domestic like product; and that subject imports from Italy and from Turkey were fungible “to a
limited degree.”*®

In these reviews, the record again indicates that there continue to be varying degrees of
fungibility between the domestic like product and subject imports from both Italy and Turkey
and between subject imports from Italy and subject imports from Turkey. In questionnaire
responses, a majority of responding purchasers found the U.S. and Italian products
“comparable” on 14 out of 15 factors, including price, product consistency, product range,
quality meeting industry standards, and quality exceeding industry standards.*® Although there
were some differences in views among domestic producers, importers, and purchasers, many
market participants, including almost all reporting domestic producers and over half of
reporting purchasers found the U.S. and Italian products to be “always” or “frequently”
interchangeable.”® Accordingly, we find a substantial degree of fungibility between the
domestic like product and subject imports from Italy.

In contrast, few responding purchasers reported any familiarity with Turkish pasta in
these five-year reviews, and one that did expressed quality concerns.” This indicates that,
based largely on the commonality of end uses, subject pasta from Turkey remains sufficiently
fungible with the domestic like product, and subject pasta from Italy and from Turkey remain at
most fungible to a limited degree.?

Geographic Overlap. Dry pasta is produced throughout the United States, and domestic
production is shipped nationwide.?® U.S. imports of non-egg pasta from Italy enter the United
States through the New York Customs District (approximately one-half of import volume) and
various West Coast Customs Districts (approximately one-quarter of import volume). U.S.
imports of non-egg pasta from Turkey, in contrast, are substantially concentrated in the New
York Customs District.”* Domestic pasta and subject imports from Italy were sold in every

7 CR/PR at Table V-14 (66 instances of underselling and 2 instances of overselling during January
2007 — March 2013).

18 Original Determinations, USITC Pub. 2977, at 20-22.

'Y CR/PR at Table II-8.

* CR/PR at Table II-9.

2 See, e.g., CR at 1I-41; PR at I1-26 (***).

22 Original Determinations, USITC Pub. 2977, at 20-22.

> CR at IV-10; PR at IV-9.

** CR/PR at Table IV-5.
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geographic market area in the country by numerous producers and importers during the review
period. Subject imports from Turkey were sold by *** in the Northeast and by *** in regions
other than the Midwest.” Accordingly, based on import presence in the original investigations
and in the current reviews, geographic overlap is likely to be substantial with respect to subject
imports from Italy, and moderate with respect to subject imports from Turkey.

Channels of Distribution. In the original investigations, the Commission found
overlapping distribution channels in the retail grocery chain channel and the wholesale
distributor channels in the retail market, as well as more limited overlap in the food service
market (between Italian-produced and U.S.-produced pasta).” During the current period of
review, subject imports from Italy and the domestic like product continued to move in very
similar channels of distribution, with most shipments to end users in the grocery/other retail
segment.”’ With respect to the low volumes of subject imports from Turkey, approximately ***
percent of imports in 2012 were sold through distributors in the grocery/other retail segment;
the bulk were sold to ***.2 This indicates a very limited degree of current overlap in channels
of distribution between subject imports from Turkey, subject imports from Italy, and the
domestic like product; however, given the presence of subject imports from Turkey in the
grocery/other retail sector in previous proceedings, we find sufficient evidence to conclude that
there would likely be a modest overlap in terms of distribution channels absent the current
orders.”

Simultaneous Presence. Imports of non-egg pasta from Italy were present in the U.S.
market in all 75 months of the review period, while imports from Turkey were present in 72 of
75 months.*

Conclusion. We conclude that subject imports from Italy and, to a lesser extent, Turkey,
are fungible with the domestic like product. Subject imports from Italy and Turkey are fungible
with each other to a limited degree. We further conclude that, upon revocation, imports from
Italy and Turkey and the domestic like product would likely be sold in certain overlapping
channels of distribution and in certain common geographic markets, and would be
simultaneously present in the U.S. market, albeit in very different volumes. Based on these
considerations, we find that there would likely be a reasonable overlap of competition between
and among subject imports from Italy and Turkey and the domestic like product if the orders
were to be revoked.

> CR/PR at Table II-2.

26 Original Determinations, USITC Pub. 2977, at 22.

*”CR at II-7; PR at II-4; CR/PR at Table II-1.

28 CR/PR at Table 1I-1, limiting responses to ***,

2 See Original Staff Report at tables II-1, II-2, and 1I-3 and Second Review Staff Report at tables II-1, II-
2, and II-3 (subject imports from Turkey, although present only in limited volume, were generally sold
into the grocery/retail sector in 1993, 1994, 1995, 2001, and 2006).

%% CR/PR at Table IV-4.
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D. Likely Conditions of Competition

Based on the record in these reviews and in prior proceedings, we find that subject
imports of pasta from Italy and Turkey would likely compete in the U.S. market under different
conditions of competition. Our finding is based on the following assessment of the record
evidence.

During the original investigations, subject imports from Turkey participated in the U.S.
market in a very different manner than subject imports from Italy. Between 1993 and 1995,
subject imports from Turkey increased by 16.9 percent in terms of quantity, generally in line
with trends in apparent U.S. consumption (which increased by 9.8 percent). From 1993 to
1995, subject imports from Turkey increased from 1.7 to 1.8 percent of apparent U.S.
consumption. The volume of subject imports from Turkey declined in 1995, the year the
domestic industry experienced an operating loss. In contrast, the volume of subject imports
from Italy increased in each year, with a net increase of 50.7 percent in terms of quantity, and
market shares that expanded in each year to reach 10.4 percent by quantity by 1995.*

During the 1993-95 time period, subject imports from Turkey undersold the domestic
like product in every possible comparison, by margins averaging 50.1 percent. In contrast,
subject imports from Italy exhibited a mix of underselling and overselling, with average
underselling margins of 14.8 — 15.0 percent.* Although such a distinct difference in prices
might suggest an opportunity for substantial market share growth by subject imports of pasta
from Turkey, as noted above, this did not occur. This relationship — or lack thereof —is entirely
consistent with the record evidence regarding imports of Turkish pasta at the time. As
discussed earlier, purchasers reported dry pasta from Turkey to be inferior to dry pasta from
Italy in terms of quality and product consistency, as well as brand loyalty, country image, and
brand image. Purchasers held similar negative views with respect to Turkish brand loyalty,
country image, and brand image relative to U.S.-produced pasta.”® Indeed, a majority of
purchasers reported that subject pasta was “rarely” or “never” perceived by consumers as
comparable to either U.S.-produced or Italian pasta.’* As a result, pasta from Turkey
participated along the fringes of the U.S. market, with low-volume sales to the retail market
through retail grocery chains and wholesale distributors, but not direct store delivery
distributors, and virtually no presence in the food service sector.*

The pronounced differences in import volume and market share trends and in relative
price levels for subject pasta from Italy and Turkey persist to the present. No price data were

31 CR/PR at Table I-1. In the original investigations, data regarding imports from Turkey were derived
from questionnaire responses from five companies accounting for virtually all such imports. Forty-five
companies reported imports of dry pasta from Italy, while another 21 confirmed importing dry pasta
from Italy but provided no usable data; accordingly, the Commission relied upon official import
statistics, as adjusted. USITC Pub. 2977, at IV-1 and n. 6, Table IV-5.

32 CR/PR at Table V-16.

33 USITC Pub. 2977, Appendix E.

** USITC Pub. 2977, at II-14 and II-15.

** USITC Pub. 2977, at Table II-3.
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available in the expedited first reviews. However, in 2000, the year for which limited data were
available from the first reviews, the quantity of U.S. imports of pasta from Turkey accounted for
*** percent of apparent U.S. consumption, compared to *** percent for imports of pasta from
Italy.* In the second and third reviews, underselling by the limited subject imports from
Turkey was near universal and by average margins of 43.7 — 48.7 percent in the second reviews
and 39.2 percent in the third reviews. Underselling by subject imports from Italy remained
mixed, and by average underselling margins of 8.6 percent in the second reviews and 19.2
percent in the third reviews (excluding pasta supplied by Lensi).*’ Nonetheless, during the
calendar years 2001-06 examined in the second reviews, the range of market shares for subject
imports from Turkey was *** percent while the range for subject imports from Italy was ***
percent. During the calendar years 2007 —12 examined in these third reviews, the range of
market shares for subject imports from Turkey was *** percent while the range for subject
imports from ltaly was *** percent.®

Thus, imports of pasta from Italy are well positioned to leverage a strong reputation for
quality and product acceptance.® Subject Italian pasta has maintained a strong presence in the
U.S. market in terms of market share (*** percent in 2012); importer presence (*** reporting
importers in 2012); purchaser representation (15 responding purchasers); and distribution
channels (significant sales to grocery/retail distributors and end users and to food service
distributors).* Subject imports from Turkey, by contrast, have no such advantages.** Subject
Turkish pasta has no meaningful presence in the U.S. market in terms of market share (***
percent in 2012); importer presence (*** reporting importers in 2012); purchaser
representation (2 responding purchasers); and distribution channels (miniscule sales to
grocery/retail distributors and small sales to a ***).%?

The record in this proceeding permits us to examine approximately 20 years of pre- and
post-order U.S. market conditions that have influenced and, we believe, likely would influence,
competition between subject pasta from Italy and Turkey absent antidumping or countervailing
duty orders. The pronounced differences in terms of perceived quality, market acceptance and

*® CR/PR at Table I-1.

3" CR/PR at Tables V-14 (third review price comparisons) and V-15 (second review price
comparisons).

*® CR/PR at Table I-1.

¥ See, e.g., CR/PR at Table I1-9 (Italian pasta generally viewed as by purchasers “always” or
“frequently” interchangeable with U.S.-produced pasta) and Table II-10 (Italian generally viewed as
“always” able to meet minimum quality specifications).

0 CR/PR at Table I-1 (market share); Table I-9 (importers); Table II-7 (purchasers); and Table II-1
(distribution channels).

* See, e.g., CR/PR at Table I1-9 (Turkish pasta generally viewed by purchasers as “sometimes”
interchangeable with U.S.-produced pasta) and Table 1I-10 (Turkish pasta generally viewed as “usually”
or “sometimes” able to meet minimum quality specifications).

*2 CR/PR at Table I-1 (market share); Table I-9 (importers); Table II-7 (purchasers); and Table II-1
(distribution channels, limiting observations to the two responding importers of subject Turkish pasta in
2012).

49



presence, and price competition that characterize subject pasta from Turkey are also apparent,
we find, in markets outside the United States. Exports of pasta from Turkey to the relatively
high value EU market are extremely limited, even taking into account the existence of a tariff-
rate quota.” Instead, export growth in the Turkish industry has been concentrated in other,
lower-priced markets.** Furthermore, the limited ability to establish a comprehensive market
presence in high value markets has been replicated in Canada. As discussed in greater detail
below, the Turkish industry has been unable to establish a significant presence in Canada
despite continuing, high level efforts.*

Therefore, based on the record in these reviews and in prior proceedings, we conclude
that subject imports of pasta from Italy and Turkey have demonstrated and continue to
demonstrate markedly different trends in volume, market share, and price competition,
consistent with very different levels of market presence and product acceptance. We find that
subject imports of pasta from Italy and Turkey would likely compete in the U.S. market under
different conditions of competition, and therefore do not exercise our discretion to cumulate
subject imports from Italy and subject imports from Turkey.

lll. Whether Revocation of the Antidumping and Countervailing Duty Orders
Would Likely Lead to Continuation or Recurrence of Material Injury
Within a Reasonably Foreseeable Time

A. Conditions of Competition and the Business Cycle
1. The Current Reviews

The following conditions of competition inform our determinations in these reviews.

a) Demand Conditions

U.S. demand for dry pasta has increased slightly over the period of review. Apparent
U.S. consumption increased from 2.9 billion pounds in 2007 to 3.1 billion pounds in 2012.%

 Turkey’s exports to the EU demonstrated consistently higher average unit values than its overall
exports. Nonetheless, the EU accounted for less than *** percent of total reported shipments during
January 2007 — March 2013. CR/PR at Table IV-10.

* Turkey’s exports to non-Asian, U.S., or EU markets since 2008 have demonstrated substantially
lower average unit values than exports to the EU. Nonetheless, such markets now account for
approximately one-half of reported exports from Turkey, up from less than *** percent during 2007-08.
CR/PR at Table IV-10. While broader pasta export data indicate sales of certain pasta products to higher
value markets such as Japan (nearly 39 cents per pound based on 2012 average unit values), the
guantities of such sales are substantially smaller than sales to leading markets such as Angola, Benin,
and Togo (less 31 cents per pound based on 2012 average unit values). CR/PR at Table IV-11.

*> Hearing Tr. at 202-203 (Nolan); Turkish Respondents’ Posthearing Brief at 9-10.

*® CR/PR at Table I-10.
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Demand for pasta tends to be countercyclical, increasing in a recession as consumers turn to
pasta as a low-cost product to economize.” Despite the relatively stable demand, there has
been increased demand in certain market segments, such as for healthy whole wheat pasta,*®
although these segments account for a limited portion of the market.*

b) Supply Conditions

The domestic industry reported production capacity that was very close to apparent U.S.
consumption throughout the period of review.* During the period of review, on an annual
basis, U.S. producers supplied between 78.6 percent and 82.0 percent of apparent U.S.
consumption.®® The domestic industry has expanded and modernized capacity, with Barilla
America opening a new production plant in New York in 2007.%> Other domestic producers
have undertaken their capital investments to replace or upgrade outdated equipment with
modern technology that can produce pasta more efficiently.® In addition, there have been a
number of acquisitions and reorganizations in the domestic pasta industry since the last
reviews, and the four largest domestic producers, AIPC, Barilla America, Dakota Growers, and
New World, are now owned by large multinational companies.>

Subject imports from Italy accounted for between *** and *** percent of apparent U.S.
consumption during the period of review, while subject imports from Turkey accounted for ***
percent throughout the period of review.” Nonsubject imports accounted for between ***
percent and *** percent of apparent U.S. consumption during the period of review.>® Apart
from nonsubject imports from Italy,”” Mexico was the largest source of nonsubject imports

47 Hearing Tr. at 37, 84, 128 (George).

*® Hearing Tr. at 133 (George); 134 (Fox); Di Pietro (264-265).

* Domestic parties estimated that these segments accounted for between 12 and 15 percent of the
U.S. market. Hearing Tr. at 133 (George); 134 (Fox).

* Apparent U.S. consumption was slightly higher than production capacity from 2007 to 2010, while
production capacity was a little higher in 2011 and 2012. In 2012, apparent consumption was 3.1 billion
pounds, while production capacity was 3.2 billion pounds. CR/PR at Table I-1.

>1 CR/PR at Table I-1.

> CR/PR at Table IlI-1.

>3 Hearing Tr. at 65 (George); 65 (Faucett); 66 (Vermylen).

>* AIPC is owned by ConAgra Foods. Barilla America is owned by Italian producer Barilla. Dakota
Growers is owned by Glencore International PLC. New World is owned by Ebro Puleva. CR at llI-1 to IlI-
3; PR at Il-1-2.

> CR/PR at Table C-1.

*® CR/PR at Table I-1.

> During the period of review, nonsubject imports from Italy ranged from a low of *** pounds in
2008 to a high of *** pounds in 2012. Nonsubject imports from ltaly accounted for *** percent of
apparent U.S. consumption in 2012. CR/PR at Table I-1. During the period of review, nonsubject
imports from Turkey ranged from a high of *** pounds in 2007 to a low of *** pounds in 2008 and were
*** pounds in 2012. Nonsubject imports from Turkey accounted for *** percent of apparent U.S.
consumption in 2012. CR/PR at Table I-1.
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during the period of review, increasing from 79.1 million pounds in 2008 to 113.8 million
pounds in 2012.%®

Italy is the largest pasta producer and exporter in the world.”® The Italian pasta industry
consisted of some 4,460 producers in 2010.®° Italian pasta production was estimated at 7.3
billion pounds, or 24.6 percent of global production in 2012 (based on 2011 data). In addition,
Italy accounted for 53.8 percent of global exports of non-egg pasta (by value) in 2012.%*
Responding Italian producers exported *** pounds of subject pasta worldwide in
2012.%

Turkey is a leading producer of pasta, though far behind countries such as Italy, the
United States, and Brazil. The Turkish industry consists of at least 15 producers.®* Turkish pasta
production was estimated at 1.9 billion pounds, or 6.3 percent of global production in 2012
(based on 2011 data).®® In addition, Turkey accounted for 8.8 percent of global exports of non-
egg pasta (by value) in 2012. The Turkish industry exports primarily to emerging markets in
Africa, the Middle East, and East Asia.®®®’

> CR/PR at Table IV-1.

¥ Commerce has revoked the antidumping duty order in part as to several Italian producers;
however, all of these producers remain subject to the countervailing duty order. CR at I-16; PR at |-14.
At the Commission’s hearing, Italian Respondents’ counsel acknowledged that there were no Italian
producers who were not subject to either the antidumping duty order or the countervailing duty order.
Hearing Tr. at 244 (Heffner). In addition, a number of Italian producers have very low or even zero duty
deposit rates under the orders, but they are still subject to the discipline of the orders under
Commerce’s administrative review process.

0 CR at IV-12; PR at IV-10. According to the International Pasta Association, there were 139 pasta
producers in Italy in 2011 with capacity of over one metric ton per day. CR at IV-12 to IV-13; PR at IV-10-
11.

°1 CR/PR at Table IV-14.

°2 CR/PR at Table IV-7.

®3 The statute requires that we “consider information regarding the nature of the countervailable
subsidy and whether the subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement.”
19 U.S.C. § 1675a(6). Commerce conducted an expedited five-year review with respect to the
countervailing duty order on subject imports from Italy. In its decision memorandum, Commerce
identified one program that it characterized as falling under Article 3.1 of the WTO Subsidies
Agreement: Export Restitution Payments. Commerce also stated that there were several programs that
could fall within the meaning of Article 6.1 of the WTO Subsidies Agreement, but there was insufficient
information on the record of the review for it to make such a determination. Department of Commerce
memorandum dated December 28, 2012 from Gary Tavernan to Lynn Fischer Fox, at 12-17 (EDIS
Document No. 514785).

* CRat IV-21; PR at IV-17.

® UN A.F.P.A. statistics, EDIS document 510185.

® CR at IV-29, IV-34; PR at IV-21.

7 Commerce conducted an expedited five-year review with respect to the countervailing duty order
on subject imports from Turkey. In its decision memorandum, Commerce identified several programs
that fall under Article 3 of the WTO Subsidies Agreement: (1) Pre-Shipment Export Loans; (2) Pasta

(Continued...)
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c) Substitutability

Based on the data discussed in section I1.C above, we find a substantial degree of
substitutability between the domestic like product and subject imports from Italy and only a
limited degree of substitutability between subject imports from Turkey and the domestic like
product. In questionnaire responses, a majority of 13 responding purchasers found U.S. and
Italian pasta to be “comparable” on 14 out of 15 factors, including price, product consistency,
product range, quality meeting industry standards, and quality exceeding industry standards.®®
A majority of producers and purchasers reported that U.S. and Italian pasta was “always” or
“frequently” interchangeable, while only 3 out of 12 importers reported the same.*

In contrast, there are limited questionnaire data regarding subject imports from Turkey,
indicating purchasers’ lack of familiarity with the Turkish product.”” Moreover, even companies
familiar with Turkish pasta reported limited applications. For example, *** is an ethnic Turkish
grocer; *** is a small distributor that ***.”* We find that the lack of familiarity with Turkish
pasta and the lack of any substantial presence within the U.S. market, either before or after the
orders were imposed, to be indicative of a product that is not generally accepted except within
small segments of the U.S. dry pasta market.”” This finding is bolstered by purchasers’ negative
perceptions of the Turkish product during the original period of investigation, in which a
majority of purchasers considered the Turkish pasta to be inferior to the domestic and Italian
products with regard to brand image, brand loyalty of customers, and quality.”

We also find that price is an important factor in the U.S. market for pasta. Sixteen of
eighteen purchasers stated that price was “very important” in making a purchasing decision.”
As in the original investigations, we find that price promotions are very important in the retail

(...Continued)

Export Grants; (3) Deduction from Taxable Income for Export Revenue; (4) Export Subsidy Program for
Agricultural Products; and (5) VAT Support Program. Commerce also stated that there were several
programs that could fall within the meaning of Article 6.1 of the WTO Subsidies Agreement, but there
was insufficient information on the record of the review for it to make such a determination.
Department of Commerce memorandum dated December 28, 2012 from Gary Tavernan to Lynn Fischer
Fox, at 9-10 (EDIS Document No. 514785).

°® CR/PR at Table II-8.

* CR/PR at Table II-9.

% See, e.g., CR at 11-26; PR at 1I-16 (in which seventeen purchasers indicated that they had
marketing/pricing knowledge of domestic dry pasta, eleven had knowledge of Italian certain dry pasta,
eight had knowledge of Italian nonsubject pasta, one had knowledge of Turkish certain dry pasta, and
one had knowledge of Turkish other dry pasta).

"t Importers’ Questionnaire Responses of *** and ***,

2 CR/PR at Table I-1 (showing Turkish subject pasta’s market share in the original period of
investigation).

3 Memorandum INV-T-048 at I1-18-19. See also CR at 1I-41; PR at 1I-2 (U.S. purchaser in these reviews
noting its quality concerns with Turkish pasta).

7 CR/PR at Table II-6.
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sector of the U.S. market for pasta.”” However, we note that other non-price factors play a
critical role in defining the boundaries of price competition in this market. Quality was
considered the most important factor by more purchasers than for any other factor,’® while the
majority of purchasers and importers described brand as “very important” in their purchasing
decisions regarding dry pasta.”’ Accordingly, we find that subject imports from Italy compete
with the domestic like product primarily on the basis of price, as they are generally considered
interchangeable by purchasers. Since we have previously found that subject imports from
Turkey do not meet purchasers’ expectations with regard to quality or brand recognition, they
do not compete with the domestic like product on the basis of price except in very limited
market segments.

d) Other Conditions

Pasta is sold in the United States under many different brand names. Some producers
sell the same product in different geographic regions under different brand names; Barilla is the
only nationally-marketed brand.”® Many producers also sell their product in the private label
market, in which product is sold under the name of another firm (such as a supermarket or
other retailer). U.S. producers report that private label sales account for one-third of the U.S.
retail market, and that this market segment has lower margins and lower prices than the
branded market.”

A number of purchasers require that the pasta they purchase be certified, although
several purchasers do not require certification. Purchasers requiring certification may consider
a number of factors, including production process and facilities, quality, price, reliability, and
liability insurance.®

Product placement and shelf space can be important factors in retail sales of dry pasta.
Some retail grocery stores charge the manufacturer or distributor a “slotting fee” in exchange
for shelf space or general representation.?* Slotting fees are generally not paid in the food
service channel or private label sales and are not used by value stores or by many mass
merchants.®

7> Hearing Tr. at 34-35 (George); 74, 77-78 (Faucett); 79 (Hasper).

’® CR/PR at Table II-5.

"7 CR/PR at II-4-5; PR at 1I-3. Highlighting the importance of brand, New World Pasta, one of the
largest U.S. producers, stated that it maintains separate brands in regions throughout the country, some
of which have been in existence for over 100 years. Hearing Tr. at 29-30 (Faucett). This cultivation of
brands is indicative of a market where final consumers have knowledge of brands and expectations
regarding them.

® CRat I-3; PR at II-2.

”® CR at lI-3 to II-4; PR at 1I-2-3.

% CRat II-31; PR at II-19.

® CR at V-10; PR at V-7.

8 Hearing Tr. at 74-75, 104-105 (George); Domestic Producers’ Posthearing Brief at Exh. 6,
paragraph 3 (Declaration of Shane Faucett of New World); CR at V-10 to V-13; PR at V-7 to V-9.
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Raw material costs are the largest portion of the domestic industry’s cost of goods sold,
ranging from a low of 65.9 percent in 2007 to a high of 76.4 percent in 2008, and were 72.9
percent in 2012.% The primary component of raw material cost is durum wheat semolina.
Durum wheat prices are highly volatile, and there is no futures market or other mechanism
through which domestic producers can hedge durum wheat prices.®* During the period of
review, there were significant fluctuations in durum wheat prices, with the price of durum
wheat rising overall between 2007 and 2012.%° Durum wheat prices are affected by, among
other things, the weather and farmers’ decisions to plant other crops, such as corn for ethanol
production.® Durum wheat raw material costs for pasta producers are expected to increase,
because durum wheat plantings were down significantly in 2013 due to wet weather
conditions, and durum production in 2013 is projected by the U.S. Department of Agriculture
(USDA) to be about 30 percent lower than in 2012.%

B. Revocation of the Antidumping and Countervailing Duty Orders on Subject
Imports from Turkey Would not Likely Lead to Continuation or Recurrence of
Material Injury Within a Reasonably Foreseeable Time

1. Likely Volume

In the original investigations, subject imports from Turkey increased irregularly at a low
level, rising from 48.8 million pounds in 1993 to 64.0 million pounds in 1994, and then falling
slightly to 57.0 million pounds in 1995. The increase in subject imports from Turkey occurred
during a period of rising U.S. demand, and as a result such imports gained only 0.1 percent
market share. Since the imposition of the orders, annual subject imports from Turkey remained
between 2.7 million and 7.2 million pounds during the first two periods of review, and
remained below 1 million pounds during the current period of review.®®

During the original period of investigation, Turkish pasta was almost entirely limited to
the retail market, serving a price-conscious segment of that market that was less concerned
with certain quality standards.®® However, it appears that the size of this market segment was

# CR/PR at Table III-7.

8 CR/PR at V-1 to V-2; CR/PR at Figure V-1; Hearing Tr. at 24-27 (Hasper); 59 (George).

8 CR at I1I-3, 111-23; PR at I1I-2, I1I-14; Hearing Tr. at 24 (Hasper); Domestic Producers’ Prehearing Brief
at Exh. 19 (USDA report).

8 Hearing Tr. at 24-25 (Hasper); Domestic Producers’ Prehearing Brief at Exh. 24 (Wall Street Journal
article).

8 Hearing Tr. at 96-98 (Hasper); 139 (Faucett); Domestic Producers’ Posthearing Brief at Exh. 5,
paragraph 3 (Declaration of Jack Hasper of Dakota Growers) and Exh. 16 (USDA report); Domestic
Producers’ Prehearing Brief at Exh. 20 (USDA report).

% CR/PR at Table I-1.

8 Memorandum INV-T-048 at Table 1I-3 (showing the channels of distribution for U.S. shipments of
Turkish pasta) and Memorandum INV-T-048 at 1I-19 (describing the focus of Turkish pasta within the
low-price, less-quality-conscious segment of the market).
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very limited, as purchasers generally considered quality the most important factor in the
market.” In addition, retail customers were influenced by brand name familiarity and brand use
experience, with petitioners stating that customers generally had an acceptable group of
brands from which they were willing to compare prices.”* Purchasers, who were conscious of
their customers’ requirements and buying habits, considered the Turkish pasta to be inferior to
the domestic and Italian products with regard to brand image, brand loyalty of customers, and
quality.”® Within these conditions of competition, Turkish subject pasta peaked in 1994 with a
2.1 percent market share despite underselling the domestic like product consistently by large
margins.”

In this five year review, we find that the volume of subject imports from Turkey would
likely not be significant if the orders were revoked. Turkish subject imports have been virtually
absent from a market in which quality and customer brand recognition remain critically
important in purchasers’ buying decisions. As discussed above in our analysis of conditions of
competition, quality was considered the most important factor by more purchasers than for
any other factor,” while the majority of purchasers and importers described brand as “very
important” in their purchasing decisions regarding dry pasta.’® Responding purchasers
expressed very little familiarity with the Turkish subject pasta, as reflected in very limited
responses to questions regarding Turkish pasta that can be contrasted to relatively high
responses to questions regarding Italian and domestic pasta.”® We note that sources of pasta
that are neither domestic nor Italian have had limited market presence throughout the period
of review, including Turkish nonsubject pasta and dry pasta from nonsubject countries.”’
Therefore, we conclude from this record that Turkish subject pasta would have difficulty
entering the U.S. market in any significant volume based on its perceived lack of quality or
brand recognition.”®

% Memorandum INV-T-048 at II-11.

! Memorandum INV-T-048 at II-12.

%> Memorandum INV-T-048 at I1-18-19.

% CR/PR at Table I-1 (showing market shares of Turkish subject pasta during the original period of
investigation) and CR/PR at Table V-16 (showing price underselling margins).

" CR/PR at Table II-5.

% CRat I1-4-5; PR at II-3.

% See, e.g., CR at I1-26; PR at 1I-16 (in which seventeen purchasers indicated that they had
marketing/pricing knowledge of domestic dry pasta, eleven had knowledge of Italian certain dry pasta,
eight had knowledge of Italian nonsubject pasta, one had knowledge of Turkish certain dry pasta, and
one had knowledge of Turkish other dry pasta).

7 CR/PR at Table C-1. Dry pasta from Mexico, the largest source of nonsubject pasta in 2012,
accounted for 3.7 percent of apparent U.S. consumption. /d.

% While Turkish subject pasta could theoretically be sold under a private label, AIPC described
private-label pasta sales as only accounting for about one-third of U.S. pasta retail sales. CR at II-3; PR at
[I-2. Retail sales themselves account for 64.1 percent of U.S. market, which is a calculation derived from
producer and importer data used in the staff report for Table II-1, expanding the volumes of subject and
nonsubject imports by the ratios of importer data to all imports as provided on page IV-1 of the staff
report. Moreover, we do not find it likely that retailers using a private label would purchase significant

(Continued...)
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Moreover, during the period of review, the Turkish industry’s reported capacity
increased, but capacity utilization increased as well.”® Turkish end-of-period inventories were
minimal as a share of total production, falling from 9.9 percent in 2007 to 3.8 percent in
2012."° No firm reported producing other products using the same equipment and machinery
that they used to produce certain pasta, although firms described efforts to diversify into
producing other forms of pasta.’™ Therefore, the data portray an industry where growth in
demand for its merchandise has outpaced growth in supply.

Turkish respondents have identified the source of this demand as emerging markets,
particularly in Africa and Asia.'® The Turkish industry reports that they followed a deliberate
strategy in pursuing these markets in which they first invested in establishing a presence in
these markets after many years and are now reaping the benefits of those initial investments
due to rapidly increasing demand in those markets.'® Examples of these investments include a
private-sector and governmental pursuit of trade ties between countries, a strong reputation
enjoyed by Turkey generally in Africa, and a long-term development of Turkish brand
recognition in markets such as Japan.’® The data support these assertions, showing a strong
orientation in Turkish exports toward Africa in particular and Asian markets in both the Middle
East and the Far East that has strongly increased following a period of initial slow growth. Of
Turkey’s top 20 export destinations in 2012, 19 were in Africa and Asia.’®®

(...Continued)

volumes of an unfamiliar product with a history of lower quality to compete head-to-head against
established brands. The entire purpose of private label marketing strategies is to offer lower-priced
alternatives to established brands without sacrificing quality expectations of customers.

% CR/PR at Table IV-10. Reported Turkish capacity increased from 874.6 million pounds in 2007 to
1.63 billion pounds in 2012. Capacity utilization increased from 70.4 percent to 83.0 percent over the
period. /d. Reported data represent an estimated 58.0 percent of Turkish non-egg pasta production in
2012, which is the greatest participation rate the Commission has received from the Turkish industry
since the original investigations. CR at IV-22; PR at IV-17. We consider the data provided by responding
Turkish firms to be adequate in our analysis of the Turkish industry as a whole.

190 CR/PR at Table IV-10. U.S. importers’ inventories of Turkish subject pasta were never higher than
29,000 short tons throughout the period of review. CR/PR at Table IV-3.

191 CR at IV-24; PR at IV-18.

102 A5 stated by one of the Turkish witnesses at the hearing, “We have not increased capacity hoping
for more demand. We are simply reacting to demand growth in Turkish pasta, which has been excellent.
Turkey’s success in developing export markets such as Africa and Asia, coupled with increasing demand
in our domestic market, has fueled our industry’s growth.” Hearing Tr. at 190-92 (Kulahcioglu).

103 “Turkey has invested a great deal of time and energy over a long 10-15 year period to diversify its
world markets. It has looked for, sought out, and determined appropriate markets where conditions of
competition and the level of demand and the emerging income levels are conducive to growing the
pasta market. Where is this going on? If you look at Africa, that has done phenomenally well for them.
They have done quite well in Africa. If you look at Asia, similarly an emerging economy is growing, has
resulted in a vast increase in imports, which didn’t start right away. There was an investment time that
took before it started to take off.” Hearing Tr. at 198-99 (Nolan).

19% Turkish Respondents’ Prehearing Brief at p. 8-9 and 16-17.

195 ED|IS Document 514023; Turkish Respondents’ Prehearing Brief at Exh. 2 and 3.
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The Turkish industry has not had a similar success in exporting pasta to established
markets such as the European Union and Canada. Turkish exports are reportedly not subject to
third-country trade barriers, with the exception of a tariff-rate quota on Turkish imports
imposed by the European Union.'® However, Turkish exports to Europe have never been
strong, and were lower than the amount allowed even prior to the introduction of the tariff-
rate quota in 2007. While Turkish exports to the European Union finally reached the quota
levels in 2012, this was the result of gradual growth over many years."” Turkish respondents
reported that they have attempted to establish a market presence in Canada, where Turkish
pasta is not subject to antidumping or countervailing duties, since the mid-2000s, and have
marketed their products there in campaigns that even included a trade mission from the Prime
Minister of Turkey.'® Canada reportedly is similar to the United States in terms of consumer
preferences and pricing.'® Also like the United States, Canada has an established pasta-
producing industry and a local supply of durum wheat. Despite the Turkish industry’s long-term
efforts, it has only successfully increased its share of Canada’s pasta imports from *** percent
in 2006 to *** percent in 2012.'*° The Turkish industry is clearly most oriented toward serving
its customers in emerging markets, and its experience in penetrating established markets is
slow and limited to small shares.

Thus, we find that revocation of the orders on pasta from Turkey will likely not change,
in the reasonably foreseeable future, the fundamental disadvantage that Turkey has in the U.S.
market as well as its successful strategy in pursuing emerging, unsaturated markets. The U.S.
market may draw some additional volume of subject imports from Turkey, but such imports are
likely to remain limited in terms of distribution and customer acceptance. We consequently
conclude that any likely increase in subject imports from Turkey would not be significant either
in absolute terms or relative to production or consumption in the United States if the orders
were revoked.

2. Likely Price Effects

As discussed above, we find that domestically produced and imported dry pasta
compete on the basis of price, but that purchasers are conscious of final customers’ quality
expectations and preferences for branded products. Therefore, Turkish dry pasta, which does
not meet the threshold requirements of perceived quality and brand recognition, is not
substitutable for domestic and Italian dry pasta except in very limited low-priced segments of
the market. Under these conditions, we find that the price effects of subject imports from
Turkey likely will not be significant because Turkish subject pasta, while lower-priced, does not
adversely affect the higher prices of domestically produced pasta.

1% CRat IV-31-32; PR at IV-25.

197 Turkish Respondents’ Prehearing Brief at Exh. 2.

198 Hearing Tr. at 202 (Nolan).

109 See, e.g., Hearing Tr. at 266, 269 (Tendick).

10 Tyrkish Respondents’ Posthearing Brief at9-10; Hearing Tr. at 202-203 (Nolan).
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Turkish subject pasta has not gained market share in the United States despite
underselling the domestic like product by substantial margins. In the original period of
investigation, subject pasta from Turkey undersold the domestic like product in all 39 price
comparisons, at an average margin of 50.1 percent.! In the current period of review, Turkish
subject pasta undersold the domestic product in 66 out of 68 price comparisons, at an average
margin of 45.6 percent.'*? If Turkish subject imports were comparable with the domestic
product in terms of quality and brand perception, we would expect that the low margins of
underselling would have allowed them to expand their market share or that the domestic and
Turkish prices would have converged over 20 years. Instead, as we have discussed above, the
market share of Turkish subject imports peaked at 2.1 percent of the market in 1994 following a
slight increase from 1993 levels, and has remained near zero percent during the current period
of review.'® As shown, the average margin of underselling has not shifted.

Based on these findings, we find that despite likely continued underselling by subject
imports from Turkey compared to the domestic like product, it is unlikely that there is direct
competition between Turkish and U.S.-produced pasta in most segments of the market. In
addition, we have found that any likely increase in subject imports from Turkey would not be
significant if the orders were revoked. Therefore, we do not find that subject imports from
Turkey would have a significant depressing or suppressing effect on the price of the domestic
like product. Accordingly, we conclude that subject imports from Turkey are not likely to have
significant price effects if the orders were revoked.

3. Likely Impact™**

The record of these reviews indicates that the U.S. market for dry pasta was stable,
experiencing a slight increase in demand over the period of review.' As the source of
approximately 80 percent of dry pasta consumed in the United States, the domestic industry
benefited from this stable demand growth and experienced improvement across virtually all
indicators between 2007 and 2012. Production increased by 6.4 percent between 2007 and

! Memorandum INV-T-048 at V-27.

12 CR/PR at Table V-14.

3 CR/PR at Table I-1.

1% Commerce conducted an expedited review with respect to the antidumping duty orders on
subject imports from Turkey. It found likely dumping margins of 63.29 percent for Filiz Gida Sanyi ve
Ticaret A.S.; 60.87 percent for Maktas Makarnicilik ve Ticaret T.A.S.; and an all others rate of 60.87
percent. 78 Fed. Reg. 2368 (January 11, 2013).

Commerce conducted an expedited five-year review with respect to the countervailing duty order on
subject imports from Turkey. It found likely net countervailable subsidy rates of 1.63 percent for Filiz
Gida Sanayi ve Tlcaret; 13.09 percent for Maktas Makarnacilik ve Ticaret/Gidasa Gida San.Tic.A.S.; 13.08
percent for Oba Makarnacilik Sanayi ve Ticaret; and an all others rate of 8.85 percent. 78 Fed. Reg. 692
(January 4, 2013). 78 Fed. Reg. 692 (January 4, 2013).

1> Apparent U.S. consumption increased by 6.7 percent between 2007 and 2012. CR/PR at Table C-1.
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2012, while the volume of U.S. shipments increased by 5.6 percent.'*® Capacity utilization
decreased from 83.1 percent in 2007 to 76.8 percent in 2012, although this occurred as
capacity increased by 15.1 percent.'’ Capital expenditures, R&D expenses, and assets each
almost doubled.™® Employment, hours worked, and wages paid increased slightly as
productivity and unit labor costs remained relatively flat.™

Over the period of review, the U.S. industry has faced higher durum wheat prices,*
which has caused their per unit raw material costs to increase by 56.0 percent."™ As a result,
the per unit cost of goods sold (COGS) increased by 38.8 percent.’” Despite the increase in
costs, the unit value of net sales increased by 47.2 percent, indicating that the industry has not
only been able to pass through higher costs in the form of higher prices, but actually raise
prices to a greater extent than increasing costs.'”® As a result, the industry’s COGS to net sales
ratio decreased from 73.9 percent to 69.7 percent between 2007 and 2012, and operating
income increased by 190.1 percent, as operating income margins increased from 7.9 percent in
2007 to 14.5 percent in 2012."*

Therefore, we find a large, profitable, and thriving industry that is not vulnerable.
Consistent with our findings that the likely volume and likely price effects of subject imports
from Turkey will not be significant, we find that subject imports from Turkey would not be likely
to have a significant adverse impact on the domestic industry’s output, sales, market share,
profits, or return on investment, if the orders were revoked. Based on the stable and growing
demand in the United States and the sustained healthy condition of the domestic industry, the
limited volumes of subject imports from Turkey that are likely to enter the U.S. market upon
revocation would not be likely to have a significant adverse impact on the domestic industry.

118 CR/PR at Table C-1. Export shipments, while relatively small compared to domestic shipments,
increased by 110.9 percent. /d.

Y7 CR/PR at Table C-1.

18 CR/PR at Table I1I-10.

"9 CR/PR at Table C-1.

120 cR/PR at Figure V-1.

"2 CR/PR at Table IlI-8.

122 CR/PR at Table C-1.

123 |C|

124 |d
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C. Revocation of the Antidumping and Countervailing Duty Orders on Subject
Imports from Italy Would Likely Lead to Continuation or Recurrence of Material
Injury Within a Reasonably Foreseeable Time

1. Likely Volume

We find that subject imports from Italy would likely be significant and increase
significantly from current levels absent the orders. During the original investigation, imports of
certain dry pasta from Italy increased steadily from 214.0 million pounds in 1993 to 322.4
million pounds in 1995, a 50.7 percent increase that outpaced any increase in apparent U.S.
consumption of dry pasta during the same period.'”® As a share of apparent U.S. consumption
of dry pasta, subject imports from Italy rose from 7.6 percent in 1993 to 10.4 percent in 1995,
gaining market share at the expense of the domestic industry, whose share fell 3.5 percentage
points in the same period.'*

Since the imposition of the orders, subject imports from Italy have maintained a
substantial, continuous presence in the U.S. market, including during the period examined in
these reviews. In the first five-year review, the Commission found that subject imports from
Italy did not decline until the conclusion of a Commerce anticircumvention inquiry on Barilla in
1998."7 Subject imports from Italy at the end of the period examined in the first review, 2000,
were 309.5 million pounds, which constituted *** percent of apparent U.S. consumption of dry
pasta.’”® At the end of the period in the second review, 2006, their volume was *** million
pounds, which constituted *** percent of apparent U.S. consumption of dry pasta.'”

In this third five-year review, subject imports from Italy have fluctuated from a high at
the beginning of the period (2007) of *** million pounds to a low the following year (2008) of
*** million pounds, and steadily climbed each year thereafter. In 2012, the volume was ***
million, which constituted *** percent of apparent U.S. consumption of dry pasta.™*

Thus, subject producers in Italy have demonstrated a continued interest in and
commitment to serving the U.S. market with subject pasta and they maintain ongoing
relationships with U.S. customers in this market. Despite the orders, the U.S. market has
remained a major focus of subject producers in Italy. The absolute and relative volumes of
subject imports from Italy in the U.S. market following the imposition of the orders indicate
that Italy will likely maintain and strengthen its position as a significant supplier to the U.S.
market in the event of revocation.

Moreover, subject producers in Italy possess significant excess capacity and inventories
with which they could significantly increase exports to the United States. Italy is the global
leader in pasta production and has consistently been the leading pasta exporter in the largest

12> CR/PR at Table I-1.

126 CR/PR at Table I-1.

27 First Reviews, USITC Pub. 3462, at 15.

128 St aff Report, First Reviews, at Tables I-4-I-5.
Staff Report, Second Reviews, at Table I-13.
30 CR/PR at Tables I-10-I-11.

129
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world markets.”*! The United States is the fourth largest destination for Italy’s exports of non-
egg pasta, behind only Germany, France, and the United Kingdom.**

The available data reveal that capacity for the production of certain dry pasta in Italy has
increased steadily from 2.9 billion pounds in 2007 to 3.3 billion pounds in 2012."** Capacity
utilization for each full year of the period examined has fluctuated within several percentage
points between 83.0 and 86.6 percent.” The Italian industry’s unused capacity in 2012, 446.9
million pounds, is equivalent to *** percent of apparent U.S. consumption of dry pasta in the
same year.®

End-of-period inventories of certain dry pasta in Italy declined from 194.7 million
pounds in 2007 to a low of 155.3 million pounds in 2010 before steadily increasing to 182.6
million pounds in 2012."° The Italian industry’s inventory of subject merchandise at year-end
2012 is equivalent to *** percent of apparent U.S. consumption of dry pasta in 2012.*’

We find it likely that subject Italian producers would use their excess capacity and
inventories to increase exports significantly to the United States after revocation.”®® The U.S.
market is the world’s largest for pasta,’*® and unlike pasta from Turkey, Italian pasta has
remained competitive with a substantial presence in the U.S. market during the review period.
Thus we find that revocation of the orders would likely result in significant volumes of subject
imports from Italy.

Barilla America has opposed continuation of the orders on Italy in this review.'*® The
record, however, does not support the argument that Barilla America would not take this
position if revocation would likely result in large volumes of subject imports that could injure its
U.S. operations. Barilla America’s representative stated that Barilla America and its Italian (and
Turkish) affiliates are organized as independent clusters operating independently.** Barilla

Bl CRat IV-12; PR at IV-10-11.

132 CR/PR at Table IV-8. All four of these export destinations were major consumers of pasta in 2011.
Petitioners’ Prehearing Brief at Exh. 5.

33 CR/PR at Table IV-7.

13% CR/PR at Table IV-7. Capacity utilization is reportedly higher in interim (Jan.-Mar.) 2013 (91.6
percent) than in interim 2012 (87.7). Full year 2012 shows capacity utilization of 86.3 percent. CR/PR at
Table IV-7.

3> CR/PR at Tables I-10, IV-7.

136 CR/PR at Table IV-7. Interim 2013 data indicates inventories of 184.6 million pounds as compared
to 197.4 million pounds in interim 2012. CR/PR at Table IV-7.

137 CR/PR at Tables I-10, IV-7.

38 In light of Italy’s excess capacity and inventories, we find that subject producers in Italy could
significantly increase exports to the United States without diverting shipments to the United States from
any other market. Additionally, the record contains only limited information respecting product shifting
and we do not rely upon this factor for our determination. There is also no evidence in the record that
Italy faces barriers in any third country markets.

139 see, e.g., Domestic Producers’ Prehearing Brief at Exh. 5, at 140 (International Pasta Organization
data).

140 see, e.g., Hearing Tr. at 178-179 (Tendick).

1 Hearing Tr. at 178-179, 230 (Tendick).
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America provided no evidence of having a coordinated company policy that would allow it to
manage subject imports from its Italian parent (or Turkish affiliate). Moreover, Barilla
America’s imports from its Italian parent only accounted for *** percent of subject imports
from Italy in 2012, and Barilla America would have no control over imports from other
subject producers in Italy.

We are also unpersuaded by Italian Respondents’ argument that slotting fees charged to
manufacturers by some retailers for shelf space benefit the largest U.S. producers that would
likely prevent subject imports from increasing their penetration of the U.S. market. We note
that significant volumes of subject imports from Italy have been present in the U.S. market,
including the retail sector, throughout the period of review, despite the existence of slotting
fees."® Moreover, the record shows that slotting fees are generally negotiable and that
retailers may not require slotting fees for very low-priced pasta.'** Slotting fees are generally
not paid in the food service channel or in private label sales, and are not used by value stores
and by many mass merchants.'* Thus, we do not find that the existence of slotting fees would
prevent a significant increase in subject import volume from Italy if the orders were revoked.

Given the significant and growing presence of Italian subject imports in the U.S. market
during the original investigation, the continued substantial presence of Italian subject imports
in the U.S. market, the significant unused production capacity and inventories of subject
merchandise of subject producers in Italy, and the attractiveness of the large U.S. market to
Italian pasta exporters and substitutability of U.S. and Italian product, we find that the volume
of subject imports, both in absolute terms and relative to production and consumption in the
United States, would likely be significant if the orders on Italy were revoked.

2. Likely Price Effects

U.S. imports of certain dry pasta from Italy have demonstrated and continue to
demonstrate that they can compete in every subject product line and in every market segment
into which subject pasta is sold. In 2012, both U.S. producers and importers of certain dry pasta
from Italy sold most of their product to end users in the grocery segment, with additional
substantial volumes sold to the food service sector.’*® Most purchasers reported that U.S. and
Italian product were comparable across a range of factors, including meeting quality standards,
exceeding quality standards, product range, product consistency, and price.!*’ Italian pasta has
high “positives” in terms of perceived quality and brand that connote authenticity and good
taste, but a majority of purchasers identified U.S. produced pasta to be “always” or

142 CR/PR at Table I-9.

%3 CR/PR at Table I-1.

1%% Hearing Tr. at 108 (Faucett); 246-47 (DiPietro); Domestic Producers’ Posthearing Brief at Exh. 6
(declaration of Shane Faucett of New World).

%5 Hearing Tr. at 74-75, 104-05 (George); Domestic Producers’ Posthearing Brief at Exh. 6, paragraph
3 (Declaration of Shane Faucett of New World).

¢ CR at II-7; PR at II-4; CR, PR at Table II-1.

" CR/PR at Table II-8.
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“frequently” interchangeable with Italian product.’*® Given the substitutability of products,
price is an important factor in purchasers choosing between U.S. and Italian product.'*

In the original investigation, subject imports from Italy undersold the domestic industry
in 60 of 83 quarterly comparisons, with margins of underselling averaging approximately 15
percent.™ The pricing data in these reviews show that subject imports from Italy undersold
the domestic product in 77 of 190 quarterly comparisons, with margins of underselling
averaging 19.2 percent.”®® Testimony also shows that during the period of review subject
imports from Italy competed head-to-head with the domestic like product to obtain sales on
the basis of price.™

We are not persuaded by Italian Respondents’ contention that the Commission’s pricing
data show no correlation between the prices charged by producers and the volumes sold, and a
wide disparity among the prices charged by different domestic producers.”®® We note that
increased underselling margins for subject imports from Italy coincided with increased sales
volumes to distributors.” Moreover, some of the apparent differences between prices for
individual domestic producers highlighted by Italian Respondents are not reflected in the final
pricing data used in the Staff Report, which show that *** >

Furthermore, evidence that different domestic producers reported different average
unit values over the period of review does not indicate that these producers were not
competing on the basis of price, since the producers reportedly had different business profiles.
For example, ***, By contrast, *** 1>

Based on the record in these reviews, including the evidence of price-based competition
between subject imports from Italy and the domestic like product, the degree of underselling
by subject imports from Italy in the presence of the orders, and the underselling by subject
imports from Italy indicated in the original investigation, we find it likely that subject imports
from Italy would significantly undersell the domestic like product in the event of revocation as a
means of increasing their penetration of the U.S. market. Moreover, given the likely significant

48 CR/PR at Table I1-9.

9 See, e.g., CR at 11-33-41; PR at 11-20-26; CR/PR at Table II-6.

120 Original Determination at 27-28.

> CR/PR at Table V-14.

12 pomestic Producers’ Prehearing Brief at Exh. 9, paragraphs 5-7 (declaration of Scott Mekus of
AIPC); Domestic Producers’ Posthearing Brief at Exh. 4, paragraph 4 (declaration of Walt George of
AIPC).

133 |talian Respondents’ Prehearing Brief at 27-33.

14 See CR/PR at Tables V-8, V-9, and V-10.

1% See Domestic Producers’ Posthearing Brief at Exh. 1, pages 45-47 (response to Commissioner
Aranoff) and Exh. 19 (materials regarding Dreamfields Pasta). We note that the Commission’s pricing
data with respect to *** represented only a small share of its total sales during the period of review and
may not be representative of its overall product mix. While six of the eight Commission pricing products
were for branded product, a *** of *** sales were in the lower-price private label market. CR at 1I-3-4,
V-17; PR at V-10.

'*® CR/PR at Table I1I-8; CR at 1lI-16 n.20, I1I-21 n.23; PR at II-11 n.20, 11I-13 n.23.
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volume of subject imports from Italy in the event of revocation, we find a likelihood of
significant negative price effects on U.S. pasta prices from subject imports from Italy. We
conclude that, if the orders on Italy were revoked, significant volumes of subject imports from
Italy likely would significantly undersell the domestic like product and likely would have
significant suppressing or depressing effects on the prices of the domestic like product.

3. Likely Impact™’

As discussed in connection with our determination respecting Turkey, the domestic
industry’s condition, based on its performance across various trade and financial measures, is
not vulnerable. The extent to which its performance during the period of review was
attributable to the orders on Italy is not clear. Representatives of several domestic producers
testified that the orders permitted them to make necessary capital investments to modernize
their facilities and to raise prices to cover increases in durum wheat raw material costs.”*® As
noted, however, not only was the domestic industry able to pass through higher costs in the
form of higher prices, it actually raised prices to a greater extent than increasing costs.™’

In view of the likely significant volume of subject imports from Italy and the likely
significant adverse price effects they would have in the U.S. market absent the orders, we find
that subject imports from Italy would likely have a significant adverse impact on the production,
shipments, sales, market share, and revenues of the domestic industry. This reduction in the
industry’s production, shipments, sales, market share, and revenues would likely result in
declines in the industry’s profitability as well as its ability to make and maintain necessary
capital investments. We therefore conclude that if the antidumping and countervailing duty
orders on Italy were revoked, subject imports from Italy would likely have a significant adverse
impact on the domestic industry.

The record does not support the contention that an increase in subject imports from
Italy could have no significant adverse impact on the domestic industry because the industry
performed well during the period of review despite its loss of market share to nonsubject
imports. The domestic industry’s market share in 2012 was only 0.8 percentage points lower
than in 2007, and increased nonsubject import competition did not prevent the domestic
industry from maintaining its prices while costs declined between 2008 and 2010, yielding

7 commerce conducted an expedited review with respect to the antidumping duty order on subject

imports from Italy. It found likely dumping margins of 20.84 percent for Arrighi S.p.A. Industrie
Alimentari and affiliate Italpasta S.p.A.; 14.78 percent for La Molisana Industrie Alimentari S.p.A.; 12.14
percent for Ligouori Pastificio Dal S.p.A.; 18.23 percent for Pastificio Fratelli Pagani S.p.A.; and an all
others rate of 16.51 percent. 78 Fed. Reg. 2368 (January 11, 2013).

Commerce conducted an expedited five-year review with respect to the countervailing duty order on
subject imports from Italy. It found likely net countervailable subsidy rates for sixteen Italian subject
manufacturers/exporters/producers ranging from 5.22 percent to 13.58 percent, and an all others rate
of 7.39 percent. 78 Fed. Reg. 693 (January 4, 2013).

138 Hearing Tr. at 19-20 (Vermylen); 25 (Hasper); 30-31 (Faucett); 142-143 (George).

% CR/PR at Table C-1; CR at 1lI-25 and n.33; PR at I1-15 and n.33.
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higher operating income.’® By contrast, we have found that subject imports from Italy would
likely increase their penetration of the U.S. market significantly after revocation by underselling
the domestic like product to a significant degree, which would likely have a significant adverse
impact on domestic prices and revenues.

We have also taken into account whether there are other factors that likely would
affect the domestic industry. The share of the U.S. market held by nonsubject imports
increased irregularly during the period of review from *** percent in 2007 to *** percent in
2012."' The average unit values of nonsubject imports have been comparable to the average
unit values of the domestic industry during most of the period of review.'®* As indicated above,
increased nonsubject import competition did not prevent the domestic industry from
performing well during the period. There is no evidence in the record suggesting that
nonsubject foreign producers have the incentive to increase significantly their presence in the
U.S. market in the reasonably foreseeable future.

Accordingly, notwithstanding the presence of nonsubject imports in the U.S. market, we
have found that if the antidumping and countervailing duty orders on Italy were revoked
subject imports would likely have a significant adverse impact on the domestic industry. In
sum, we conclude that if the orders are revoked, subject imports from Italy would likely lead to
the continuation or recurrence of material injury to the domestic industry within a reasonably
foreseeable time.

IV. Conclusion

For the above-stated reasons, and those set forth in the sections of the majority views
that we join, we determine that revocation of the antidumping and countervailing duty orders
on certain pasta from Italy would be likely to lead to continuation or recurrence of material
injury within a reasonably foreseeable time and that revocation of the antidumping and
countervailing duty orders on certain pasta from Turkey would not be likely to lead to
continuation or recurrence of material injury within a reasonably foreseeable time.

1%0 CR/PR at Table IlI-7.

'°1 CR/PR at Table I-1.

162 Average unit values for nonsubject imports ranged between *** in 2007 and *** in 2012, while
average unit values for domestic producers ranged between *** in 2007 and *** in 2012. CR/PR at
Table I-1.
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PART I: INTRODUCTION
BACKGROUND

On September 4, 2012, the U.S. International Trade Commission (“Commission” or
“USITC”) gave notice, pursuant to section 751(c) of the Tariff Act of 1930, as amended (“the
Act”)}, that it had instituted review(s) to determine whether revocation of the countervailing
and antidumping duty orders on certain pasta from Italy and Turkey would likely lead to the
continuation or recurrence of material injury to a domestic industry.” > On December 10, 2012,
the Commission determined that it would conduct full reviews pursuant to section 751(c)(5) of
the Act.” The following tabulation presents information relating to the background and
schedule of this proceeding:’

119 U.S.C. 1675(c).

2 Certain Pasta From Italy and Turkey; Institution of Five-year Reviews Concerning the Countervailing
and Antidumping Duty Orders on Certain Pasta From Italy and Turkey, 77 FR 53909, September 4, 2012.
All interested parties were requested to respond to this notice by submitting the information requested
by the Commission.

* In accordance with section 751(c) of the Act, the U.S. Department of Commerce (“Commerce”)
published a notice of initiation of five-year reviews of the subject antidumping and countervailing duty
orders concurrently with the Commission’s notice of institution. Initiation of Five-Year (“Sunset”)
Review, 77 FR 53867, September 4, 2012.

* Certain Pasta From Italy and Turkey; Notice of Commission Determination To Conduct Full-Five-Year
Reviews, 78 FR 959, January 7, 2013. On December 10, 2012, the Commission determined that it should
proceed to full reviews in the subject five-year reviews pursuant to section 751(c)(5) of the Act. The
Commission found that the domestic interested party group response to its notice of institution (77 FR
53909, September 4, 2012) was adequate and that the respondent interested party group response with
respect to Turkey was adequate, and decided to conduct full reviews of the countervailing duty order
and antidumping duty order on imports of certain pasta from Turkey. The Commission found that the
respondent interested party group response with respect to Italy was inadequate. Notwithstanding the
Commission’s adequacy determination regarding Italy, the Commission determined to conduct full
reviews of the countervailing duty order and antidumping duty order on imports of certain pasta from
Italy to promote administrative efficiency in light of its decision to conduct full reviews with respect to
Turkey.

®> The Commission’s notice of institution, notice to conduct full reviews, scheduling notice, and
statement on adequacy appear in appendix A and may also be found at the Commission’s web site
(internet address www.usitc.gov). Commissioners’ votes on whether to conduct expedited or full
reviews may also be found at the web site. Appendix B presents the witnesses appearing at the
Commission’s hearing.



Effective date Action

Commerce’s continuation of countervailing and antidumping duty orders on

Octobe