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Revised Tables II- I and II-2 for

DATA TABLES DISPLAYED IN TEXT OF DETERMINATION

Table Second Remand 1:
Weighted average U.S.
and Japanese prices and
margins of underselling,
1997-2000

Table Second Remand I presents annual weighted-average unit price or
weighted-average discount rate data for both subject imports and
domestic merchandise. It also sets forth, for each purchaser, an annual
weighted-average underselling or overselling margin. It is largely a
consolidation of Tables TCCSS-2 and TCCSS-3, which were attached to
the Commission's First Remand Determination. Second Remand Table
1 differs from those prior tables in that: (1) it consolidates data for ***
into single lines for each of those purchasers; and (2) it uses revised and
consolidated data for***.

Table Second Remand 2:
Simple average U.S. and
Japanese prices and
margin of underselling,
1997-2000

Table Second Remand 2 presents simple average unit prices or simple
average distount rate data reported by each purchaser for subject and
domestic merchandise. It also sets forth, for each purchaser, an annual
corresponding underselling or overselling margin. It is largely the same
as Table V-16, which was used in the original determination and was
attached to the first remand determination. It differs from prior Table V16 in that: (1) it consolidates data for*** into single lines for each of
those purchasers; (2) it uses revised and consolidated data for***; and
(3) it corrects the margins reported for those purchasers that reported
data on the basis of discount rates.

Table Second Remand 3:
Bid Comparisons:
Number of Japanese final
bids and (total volume
awarded in short tons),
1997-2000

Table Second Remand 3 shows the relative level of Japanese bids vis-avis U.S. bids. Each Japanese supplier's bid is compared to U.S.
producers' bids; each bid is placed in the appropriate column (e.g.,
"Below all U.S. bids", "Within the range of all bids", etc.) along with the
total quantity awarded based on the Japanese bid. This table is largely
the same as the "Bid Comparisons" table that was on page 10 of the first
remand determination. It differs in that: ( 1) it uses revised and
consolidated data for***; and (2) it consolidates data for*** into single
lines for each of those purchasers.

Table Second Remand 4:
Weighted-average nonsubject and Japanese
prices and margins of
underselling, 1997-2000

Table Second Remand 4 shows the weighted average nonsubject and
subject Japanese unit prices or discount rates. It also shows applicable
margins of underselling or overselling. Table Second Remand 4 is
largely a consolidation of the data in Tables TCCSS-5 and TCCSS-6,
which were attached to the Commission's first remand determination.
Table Second Remand 4 differs from those prior tables in that: (1) it uses
revised and consolidated*** data; (2) it consolidates data for*** into
single lines for each of those purchasers and (3) it reverses the order of
the columns for nonsubject and subject imports. The latter change was
made for presentation purposes only, so that Table Second Remand 4
corresponds to Table Second Remand 5.

Table Second Remand 5:
Bid Comparisons:
Number of nonsubject
final bids, 1997-2000

Table Second Remand 5 shows the relative level of nonsubject bids visa-vis Japanese bids. Each nonsubject supplier's bid is compared to
Japanese producers' bids; each bid is placed in the appropriate column
(e.g., "Below all Japanese bids", "Within the range of all bids", etc.).
This table is largely the same as the "Bid Comparisons" table on page 46
of the first remand determination. It differs in that: (1) it uses revised
and consolidated data for***; and (2) it consolidates data for*** into
single ·Jines for each of those purchasers.

DATA TABLES ATTACHED TO DETERMINATION:
Revised Table TCCSS-1:
Firm-specific U.S. and
Japanese final bid and
volume data, 1997-2000

Revised Table TCCSS-1 displays for each responding purchaser the
range of final bids submitted by U.S. and Japanese suppliers, and the
volumes purchased from U.S. and Japanese suppliers, by year. It is
identical to Table TCCSS-1 attached to the first remand determination,
except that it uses revised*** data.

Revised Table V-9:
TCCSS: ***'s
purchasing history, 19972000

Revised Table V-9 displays the bid pricing data submitted to the
Commission by***. It revises Table V-9 that was found at page V-19 of
the staff report. It differs from the original Table V-9 in that it includes
data for tin plate (drawn and ironed) and chromium coated steel.

Revised Tables 11-1 and
11-2 for***: U.S.
purchaser, quantities, and
average unit values of
tin-chromium-coated
steel sheet, 1997-99

Revised Tables 11-1 and 11-2 display amended data regarding purchases
by*** only. Regarding***, the revision corrects the omission of ***'s
purchase data from Table 11-1 on page II-7 of the staff report. Regarding
***,the revision shifts its data***;*** data were not previously shown
on Tables 11-1 or 11-2. The data on Tables 11-1 and 11-2 for the remaining
purchasers are unaffected by these changes.

VIEWS OF THE COMMISSION ON SECOND REMAND
By order dated December 4, 2003, the U.S. Court oflntemational Trade directed the Commission
to comply with the mandate of the U.S. Court of Appeals for the Federal Circuit set forth in the Federal
Circuit's decision, Nippon Steel Corporation v. International Trade Commission ("Nippon III"). 1 In that
opinion, which issued on October 3, 2003, the Federal Circuit instructed the Court oflnternational Trade
to vacate its earlier decision in Nippon Steel ("Nippon IJ''). 2 In Nippon II, the Court instructed the
Commission to vacate its affirmative final antidumping determination in Tin- and Chromium-Coated
Steel Sheet from Japan, Investigation No. 731-TA-860 (Final) (Remand) and to enter a negative final
determination in its stead. 3 The Federal Circuit also ordered the Court to remand the determination back
to the Commission for further analysis and explanation. 4 The Federal Circuit further instructed the
Commission to "attend to all the points made by the Court of International Trade" in its decision in this
proceeding, "especially those of the second opinion which the Commission has not yet had an
opportunity to address." 5
After consideration of the Federal Circuit's decision in Nippon III and the Court oflntemational
Trade's previous two decisions in this appeal, the Commission determines that an industry in the United
States is materially injured by reason of subject imports of tin- and chromium-coated steel sheet
(TCCSS) from Japan that the Department of Commerce found to be sold in the United States at less than
fair value ("LTFV"). 6 7 As directed by the Federal Circuit, the Commission addresses below in detail the
concerns of the Court of International Trade that were raised in its prior decisions in this appeal.

BACKGROUND
The procedural history of this case is complicated and the Commission's analyses of the issues
arising in its prior determinations have been lengthy and complex. Accordingly, we briefly summarize
below the procedural history of this appeal and provide a succinct discussion of the issues addressed in
each Commission or Court opinion issued during this process.

1

2

Ct. Nos. 03-1018 & 03-1019, October 3, 2003.
Slip Op. 02-86 (August 9, 2002) ("Nippon If').

3

Nippon II at 43-44.

4

Nippon Ill at 2.

5 Nippon

Ill at 5.

Chairman Deanna Tanner Okun, Vice Chairman Jennifer A. Hillman, Commissioner Marcia E. Miller, and
Commissioner Charlotte R. Lane join in the majority views. Commissioner Lane adopts by reference the two prior
determinations of the Commission.
6

7 Commissioners Stephen Koplan and Daniel Pearson dissenting. Commissioner Koplan reaffirms his original
dissenting views, finding that an industry in the United States is not materially injured or threatened with material
injury by reason of subject imports of tin- and chromium-coated steel sheet from Japan that the Department of
Commerce found to be sold in the United States at less than fair value. See Dissenting Views of Chairman Stephen
Koplan, Tin- and Chromium-Coated Steel Sheet from Japan, Investigation No. 73 l-TA-860 (Final), Publication
3337 (Aug. 2000) at 21. Commissioner Pearson dissents, finding that an industry in the United States is not
materially injured or threatened with material injury. Commissioner Pearson did not participate in either the original
vote or the vote on the first remand. He adopts as his own the views in Sections I and II of the Commission's
Original Determination and also adopts as his own the dissenting Views of Commissioner Koplan.

A.

The Commission's Original Determination.

In August 2000, the Commission determined that an industry in the United States was materially
injured by reason of subject imports of tin- and chromium-coated steel sheet ("tin mill products" or
"TCCSS") from Japan that were found to be sold in the United States at less than fair value. 8 The
Commission found that the volume of the subject tin mill products, and the increases in their volume, had
grown rapidly over the period of investigation, 9 that there had been significant underselling by the subject
imports during the period, that subject imports depressed domestic prices and prevented domestic price
increases during the period, 10 and that the subject imports had a significant adverse impact on the
domestic industry, whose condition deteriorated considerably during the period as import volumes
grew. 11
In its determination, the Commission specifically took into account several conditions of
competition when performing its analysis of pricing in the market. In particular, the Commission found
that demand was stable in the market, 12 domestic and imported tin mill products were used
interchangeably, 13 the market was characterized by the annual negotiation of supply contracts that
established price and target quantities for the upcoming year, there was a high degree of price sensitivity
in the market, 14 as well as a relatively small number of sellers and buyers in the market, 15 and nonsubject
imports of tin mill products were a "significant competitive factor in the market." 16
With these considerations in mind, the Commission found that there was significant price
underselling by the imported merchandise and that the subject imports depressed and suppressed prices
to a significant degree during the period. 17 Because the market was characterized by the negotiation of
annual contracts setting prices for a year, the Commission analyzed detailed annual bid data provided by
purchasers. 18 On the basis of those data, the Commission found that purchasers generally paid declining
prices to domestic producers during the period of investigation, that the frequency and the magnitude of
underselling by subject merchandise increased dramatically over the period of investigation, and that the
underselling correlated with the decline in domestic pricing during the period. 19 The Commission also
noted that documentary evidence on the record showed that aggressive pricing by importers of Japanese

Tin- and Chromium-Coated Steel Sheet from Japan, Investigation No. 73 l-TA-860 (Final), Publication 3337
(Aug. 2000) ("Original Determination"). Hereinafter all cites to our Original Determination are to the Confidential
Views of the Commission.
8

9

Original Determination at 12-13.

10

Original Determination at 14-23.

11

Original Determination at 23-27.

12

Original Determination at 7-8.

13

Original Determination at 8.

14

Original Determination at 8 & 14.

15

Original Determination at 9.

16

Original Determination at 10.

17

Original Determination at 14-23.

18 Although the Commission noted that the annual U.S. Steel list price used as the basis for negotiations in the
market increased slightly between 1997 and 1998, the Commission found that the list price did not increase in 1999
and the increased discounts offered by the suppliers in 1998 more than offset the increase in the list price in 1998.
Original Determination at 15.
19

Original Determination at 15-16.
2

TCCSS had been used by some purchasers during price negotiations with the domestic suppliers and that
Japanese supply was recognized as an important factor affecting U.S. prices. 20

B.

The Court of/nternational Trade's Decision in Nippon I

On September 26, 2000, the Japanese respondents appealed the Commission's affirmative
determination to the Court oflntemational Trade ("Court"). 21 After receiving extensive briefing and
argument on the issues addressed by the Commission in its Original Determination, the Court issued its
opinion on December 31, 2001. In that opinion, the Court affirmed the Commission's finding of
significant volumes but remanded the Commission's pricing and impact analysis for a "more complete
analysis." 22 After identifying a number of aspects of the Commission's decision that required additional
analysis, the Court directed the Commission to:
•

reconsider its underselling analysis to account for discrepancies
between the way in which the pricing data was reported;

•

explain the Commission's methodology for making price
comparisons for underselling;

•

indicate the basis for calculating the yearly average margin of
underselling and for concluding that such margins are
significant;

•

reassess its conclusions with respect to a correlation between
subject import competition and domestic prices;

•

reevaluate its price sensitivity finding in light of evidence in the
record; and

•

indicate the data and context upon which the Commission based
its lost sales findings. 23

The Court also directed the Commission to reexamine its causation analysis by taking into account the
role of non-price factors in purchasing decisions and the role of nonsubject imports in the market. 24

20

Original Determination at 16.

21

See Summons filed in United States Court of International Trade by Plaintiffs (September 26, 2000).

22 Nippon Steel Corp. v. United States, 182 F. Supp 2d 1330 (Ct. Int'l Trade 2001). Throughout the remainder of
this second remand determination, we cite to the confidential Slip Opinion of the Court (Slip Op 01-154, December
31, 2001) as "Nippon I".
23

Nippon I at 48.

24

Nippon I at 35-47.

3

C.

The Commission's First Remand Determination

In March 2002, the Commission issued its First Remand Determination to the Court. 25 In its
determination, the Commission reexamined the record in detail and provided an extensive discussion of
the issues raised by the Court in Nippon I. In response to the Court's concerns, the Commission
explained why it had used bid price data as the basis for its pricing analysis rather than quarterly pricing
data. 26 The Commission also explained why it had been necessary to present purchaser pricing data
using different reporting bases and why it was reasonable to rely on such data, as presented, for its
underselling analysis. 27 The Commission also compiled a new series of price comparison charts to
perform additional analysis of the pricing impact of the subject imports, again concluding that there was
significant underselling and that subject import pricing had had a significant depressing and suppressing
effect on domestic pricing.
The Commission also explained that subject underselling margins, though small, were all within
the range that purchasers had reported as being likely to cause them to shift between suppliers, 28 and that
this underselling was not explained by the existence of a delivery time price premium enjoyed by the
domestic industry. 29 The Commission also reaffirmed its finding that the market was price sensitive,
noting that the record indicated that purchase decisions were heavily focused on price and that purchasers
appeared to place great weight on price differentials of as little as 1.07 percent.30
In addition, the Commission found that the record evidence relating to purchaser pricing and
purchase volumes did not indicate that there was not a causal link between the subject imports and the
industry's declines. 31 The Commission explained why it believed that pricing, rather than the industry's
supposed quality and delivery problems, had been the primary cause of the increased volumes of subject
merchandise in 1998 and 1999.32 Finally, the Commission re-examined the role of nonsubject imports in
the market and found that they were not so significant a cause of injury to the industry that the subject
imports could not be said to be materially injuring the industry. 33

D.

The Court of/nternational Trade's Decision in Nippon II

After further briefing by the parties, the Court issued its second decision on August 9, 2002. 34 In
that decision, the Court vacated the Commission's affirmative injury determination and directed the
Commission to enter a negative determination.35 As grounds for the decision, the Court asserted that the
Commission had failed to "cite any evidence that can sustain" its conclusion that the subject imports
25 Views of the Commission on Remand, Tin- and Chromium-Coated Steel Sheet from Japan, Investigation No.
731-TA-860 (Final) (March 2002) ("First Remand Determination").
26

First Remand Determination at 3-6.

27

First Remand Determination at 7-8.

28

First Remand Determination at 11-13.

29

First Remand Determination at 13-14.

°First Remand Determination at 14-16.

3

31

First Remand Determination at 23-26.

32

First Remand Determination at 30-40.

33

First Remand Determination at 40-46.

34 Nippon Steel Corp. v. United States, 223 F. Supp 2d 1349 (Ct. Int'l Trade 2002). Throughout the remainder of
this determination, we refer to the confidential Slip Opinion of the Court (Slip Op 02-86) as "Nippon If'.

35

Nippon II at 43-44.
4

caused material injury to the domestic tin mill industry. 36 In particular, the Court stated that the
Commission failed to follow its instruction to compile its pricing data in a consistent manner, 37 failed to
explain why it analyzed only a subset of the record pricing data, and failed to take into account
explanatory information provided by purchasers suggesting that quality and service, rather than price,
were their primary reasons for shifting sales to the subject imports. 38
The Court also stated that the Commission failed to address specific pricing patterns for
individual purchasers that were inconsistent with its finding of subject price effects, and did not
adequately address the extent to which there was a premium paid for the domestic merchandise because
of its superior lead-time characteristics. 39 The Court also found that the Commission failed to take into
account relevant factors, such as quality and service, when assessing the price sensitivity of the tin mill
market40 and did not address the fact that domestic and import price negotiations are conducted on
separate tracks. 41
Finally, the Court stated that the Commission failed to respond adequately to the Court's
concerns that the predominant reason for the harm being suffered by the industry were the quality and
service problems it experienced during the period of investigation, as well as the impact of nonsubject
imports on domestic pricing. 42

E.

The Court o[Appeals {Or the Federal Circuit's Decision in Nippon III

On October 11, 2002, the Commission appealed the Court's decision in Nippon !Ito the Federal
Circuit. On October 3, 2003, the Federal Circuit issued an opinion and order vacating the Court's
decision in Nippon II and directing the Court to remand the determination to the Commission for further
explanation and analysis. 43
The Federal Circuit noted that the case record includes "two long and detailed opinions by the
four person Commission majority and two exceptionally thorough and incisive opinions by the Court of
International Trade," each of which described and analyzed the "voluminous and complex evidence in
the Commission record."44 The Federal Circuit stated that the Commission and the Court disagree about
the "degree to which the purchaser testimony on the reasons for increased imports of the subject imports
was undercut by subsequently produced documents."45 The Federal Circuit noted, however, that "it is
ultimately irrelevant to our decision whether the Commission or the Court of International Trade did
better at drawing the most reasonable inferences from the economic documents as compared to
testimonial assertions."46 Instead, the panel stated, "[u]nder the statute only the Commission may find

36

Nippon II at 4.

37

Nippon II at 4.

38

Nippon II at 4.

39

Nippon II at 5.

40

Nippon II at 5.

41

Nippon II at 5.

42

Nippon II at 4.

43

Nippon III at 5.

44

Nippon III at 3.

45

Nippon III at 3.

46

Nippon III at 4.

5

the facts and ultimately determine injury- subject, of course, to Court of International Trade review
under the substantial evidence standard."47
In the Federal Circuit's view, the Court went "beyond its statutorily assigned role to 'review"' to
the extent that it engaged in finding facts, determined witness credibility, and interposed its own
determinations on causation and material injury itself. 48 Because the Court abused its discretion in this
regard, the Federal Circuit ordered it to remand the determination to the Commission for further
proceedings. However, because of the "multiplicity, specificity, and cogency" of the Court's critiques of
the Commission's First Remand Determination, the Federal Circuit stated that the Commission would on
remand "attend to all the points made by the Court of International Trade, especially those of [Nippon II]
which the Commission has not yet had the opportunity to address." 49

THE COMMISSION'S ANALYSIS
In accordance with the orders of the Court and the Federal Circuit, we address below all the
points made by the Court of International Trade, especially those of Nippon II, which we have not yet
had the opportunity to address in this proceeding. We note that, in doing so, we have attempted, to the
fullest extent possible, to provide additional explanation for each of the points raised by the Court in
Nippon II, and have discussed each of this points in the order in which they occur in the Court's opinion.
We incorporate in this Second Remand Determination our two prior opinions in this proceeding:
our Original Determination and our First Remand Determination. As the Federal Circuit noted in Nippon
Ill, those two determinations were "long and detailed" and were based on an extensive evidentiary
record. 50 As a result, we have tried not to reiterate or incorporate below all of our findings on a particular
issue or matter, except insofar as is necessary to address the Court's concerns as they were outlined in
Nippon II. However, we note that, on occasion, we have reiterated certain aspects of our prior analysis
where we felt that it was necessary to fully articulate our thinking on a particular matter. Accordingly,
we address below each of the issues raised by the Court in Nippon II concerning our compilation and
analysis of pricing data, our findings on underselling and price suppression and depression, and our
determination that subject imports caused material injury to the domestic industry.
We therefore tum first to the Court's analysis relating to our assessment of the effects of subject
imports on domestic prices, which is set forth at pages 7 through 32 of Nippon ll. 51

I.

The Effect of Subject Imports on Domestic Prices
A.

Methodology for Making Price Comparisons
1.

Selection and Compilation of Price Comparison Data

In its original determination, the Commission performed its pricing analysis by relying on bid
comparison tables for the individual purchasers in the tin mill market. 52 These data had, however, been
reported by purchasers on different methodological bases and were, therefore, difficult to reconcile in a

47

Nippon III at 4.

48

Nippon III at 5.

49

Nippon III at 5.

50

Nippon III at 3.

51 We note that, because of the length and detail of the Court's discussion of various issues in Nippon II, we have
used the same headings contained in the Court's opinion in Nippon II.
52

Original Determination at 14-15.
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meaningful manner. 53 In Nippon I, the Court therefore directed the Commission on remand to "present
its pricing comparison data in a reasonably consistent manner with respect to purchaser and product
grouping, as well as the expression of prices bid and paid."54 On remand, the Commission explained to
the Court that it was unable to report the pricing data on a consolidated and uniform basis because of the
inconsistency in reporting methodologies and because of possible product mix issues. 55
In Nippon IL the Court found the Commission had not complied with its instructions to "explain
the selection and compilation of data on underselling" or to "indicate the criteria for its decision to limit
its underselling analysis to particular data." 56 The Court stated that the Commission did not adequately
explain, or could not explain, its decision to keep a particular purchaser's pricing in "disaggregated
form" for its separate facilities and products. 57 The Court also criticized the Commission for not
explaining why it limited its analysis to a "pool of comparisons" which included only ''those instances in
which sales were ultimately made from both Japanese and U.S. suppliers," rather than using all bids,
including those where "purchases were made only from suppliers from one of the countries."58 Finally,
the Court stated that, on remand, the Commission inappropriately relied solely on underselling in one
year, 1999, to support its findings of price suppression and depression. 59
In light of the Court's concerns as expressed in Nippon II, we have again reviewed the record
evidence on underselling, as well as the methodology we used to perform our underselling analysis in our
original and remand determinations. We first note that, in our view, the underselling analysis in our prior
two determinations did not focus solely on the incidence of underselling for one year, 1999, as the Court
believes. On the contrary, in our determinations, we focused our examination of underselling on the
manner in which the incidence, levels, and margins of underselling by the subject imports changed over
the entire period of investigation. 6° For example, in our original determination, we noted that, in our
view, the bid comparison data obtained in the investigation showed that "the frequency and magnitude of
underselling by subject merchandise increased dramatically over the period of investigation,"61 and
specifically described in our analysis the manner in which the number of Japanese bids and the margins
of underselling increased from year to year during the period of investigation. 62
Similarly, when using recompiled underselling data in our First Remand Determination, our
analysis focused on changes in the incidence and margins of underselling over the period of investigation
as well, specifically noting that the recompiled bid data showed an increased level of Japanese
underselling between 1997 and 1999 and that, when examined on a customer-specific level, the
53

First Remand Determination at 7; CR at V-9, PR at V-6.

54

Nippon II at 8.

55

First Remand Determination at 7-9.

56

Nippon II at 12.

57

Nippon II at 11.

58

Nippon II at 11.

59

Nippon II at 12.

60

See, e.g., Original Determination at 15-16; First Remand Determination at 9-12.

61

Original Determination at 15-16.

62 "Coinciding with this declining trend in pricing, the frequency and the magnitude of underselling by subject
merchandise increased dramatically over the period of investigation. In 1997, four Japanese bids out of thirteen
undersold the domestic producers' bids. In 1998, seven out of sixteen bids undersold domestic bids. By 1999 that
number had risen to 21 out of 25 bids. Compounding this trend was the significant increase in the magnitude of the
underselling. In 1997 Japanese bids were generally not underselling domestic bids. In 1998 Japanese bids undersold
domestic bids by 0.70 percent on average and by 1999, when subject import volume was greatest, the magnitude of
underselling had risen to 5.77 percent on average." Original Determination at 16.
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underselling margins of the subject imports generally increased throughout the period. 63 While it may be
true that the underselling analysis in our First Remand Determination did emphasize the significant
increase in underselling patterns in 1999, the emphasis on that year does not mean that we failed to
consider the underselling levels in 1997 and 1998.64 In other words, when considered as a whole, the
entire body of our underselling analysis in this proceeding was intended to indicate that the underselling
levels that existed in 1997 and 1998 were a significant aspect of our finding that the subject imports
pricing patterns during the period affected both the prices and volumes of the domestic industry during
the period.
Second, we have considered the Court's concern expressed in Nippon II that the Commission
"narrow[ ed] the pool of comparisons to only those instances in which sales were ultimately made from
both Japanese and U.S. suppliers" and did not include "instances in which bids were received from both
U.S. and Japanese producers yet purchases ultimately were made only from suppliers from one of the
countries." We would like to correct what is, in our view, a reasonable misunderstanding by the Court of
the manner in which we analyzed underselling. In our previous determinations, we did, in fact, include in
our underselling analysis all final bids in which there was a subject and domestic bid offered to a
purchaser, even when a sale was not made to the subject or domestic bidder. 65 In this regard, we note
that the Commission included the data for all these final bids in company-specific bid tabulations in part
V of the StaffReport. 66 As a result, data for these bids were included in the Commission's tabulations of
the pricing data in Table V-16 (which displays prices for all purchasers and underselling margins and
was attached to our remand views) and on page V-22 of the Staff Report (which shows instances in
which subject import bids were above, below, or within the range of U.S. bids). 67 Thus, the Commission
did analyze price competition for subject and domestic bids even on those bids in which sales were not
awarded to subject or domestic producers.
We believe this issue arises because, in conducting its remand, the Commission misunderstood
the Court's instructions in Nippon 1 To understand the issue, it is helpful to review the type of pricing
data collected by the Commission. The vast majority of the pricing data collected from purchasers in our
original investigation was final bid price data. 68 Nearly all of the final bid price data reported were
instances in which the purchaser awarded the supplier some volume of sales. Of all of the final U.S. and
Japanese bids, only about 7 percent were awarded no volume. 69 Only 3 purchasers - *** - reported

63

First Remand Determination at 9-10.

64 In this regard, for example, we note that we still believe that the underselling analysis set forth in our original
First Remand Determination does show that there was an increase in the incidence and levels of underselling for both
1998 and 1999. We have not indicated that the analysis set forth in that determination was unreliable or that it was
not one manner of appropriately assessing changes in underselling rates throughout the period, nor do we view the
Court's decisions as indicating that the underselling data in that original determination was unreliable. Nippon I at

18-22.
It is understandable that the Court believed that the Commission did not consider the unsuccessful bids, as it
thought that counsel for the Commission, at oral argument during the Nippon I proceedings, had stated that the
Commission had done so in its Original Determination. We regret any misunderstanding this may have caused on
the part of the Court, and our failure to clarify the matter on remand.
65

66

CR and PR at Table V-1 through V-13.

67 For example, the tabulation (CR at V-22, PR at V-8) included two bids submitted by Japanese producer*** in
1998 and 1999 as instances of"bids within the range of the domestic producers," even though the Japanese producer
did not win any sales volumes from*** as a result of those bids. CR and PR at Table V-1.
68

See CR V-9 to V-22, PR at V-6 to V-8, and CR and PR at Tables V-1 to V-13.

Calculated from CR and PR at Tables V-1 through V-13, including revisions to Table V-9 (out of 358
observations, 26 final bids resulted in no final volume during the period 1997-2000).
69
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initial bids as well as final bids. 70 As discussed above, the Commission used data in its original
determination that included all the final bid price data, including those bids that were not awarded
volume.
On remand, the Commission sought to respond to the points raised by the Court in Nippon I. The
Commission focused on the Court's reference to the Commission's failure to explain why it had "based
its underselling calculations solely on the number of individual bids from purchasers that purchased from
both Japanese and domestic suppliers in a particular year, irrespective of volume." 71 In response to the
Court's apparent criticism of the fact that the Commission's analysis was performed "irrespective of
volume", the Commission revised its price tabulations on remand to include references to the volume of
sales won by the various suppliers based on particular bids. The Commission calculated underselling
margins that were weighted according to the volumes associated with particular bids. 72 The Commission
also produced a tabulation that included the volumes awarded to Japanese suppliers based on bids that
were above, below, or within the range of U.S. bids. 73
While we believe that these volume-related tabulations are appropriate and meaningful, it is now
clear from Nippon II that the Commission in its Remand Determination misunderstood the thrust of the
Court's concerns with its use of the price data. The Court has made clear that its "principal concern"
pertains to the Commission's decision "to narrow the pool of comparisons to only those instances in
which sales were ultimately made from both Japanese and U.S. suppliers." As a result, in this
determination we have considered (as we did in our original determination) price data that include all the
final bids, including those few bids that did not result in a supplier being awarded volume. These data
are set out in Table Second Remand 2, infra.
We have noted the Court's concern that the Commission's use only of bids that were awarded
volume may be "unprecedented" in cases involving bid data. It is correct that in a bid context the
Commission typically does consider losing bids. 74 However, the Commission does not generally seek to
calculate an underselling margin using those bids. When the Commission calculates underselling
margins it typically does so on a weighted-average basis. 75 Weight-averaging is a longstanding
Commission practice that gives greater prominence to higher-volume sales in calculating margins.
Weighted-average calculations require, however, that prices have some associated volume, and therefore
could not include unsuccessful bids that were not awarded any volume. Thus, in assessing underselling
margins, we have relied primarily on weighted average prices for domestic and subject imported
products, which are set out in Table Second Remand 1, infra. We have also relied on data that show the
number of Japanese bids that were higher, lower, or within the range of U.S. bids, and the volumes

°CR and PR at Tables V-1 through V-13.
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71

Nippon I at 19.

72

Remand Determination, Tables TCCSS-2 and TCCSS-3.

73

Remand Determination at 10.

74 Large Newspaper Printing Presses and Components Thereof, Whether Assembled or Unassembled, from
Germany and Japan, Inv. Nos. 731-TA-736-737 (Final), USITC Pub. 2988 at 30-31 (Aug. 1996).

See e.g., Certain Hot-Rolled Steel Products from Japan, Inv. No. 731-TA-807, USITC Pub. 3202 (June 1999)
(Final), at 14-6; Non-Malleable Cast Iron Pipe Fittings from China, Inv. No. 73 l-TA-990, USITC Pub. No. 3586
(March 2003) (Final) at 12-13; Ball Bearings from China, Inv. No. 731-TA-989, USITC Pub. No. 3593 (April 2003)
(Final) at 14-15; Lawn and Garden Steel Fence Posts from China, Inv. No. 731-TA-1010, USITC Pub. No. 3598
(June 2003) (Final) at 12-13.
75
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associated with those bids. Those data include the unsuccessful bids, and are set out in Table Second
Remand 3, infra. 76
Before discussing those data, we address several other issues pertaining to how those data are
presented. The first is the Court's concern over the Commission's segregation of the pricing data
provided by***. We believe that we did try to provide the Court with a detailed, accurate, and
reasonable explanation of the reasons why we kept this company's data in dis-aggregated form in our
underselling compilations. 77 As the Court itself notes in Nippon 1178 and as we noted above, the
Commission explained on remand that it was reluctant to aggregate the pricing data reported by***
because the "company's data were based on average unit values ... , rather than discount rates," thus
indicating that consolidation of this data into single annual price figures might risk masking price
differences based on product mix or geographical considerations." The Commission also noted that the
company reported its data on the basis of a different fiscal year than other purchasers. 79 Thus, while the
Court may believe that our decision not to consolidate ***'s data "is not adequately explained or cannot
be explained," we would simply note that the Commission was, in good faith, trying to provide the Court
with a full explanation of its reasons for not consolidating the data.
However, after reviewing the Court's discussion of this issue in both Nippon I and Nippon II
more closely, we now recognize that the Court asked us to provide the aggregated*** data to help the
Court facilitate its review process, rather than because the Court necessarily felt that the aggregated data
would provide better or more specific insight into the role of subject imports in the bidding process for
** *. 80 Therefore, in this proceeding we have attempted to comply with the Court's wishes by calculating
a single aggregated unit price for all of***' s facilities and products. We then included that data in the
two tables set forth below which show price comparisons for all purchasers during the period of
investigation. 81
The first table, Table Second Remand 1, sets forth annual weighted-average unit price or
discount rate data for both subject imports and domestic merchandise during each year of the period of
investigation. It also sets forth, for each purchaser, an annual weighted-average underselling or

76 Unlike the final bid data, we believe that the initial bid data should be given little weight, because they pertain to
only 3 purchasers and even for those purchasers were superseded by the final bids For the sake of completeness, we
have also considered these initial bids. For***, the data show the following:***. For***, the data show***.***
only purchased***. Calculated from CR and PR Tables V-4a-4c, V-5, and V-10. We do not find that these data
materially alter the overall picture on underselling revealed by the final bids.

77

First Remand Determination at 9.

78

Nippon II at 10-11.

79 First Remand Determination at 9. In this regard, we would add that, in our view, aggregating ***'s data might
lose the specificity of that sales data, which aided our examination of the specifics of the bidding process in detail for
that purchaser. We would also note that in the remand determination we observed that the*** data, considered
separately, revealed a pattern of increased instances of underselling over the period examined. This was similar to
the pattern shown by the data pertinent to the rest of the purchasers. Remand Determination at 9-10. Thus it is not
clear that the issue of whether the *** data are treated separately or as part of aggregate industry data has any
substantive effect. Remand Determination at 9-10.

80

See Nippon I at 22; Nippon II at 8 & 10-11.

81 We note that, in Nippon I, the Court also expressed a desire that the Commission prepare its pricing and
underselling data by converting all discount rates or unit prices reported by purchasers to a single consistent basis
(that is, to present all pricing data on a unit price or discount rate basis.) Nippon I at 18, n.18; see also Nippon JI at 9
(section on standardization of pricing data). In Nippon II, the Court noted that Nippon had not challenged the
Commission's decision not to standardize the pricing data in this way in the remand determination and the Court
accordingly chose not to find that the Commission erred in this regard on remand. Nippon II at 9. Accordingly, the
Commission has not attempted to standardize the data in this remand for purposes of its underselling analysis.
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overselling margin. Table Second Remand 1 is largely a consolidation of Tables TCCSS-2 and TCCSS3, which were used in, and attached to, the Commission's first remand determination. 82
Table Second Remand 1: Weighted-average U.S. and Japanese prices, by year and purchaser
1997

Purchaser

-

U.S.
price

...

1998

Japan
price

Margin

...

...

U.S.
price
***

1999

Japan
price

Margin

...

...

• •

..• • •

U.S.
price
***

Japan
price
***

2000
Japan
price

Margin

... ... ...

...

Margin

U.S.
price

The second table, Table Second Remand 2, sets forth simple averages of the unit price or
discount rate data reported by each purchaser for subject and domestic merchandise for each year of the
period. It also sets forth, for each purchaser, an annual corresponding underselling or overselling margin.
Table Second Remand 2 is largely the same as Table V-16, which was used in our original determination
and was attached to our first remand determination. 83
Table Second Remand 2: Average prices (based on simple averages) and margins of underselling, by year and purchaser
1997

Purchaser

-

U.S.
price
***

Japan
price

-

1998

Margin
***

U.S.
price

...

Japan
price

1999

Margin

***

• • • •

U.S.
price

Japan
price

2000
Margin

U.S.
price

Japan
price

Margin

-. . . - ... ... - ... ...

With regard to the foregoing tables, we would like to bring to the Court's attention a data issue
pertaining to one purchaser. Specifically, when preparing this remand determination, we discovered an
omission in the pricing data reported in the Staff Report for purchaser***. The data displayed in Table
V-9 of the Staff Report represent only a portion of the pricing data supplied by*** to the Commission
(and released to the parties under the administrative protective order). It is not clear from the record why
the full set of*** data were not included in Table V-9; no party brought this omission to the attention of
the Commission. We apologize for the error. We have attached at the end of this determination a
Revised Table V-9 that includes all of the*** price data, and have used the revised*** data in
constructing Tables Second Remand 1, Second Remand 2, and Second Remand 3, and in revising tables
V-9 and TCCSS-1 (which also are attached to the end of this Second Remand Determination). In

82 Table Second Remand 1 differs from those prior tables in that: (1) it consolidates data for*** into single lines
for each of those purchasers; and (2) it uses revised and consolidated data for***. A purchaser's data were
consolidated by using a weighted average of the prices reported by that purchaser in a given year.

83 Table Second Remand 2 differs from prior Table V-16 in that: (1) it consolidates data for*** into single lines
for each of those purchasers; (2) it uses revised and consolidated data for***; and (3) it corrects the margins
reported for those purchasers that reported data on the basis of discount rates.
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general, the revised data add additional volume to ***'s total purchases, but do not substantially alter the
general underselling pattern shown for*** in the original Table V-9. 84
As can be seen, the underselling data in Table Second Remand 1 generally show increasing
levels of underselling by the subject imports over the course of the period of investigation. For example,
the record shows that subject imports first bid on ***'s sales in 1999 and immediately underbid the
domestic merchandise at a level of*** percent, despite *** .85 Moreover, the record data show that this
bid resulted in the award of*** .86 This pattern*** and resulted in the award of additional sales volumes
*** 87
Similarly, *** increased its purchases of subject imports substantially over the period in response
to consistent underselling by imports. 88 For sales to***, the subject imports undersold the domestic
merchandise by*** percent in 1997, ***percent in 1998, ***percent in 1999, and*** percent in
interim 2000. 89 These consistent underselling margins were correlated with the trend in ***'s purchases
of subject merchandise during the period, as its contract volumes for these years *** .90 ***'s purchases
of subject imports ***,but only after the filing of the antidumping petition in October 1999.91
*** increased its bid awards for subject merchandise overall during the period as subject imports
increased their underselling margins throughout the period. For ***,the underselling margins increased
from*** percent in 1997 to*** percent in 1998 and then to*** percent in 1999.92 Although the level of
the company's bid awards for subject imports***, the company increased its bid awards for subject
merchandise in 1999 by*** short tons over its 1998 levels. 93 This increase occurred when***. In sum,
an analysis of the underselling data reported in Table Second Remand 1 shows a general pattern of
increasing instances of underselling for significant individual purchasers during the period, which was
accompanied by significant increases in the volumes of the subject imports. 94 We would add that,
although the specific numbers differ slightly, these same underselling and volume correlations are shown
in Table Second Remand 2, which we also included above. 95
We also note that, in our remand determination, we presented information on the number of
subject import bids that were above, below, or within the range of all U.S. bids, and the sales volume
awarded pursuant to those bids. There, we observed that

84 Moreover, we note that a final data issue concerns Tables 11-1 and 11-2 of the Staff Report which set out annual
purchase volumes of the various purchasers. Specifically, the data for one purchaser(***) were not fully included in
these tables in the original report, and the data for another purchaser(***) were included in the wrong years.
Therefore, along with revised Table V-9, we have attached at the end of this determination Revised Tables 11-1 and
11-2 for those two purchasers only. The data in original Tables 11-1 and 11-2 is accurate for the other purchasers.
85

Table Second Remand 1.

86

Table Second Remand 1 (weighted average margin ofunderselling); Revised Table TCCSS-1 (***).

87

Table Second Remand 1.

88

Revised Table V-9.

89

Table Second Remand 1.

90

Revised Table TCCSS-1.

91

Revised Table TCCSS-1.

92

Table Second Remand 1.

93

Revised Table TCCSS-1.

94

Revised Table TCCSS-1.

See Table Second Remand 2, which uses simple average prices to calculate underselling based on all final bids
regardless of whether volume was awarded. Based on these calculations, subject imports***.
95
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Japanese bids were often within the range of or higher than U.S. bids in
1997 and 1998, but were generally lower than U.S. bids in 1999. The
instances of lower Japanese bids in 1999 represent higher volumes of
subject imports than in previous years. Particularly noteworthy are the
volumes ... associated with Japanese bids that were below all U.S. bids
for 1999 for all purchasers other than*** and for 1999/2000 for ***. 96
In light of the Court's concerns over the segregation of ***'s data, we present below Table Second
Remand 3, which corresponds to the table on page 10 of our remand determination, except that it: (1)
incorporates the ***data into the data for the rest of the industry; and (2) reflects the corrected*** data.
We have consolidated the ***data to avoid its possible over-representation in the aggregate data. 97
Table Second Remand 3: Bid Comparisons-Number of Japanese final bids and (total volume of final bids in short tons), 19972000
Year

Below all U.S. bids

Within the range
of all U.S. bids

Above all U.S.
bids

No comparable
final U.S. bid

Initial Japanese
bid but no final
Japanese bid

All purchasers
1997

2 (17,552)

6 (79,788)

0(0)

2 (13,535)

1 (0)

1998

4 (99,950)

5 (33,635)

0(0)

2 (12,510)

4(0)

1999

12 (224,068)

3 (6,385)

0 (0)

2 (10,800)

1 (0)

2000

3 (97,258)

2 (12,125)

0(0)

0(0)

2(0)

Total

21 (438,828)

16 (131,933)

0 (0)

6 (36,845)

8 (0)

Source: Compiled from CR and PR at Tables V-1 through V-13; comparable to tabulation appearing at CR at V-22. Data do not include two
final Japanese bids for which volume was "not available."

Table Second Remand 3 shows a pattern regarding the number of bids and sales volume that is
generally consistent with the table on page 10 of our first remand determination. In 1997, most Japanese
bids were within the range of the U.S. bids. In 1998, the Japanese bids for which there were competing
U.S. bids are fairly evenly split between instances in which the Japanese bids (a) are below all U.S. bids
and (b) within the range of all U.S. bids, with a smaller number of bids for which there were no
comparable final U.S. bids. For 1999, approximately 70 percent of the Japanese bids (12of17) were
below all U.S. bids.
In terms of the sales volume awarded to Japanese suppliers (in parentheses in Table 3), in 1997,
over 70 percent of the Japanese volume was awarded to Japanese bids that were within the range of all
U.S. bids. In 1998, this ratio shifted so that over 2/3 of the overall volume awarded to Japanese suppliers

96

Remand Determination at 9-10.

97 For each supplier (U.S. or Japanese), we have taken a simple average of its bids to*** in a given year. We have
used this average as if it were that producer's single "bid" in that year. We then compared the "bid" of each
Japanese supplier to the "bid" of each domestic producer and determined whether the Japanese bid was above,
below, or within the range of the domestic bids. We believe that this type of consolidation is somewhat artificial but
have done so in light of the Court's concern that ***'s data not be over-represented or segregated from the industrywide data. We note that concerns over over-representation arise only with respect to the number of bids, and not
with respect to the volume of sales won by Japanese suppliers.
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resulted from Japanese bids that were below all U.S. bids. In 1999, over 90 percent of Japanese volume
was the result of bids that were below all U.S. bids. 98
Thus, for 1997 to 1999 as a whole, Table 3 shows that a substantial majority of the volume won
by Japanese producers was the result of Japanese bids that were below all comparable U.S. bids. It also
shows that, in 1999, there was a large increase in the volume awarded to Japanese suppliers, and a
corresponding large increase in the share of that volume that resulted from lowest-priced Japanese bids.
We find that this information supports the conclusion that the frequency of Japanese underbidding was
significant, and that the underbidding had a significant effect on sales volumes in the market.
Finally, we note that the record indicates this increased underselling by the subject merchandise
had serious adverse effects on domestic pricing during the period. The record shows, and Nippon has not
contested, that prices for the domestic merchandise and the subject imports have declined over the period
of investigation, on an aggregate level, as well as with respect to the data reported by the individual
purchasers, as set forth above. While there are variations from these trends, 99 the general downward
trends in both subject and domestic pricing during the period and the increase in the incidence of
underselling by imports indicates that the subject imports have played a significant role in the declines in
the industry's overall pricing level during the period.
Moreover, we note that the record indicates that the subject imports have also suppressed
domestic prices to a significant degree during the period of investigation. In this regard, we note that the
industry's overall cost of goods sold increased significantly in relation to its net sales values throughout
the period, growing from 96.4 percent of its sales revenues in 1997 to 97.8 percent in 1998 and then to
101.3 percent in 1999 .100 This trend was consistent across the industry, with six of the seven domestic
producers reporting that their cost of goods sold increased as a percentage of net sales during the
period. 101 The increase in this ratio was caused primarily by the fact that the unit prices of the industry's
net sales declined by $31 per short ton during the period, at a rate that outstripped changes in the
industry's unit costs. 102 Moreover, the record shows that the industry's profitability levels declined
consistently during this period, falling from an operating loss margin of 0.9 percent in 1997, to 3.0
percent in 1998, and to 6.5 percent in 1999. 103 Although the industry's operating margin improved to a
loss of 1.9 percent in interim 2000, this occurred after the filing of the antidumping petition in October
1999, and continued to represent greater losses relative to sales than in 1997. 104
Given the foregoing, it is clear that the industry was experiencing substantial declines in its
overall profitability levels because of this cost-price squeeze, which was in tum due to competitive price

98 For 2000, 3 of the 5 bids were below all U.S. bids, and just under 90 percent of the Japanese volume was
awarded based on those lowest-priced bids. We give the 2000 data less weight in our analysis. The number of bids
and volume reported for 2000 were below the figures for every year but 1997. Several purchasers did not report
volume data for 2000. Only first quarter 2000 is included in the period of investigation.

For example, ***'s weighted average unit price for domestic merchandise ***,despite the fact that subject
import pricing***. Table Second Remand 1. However, ***'s prices***, as subject imports continue to undersell
the purchaser's domestic merchandise. Similarly, the price paid by the purchaser *** for domestic merchandise
declined by*** per ton in 1998, despite the fact that its subject import prices increased by*** per ton in that year,
overselling the domestic merchandise by*** percent. However, the domestic and subject prices both exhibit
significant declines in 1999, as subject imports resumed underselling the domestic merchandise by*** percent.
Table Second Remand 1.
99

°CR and PR Table Vl-1.

10

101

CR and PR Table VI-3.

102

CR and PR Table VI-1.

103

CR and PR Table VI-3.

104

CR and PR Table VI-1.
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pressures in the market, including those from subject imports. 105 We also add that, to the extent Nippon
alleges that members of the domestic industry were able to increase their prices during the period in the
face of subject import underselling for certain purchasers (such as *** or***), the record data relating to
the existence of a cost-price squeeze indicates that any such price increases were not sufficient to offset
any corresponding changes in the industry's costs of goods sold.
In sum, we again find that the increased frequency of underselling by the subject imports over the
period of investigation was significant. As noted above, the record suggests that this increased frequency
of underselling was correlated with increases in the volumes of subject imports purchased during the
period and that price competition from imports caused, in significant part, the depression and suppression
of domestic prices.
2. Margins of Underselling
In Nippon I, the Court directed the Commission to examine whether the margins of underselling
were significant in light of comments made by purchasers during the investigation indicating that the
margins were the consequence of non-price considerations, including such factors as the domestic
industry's lead-time advantage. 106 On remand, the Commission assessed the importance of non-price
factors to purchasers in light of information showing that individual purchasers shifted volumes from
domestic to Japanese sources, particularly in 1999, as the frequency and magnitude of underselling
increased. 107 The Commission noted that the margins of underselling exhibited by the subject imports
were generally "near or at the ranges" reported by producers as being "likely to influence the purchasers
to change suppliers," indicating that it was the margin of underselling, rather than non-price factors that
caused the increases in subject volumes during the period. 108
In Nippon II, the Court found that the Commission failed to discuss adequately whether the
record data indicated that the underselling margins were significant. 109 The Court stated that, when
assessing the significance of these margins, the Commission "ignored explanatory information provided
by purchasers that indicated why these underselling margins were not significant, such as ***'s statement
that it selected suppliers based on quality, service, and price." 110 The Court also found that the
Commission had not assessed whether "purchaser measurements of determinative price differentials are
actually borne out by the purchasing history" of certain purchasers.11 1 Finally, the Court stated that the
record data showing that purchasers were likely to shift volumes to domestic products due to relatively
small changes in subject prices was "likely" the result of the wording of the purchaser questionnaire,

ws The Commission staff conducted a variance analysis for the seven U.S. producers during the original
investigation. A variance analysis provides an assessment of changes in profitability as related to changes in pricing,
costs, and volume. Between 1997 and 1999, negative operating results worsened significantly for the domestic
industry. The domestic industry's 1997 operating loss of approximately $21 million increased to an operating loss of
approximately $132 million in 1999. The variance analysis indicates that the largest portion of this increased
operating loss was an unfavorable price variance ofnearly $112 million between 1997 and 1999. CR and PR at
Table VI-1 (operating income) and Table VI-4 (variance analysis).
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merchandise. First Remand Determination at 12.
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because the question at issue was not designed to elicit information on how much lower subject pricing
would need to be to cause a shift away from the domestic merchandise. 112
We have taken into account the Court's comments and again assess whether the record data
indicates that purchasers shifted volumes between domestic and subject suppliers as a result of non-price
factors such as quality and delivery rather than as a result of changes in subject import underselling
margins.
Before analyzing the purchasing patterns and comments of individual purchasers, however, we
consider the Court's concern that the Commission used an improperly worded question to obtain
information about the price changes likely to induce suppliers to shift between domestic and subject
import suppliers. We note that the purchaser question cited by the Court -- Question IV-8 of the
Commission's questionnaire -- has been a standard question in the Commission's purchaser
questionnaires. The question asks purchasers to state how much higher subject prices would need to be
before the purchaser switched to another source of merchandise, including domestic merchandise. 113 The
Court found that, in responding to this question, purchasers would not necessarily be indicating what
price changes would cause purchasers to switch from domestic merchandise to the subject merchandise,
which the Court felt was the real purpose of the underselling inquiry. 114 According to the Court, a
question that asked purchasers to report how much lower import prices would have to be before the
purchaser switched from the domestic product to the subject imports was a better way of eliciting this
information, because it "would necessarily take into account purchasers' non-price considerations" in the
purchase decision. 115
We believe that it was reasonable for us to place some reliance on purchaser responses to
Question IV-8 as a means of assessing what price changes would cause purchasers to switch between
domestic and subject merchandise. We first note that the Court itself indicated in Nippon I that the
purchaser responses to Question IV-8 would provide the Commission with a reasonable means of
assessing whether the margins of underselling for particular purchasers were significant during the
period. 116 In its decision, the Court indicated that, on remand, the Commission would need to "evaluate
purchaser responses regarding the amount of a price increase necessary to induce them to switch
suppliers" and specifically directed us to Question IV-8 as one way of assessing this issue. 117 Thus, we
were complying with the Court's instructions when we used purchaser responses to this question to help
assess the significance of the margins of subject import underselling on remand.
To address the Court's concerns in Nippon II over the wording of Question IV-8, we re-opened
the record to obtain additional information.U 8 We asked major purchasers oftin mill products to provide
us with information as to whether the purchaser was willing to pay more for one source of tin mill
products than the other, the reasons for any such willingness, and the specific premium the purchaser was
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117 Nippon II at 27. Moreover, we note that inAcciai Speciali Terni v. United States, 19 CIT 1051 (1995) the
Court held for the Commission to use a question that was nearly identical to Question IV-8 in its analysis as a means
of assessing the importance of price differentials between subject and domestic merchandise on purchase decisions in
the market. In Acciai the Court found that purchaser responses indicating that a five percent differential was likely to
cause them to shift from the subject imports to domestic merchandise was a reasonable means of assessing the
importance of price on this decision. Id
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willing to pay. 119 None of the purchasers provided any useful information in response to this request and
staff inquiries. 120 Given this lack of any substantive purchaser responses to these questions, we believe
that it is reasonable for us to use the purchasers' responses to Question IV-8 as one means of assessing
the margin at which purchasers are willing to switch between the domestic and subject merchandise.
We recognize that Question IV-8 could be worded more precisely. Nevertheless, we believe that
it does provide us with a useful means of assessing the relative importance of price and non-price
considerations in a purchaser's sourcing decision. As indicated previously, Question IV-8 asks
purchasers to state how much higher subject import prices would have to be for them to switch to
domestic merchandise. To answer this question properly, purchasers must take into account all of the
existing factors that might distinguish domestic and subject merchandise (including quality, service and
delivery differentials) that might affect their decision to source subject and domestic merchandise in the
market. To put it another way, the question does, in fact, require a purchaser to assess all of the nonprice factors that differentiate the subject and domestic merchandise when assessing the relative pricing
levels that would affect a decision to switch from the subject merchandise to the domestic product. In
our view, the factors that go into this decision are the same factors that would affect the purchaser's
decision to switch from the domestic merchandise to the subject merchandise. Given this, in our view,
the question does elicit information that would help the Commission assess what price differentials affect
sourcing decisions in a particular market. 121
With the foregoing in mind, we address below the Court's concerns that the Commission failed
to address purchaser comments indicating that underselling margins were not an important part of their
decision to purchase subject imports. 122 Moreover, as the Court indicated was necessary in Nippon II, we
also analyze ''the extent to which purchaser measurements of determinative price differentials are
actually borne out by the purchasing history." In this regard, we discuss below the purchasers
specifically mentioned by the Court in this context in Nippon 11. 123

a.

***

In its questionnaire response,*** did not provide the Commission with an estimate of the price
differential that would cause it to shift purchases from the subject imports to the domestic product as a
response to Question IV-8. Nonetheless, the record of this company's purchasing patterns suggest that
price was an important part of its decision to source merchandise from Japan in***. First, the record
shows that ***'s first purchase of subject merchandise in*** was made at a price,*** per short ton, that

EC-BB-002 at 2. The Commission asked for contemporaneous documentary evidence regarding price
premiums rather than statements by company officials based on their current recollections. This case concerns the
facts pertaining to the original period of investigation, which covered the period January 1997 through March 2000.
Given the passage of so much time since that original period, the Commission was concerned over the reliability of
the current recollections of company purchasing officials regarding their companies' prior views on the issue of price
premiums, as well as the extent to which officials with knowledge of the prior period were even still employed by
these companies. We note that similar issues regarding the passage of time were raised by respondent Nippon in
comments on the Commission's decision to re-open its record. See Nippon's Request for Reconsideration of
Commission's Decision to Add New Facts to Record, January 20, 2004, at 2 ("It is one thing to reopen the record to
gather 'hard data' from parties; it is another thing entirely to ask parties about their impressions of market conditions
as they existed four years ago.") We note that respondent's request was filed before it was made aware of the
Commission's decision to seek contemporaneous documentary evidence only.
119

120

EC-BB-002 at 2.

121

Nippon I at 27.

122

Nippon II at 14.

123

Nippon II at 15.
17

was*** per short ton lower than the lowest domestic final bid reported in that year by*** .124 Moreover,
*** continued to source*** .125 Therefore, although domestic producers were able to ***, ***. In our
view, the magnitude of the underselling margins supports our finding that the low price of subject
imports was a significant factor in***.
In Nippon II, the Court draws the Commission's attention to ***'s comment that it selected the
subject imports based on "quality performance," not price, when assessing the importance of underselling
to ***'s purchase decisions. 126 We note that, in its questionnaire response, *** .127
However, the record also shows that *** stated in its preliminary phase questionnaire that***
officials repeatedly highlighted to *** the fact that ***. 128 Accordingly, the record contains evidence
indicating that price may have been the reason for*** decision to shift volume away from*** to subject
imports in 1999 and 2000, rather than ***'s or ***'s quality issues.
Moreover, the record shows that, during the period,*** qualified a domestic producer,***, as a
new supplier of tin mill products because of ***129 and that it sourced ***. 130 *** had ample capacity to
provide*** with the volumes of merchandise*** sourced from Japan in ***. 131 Given that ***, 132 it is
clear that it could supply ***.
Moreover, *** -- whose facilities are primarily in*** -- also sourced very substantial volumes of
merchandise from ***. 133 All of these companies reported shipping tin mill products *** and each had
excess capacity during ***.134 In addition, *** did not report in its questionnaire response that any of
these companies had exhibited quality, delivery, or service problems during the period. 135 We discuss
these issues at greater length below in section II.A. of this determination.
Given the foregoing, we find that, even assuming that ***'s decision to reduce purchases from
***was the result of quality and delivery issues, the record does not support ***'s claim that it was
necessary for the company to tum to imports of the subject merchandise to replace the products it was no
longer sourcing from***. In other words, the record suggests that*** began sourcing merchandise from
Japan in*** based, in significant part, on the low pricing of subject merchandise.
b.

***

In Nippon 11, the Court stated that the Commission failed to address Nippon's argument that
there was no correlation between subject import pricing and *** 's increased purchases of subject imports
during the period, citing the fact that*** increased its purchases of domestic tin mill merchandise
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131 The record shows that*** had approximately*** short tons of available capacity in 1999 and 2000. ***
Producer Questionnaire at 11-11.
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between 1998 and 1999, even though its underselling margins increased substantially between 1998 and
1999. 136 The Court noted that *** increased its domestic purchases, even though *** had reported that
an increase of only*** percent in subject import pricing would cause it to shift purchases to the domestic
merchandise. 137
We examined the evidence relating to ***'s purchasing patterns in light of the Court's
conclusion. ***'s purchasing patterns are fully consistent with its statement that percentage changes of
***would cause it to shift purchases between the subject and domestic merchandise. 138 The record
evidence shows that ***'s weighted average underselling margin for subject imports went from a***
percent overselling margin in FY1997 139 to an underselling margin of*** percent in FY1998. 140 In
response to this*** percentage point change in the margin, *** purchased*** tons of tin mill steel from
the domestic producers and*** tons of tin mill steel from the subject producers than in FY1997. 141
Moreover, between FY1998 and FY1999 -- the period focused on by Nippon -- the weighted average
underselling margin for*** narrowed slightly, improving from*** percent in FY1999. 142 Coinciding
with this*** in the underselling margin,*** changed its purchasing pattern in FY1999, buying*** more
tons of steel from the domestic industry than it bought in FY 1998 and *** tons less of Japanese
merchandise in that year. 143 That is, *** sourced a greater percentage of its overall increase in purchases
in FY1999 from the domestic industry than from the subject producers when the domestic producers
closed the pricing gap in that year.
Moreover, the record shows that ***'s domestic and subject prices***, but that its subject
import prices *** at a faster rate than the domestic prices, resulting in a *** underselling margin of***
percent. 144 Indeed this was the*** underselling margin of the period for ***. 145 In addition to
correlating with continued domestic price declines, these underselling margins resulted in the***
increase in subject import purchases by*** of the entire period. 146 ***data reported for FY2000 is
especially relevant because it encompasses ***. In this respect, *** 's FY2000 data is unlike the 2000
data reported by other purchasers, which used calendar year periods.
In other words, the record evidence indicates that*** did in fact change the volumes of
merchandise it was sourcing based on changes in the underselling margins of the subject imports. When
there was a substantial change in the margin of underselling in FY1998, ***shifted a substantial volume
of merchandise to the subject producers. However, when the domestic industry dropped its prices in
FY1999 ***awarded a greater share of its business to the domestic industry. When the margins grew
again in FY2000 *** again gave a greater share of its business to subject imports. In our view, the record
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does therefore show a correlation between changes in the size of the subject imports' underselling
margins and volumes purchased by***, despite Nippon's arguments to the contrary. 147

c.

***

During the period of investigation,*** did not source any merchandise from Japan until 1999,
when it purchased***, an amount which made*** in that year. 148 The bid submitted by*** in that year
was*** percent lower than the domestic price in that year 149 -- comparable to the ***margin identified
by ***as the price differential that would cause it to shift sales between the subject and domestic
merchandise. Moreover, until 1999, the only bid submitted by a Japanese company was a bid submitted
by ***; 150 however, this bid was not lower than all of the domestic producers and was awarded no sales
volumes. 151 Given these purchasing patterns on the part of***, we believe that the record indicates that
***'s decision to purchase substantial volumes of subject merchandise in 1999 was the result, in
significant part, of the pricing differential between the subject and domestic merchandise. 152
However, in keeping with the Court's comments in Nippon Il, 153 we have also considered
whether the record indicates that ***'s decision to purchase subject volumes in 1999 was due to nonprice factors. In this regard, we note that*** asserted that it began purchasing subject merchandise in
1999 because of a "series of delivery and quality disappointments with certain U.S. mills" in 1998 and
1999. 154 However, the documentary evidence on the record of this proceeding indicates that price formed
an important aspect of ***'s sourcing decisions during the period, and that*** itself stated in its
purchaser questionnaire that its began purchasing*** volumes of merchandise from the subject
producers because it was able to obtain*** .155 The record also shows that*** would have been able to
source the tin mill merchandise it purchased from Japan in 1999 from a number of other domestic
sources who were otherwise supplying*** with a reliable supply of quality merchandise in a timely
fashion. We discuss these issues at greater length below in section II.A. of this determination. As we
note there, we do not find that quality and delivery issues were the primary reasons that*** began
sourcing tin mill merchandise from Japan in 1999.
d.

***

In its questionnaire, ***did not include an estimate of the price differential that would cause it to
shift purchases from the subject imports to the domestic product. However, ***'s purchasing patterns
were consistent with a supplier that was responding to persistent and increasing underselling by the
subject imports. 156 In 1997, ***purchased*** tons of tin mill merchandise at a weighted-average
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underselling margin of*** percent. 157 In 1998, ***'s purchases of subject imports increased to***
tons, as its weighted-average underselling margin increased *** percent. 158 In 1999, ***'s purchases of
subject merchandise again increased, to*** tons, as the weighted-average underselling margin grew to
*** percent. 159 Weighted average underselling margins steadily grew from*** in 1997 to*** percent in
1998, to*** percent in 1999. 160 Given the correlations between the persistent underselling and
increasing purchases of subject imports by*** during the period, we find that ***'s purchasing history
indicates that there is a correlation between these margins of underselling and its sourcing decisions.
Nonetheless, in Nippon II, the Court questioned the Commission's analysis of the relationship
between these volume increases and import underselling because the Commission did not take into
account ***'s statements that non-price factors had the most significant impact on its sourcing decisions
during the period. 161 In particular, the Court suggested that the Commission should have specifically
addressed ***'s statement that the three most important factors with respect to choosing suppliers were
"1) quality, 2) service, and 3) price, in that order of importance." 162 We have taken ***'s statement into
account, as well as other non-price factors that*** cited in its testimony before the Commission.
However, as we discuss below, we do not think that ***'s statements about the role of these factors in its
purchasing decisions undermine our finding that ***'s purchasing patterns suggest that underselling by
imports played a role in its choice of suppliers during the period.
In this regard, we note that*** itself has admitted that price is one of the three most important
factors in its purchase decision. 163 In our view, this statement by*** indicates that*** would consider
subject import pricing, particularly subject import underselling, to be an important factor in its
purchasing decision. Indeed, *** indicated elsewhere in its questionnaire that it made pricing an
important part of its purchasing decision, noting, for example, the amount of sales awarded to individual
domestic producers in any year would "increase and decrease based on quality, service and price." 164
Given this, we find that the record suggests that ***'s subject import purchasing decisions were based in
significant part on price, despite ***'s assertions to the contrary.
Moreover, we also note that*** asserted during the investigation it increased its purchases from
Japan, in part, because it chose to "drop"*** as a supplier in 1998 for "quality" reasons. 165 However, the
record shows that*** continued to source substantial, though declining, volumes of merchandise from
***during 1999, after*** had supposedly been ***. 166 Thus, ***'s quality issues were not so
significant that*** dropped the company as an important source of merchandise in 1999. Further, the
record shows that*** reported having no quality problems with other domestic producers other than***
(who had capacity available to supply*** with its tin mill requirements). 167 Given this, we find that
***assertion that it chose to source more merchandise from Japanese producers because of their superior
"quality" is not fully consistent with its other statements on the record.
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Moreover, *** also asserted during the investigation that the increase in its subject purchases
was the result of its ***,which had a historical supply relationship with *** .168 However, the record
shows that*** purchased***, which was before the ***. 169 Moreover, the record shows that***
increased its purchases of material from * * *, which indicate the increase in its purchases was not simply
the result of the acquisition, which had occurred in the prior year. 170 Given this, we believe that the
record evidence is not fully consistent with ***'s assertions that the increase in ***'s purchases of
subject imports was due to this historical relationship.
Finally, we note that*** stated that its decision to increase its purchases of subject imports
during the period was also due, in part, to its inability to source certain specifications from domestic
suppliers. 171 However, as we noted in our remand determination, the record shows that the domestic
producers supplied nearly ***. 172 Moreover, the record indicates that, while the domestic producers did
not produce certain wider products sourced by*** from the Japanese producers,*** was able to, and
did, use the domestic product in place of the wider product supplied by the Japanese during the period
but chose not to do so because of increased costs resulting from the use of the narrower domestic
product. 173
In sum, we believe that ***'s statements about the non-price reasons for its increased purchases
of subject imports during the period do not undermine our finding that the record indicates that ***'s
decision to purchase increased volumes of subject merchandise was due, at least in part, to the aggressive
pricing of the subject producers. We discuss these issues in more detail below in section II.A.

3.

Correlation between Subject Imports and Domestic Prices

In Nippon I, the Court also found that the Commission had not adequately examined record data
on purchaser pricing trends that indicated, in its view, a lack of correlation between subject import
purchases and domestic price suppression and depression. 174 Accordingly, the Court directed the
Commission to examine purchaser pricing data for individual purchasers to assess whether there was a
correlation between changes in subject import competition and domestic pricing. 175 On remand, the
Commission examined the pricing and purchase data for the three purchasers identified by the Court and
found that the trends in subject and import pricing for these purchasers did not detract from its findings
that there was a correlation between subject and domestic pricing during the period. 176
In Nippon II, the Court found that the Commission's analysis of the correlation between subject
import pricing and these purchasers' individual pricing data did not comply with the Court's instructions
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in Nippon 1. 177 In particular, the Court stated that the Commission had failed to address, as the Court had
instructed it to do, whether the large purchaser*** had paid increasing prices for its domestic
merchandise, even though it increased its purchases of the subject imports between 1997 to 1999 .178
Moreover, the Court stated that the Commission failed to adequately explain why one purchaser was able
to "secure price decreases from its domestic suppliers" during the period, despite not making any
purchases of Japanese product until 1999. 179 Further, the Court also stated that the Commission had
entirely failed to assess the pricing trends of one purchaser*** in its analysis. 18° Finally, the Court noted
that Commission had failed to analyze adequately pricing trends for the purchaser ***, even though the
Court had "clearly instruct[ed]" the Commission to address them.
In light of the Court's concerns, we have again examined the pricing data and trends for these
purchasers and have assessed whether they indicate a lack of correlation between subject and domestic
pricing during the period. For the reasons discussed below, we find that the record data for these
purchasers shows a correlation between import price and volume trends and domestic pricing.

a.

***

With respect to * * *, we first note that the record evidence does not show that * * * was paying
increasing prices for domestic merchandise throughout the entire period of investigation, as was asserted
by Nippon before the Court. Although the record shows that ***'s weighted-average price *** , 181 the
price paid by ** *. 182 Given this, it is not true that * * *' s pricing data generally showed increasing
domestic prices throughout the period.
Moreover, as we previously discussed, the record indicates that there were clear correlations
between the changes in subject import underselling margins for*** during the period and changes in its
volume and pricing levels during the period. For example, while it is true that*** paid a higher price for
domestic merchandise in FY1998 than in 1997, the record shows that subject import *** 183 ***took
advantage of this change in the underselling margin by increasing its purchases of subject imports in that
year by * * * tons and decreasing its purchases from the domestic producers by * * * tons. 184
Further, in FY1999, the record shows that the domestic producers chose to compete more closely
on price with the subject imports, as ***'s domestic*** .185 As a result, the underselling margin for the
subject imports narrowed somewhat (to a level of*** percent) and*** again shifted volumes in response
to the declining differential between subject and import pricing, buying*** more tons of steel from the
domestic industry than it bought in FY1998 but*** less tons of Japanese merchandise in that year. 186
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Finally, the record shows that ***'s domestic and subject prices continued to*** in FY2000, but
that subject import prices*** at a faster rate than the domestic prices, resulting in the ***underselling
margin of the period. 187 This underselling margin of*** percent resulted in the*** increase in subject
import purchases by*** of the entire period. 188
In sum, the pricing and volume trends of ***'s domestic suppliers were consistently affected by
the declining prices of subject imports throughout the period, although the particular impact (i.e., a
volume-based versus price-based impact) of these changes varied from year to year. Given this, we do
not find that the fact that the domestic prices*** for*** in FY1998 when subject import volumes were
*** undermines our finding of a correlation between subject import trends and domestic price and
volume levels. On the contrary, they are fully consistent with our finding of significant price and volume
effects.
b.

***

With respect to***, the Court correctly notes that ***'s pricing data do indicate that it was able
to obtain increasing price discount levels from the domestic producers (i.e., lower domestic prices)
between 1997 and 1998, even though it had no apparent competing bids from subject producers. 189
In reviewing the record in response to the Court's instructions, we identified a significant factor
that we neglected to highlight in our First Remand Determination. Specifically,*** was in a purchasing
alliance with * * * (and several other purchasers) during the period of the investigation. 190 * * *, unlike
***,did report a bid from one of the subject producers in 1998. 191 ***and the several other companies
in the alliance. 192 Although*** testified at the hearing that the alliance did not negotiate with foreign
suppliers (except one) on behalf of its members during the period, 193 ***'sown internal documents
indicate that it was aware of the*** .194 Although this statement specifically references a change in
pricing strategy for*** in late 1998, the statement also indicates that *** 195 ***.
In light of the foregoing, we find it likely that*** would have shared this subject pricing
information with the members of the alliance in its 1998 negotiations and that the members of the
alliance would have been able to use this information during the course of their price negotiations with
domestic suppliers in 1998 and 1999. 196 Moreover, we note that*** and subject import prices, stating in
its preliminary-phase questionnaire that *** *** for a quote." 197
Given the foregoing, the fact that*** was able to obtain price declines from domestic suppliers
in the absence of subject import bids in 1998 does not undermine our finding that there was a correlation
between subject import pricing and the declines in the prices paid by*** for domestic merchandise
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during the period. In this regard, we note that ***'s record pricing data show that the subject import bid
accepted by * * * in 1999 was at a discount rate that * ** higher than the weighted average domestic
discount rate, thus resulting in an underselling margin ***. 198 Moreover, the record indicates that ***'s
average domestic discount rate*** in that same year, thus resulting in a decline in domestic prices from
the previous year's level. Accordingly, we find that the record evidence suggests that the domestic price
declines in 1999 for*** were due, at least in part, to subject import price competition.

c.

***

The Court correctly observes that the prices paid by*** to domestic producers remained stable
between 1998 and 1999 but that prices increased in the year 2000, even though subject imports continued
to undersell the domestic product*** .199 However, we believe that the institution of this price increase
in 2000 does not evidence a lack of correlation between domestic and subject price trends in that year.
In this regard, we note that the simple occurrence of a price increase in the face of subject
underbidding does not indicate that there is an absence of a causal link between subject and domestic
pricing. The statute permits the Commission to find evidence of price effects ifthe subject imports
prevent domestic price increases that would otherwise have occurred in the absence of the subject
imports. 200 Here, the record indicates that the industry was experiencing a cost-price squeeze during the
period, with the ratio of its cost of goods sold to its net sales value increasing from 96.4 percent in 1997
to 101.3 percent in 1999.201 This cost price squeeze resulted in the industry's operating margins
declining from a loss of0.9 percent in 1997 to a increased loss of 6.5 percent in 1999.202 Although these
margins improved in 2000 due to an improvement in the ratio of the industry's costs of goods sold to net
sales values after the filing of the antidumping petition in October 1998, the industry's operating loss
margins were still larger in interim 2000 than in 1997, the beginning of the period. 203
Thus, even though the industry was able to raise its prices after the filing of the anti dumping
petition for customers like***, the domestic industry was still unable to raise its prices to a level that
covered its costs, due in substantial part to the presence of underselling by imports. Accordingly, in our
view, the record indicates that the industry was suffering price suppression at the level of certain
individual purchasers, such as ***,even when it was able to institute price increases for these customers
on occasion. In sum, we believe that the record evidence relating to this price increase in 2000 does not
indicate a lack of correlation between import and domestic pricing or profitability declines. 204
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204 Moreover, we note that the statute directs the Commission to assess whether any change in the volume, price
effects or impact of the subject imports since the filing of the petition is related to the pendency of the investigation.
19 U.S.C. §1677(7)(I). Ifso, the statute provides, the Commission may reduce the weight accorded to the data for
the period after the filing of the petition in making its injury determination. Id. We note that, in addition to the slight
improvements in the industry's condition noted above, several purchaser documents on file indicate that the filing of
the petition affected the volume patterns of imports. See February 14, 2000 Memorandum***; January 24, 2000,
Memorandum***; December 16, 1999 Memorandum***. Given this, we believe that the filing of the petition did
impact subject pricing and volume trends in interim 2000. Accordingly, we place less weight on these data in our
analysis.
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d.

***

Finally, we note that the Court expected the Commission to address on remand the arguments
made by Nippon that there was not a correlation between the prices paid by *** for domestic
merchandise and subject import pricing trends, but that we had failed to do so. 205 To comply with the
instructions of the Court, we respond to Nippon's arguments.
In its comments on our remand determination, Nippon stated that ***'s purchase data showed a
lack of correlation between subject import purchases and domestic pricing, given that*** reduced its
prices during each year of the period but increased its import purchases by a "mere" *** tons. 206 We do
not find Nippon's claim to be well founded. As we noted previously, the record of ***'s purchases
shows a clear correlation between import purchases and pricing and domestic price declines during the
period. 207 The record shows that*** increased its purchases of the subject merchandise during the
period prior to the filing of the petition, and that the purchases were made at prices that were increasingly
lower than domestic producer prices. 208
Accordingly, we find that the record evidence relating to ***'s purchasing patterns during the
period show a strong and consistent correlation between subject import pricing and volume trends and
domestic pricing trends.

4.

Domestic Producers 'Price Premium Due to Lead-Time Advantage

In Nippon I, the Court found that the Commission failed to analyze "whether the undisputed leadtime held by the domestic industry in fact translated into an ability to maintain a price premium over
imports, which may or may not account for the margin of overselling."209 On remand, the Commission
acknowledged that domestic producers did enjoy a lead-time advantage over their Japanese competitors,
and that this might be expected to "translate into a price premium for domestic producers."210 However,
the Commission added that several factors mitigated the importance of this advantage on price, noting in
particular that the annual supply agreements typical of this market allowed purchasers to arrange for
delivery several quarters ahead of the time when the product was necessary, thus minimizing the impact
of the advantage to some degree,2 11 and that any premium related to the lead-time advantage would be
offset by the premium that would occur as a result of the Japanese product being considered to be of
higher quality than domestic merchandise. 212 Finally, the Commission noted the record data did not
indicate the existence of a price premium at the beginning of the period, noting that subject imports were
within the range of domestic prices in 1997.213
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In Nippon II, the Court found that the Commission had failed to address adequately whether the
industry's lead-time advantage did, in fact, translate into a price premium for domestic merchandise. 214
The Court stated that the Commission's explanation of this issue was inconsistent with its findings on
price sensitivity because it found that the Japanese producers' quality and on-time delivery superiority
would affect their pricing when compared to the domestic merchandise, but would not affect purchasers'
decisions to switch to Japanese suppliers. 215 The Court also stated that, even if the price premium related
to the industry's lead-time advantage were somewhat diminished by the offsetting quality premium
attached to Japanese products, the Commission had also failed to assess whether the size of the premium
associated with this advantage would "eclipse the underselling margin," thus indicating that the
underselling was not the reason for the switch to subject imports during the period. 216
We have again examined the evidence relating to the nature of the industry's lead-time advantage
during the period to assess whether there was such a premium and whether the size of any such premium
would explain the increasing margins and incidence of underselling by the subject imports. We believe
the record does not support the notion that the underselling margins exhibited by the subject imports
during the period of investigation are explained by the existence of a lead-time price premium.
In this regard, we first note that the record of our original investigation contained little or no
evidence providing us with a method for establishing that there was a set percentage or amount that
attached to the domestic industry's lead-time advantage. It is true that respondents argued that the
industry had a lead-time advantage during the period and that this advantage translated into a price
premium for domestic merchandise. 217 It is also true that the record showed consistent and increasing
underselling by the subject imports during the last two years of the period of investigation. 218 However,
nothing in the record -- including the purchasers' questionnaire responses, their testimony at the hearing,
or the large number of internal documents provided by the domestic and subject merchandise to the
Commission during the investigation -- provided substantial proof of a specific percentage premium that
domestic producers could consistently charge over imported merchandise. 219
Accordingly, since the Court specifically indicated in Nippon II that the Commission should have
examined whether the size of a lead-time premium, to the extent it existed, explained the subject imports'
increasing underselling margins during the period, 220 we reopened the record in this remand proceeding
in order to obtain information regarding the existence and size of any such premium. 221 As discussed
above, we asked major purchasers of tin mill products to explain whether they were willing pay a
premium for tin mill products sourced from any particular suppliers during the period and if so, what
their reasons were for doing so. 222 Moreover, we also asked these purchasers to provide an estimate of
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the premium attached to these considerations, as well. 223 None of the purchasers we contacted were able
to provide us with an informative or useful response to these questions or with documentation
establishing the existence of such a premium. 224 Given this, we believe that there is no evidence now on
the record that establishes the existence of a particular percentage mark-up (or even a range of such
mark-ups) that relates primarily to the industry's lead-time advantage. 225 In our view, this indicates -- as
we have previously stated -- that either the premium does not exist, or that it was offset by other
important considerations in the purchase decision, such as quality and service issues. 226
Moreover, we would also reiterate that the record evidence on pricing does not support the
notion that the underselling margins during the period were primarily the result of this premium. As the
Commission indicated in its first remand determination, the record does not indicate that there was a
consistent mark-up for domestic merchandise over the subject merchandise during the period of
investigation. 227 For example, the record pricing data for 1997 shows that, while the subject imports
undersold the domestic producers for sales to the individual purchasers in that year, the subject imports
were priced at or above the domestic producers for two purchasers,228 including***, during the period. 229
However, the bid pricing data we obtained in our original investigation also shows that there was not a
consistent mark-up for the domestic merchandise over the subject merchandise across all suppliers or
products during the first year of the period. 23 ° Finally, as we noted earlier, the pricing data on record
establishes that the underselling margins increased consistently during the period,231 thus belying the
notion that there was a consistent or readily ascertainable premium associated with the industry's leadtime advantage. In our view, all of the foregoing indicates that there was not a specific, expected markup relating to the domestic industry's lead-time advantage during the period, as Nippon asserted in our
investigation and before this Court.
Finally, we would add that purchaser testimony also suggests that any price premium related to
the industry's lead-time advantage was offset by premiums associated with the Japanese product when
compared to the domestic product. For example, in its questionnaire, ***reported that, during its
negotiations with foreign mills, the "foreign mills, realizing the value of their unique capabilities, would
negotiate for premiums to U.S. prices."232 However,*** added that it often used the industry's own
advantages, including "longer lead-times, less flexibility and associated higher inventories" to negotiate
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We reopened the record on the price premium issue and asked purchasers: whether they were willing to pay
more for TCCSS from one source versus the other during the period examined; if yes, how much more, and for what
reasons, and we requested that they supply documentation to support any claims that a price premium existed in the
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224

225 Further, we would add that, in the absence of such estimates of the amount of this premium on record, we
cannot precisely identify how such a premium, if it existed, tracked through to the subject import underselling
margins, which the Court suggested was a necessary aspect of our analysis in Nippon II.
226

See, e.g., First Remand Determination at 13-14.

227

See, e.g., Second Remand Tables 1 and 2.

228

Second Remand Tables 1 and 2.

229

Table Second Remand 1 (***).

230

See, e.g., CR and PR Table V-4a (***).

231

Second Remand Tables 1 and 2.

232

***Purchaser Questionnaire at VI.

28

to minimize those premiums."233 *** testified in a similar manner at the hearing in the investigation,
stating that it pays a premium for some of its foreign merchandise because a price premium "works both
ways, we do have a foreign supplier that gets a premium, because they know they're worth more."234
Similarly, ***reported that*** .235 In other words, ***'s experience confirms that any premium due to a
lead-time advantage was offset by the pricing impact of other considerations, such as quality. 236
Given the foregoing, we do not believe that the record indicates that the consistent and increasing
underselling margins exhibited by subject imports during the last years of the period were the result of a
price premium associated with the industry's lead-time advantage. Although several purchasers asserted
that there was such a premium, there is no tangible evidence on record showing the nature or size of such
a premium. Moreover, even ifthere were such a premium, it would not explain the increasing levels and
incidence of underselling by imports during 1998 and 1999, the last years of the period of investigation
that were not affected by the filing of the petition. Accordingly, we do not find that the industry's leadtime advantage explains the underselling margins we have observed in this investigation. 237

B.

Conditions of Competition Relating to Price Effects
1.

Price Sensitivity

In our Original Determination we found the TCCSS market to be price sensitive, i.e., that price
was a key factor in purchasers' buying decisions. 238 The Court in Nippon I found that the Commission's
price sensitivity finding was not supported by substantial evidence where it rested solely on evidence of
market concentration and on price specificity used in negotiations. The Court stated that, if the
Commission chose to rely on price sensitivity in its analysis, it had to assess other aspects of the market
that would vitiate the importance of price in the purchase decision, including such considerations as
quality or delivery time differences between the subject and domestic merchandise. 239 On remand, we
found that, while factors such as quality and delivery time were important factors in the purchase
decision, the record also showed that price was a very significant factor in the purchase decision and that
233
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We also note that the lead-time advantage of the industry and its impact on domestic pricing can be overstated.
While it is true, as we noted previously, that purchasers generally rate the domestic product as being superior to the
Japanese with respect to delivery time, Mr. Yurco of U.S. Can testified at the conference during the preliminary
phase of the investigation that on-time delivery ofTCCSS from Japan was so good that it negated any advantage
domestic suppliers may have had because of shorter lead-times: "[T]he Japanese found a way to overcome the lack
of a very reliable performance given the lengthy lead-time. So they as a result have actually become for the items
that we buy from them more reliable than some of the domestic mills, especially Weirton Steel." Conference Tr. at
87-88 (Yurco).
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237 In this regard, we do not believe our finding that the superior quality and on-time delivery of the Japanese
product would offset the domestic industry's lead-time advantage for the purpose of setting prices in this market is
inconsistent with our finding that quality and on-time delivery issues were not the primary reason for purchasers'
decisions to switch sales to the Japanese merchandise. Our point on these issues is straightforward. Because the
domestic industry's lead-time advantage was offset to a degree by the Japanese suppliers' quality, a purchaser would
use these to negotiate better prices from the respective suppliers. Moreover, because these considerations offset each
other, in our view this indicates that purchasers were more likely to base their sourcing decisions, in significant part,
on price, one of the three most important factors in their purchase decision.
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non-price factors did not serve to consistently distinguish potential suppliers. 240 We also found that,
since purchasers buy their TCCSS only from qualified suppliers, non-price factors such as on-time
delivery and quality are assessed during the qualification process, and that, once a supplier is qualified,
negotiations revolve around price and volume. 241
In Nippon II, the Court found that the Commission's conclusions about price sensitivity were
unsupported by substantial evidence, noting that the record indicated that non-price factors outrank the
importance of price in the purchase decision. 242 In this regard, the Court stated, the Commission's
finding of price sensitivity was particularly important in a market where the margins of subject
underselling were slight. 243 Finally, the Court asserted that the Commission had failed to properly
interpret the role of non-price factors in the purchasers' sourcing decision after qualification, since
"questions III-18 and IV-11 of the purchaser questionnaires clearly ask purchasers to rank the importance
of 'lowest price' and other considerations in choosing among qualified suppliers only." 244 According to
the Court, the purchasers' responses to these questions refuted the notion that non-price factors are more
important than price in qualifying a supplier and that once a supplier is qualified price becomes the
important factor in annual negotiations. 245
We have re-examined the record in light of the concerns raised by the Court. We begin our
discussion of price sensitivity by noting that it is a fundamental economic principle that a market is
considered price sensitive if small changes in price will induce purchasers to shift purchases from one
supplier to another. Given this definition, which focuses on movements in price and volumes for a
particular market, it is not the case that a market cannot be considered price sensitive if there are product
differentials between the competing sources. For example, the products offered by different suppliers
may differ with respect to their quality or delivery characteristics but that does not mean that the
differences cannot offset one another sufficiently to cause price to become of critical importance in the
purchase decision. Thus, the fact that questionnaire responses indicate that factors other than price are
important to purchasers does not necessarily indicate that a market is not price sensitive. The more price
sensitive the market, the greater is the ability of low-priced subject imports to impact the domestic
industry's sales and prices.
As we have stated previously, in our view, the record shows that this is a market in which
purchasers are likely to shift volumes because of small changes in price. In this regard, as we have
previously stated, the record shows that most purchasers reported that they were likely to shift purchases
from the subject merchandise to the domestic product based on price differential ranging from 2 to 6
percent. Moreover, we pointed out in our First Remand Determination purchaser documents stressing the
importance of small price changes. For example, ***highlighted a significant supplier's lowering of its
bid by*** percent. 246 A*** document contrasts*** discount rate of*** percent with other suppliers'
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246 First Remand Opinion at 16. In this regard, the record contained a number of documents showing that
purchasers negotiated discount rates to the hundredths percent. See (I) Letter from*** to*** (February 19, 2000),
summarizing agreement on discount rates of*** percent and*** percent from 1999 and 2000 list prices,
respectively. Al 120-1122 (Petitioners' Posthearing Brief at Exhibit 27); and (2) Internal*** Memorandum (from
***,dated August 6, 1998), summarizing*** proposal to increase the discount rate from*** percent to*** percent
(the equivalent ofa price change of*** percent). (Respondents' Posthearing Briefat Vol. IV).
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larger discount rates of*** percent and higher and states that*** .247 The *** percentage point
difference in discount rate to which ***refers is equivalent to a price difference of*** percent. 248 Thus,
the record indicates that small changes in price will induce purchasers to shift volume, reflecting the
price sensitive nature of the market.
Moreover, the record shows, in our view, that there is a moderate to high degree of
substitutability between the domestic and subject merchandise. In this regard, the record shows that
TCCSS products produced in the United States and Japan can be used interchangeably. 249 All domestic
producers and many purchasers stated that domestic TCCSS and Japanese TCCSS are interchangeable,
except for sales of certain specialty products which comprise a very small portion of the market (after
taking into account the products excluded from the scope of this investigation). 25 ° Further, the staff
report's elasticity of substitution estimate, which measures how easily purchasers switch from U.S.
product to subject merchandise (or vice versa) when prices change, indicates that relatively small
changes in price would cause purchasers to switch from domestic to imported merchandise or vice
versa. 251 Thus, the elasticity of substitution estimate confirms that the TCCSS market is indeed price
sensitive.
We also note that purchaser questionnaire responses also revealed that TCCSS is approximately
***percent of the total cost of production of many canning operations. 252 This fact alone reflects how
important obtaining low TCCSS prices can be to the profitability of purchasers' business operations. For
most canning operations, lowering the cost of TCCSS is the most effective way to increase profit margin.
***for instance, stated that it stood to gain ***. 253
Furthermore, although the Court suggests that questionnaire responses indicate that "lowest price
was ranked seventh of approximately ten factors in terms of importance in decision-making," the record
shows that most purchasers reported that price was one of the three most important factors in the
purchase decision. 254 In particular, there were two separate questions in the questionnaire that asked
purchasers for their assessment of the importance of particular factors to their purchase decisions.
Question III-18 asks purchasers to list the "three major factors generally considered in deciding from
whom to purchase tin- and chromium-coated steel sheet." "Price" was identified in the top three
considerations by 11 out of 15 purchasers responding to the question, more than any other factor other
than quality. 255 Thus it is clear that price is a key consideration to purchasers.
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The Court cites question IV-11, the other question in the questionnaire concerning purchase
factors. 256 This question asked purchasers to rate specific factors in terms of three categories (very
important, somewhat important, and not important). More than half of the responding purchasers (7 of
13) rated lowest price as "very important," with five rating lowest price as "somewhat important."257
Thus most purchasers consider lowest price as very important.
It is true, as the Court indicates, that several other factors were rated as very important by more
purchasers than was lowest price. However, there is a key difference in wording that may help explain
the difference between purchaser responses to question 111-18 (in which purchasers listed price as a "top
three" purchase factor more often than any other factor other than quality) and question IV-11 (in which
purchasers listed 6 other factors as being "very important" more often than lowest price). Specifically,
question 111-18 refers to "price" whereas question IV-11 refers to "lowest price." It is noteworthy that
"price" is the only factor in question IV -11 to use a superlative modifier such as "lowest." For a given
purchaser, while price may be a key factor, buying the absolute "lowest" priced product may not be
crucial in a given instance if other attributes of the product or sales conditions are not satisfactory. 258
One can imagine a very different set of results if one were to attach superlative modifiers to the other
factors listed in question IV-11 by, for example, asking purchasers about the importance of "widest
availability," "most favorable delivery terms," "shortest delivery time," "largest discounts offered,"
rather than simply asking about the importance of "availability," "delivery terms," "delivery time,"
"discounts offered," and so on. 259 Given the wording of question IV-11, we give somewhat greater
weight to the responses of purchasers to question 111-18, and find that the responses lend support to the
conclusion that price is a key attribute to purchasers. The responses to both questions 111-18 and IV-11,
even when given equal weight, indicate that price is a somewhat more important factor to purchasers than
the Court's opinion in Nippon JI would suggest.
Still, not only did the majority of purchasers rank lowest price as very important in purchasing
decisions, but also other competitive conditions revealed the importance of price in the TCCSS market.
As we noted in our First Remand Determination, all parties agreed that the TCCSS market is
characterized by long-term relationships established through a stringent qualification process and
qualified Japanese and domestic TCCSS are highly interchangeable. 260 Only after the potential supplier
has proven that it can deliver the desired quality and quantity in a steady and reliable manner does it
become "qualified" to be part of a pool of suppliers. Therefore, when a "qualified" supplier enters
negotiations with a purchaser, the general quality and reliability of that supplier's product have already
been established, leaving price and volume the essential factors to be negotiated. We recognize that
quality and reliability remain as factors considered by purchasers even among qualified suppliers.
The Court also found that the Commission's finding that, once a supplier is qualified,
negotiations with purchasers primarily revolve around price and volume was not supported by the
evidence. The Court relies on the assertion that "questions 111-18 and IV-11 of the purchaser
questionnaires clearly ask purchasers to rank the importance of 'lowest price' and other considerations
256
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258 See, e.g., CR at 11-10, PR at 11-5 (while firms' purchasing decisions are "sometimes" (11 instances) or "usually"
(4 instances) based mainly of price - or reportedly even (1 instance) "never" based mainly on price - no firm
reported that its decisions were "always" based mainly on price).
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in choosing among qualified suppliers only." 261 Questions III-18 and IV-11 of the purchaser
questionnaires, however, do not ask purchasers to rank the importance of lowest price and other
considerations in choosing among qualified suppliers only. 262 Instead question 11-18 asks the purchaser to
rank the three most important factors "in deciding from whom to purchase your tin- and chromiumcoated steel sheet."263 This question, thus, measures the importance of certain factors in selecting
suppliers. Similarly, question IV-11 only asks that factors be ranked according to importance in
purchasing decisions in general. It does not require or even contemplate the assumption that the
suppliers in question be qualified.
Therefore, we continue to find that the domestic market for TCCSS is price sensitive,
notwithstanding the number of purchaser questionnaire responses that rate quality and on-time delivery
as very important factors in purchasing decisions. Our conclusion is confirmed by evidence that minimal
changes in price, often down to the hundredths of one percent, mean the difference between suppliers
winning or losing contracts.
2.

Negotiating Practices
a.

Contemporaneity versus Compartmentalization

During the original investigation respondents argued that there was no temporal overlap between
domestic and foreign annual contract negotiations, and thus, no competition between them. Purchasers
and respondents' witnesses testified that negotiations between domestic mills and purchasers occurred in
the fall and winter of each year and that only after those negotiations were completed would purchasers
begin negotiating for the remainder of their requirements with foreign mills. 264 The Commission found,
however, that there was significant overlap in the timing of domestic and foreign contract negotiations,
and that Japanese prices had been used in contract negotiations with domestic suppliers to leverage lower
domestic prices. 265
In Nippon I, the Court found that the time overlap was of little consequence in light of
respondents' claim that negotiations were otherwise compartmentalized. 266 The Court found persuasive
"the fact that a large purchaser delayed concluding negotiations with foreign producers until it had
secured a certain level of volume from domestic producers," and evidence that foreign prices "aren't
established until negotiations with domestic mills are concluded."267 On remand the Commission noted
that, while prices may be set during the annual contract negotiations, volumes are not, thus indicating that
purchasers can re-allocate volume to non-domestic suppliers during the term of the contract. 268 Because
the domestic producers were not likely to sue on a breach of contract, the Commission stated, import
prices were able to influence prices in upcoming negotiations. 269
In Nippon II, the Court held that on remand the Commission failed to address the extent to which
a division of major and minor tonnage and bifurcation of price negotiation was representative of the
261
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TCCSS purchaser's practices. 270 Also, the Court stated that "although the Commission theorizes that
volume can be reallocated based on lower prices of imports, the Commission fails to cite to any evidence
as to whether such reallocation in fact occurred. 271 According to the Court, "The issue here is likely price
effects. " 272
We have re-examined the issues raised by the Court and reach the following conclusions.
We continue to find significant the fact that there is significant overlap in the timing of purchasers'
negotiations between domestic and foreign suppliers. In addition to the documentary evidence cited in
our original and remand determination, we note that three purchasers avoided any pretense of claiming
that there was a time separation by observing that negotiations with domestic and foreign suppliers
generally start and end during the same time frame. 273 Overlap in negotiating time frame increases the
likelihood that the negotiations can impact each other.
The Court cites an example of a purchaser delaying completion of negotiations with foreign
suppliers until negotiations with domestic producers were completed. The record does not indicate that
this is typically the case in the TCCSS industry. In addition to the purchasers cited above who
acknowledge that they start and end negotiations in similar time periods, there is other concrete evidence
that agreements with foreign suppliers can be and are implemented well before domestic negotiations
conclude. For example, in the first quarter of 1999 the volume of imports from Japan increased
substantially compared to the 1998 average quarterly rate; the lead-times for Japanese product means that
the products delivered in first-quarter 1999 must have been ordered in late 1998, well prior to completion
of negotiations with domestic producers. 274
More generally, the fact that negotiations with foreign producers in some (or even many)
instances may conclude subsequent to negotiations with domestic producers does not mean that the
former cannot affect the latter, especially if they take place during overlapping time periods. 275 Some
purchasers claimed that negotiations with domestic producers involve price competition only with other
domestic producers. 276 However, we find that there is a fairly significant body of evidence on the record
to show that prices of foreign product (including Japanese product) are used to obtain lower prices from
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CR and PR at Table C-1 (first-quarter 1999 imports ofnearly 85,000 tons, compared to average quarterly 1998
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275 We note that during the preliminary conference Richard Sessions, the Sales Manager for Itochu International,
testified that prices negotiated in one year affect negotiations of prices in the following year:
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here in our country. Please keep in mind that when prices are negotiated in the
final quarter of each year for the following calendar year, the effects of the
preceding and current years play a significant and huge role in these
negotiations. Conference Tr. at 68.
276 We note that there was little contemporaneous documentary evidence for the assertion of some purchasers that
the price deals they negotiate for subject imports are based on the prices they obtained in negotiations with domestic
suppliers.
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domestic producers. 277 First, three purchasers confirmed lost revenue allegations made by*** .278 In
other words, these purchasers indicated that the domestic producer was forced to reduce its prices to
avoid losing business to lower-priced imports from Japan. If these relatively small purchasers
(successfully) used subject imports to leverage lower domestic prices, it would be reasonable to conclude
that larger purchasers, who are presumably more sophisticated and able to command more market power
would do so.
The record indicates that they did so. ***documents from *** indicate that in negotiations it
informed domestic producer*** of aggressive pricing of Japanese producers. 279 These documents
corroborate the***. *** stated that the same ***official informed him*** .280 *** also recounts how a
*** official informed him of***.
At the Commission's hearing officials from Silgan and U.S. Can both testified that they
interjected Japanese prices into domestic negotiations. 281 They made these statements in the context of
arguing that domestic mills automatically recognize foreign bids in negotiations and refuse to compete
with them. However we find that these are admissions that foreign prices were used by purchasers in
domestic negotiations (despite earlier denials of this). 282
In addition, domestic producers*** all reported that during the period of investigation they were
forced to lower their prices to avoid losing sales to Japanese TCCSS. 283 In addition, domestic producer
* ** reported that several purchasers informed it of lower prices of Japanese product, and that it was
forced to cut prices or forego sales opportunities in response. 284
The Court asks the Commission to address "the extent to which such a division of major tonnage
and minor tonnage and bifurcation of price negotiation was representative of TCCSS purchasers'
practices."285 We have addressed above the issue of bifurcation of price negotiation. On the issue of
major versus minor tonnage, it is the case that purchasers generally purchase significantly more product
from domestic producers than subject imports. There is also some evidence that purchasers may enter
negotiations with an allocation in mind for their purchases of domestic versus imported product. The
record indicates that purchasers carefully consider historical industry-wide price data and develop
negotiation strategies encompassing all of their suppliers, domestic and foreign, before entering into

277 We described much of this evidence in our remand determination. Remand Determination at 19-20. It is not
clear why the Court chose not to refer to this information in Nippon II. The Court cites only the Commission's
discussion of purchasers reallocating volume among suppliers during the pendency of a contract. We no longer rely
on reallocation during a contract as a basis for our determination.
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CR and PR at Table V-15.
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Respondents' Posthearing Brief Vol. IV, "Customer A".
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Petitioner's Posthearing Briefat Exh. 20.
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Hearing Tr. at 203 and 234.

Since there is no consistent price margin and Japanese prices can at times oversell the domestic product, it
would be difficult, as Messrs. Riederer and Scott of Weirton Steel testified, for domestic mills to consistently
recognize foreign bids in the market.
282
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U.S. Producer Questionnaire response at IV-D.

284 ***U.S. Producer Questionnaire Response (Preliminary) at IV-D. For example, the company described how
***. In addition, the company asserted that***).
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Nippon II at 25.
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negotiations with domestic mills. 286 For example,***. In that memorandum ***. 287 In an October 1998
follow-up memorandum, ***. 288
The mere fact that purchasers buy more domestic product than subject imports, and may begin
negotiations with particular allocations in mind, does not mean that negotiations with domestic producers
are sealed off from any impact from imports. This is especially so where purchasers' intended
allocations would shift volume from domestic to import sources. The record shows a steady increase in
subject import volume over the period examined; U.S. imports ofTCCSS from Japan increased by nearly
86 percent from 1997 to 1999, and steadily gained market share at the expense of the domestic
industry. 289 Increasing allocations to import sources can itself be expected to place downward pressure
on domestic prices, as domestic TCCSS producers are left to compete for a shrinking pool of sales
opportunities.
In sum, we do not find that there was "compartmentalization" of purchasers' negotiations
between domestic and subject import suppliers that would prevent subject imports from having negative
effects on domestic prices.
b.

Supply Agreements

In Nippon I, the Court directed the Commission to address evidence of several supply agreements
in the market that contained provisions indicating that domestic producers are only "obligated to match
prices with ... other domestic producers.290 The Court stated that the Commission should address
whether these agreements supported Nippon's "fundamental" point that negotiations with subject and
domestic producers run on separate tracks according to different procedures and criteria. 291 On remand,
Commission examined the role of these supply agreements in the market and found that the agreements
were older agreements that were concluded prior to the significant entry of imports into the market, thus
potentially explaining why the contracts would only reference domestic pricing. 292 Moreover, the
Commission found, the existence of such contractual language in these agreements would not preclude
the subject imports from having an impact on price. 293
In Nippon II, the Court found that the Commission failed to address the two main arguments
made by Nippon relating to these agreements, including its assertion that they were prevalent in the
industry and its contention that the "prevalence of these agreements" shows that Weirton has a practice
of calculating its pricing allowance solely based on other domestic producers' pricing levels. 294
Accordingly, the Court found, the Commission had conceded Nippon's points.

See e.g., Memorandum from***, dated September 4, 1998, Respondents' Posthearing Brief, Volume IV,
Customer C. See*** Questionnaire***. See also, Memorandum from***, dated October 3, 1998, Respondents'
Posthearing Brief, Volume IV, Customer C.
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Memorandum from***, dated October 3, 1998. Respondents' Posthearing Brief, Volume IV, Customer C.
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Respondents' Posthearing Brief, Volume IV, Customer C. (emphasis added).

289 CR at Table IV-2 (U.S. imports ofTCCSS from Japan increased from 181,287 short tons in 1997 to 336,961
short tons in 1999); CR at Table IV-4 (subject import market share increased from*** percent in 1997 to***
percent in 1999.
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In light of the Court's comments, we have re-examined the evidence on record relating to the
prevalence of supply agreements and their impact on the domestic producer's negotiating process and
pricing. In particular, we have examined the record evidence relating to the four supply documents that
Nippon asserts contain contractual language requiring the domestic supplier to meet only other domestic
supplier pricing, including ***. 295 We have also examined the record evidence relating to other supply
documents in the market, which include several documents supplied by*** in its producer questionnaire
response. 296
There are a number of aspects of these supply agreements that indicate that contracts containing
language requiring the domestic producer to meet only the prices of other domestic producers are not
prevalent throughout the industry; nor do all of these contractual provisions operate to preclude the
supplier from using foreign prices in its annual negotiation process. In this regard, we first note that all
of the agreements cited by Nippon as containing such language are used by producers for their supply
arrangements with purchasers who are leasing a production facility at the site of the tin mill steel
producer. 297 For example, both of the supply agreements on record for*** indicate that the pricing and
volume arrangements in the agreements relate to ***'scan-making facilities at ***. 298 Similarly, all of
the supply contracts provided by *** 299 are directly related to ***'s supply arrangements with purchasers
(such as***) which*** .300 In other words, these contracts - only some of which contain the contractual
language in question - are utilized solely in the context of*** .301
Accordingly, the record evidence on this issue suggests that these sorts of contracts are prevalent
only in the context of*** at certain domestic producers' production facilities; there is no evidence that
these sorts of contractual agreements are used in the industry in non-*** arrangements. 302 Because the
record indicates that the arrangements in question represent only*** of apparent U.S. consumption, 303
we believe that the record indicates that these supply arrangements are not particularly prevalent in the
tin mill market. Moreover, we believe that they provide, at most, limited insulation to*** from import
competition, and no insulation whatsoever to the remainder of the industry. 304

295

See Nippon II at 25 & n.17; Plaintiffs' Objections to the ITC's Remand Determination, at p. 9-10.

296

***Producer Questionnaire at Attachments A-I (supply agreements for***).

See, e.g.,*** Producer Questionnaire at Attachments A-I (supply agreements for***);*** Purchasers
Questionnaire at Question 11-30.
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298 See Attachments to*** Purchaser Questionnaire at III-30 (Attachments C & D)(*** contract at 1-2; ***
contract at I).
299 As we discuss below, not all of these contracts contain provisions requiring*** to meet only other domestic
producers pricing arrangements.
300

***Producer Questionnaire at Attachments A-I (supply agreements for***).
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For a discussion of these arrangements, see CR and PR at III-3.

302 In this regard, we note that the record contains other contractual documents for supply agreements with
purchasers that are not directly related to a lease/supply arrangement, and these documents do not contain language
requiring the supplier to meet only domestic pricing. For example, petitioners provided a***. ***Agreement at p.
I, Petitioners' Posthearing Brief, at Ex. 20; See also, Weirton's Proposal and Sales Plan for***, dated November
29, 1999, Petitioners' Posthearing Brief, at Ex. 20 (containing no domestic competition provision).
303

Original Determination at 9.

Original Determination at 9. We note that*** do not comply with this purchase requirement, and purchase
additional volumes, including Japanese TCCSS. CR at V-5, PR at V-4; ***Memorandum to file of October 2,
1998.
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Moreover, the language of these agreements does not preclude the purchaser from using subject
pricing to determine prices under the agreement. 305 For example, ***'s agreement with *** states that
***. 306 This provision does not, however, require ***. 307 Similarly, while ***, 308 the agreement does not
preclude*** from*** nor does it preclude*** from using*** under the agreement. 309
Moreover, even though several agreements do have a provision specifically stating that the
pricing of the merchandise purchased under the agreement shall initially be set by reference to either
***'s published price or the price of another domestic producer, these agreements also allow the
purchaser to obtain the benefit of any lower prices that are negotiated by other customers of*** who
purchase comparable volumes of merchandise as the leasing customer. 310 Thus, even though these
agreements do contain provisions referencing other domestic producers' pricing levels, they do not
operate to prohibit the purchasers from getting the benefits of price negotiated by other customers not
subject to the domestic pricing limitation. For instance, we note that the*** Chief Procurement Officer,
states that ***. 311 Thus, *** indicates that *** does affect the prices that *** negotiates with ***.
Finally, witnesses for petitioners testified at the hearing that these contractual terms do not
prohibit purchasers like U.S. Can from attempting to renegotiate price during the course of the contract
because the domestic producer does not effectively have the ability to enforce these provisions against
the purchaser. 312 Given the foregoing, it is clear that the use of these contractual provisions in supply
agreements is not a prevalent form of pricing practice throughout the industry, because the record
indicates that they are used almost exclusively in lease-supply arrangements. Moreover, even in that
context, many of the contractual provisions on pricing do not specifically preclude the use of subject
import pricing in annual contract negotiation nor do they prevent the purchaser from getting the benefit
of price declines obtained by other purchasers.
We therefore conclude that the supply agreements on the record do not support the claim that
domestic producers are insulated from foreign price competition. We continue to find that there is little
basis to conclude that a domestic producer's prices are determined solely through competition with other
domestic firms, and the other record evidence provides substantial evidence to conclude that subject
import competition impacted domestic prices to a significant degree.
c.

Lead-times

In Nippon II, the Court held that the Commission did not, in its First Remand Determination,
adequately assess the significance oflong import lead-times on the purchase negotiations. 313 The Court
stated that it had not instructed the Commission to evaluate only whether subject imports were limited to
a set percentage of the market as a result of lead-times. 314 Instead, the Court stated, it expected the
Commission to "evaluate purchaser perceptions with respect to the domestic industry's lead-time
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advantage as a potential explanation for keeping negotiations on separate tracks with volume allocated
among domestic versus foreign suppliers."315 "Naturally," the Court stated, "this analysis would need to
evaluate whether such a condition of competition, if it in fact existed, would have an effect on the ability
of subject imports to have an effect on prices."316
We have re-examined the record on this issue and assessed whether purchasers believed that the
domestic industry's lead-time advantage leads to the compartmentalization of domestic and import
negotiations, as the Court indicated in its opinion. As we previously noted, the record reflects that the
proximity of domestic mills to their purchasers generally gives domestic mills a lead-time advantage over
foreign mills and that purchasers are aware of the industry's advantage in this regard. 317 However, the
record suggests that the industry's lead-time advantage is mitigated in a number of ways. The first and
most basic is by buying from their foreign suppliers a core set specifications that they know their canning
operations will require year after year in very large quantities. Mr. Rourke of BWA Y testified to this
point at the Commission hearing:
We also will mitigate the risk by choosing a finite number of
specifications to give an off-shore source. And typically in our case it
may be heavier runners, things that will supplement other specifications
that we're getting from others. So you have to consider strategically how
you're going to introduce some of the foreign product in there. 318
Domestic producer Weirton agreed on this point stating that "can makers buy normally lots of products
that they know they're always making those can sizes on a regular basis, and that's what Weirton would
inventory for them and what they [importers] would inventory."319 Thus, purchasers buy from their
foreign suppliers core specifications that they also purchase from domestic suppliers and that they know
months ahead of time they will definitely need in the following year. For this reason we find that leadtime advantage does not serve to keep domestic and foreign negotiations on separate tracks since long
lead-times are mitigated for the basic "heavier runners," as Mr. Rourke testified, leaving domestic and
foreign mills on relatively equal footing.
Another way purchasers mitigate longer lead-times associated with purchasing TCCSS from
foreign suppliers is by requiring foreign mills to carry the cost of larger consignment inventories at
storage facilities in the United States. For example, an internal memorandum by one purchaser stated
that*** .32° Consigning merchandise in the United States near purchasers' facilities gives those
purchasers the flexibility and short lead-times they require and makes foreign material competitive with
domestic product on lead-time. A similar document showed that a purchaser was making its Japanese
supplier, ***,keep ordered merchandise in inventory for*** days longer than its required date of
release, thereby shifting the burden of mitigating long lead-times to its supplier. 321 This useful non-price
solution to long lead-times was applied to***. ***,for example, agreed to consignment of*** days,
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while*** agreed to*** days - or the equivalent of the*** lead-time. 322 This is entirely consistent with
testimony that "the Japanese found a way to overcome the lack of a very reliable performance given the
lengthy lead-time. So they as a result have actually become for the items that we buy from them more
reliable than some of the domestic mills." 323
Moreover, as we noted earlier, each supplier, regardless of whether it is foreign or domestic,
negotiates to maximize premiums based on its unique capabilities. For instance, ***reported in its
purchaser questionnaire that *** .324 Supporting this description of contract negotiations, Silgan testified
at the hearing that it pays a premium for some of its foreign merchandise because price premiums "works
both ways, we do have a foreign supplier that gets a premium, because they know they're worth more." 325
Thus, lead-times do not serve to insulate domestic negotiations from subject import pricing.
Therefore, for these reasons, we do not find that negotiations are compartmentalized due to any
domestic lead-time advantage. If anything, the record indicates that purchasers have found ways to
mitigate imports' longer lead-times through consigning merchandise.
d.

Weirton Documentation Regarding Price Competition

In Nippon II, the Court also found it significant that Weirton was unable to submit any
contemporaneous documents citing import price competition. The Court faulted the Commission for
assigning little weight to the absence of such documents because, in the Court's view, the lack of
documentation supports the notion that import and domestic contract negotiations are
compartmentalized.326
In response to the Court's findings in Nippon II, we have reconsidered the lack of documentary
evidence submitted by Weirton citing import price competition. First, the record reflects that purchasers
do not specify the identity of suppliers with which they are negotiating, making it more difficult for a
supplier to pinpoint its competition. 327 Large purchasers such as Silgan testified that they keep the
identity of suppliers bidding on contracts secret from each other. This is why Richard Riederer, chief
executive officer of Weirton Steel, testified that his company never knows specific Japanese bids are
being introduced into contract negotiations:
Do I get specific quotes from Japanese producers? No. Do I get specific
quotes even from customers saying well this is the Japanese price of the
product? No. I only know, just like I know that other competitors,
domestic competitors, are quoting different kinds of prices. I don't know
specifically who's doing it, so consequently, I could not identify that it
was a specific Japanese product that was coming in and being
competitive or pulling down prices. You only know that after the fact. 328
322 Posthearing Brief of Respondents,*** Documents, e-mail***, dated January 15, 1999. ***also agreed to***
days consignment. Posthearing Brief of Respondents,*** Documents, e-mail***, dated March 24, 1999.
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328 Hearing Tr. at 156 (Riederer); see also, testimony of Michael Scott, Vice-President of Sales and Marketing for
Weirton Steel:
If during the course of a contract they can purchase material of comparable quality delivered on time to
(continued ... )
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As the Riederer testimony indicates, domestic mills do not know the identity of the suppliers competing
against them during contract negotiations. Nonetheless, although the origin of specific bids is not
divulged during contract negotiations, the prospect of shifting volume away from domestic mills is
regularly used to leverage lower prices. In other words, while the evidence indicates that purchasers do
not divulge the identity of specific companies and their bids, the record indicates that purchasers do
mention offshore suppliers generally and use the prospect of buying more from them to obtain lower
price concessions from domestic mills.
We recognize that the documents submitted by Weirton contain references to price competition
with other domestic firms but not subject imports. To some degree this is to be expected given that
domestic producers account for a substantial majority of sales in the U.S. market. However, there is
evidence that subject import pricing was a significant factor in the market.
***submitted a sworn affidavit in which he stated that several purchasers informed him in
negotiations of the intent to purchase low-priced product from Japan. 329 He indicated that this led him to
advise his superiors not to announce prices increases for 1999. ***claims that purchasers cited low
Japanese prices to him in negotiations were corroborated by ***'sown documents. 330 In our view, the
fact that this information is contained in an affidavit of a*** rather than in contemporaneous documents
submitted by*** is not significant given that a purchaser's own contemporaneous documents effectively
corroborate the affidavit.
The questionnaire response of domestic producer*** provides further evidence that producers
are told by purchasers of their intent to purchase lower-priced Japanese product. 331 *** stated that it
suffered price erosion because ***. *** provided another detailed description of direct import price
competition stating:
***

332

We find, therefore, the lack of domestic producers' documentary evidence not particularly
significant to the issue of whether import prices competed with domestic prices in contract negotiations.
While domestic producers do not have access to information on specific Japanese prices that were
introduced into negotiations, they did provide substantial testimonial evidence of direct import
competition. This, combined with substantial record evidence of actual price competition by subject
imports supports our decision not to give great weight to the apparent lack of specific documentary
evidence supplied by domestic producers about import price competition.
3.

Lost Sales and Revenue

In Nippon I, the Court found that the Commission had failed to consider whether a lost sale
allegation involving a possible sale by*** to*** had been properly confirmed by the Commission staff
because, in the Court's view, the lost sale in question was not consistent with the pricing and volume data

328 ( ••• continued)

their production facilities at a lower price than their agreed to domestic contract price, some will do so and
reduce their domestic purchases. Some will not hesitate to come back to the domestic producer and ask that
an additional price decrease be granted to maintain volume. Hearing Tr. at 86 (Scott).
329
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41

set forth ***'s purchasing history. 333 On remand, the Commission re-examined this allegation and found
that, in its view, the allegation was borne out by *** 's purchasing history and that its staff had properly
confirmed the allegation, noting that the specific allegation was consistent with evidence of lost sales of
comparable tonnage for*** in FY2000. 334 Moreover, the Commission added, the sale represented a
significant percentage of the tin mill market, when considered with the confirmed lost revenue
allegations. 335 The Commission, however, mistakenly described the lost sale as occurring in*** ,336 when
in fact*** had alleged that it occurred in ***. 337
In Nippon IL the Court again found that the Commission had not adequately assessed whether
the lost sale allegation was consistent with the record. 338 Noting the Commission's mistake in describing
the lost sale as occurring in *** rather than *** of ***, the Court stated that it was not clear that the
allegation actually existed, given the disparity in dates. 339 The Court also pointed out that the
Commission failed to consider the fact that, for the alleged lost sale in question, the producer*** stated
that it made a bid at a price of***, even though *** never made a bid at a price lower than *** per ton
for the ***referenced by the Commission in its first remand determination. 34° Further, the Court noted,
the Commission failed to acknowledge that *** stated that price was only one of several reasons for
awarding the bid to the Japanese producer and that*** would have lost the sale to another domestic
supplier in the absence of Japanese competition. 341
We reexamined all of the evidence regarding the*** lost sale questioned by the Court. As an
initial matter, as we indicated above, a part of the Court's finding is based on a typographical error that
the Commission made in its determination. As we indicated previously, the Commission analyzed and
described a specific lost sale allegation made by*** that involved a lost sale of*** at a rejected price of
***per ton to purchaser*** made in***, as set forth in the Commission's staff report at Table V-14. 342
In describing the lost sale in the remand determination, the Commission inadvertently described the sale
as being made in ***. 343 We regret the error and the fact that it caused inconvenience to the Court, given
that it hindered the Court's ability to review our findings on the sale.
We believe, however, that the lost sales allegation is consistent with ***'s purchasing history.
As we noted, in our prior determination, ***'s purchasing history for *** 344 shows that*** purchased a
total of more than *** short tons of Japanese TCCSS, of which more than ***tons were purchased
***. 345 Clearly, the volume alleged to have been lost by*** on this sale is fully consistent with the***
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during this period. Moreover, the record of ***'s purchasing history shows that, while the ***. 346 Given
this, it is clear that the lost sales allegation confirmed by*** is within the range of the bids offered
***. 347 In other words, both the volume and the price reported by*** were consistent with***.
Accordingly, we believe it is reasonable to conclude that the lost sale allegation was consistent with
***'s purchasing history.
Most importantly, the*** representative contacted by the Commission staff specifically
confirmed the fact that*** was one of several domestic producers who could reasonably have be said to
have lost the sale in question to the Japanese. 348 There is, therefore, simply no question that Japanese
suppliers were awarded a bid for ***. 349 Given all the foregoing, we believe that it was appropriate for
staff to confirm the lost sale allegation and for us to rely on that allegation in our analysis. 350
Moreover, even if*** reported a different average bid price for the lost sale than*** reported in
its purchasing history, that fact does not indicate that it would not be appropriate to rely on this allegation
as an instance of a lost sale. There could be many explanations for such a discrepancy, including the
very real possibility that the parties to the negotiation simply have different memories or documentation
of the bid prices. The fact that our staffs investigation found some minor discrepancies in the data on
the sale does not, in our view, outweigh the important fact that the allegation was confirmed in substance
by***.
The Court also asserts that the Commission failed to consider the fact that*** stated in its
questionnaire that*** .351 However, we would note that*** also indicated in its discussion of*** that
its primary subject supplier, ***,became*** .352 Moreover, while*** asserts that*** never bid
"seriously" for * * *,353 * * * 's purchase history shows that ** * bid consistently on most of * * *. 354 Given
this, it may be the case that in ***'s view, a "serious" bid means a bid that is competitive with Japanese
pricing.
Further, the Court asserts that, in its discussion with the Commission staff, ***'s representative
stated that Weirton would have lost the sale to another domestic supplier in the absence of Japanese
competition. 355 We do not think that this is what the*** representative said. In our staff report, the***
representative is quoted as saying that "up to 6 domestic firms can claim this type of los[t sale], given
that*** .356 This statement does not mean that*** would not have gotten the sale; in our view, it means
that several other domestic producers also lost out on the sale made to the Japanese suppliers. Given this,
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we believe the statement strengthens our conclusion that the domestic industry as a whole lost sale
volumes to the subject suppliers throughout the period of investigation.
Finally, the Court states that the Commission failed to take into account the fact that*** itself
stated that the sale was lost for both price and non-price reasons. 357 We would first note that the statute
does not demand that a lost sale must be lost solely due to low pricing for it to be considered evidence of
injury;358 if the contribution of price is significant to the overall purchase decision, then it is entirely
appropriate for the Commission to take the lost sale into account as evidence of injury. Moreover, in our
view the ***representative did not state that the sale itself was lost due to quality and delivery time
issues as well as for price reasons; he stated that, as a general matter, ***. 359 Given these multiple
considerations, we believe that it was entirely appropriate to rely on evidence of this lost sale as support
for our causation findings.
In sum, we believe that the lost sales allegation was properly confirmed by our staff, that it was
generally consistent with ***'s purchase history, and that the loss of the sale was based, in significant
part, on price. Given the fact that our staff also confirmed several lost revenue allegations - and that
these have not been challenged by Nippon - we believe that these allegations provide additional evidence
of the price and volume effects of the subject imports during the period. 360
II.

Causation

Finally, on the issue of causation, the Court found that the Commission had not adequately
explained why quality and on time delivery problems as well as nonsubject imports were not the
predominant cause of the industry's declines during the period of investigation. 361 In particular, the
Court stated, the Commission did not adequately explain why it found that purchasers had shifted
volumes to subject imports due to subject underselling, rather than purchasers' stated quality and on-time
delivery concerns. 362 The Court also stated that the Commission did not adequately address the role
played by nonsubject imports in the industry's declines, 363 noting in particular that it failed to address
adequately the regional distribution of domestic, subject, and nonsubject import shipments. 364
We address each of the Court's concerns in detail below.

A.

U.S. On-Time Performance and Quality

1.

The Court's Comments Concerning the Commission's Failure to Facilitate the
Court's Review

In its discussion of the Commission's analysis of the industry's quality and delivery time issues,
the Court first criticized the Commission for not "analyz[ing] and present[ing] data in a manner that
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See Nippon III at 4 (dumping need not be the "sole or principal cause of injury. As long as its effects are not
merely incidental, tangential, or trivial, the foreign product sold at less than fair value meets the causation
requirement").
358
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CR at V-25; PR at V-9.

°CR and PR Table V-15.
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Nippon II at 32-42.
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Nippon II at 33-39.
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Nippon II at 39-42.

364

Nippon II at 40.
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faciltate[d] the Court's review." 365 The Court stated that the Commission's analysis improperly focused
on "'trends' over limited periods of data, thus ignoring the full set of data," when a "year-to year
analysis" would indicate "there had been no clear trend at all." 366 The Court also stated the Commission
ignored volume and bid data for the year 2000 and focused, at times, only on volume and bid trends
between 1998 and 1999.367 Finally, the Court noted, the Commission "inexplicably" cited one table
(Table TCCSS-1) as the source for its description of the volume of bids accepted by the purchaser
BWA Y during the period, even though the Commission had cited different tables (Tables 11-1 and 11-2
from the original Staff Report) when describing the purchase volumes of the other purchasers discussed
in the Commission's causation analysis. 368 The Court noted, in this regard, that the purchase volume data
set forth in Table TCCSS-1 were not in all cases consistent with purchase data in Tables 11-1 and 11-2.369
As an initial matter, we believe that the Court's concerns about these issues, while
understandable, can be addressed through additional explanation. First, we believe that the Commission
did not selectively focus on a limited portion of the period of investigation. In our analysis of the quality
and delivery issues experienced by four purchasers, we focused on the parts of the period of investigation
during which the purchasers claimed to have increased subject import purchases because of the
industry's alleged quality and delivery problems. 37° For example, when examining BWAY's purchasing
patterns, the Commission focused on the company's purchases in 1998 and 1999, precisely because
BWA Y had stated, including during its hearing testimony, that it began shifting purchases to subject
imports from the domestic producers in 1999.371 Similarly, with respect to U.S. Can, the Commission
concentrated on the company's purchase patterns between 1998 and 1999 because U.S. Can stated that it
shifted purchase volumes to the subject imports in 1999 as a result of delivery problems on the part of
Weirton and other domestic producers in 1998 and 1999.372
As for Crown, the Commission focused on the company's purchasing patterns for 1998 and 1999
for the simple reason that Crown's purchasing history was "incomplete"; that is, the company*** .373
Finally, the Commission analyzed Silgan's purchases throughout the period from 1997 to 1999 because
365

Nippon II at 34.

366

Nippon II at 34.

367

Nippon II at 34.

368

Nippon II at 34.

369

Nippon II at 34.

37°First Remand Determination at 30-40. Moreover, we would add, the Commission specifically examined in its
analysis the bidding and purchasing patterns of three of these four purchasers throughout the three full years of the
period of investigation, i.e., from 1997 to 1999, as the initial portion of its discussion of these issues. First Remand
Determination at pp. 32 (discussion of BWAY's purchases during this period); 35 (discussion of Silgan's purchases
during this period); 37 (discussion of U.S. Can's purchases during this period). The Commission only discussed
purchasing data for Crown for 1998-1999 because Crown's data were "incomplete";***. See Crown Purchaser
Questionnaire at Question 11-1. Thus, while the Commission's analysis of the causal link aspects of these issues
focused on the period during which the purchasers asserted they shifted their purchasing patterns because of quality
and delivery time issues, it can hardly be said that the Commission ignored the data for the entire period of
investigation in its analysis of these purchasers.

See, e.g., BWAY Purchaser Questionnaire Response at Question 11-2 ***;see also Hearing Tr. at 190 (Mr.
Rourke of BWAY) ( "BWAY made the strategic decision to diversify its sourcing including additional sourcing from
abroad" because "Weirton's on-time delivery performance was ranked I 0 out of 11 suppliers from January through
August of 1999," among other things).
371

372

Hearing Tr. at 196-199 (testimony of Mr. Yurco); U.S. Can Purchaser Questionnaire Response at Question 11-2

***
373

See generally, Crown Purchaser Questionnaire; see also CR and PR at Tables 11-1 & 11-2 and Table V-2.
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*** .374 In other words, the Commission's analysis properly focused on the details of these companies'
purchasing patterns during the period in which the purchasers claimed to have begun purchasing
increased subject import volumes for non-price reasons. Indeed, in the Commission's view, this analysis
was the approach best suited to addressing the Court's instruction in Nippon I to assess "whether
purchasers actually switched for non-price reasons." 375 To the extent that our ability to assess purchasing
pattern "trends" was limited by the period examined for each of these purchasers, we believe that our
focus on those "limited" periods was dictated by, and consistent with, the assertions made by the
purchasers that they began shifting purchases to imports during specific periods in response to domestic
quality and delivery time problems.
We also believe that it was proper for the Commission to focus its analysis on the period from
1997 through 1999, rather than on interim 2000, despite the Court's misgivings on this score. 376 Again,
we note that we focused our analysis of the purchasing patterns of these four purchasers on the periods
during which the purchasers alleged that they had shifted purchases to subject imports as a result of the
domestic industry's quality and delivery-related problems. In this regard, there was little record evidence
or testimony during the investigation that the quality and performance problems reported by these
purchasers with several members of the industry continued though the first quarter of 2000; indeed, the
record indicates that the delivery performance of Weirton improved considerably in the first quarter of
that year. 377
Moreover, giving less attention to the purchasing activity of these companies in the first quarter
of 2000 was appropriate because the record indicated that the filing of the anti dumping petition in
October 1999378 significantly impacted the purchasing patterns and pricing behavior of purchasers in the
first quarter of 2000. In this regard, the record of the investigation contains a number of internal
memoranda prepared by purchasing officers of such purchasers as *** and *** showing that industry
participants believed the filing of the petition would affect the sales volumes and pricing of subject
imports and domestic product in 2000. 379 Given that the Congress has stated that we should give less
weight to changes in market and industry data that occur after the filing of a petition where that data may
have been affected by the petition, 380 our focus on the data relating to shifts in import purchase patterns
by these producers during the full three year period before the filing of the petition was appropriate.
Moreover, the fact that the interim period at issue covered only one quarter further suggests that it should
be given less weight than the other data, which cover full-year periods.
Finally, we note that the Court correctly stated that the purchase volume data set forth in Table
TCCSS-1 of our remand determination was not fully consistent with the contract volume data set forth
Tables 11-1 and 11-2 of the StaffReport. 381 There are two reasons for these inconsistencies. First, the data
in the two tables should not be expected to be identical because the tables report different categories of
volume data. Table TCCSS-1 -- which was prepared for the Commission's First Remand Determination -
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First Remand Determination at 35-37.
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Nippon I at 39.
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Nippon II at 34.
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"Well, the facts are that they [Weirton] significantly improved their on-time performance in the fourth quarter of

1999, into the year 2000, bringing them up to a very competitive level of plus 85 percent." Hearing Tr. at 235

(Yurco).
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CR and PR at I-1; 64 Fed. Reg. 60225 (November 4, 1999).

379 See February 14, 2000 Memorandum***; January 24, 2000, Memorandum***; December 16, 1999
Memorandum ***.
380

19 u.s.c. §1677(7).

381

Nippon II at 34.

46

- is a compilation of the bid pricing and volume data contained in Tables V-1 through V-13 of the
Commission's original Staff Report in this investigation. 382 The volumes and pricing data reported in
Tables V-1 through V-13 of the Staff Report are the supply volumes and prices that were contractually
agreed upon by the purchasers and their suppliers during the annual negotiation process in the tin mill
market. 383 In other words, the volumes reported in Tables V-1 through V-13 (and therefore Table
TCCSS-1) tables reflect the contractually agreed on supply volumes for the purchasers that the parties
expect to be delivered during the course of the contract; they do not necessarily represent the actual
shipments of merchandise made by a supplier to a purchaser during the contract period.
In contrast, the volume data reported in Tables II-1 and II-2 of the Commission's original staff
report reflect the actual shipments, i.e., the actual purchase volumes, made by tin mill purchasers under
their annual contracts; that is, they reflect shipments of merchandise actually made to, and paid for by, a
purchaser during the contract year. In sum, some of the inconsistencies between Table TCCSS-1 and
Tables 11-1 and II-2 reflect the fact that suppliers do not necessarily ship, nor do purchasers take, the
same volumes during each contract year that were originally negotiated during the negotiation process. 384
Secondly, some inconsistencies between the two sets of tables derive from the fact that the
Commission misreported the purchase volume data for two purchasers,*** and***, in Tables 11-1 and
11-2 of the Staff Report. 385 In the case of***, for example, the Commission failed to include any
purchase volume or value data for the years 1997 and 1998 in these two tables, even though the company
did in fact report tin mill purchases in both of those years in its purchaser questionnaire. 386 The
Commission made a similar mistake for *** .387 Accordingly, we have prepared, and attach to this second
remand determination, revised entries to Tables 11-1 and II-2 which sets forth the correct shipment
volumes and value data for these two companies as they should have been reported in the original Tables
II-1 and 11-2. We apologize for any inconvenience this may have caused the Court on review, noting in
particular that we fully appreciate the Court's statement that the inconsistencies between Tables 11-1 and
11-2 and Table TCCSS-1 hindered the Court's ability to review our first remand determination. 388
Nonetheless, we would note that our use of the*** bid data contained in Table TCCSS-1 as the source
for our discussion of its purchases during the period in our remand determination was intended to lay the
relevant data before the Court in a straightforward and accessible manner, rather than as a means of
confusing our analysis or the Court's appreciation of the record evidence.
In sum, we believe that the Commission attempted to respond in good faith to, and analyzed
fully, the data in the record that related to the causation issues raised by the Court in Nippon/. To the
extent that the Court's concerns arose because we failed to provide the discussions we have now set forth
above, we regret the error. We proceed to a further discussion of the quality and delivery time issues
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See First Remand Determination at 10; see also CR and PR at Tables V-1 to V-12.
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See CR at V-9, PR at V-6.

Or, as we have previously noted, the charts show that purchasers and suppliers may engage in informal volume
re-allocations during the term of an annual or multi-year contract.
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Compare ***'s Questionnaire Response, Question 11-1 with CR and PR at Tables 11-1and11-2. ***.

386 CR and PR at Table 11-1. We would note that the Commission stated, on remand, that it was relying on the
volumes contained in Table TCCSS-1 to describe ***'s purchasing patterns because it believed at the time, based on
the information in the staff report, that*** had not reported purchase volumes for that year. First Remand
Determination at 32, n. 104.

387

Compare ***'s Response Questionnaire Response, Question 11-1 with CR and PR at Tables 11-1and11-2.

In this regard, we would note that we believe the Commission did provide cites to the sources of the individual
purchaser volume data used throughout this analysis, although the Court seems to assert in Nippon II that it did not.
Nippon II at 34. The cites are set forth at footnotes 104, 114, 120, & 132 of the First Remand Determination.
388
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experienced by the domestic industry during the period, and the substantive issues raised with respect to
our analysis of these issues by the Court in Nippon II.

2.

The Court's Concerns Relating to Certain Domestic Producers' Quality and
Delivery Problems

The Court found the Commission's specific findings with respect to the quality and delivery
issues experienced by these four purchasers to be deficient as well. In particular, the Court found that the
Commission had not adequately explained why it found that the testimony offered by representatives of
these four companies did not establish that the companies had shifted a portion of their volumes to the
subject merchandise because of quality or delivery time issues during the course of the period. 389 We
address the Court's specific criticisms of the Commission's analysis for each purchaser below.
a.

BWAY

At the public hearing in the Commission's investigation, an official for BWAY firmly and
clearly testified that BWAY, one of the six largest purchasers of tin mill products during the period,
made a "strategic decision to diversify its sourcing" of tin mill plate in 1999, which included a decision
to seek "additional sourcing [of tin mill product] from abroad." 390 The official, Mr. Patrick Rourke,
testified that this decision was solely the result of a "series of delivery and quality disappointments with
certain U.S. mills" that occurred in 1998 and 1999, and specifically identified in his testimony Weirton
Steel as the sole example of the "delivery and quality" problems faced by BWAYin 1998 and 1999.391
In its First Remand Determination, the Commission stated that it could not reconcile this
official's testimony with other information on the record relating to B WAY' s reasons for sourcing tin
mill merchandise from Japan in 1999. In particular, the Commission explained that the official's
testimony could not be reconciled with the fact that ***. 392 In Nippon II, however, the Court rejected the
Commission's explanation of the reasons it found BWAY's public testimony to be inconsistent with the
other record data, noting in particular that BWAY's testimony was not necessarily inconsistent with its
purchasing patterns given that it had asserted that it*** .393
We have considered the Court's comments about our analysis, but again conclude that testimony
offered by BWA Y at the public hearing as to its reasons for sourcing increasing volumes of subject
imports is inconsistent with other record evidence on the issue. In this regard, we again note that the
BWA Y official who testified at the hearing emphasized that BWA Y's decision to begin purchasing the
subject merchandise from Japan was not the result of price competition, but was rather due to a "series of
delivery and quality disappointments with certain U.S. mills," and singled out Weirton as the prime
example of a domestic mill who was having these sorts of performance-related issues. 394
However, in our view, this testimony is difficult to reconcile with statements made by BWA Y in
its purchaser questionnaire response, which -- we note -- was executed and signed by the same BWAY
official who testified at the Commission hearing in the investigation. 395 In response to a question in the
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Nippon II at 34-39.
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Hearing Tr. at 192 (Mr. Rourke).
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Hearing Tr. at 190 (Mr. Rourke).
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First Remand Determination at 33.
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Nippon II at 35.
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Hearing Tr. at 190 and 192 (Mr. Rourke).
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BWA Y Purchaser Questionnaire, cover page.
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questionnaire which asked whether BWA Y had shifted purchases between domestic and foreign sources
and the reasons for any such shift, BWAY stated clearly in response that:
***

396

Similarly, in response to a question in the purchaser questionnaire as to whether BWAY changed or
dropped suppliers in the last three years and why, BWAY stated:
***

397

Moreover, as we noted in our First Remand Determination, the internal documents supplied by
***to the Commission during the investigation also showed that*** .398 Thus, although it is true that, in
its questionnaire response,*** states that***, its questionnaire response also unambiguously shows that,
for*** .399 Given all of the foregoing, we again find that the other record data on this issue was
inconsistent with the basic thrust of Mr. Rourke's testimony at the hearing, i.e., that***.
Moreover, we again find that BWAY's purchasing patterns during 1998 and 1999 were
inconsistent with its testimony at the hearing. In our view, Mr. Rourke's public testimony was clearly
intended to suggest to the Commission that Weirton, the petitioner in this proceeding, was a primary
example of the "delivery and quality disappointments" BWAY had with domestic producers that led to
its decision to source merchandise from the subject producers in 1999. 400 However, as we noted in our
First Remand Determination, this testimony about the impact of Weirton's supposed "delivery and
quality" problems on BWAY s purchasing decision was directly undermined by the fact that *** .401
Further, Mr. Rourke's testimony as to the delivery and quality problems BWAY had with Weirton is
further undermined by the fact that, in its questionnaire response, BWAY *** .402 Given the foregoing, it
is clear that BWA Y's purchasing patterns during 1997, 1998, and 1999 were not consistent with its
testimony at the hearing concerning Weirton's supposed delivery and quality problems in 1999.
Finally, BWAY's questionnaire response does support Nippon's assertions that ***. 403
However, the record also shows that BWA Y *** during the period of investigation404 and that BWA Y
did not report in its questionnaire response that it had experienced *** .405 Moreover, in its questionnaire
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BWAY Purchaser Questionnaire, Response to Question 11-2 (emphasis added).

397

BWAY Purchaser Questionnaire, Response to Question III-15 (emphasis added).

We note that we have previously described a number of internal BWAY memoranda that indicate that BWAY's
purchasing decisions are driven***. First Remand Determination at 33, fn. 111.
398

399 We would add that, in its questionnaire response, BWAY stated that ***. BWAY Purchaser Questionnaire,
Response to Question IV-15.
400

Hearing Tr. at 190 (Mr. Rourke).

In fact,***. CR and PR at Table V-1. For the Commission's remand discussion of this, see First Remand
Determination at 32-33.
401

See generally, BWAY Purchaser Questionnaire, Response to Question III-15. We note that this is direct
contrast with***. BWAY Purchaser Questionnaire, Response to Question III-15.
402

403

BWAY Purchaser Questionnaire, Response to Question III-15 (confirming that ***).

404

CR and PR at Table V-1.

405

BWAY Purchaser Questionnaire, Response to Question III-27 (stating that ***).
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response, B WAY * * *. 406 * **. 407 In other words, in its questionnaire response as opposed to its hearing
testimony, BWAY indicated that ***. 408 Despite all of these statements, BWAY's Mr. Rourke
nonetheless testified at the hearing that BWAY's shift of sales volumes to the subject merchandise in
1999 was due to the industry's quality and delivery problems in 1998 and 1999, rather than ***.409
Given all of the record data on this issue, we believe that ***'s testimony on the issue was not
fully consistent with its other statements in the record and that the record evidence, as a whole, indicated
that B WAY' s purchasing decision with respect to tin mill products from Japan was made primarily on
the basis of price rather than quality and delivery time issues. 410
b.

Crown

In its purchaser questionnaire, Crown stated that*** .411 Moreover, Crown explained that this
decision *** .412
On remand, after reviewing the record evidence relating to Crown's decision to source material
from*** in***, the Commission found that price competition between TCCSS from Japan and the
United States had influenced Crown's purchasing decisions to a significant degree, notwithstanding
Crown's stated quality considerations. 413 To support this finding, the Commission noted that Crown
*** .414 Moreover, the Commission added, it would have expected*** .415
In Nippon JI, the Court found that the Commission did not provide substantial evidence to
support its finding that quality and on-time considerations were not the dominant factors with respect to
Crown's decision*** .416 The Court stated that Crown's decision*** is not necessarily inconsistent with
its stated concerns relating to the *** during the period. 417 Moreover, the Court added, it felt that there
was no support for the Commission's finding that domestic purchasers would not be expected to pay
lower prices if they switched from lower quality producers to higher quality producers during the
period. 418 The Court did note, however, that the Commission could reasonably have found "evidence of
inconsistency in Crown's testimony" if the Commission were able to show that there was an "adequate
West Coast supply of quality TCCSS" or if it showed that there were "East Coast suppliers willing to fill
the void" in Crown's West Coast supply. 419

406

BWAY Purchaser Questionnaire, Response to Question IV-27 (comparing U.S. and Japanese product).

407

BWAY Purchaser Questionnaire, Response to Question IV-27 (comparing U.S. and Japanese product).
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In this regard, we note that each of these producers***. See U.S. Producer Questionnaires at 11-11.

409

Hearing Tr. at 198 (Rourke).

410 In this regard, we would again note that BWAY specifically stated in its questionnaire response that***.
B WAY Purchaser Questionnaire, Response to Question IIl-15.
411

Crown Purchaser Questionnaire, Response to Question 11-2.
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Crown Purchaser Questionnaire, Response to Question 11-2.

413

First Remand Determination at 34-35.
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First Remand Determination at 34-35.
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First Remand Determination at 34-35.
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Nippon II at 36-37.
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Nippon II at 37.
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Nippon II at 37.
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Nippon II at 36.
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We have reviewed the record evidence relating to Crown's purchasing decisions in light of the
Court's decision in Nippon JI. In response to the Court's comments, we first note that there is substantial
evidence in the record that there was an adequate West Coast supply of quality tin mill products from
domestic producers available to Crown during the period and that there were non-West Coast suppliers
willing to fill the void left in Crown's supply chain because of its stated supply concerns relating to
***. 420 In particular, as we indicated in our First Remand Determination, the record shows that Crown
sourced ***, 421 a producer ***.422 Moreover, in 1999, ***. 423 In other words, Crown had available to it a
willing and able domestic supplier of quality tin mill merchandise that***.
Moreover, the record data also show that there were other domestic producers, aside from***,
who were willing and able to supply Crown with tin mill merchandise during the period. Although four
of Crown's production facilities were located on the West Coast during the period of investigation,424
***. 425 Moreover, each of these producers reported that ***. 426 Thus, while the domestic producers
located in the Eastern half of the United States may prefer to limit their shipments to remote purchasers
because of freight equalization issues,427 the record also reflects that all of the domestic producers located
in the East are willing to, and do, ship their products to the Western half of the United States. Crown's
assertions to the contrary are not consistent with the record data on this issue.
Moreover, we note that Crown stated in its questionnaire response that *** .428 Further, Crown
did not state in its response that ** *. 429 In fact, Crown specifically identified * ** as being added to its
list of suppliers for quality reasons. 430 In other words, in its questionnaire response, Crown appears to
indicate that * * * were likely to provide it with reliable and consistent supplies of all of its specifications
in a timely fashion. 431 Nonetheless, it asserted in its purchaser questionnaire response that *** .432
Given the foregoing, we believe that Crown's statements equating the timing and the sources of
its purchasing decisions with quality and delivery problems with its West Coast suppliers are not fully
consistent with the other record data on this issue or with Crown's purchasing patterns during the period
of investigation. Although Crown asserted that * * *, the record indicates otherwise. Given this, we
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°CR and PR at Table V-2.

421

CR and PR at Table V-2. In particular,***. CR and PR at Table V-2.

422

CRatIIl-1 &III-2atn2. ***. CRatTableIIl-1 & n.2.

423 ***had a capacity utilization rate of*** percent in 1999. *** Domestic Producer Questionnaire, Response to
Question 11-2. Thus,*** had significant available capacity to supply the merchandise shifted to the Japanese
producer by Crown in that year.
424 Crown has facilities in Philadelphia, Pa, Anticoh, CA, Fremont Ca, Portland, OR, and La Mirada, CA. The
record also indicates that Crown***. CR at III-3, PR at III-2; Crown Purchaser Questionnaire, Response to
Question I-2. However, the record indicates that***. CR at III-3 and PR at III-2, n. 4 & 6.
425

CR and PR at Table V-2.

426

More specifically, the percentage of western shipments***. CR and PR at IIl-2, n.2.

427

CR and PR at IIl-2, n. 1.
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Crown Purchaser Questionnaire, Response to Question IV-10 (comparing US and Japanese product).

Crown Purchaser Questionnaire, Response to Question III-27 (identifying*** as having quality or delivery
issues).
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°Crown Purchaser Questionnaire, Response to Question III-15 (comparing US and Japanese product).
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In this regard, we note that***. See U.S. Producer Questionnaire at 11-2.

432

CR and PR at Table V-2.
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conclude that the record suggests that Crown began purchasing the volumes at issue because of the
*** 433
c.

U.S. Can

In hearing testimony before the Commission and in its purchaser questionnaire, U.S. Can
asserted that its increased purchases of subject merchandise during the period of investigation were due
to the domestic industry's quality and on-time delivery problems during the period and to the company's
desire to source tin mill products on a more global basis. 434 According to U.S. Can's Thomas J. Yurco,
U.S. Can sought to increase its sourcing from "globally oriented suppliers" to serve its increasingly
global operations.435 Moreover, Mr. Yurco testified, U.S. Can began sourcing increased volumes from
Japan in 1999 because it experienced reliability problems with several of its domestic suppliers in 1999,
including Weirton, Bethlehem Steel, Ohio Coatings (Wheeling Pittsburgh) and ***. 436 Mr. Yurco also
observed, however, that during the months when the company reduced the tonnage it received from
Weirton, it also reduced the tonnage it received from Japan, and thus the company "did not favor the
Japanese mills and take tons away from Weirton Steel."437
On remand, the Commission examined the record evidence relating to U.S. Can's decision to
source a*** larger volume of merchandise from Japan in 1999.438 The Commission found that the
record did not support Mr. Yurco's assertion that U.S. Can increased its purchases of Japanese product in
1999 because of Weirton's poor on-time performance. The Commission noted that Weirton submitted
documents showing that its on-time performance was not as poor as Mr. Yurco asserted at the hearing
before the end of 1999.439 Moreover, the Commission found U.S. Can's allegation that it increased its
purchases of subject imports because of domestic quality and delivery problems in 1999 was inconsistent
with the pattern of U.S. Can's purchases in 1999, which showed among other things, ***.440
The Court found the Commission's reasoning flawed. 441 The Court stated that the Commission
had erred in finding Mr. Yurco's testimony inconsistent with his prior statements during the
investigation. 442 The Court also rejected the Commission's analysis of Weirton's quality and on-time
performance, noting that it was reasonable for U.S. Can to have concerns about Weirton's declining
performance in 1999, even ifthere were not yet grounds for sourcing from another producer. The Court
added that the company's documents showed that U.S. Can's concerns about Weirton's quality had been
evident "for a long period of time." 443 Thus, the Court reasoned, the Commission's decision to discount

433 CR and PR at Table V-2. ***stated in its preliminary phase questionnaire that*** officials repeatedly
highlighted to*** the fact that***."*** U.S. Producer Questionnaire (preliminary phase) at IV-D.
434

Hearing Tr. at 196-199 (Yurco).

435

Hearing Tr. at 196-198 (Yurco).

436 Hearing Tr. at 197-198 (Yurco)(where Yurco only cites OCC, Weirton, and Bethlehem); see also Purchaser
Questionnaire at Questions 11-2, III-15 & III-29 (citing*** as well).

437

Hearing Tr. at 199 (Mr. Yurco).

438

First Remand Determination at 37-40.

439

First Remand Determination at 39.

°First Remand Determination at 39-40.
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Nippon II at 39.
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Nippon II at 39
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Nippon II at 39.
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U.S. Can's testimony was not well-founded because the Court stated that the record showed that Weirton
had a history of delivery and supply problems during the period. 444
We have reviewed the Court's discussion of our analysis for U.S. Can and the record evidence
relating to its decision to increase*** its purchases of Japanese merchandise in 1999. As an initial
matter, we note that we did agree with the Court's statement that Mr. Yurco's testimony during the
Commission's public hearing was not inconsistent with his testimony during the preliminary staff
conference. 445 However, Mr. Yurco's hearing testimony was not consistent with the documentary
evidence placed on the record by U.S. Can. For example, as we noted in our First Remand
Determination,446 at the public hearing in this investigation, Mr. Yurco's stated that, during the months in
1999 when the company reduced the tonnage it received from Weirton, it also reduced the tonnage it
received from Japan, and that the company "did not favor the Japanese mills and take tons away from
Weirton Steel."447 However, the record evidence indicates that, when***, it*** .448 Similarly, in his
testimony, Mr. Yurco assured the Commission that U.S. Can does "not use foreign quotes in pricing
discussions with [its] domestic suppliers" during its annual contract negotiations. 449 However, Mr.
Yurco's testimony on this issue ***. 450 Similarly, in a memorandum drafted by ***. 451 We view this
evidence as undermining Mr. Yurco's assertions.
Moreover, U.S. Can's pricing patterns during the period of investigation indicate that its sourcing
decisions with respect to the industry were not due to the delivery problems of certain domestic
producers, as U.S. Can asserted at the hearing and in its purchaser questionnaire. In this regard, in its
hearing testimony and purchaser questionnaire, U.S. Can stated that it had significant delivery problems
with domestic producers, including Weirton, Bethlehem, Ohio Coatings (Wheeling Pittsburgh), and***
that led it to source increased volumes from Japan in 1999.452 However, the record shows that ***. 453
The company ***. 454 Moreover, U.S. Can ***. 455
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Nippon II at 39.
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First Remand Determination at 38.
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First Remand Determination at 38.
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Hearing Tr. at 208-09 (Yurco).

448 CR and PR at Table V-3. Data on U.S. Can's overall purchases show that***. CR and PR at Table II-I. In this
regard, we note that, at the public hearing, Mr. Yurco stated that he had data showing that the reduction in purchases
from Weirton that occurred during certain months of 1999 were accompanied by "commensurate" reductions in
Japanese receipts (i.e., shipments) during the same period. Hearing Tr. at 207-08. He also assured the Commission
that he would submit the data showing this correlation in the respondents' posthearing brief. Id. The data were not
submitted to the Commission, however. See generally Respondents' Posthearing Brief.
449
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Indeed, U.S. Can's decision to change the volumes sourced from these four producers seems
more directly linked to***. In this regard, the record shows that ***. 456 Similarly, ***. 457
U.S. Can ***,458 even though U.S. Can provided no indication in its testimony or questionnaire
that*** .459 While there is little evidence in U.S. Can's purchaser questionnaire or the documentary
evidence submitted by respondents indicating why U.S. Can ***.460 ***is a simpler matter. In an
internal U.S. Can memorandum dated May 29, 1998, ***. 461 In 1999, U.S. Can ***. 462
Finally, we note that U.S. Can rated the domestic product as ***.463 Given these ratings of the
domestic product's ***,it is not clear why the company would have chosen to ***. On the contrary, we
would have expected that U.S. Can ***. 464 465
We have also reexamined the record with respect to U.S. Can's claims of Weirton's poor quality.
As noted in our remand determination, one document submitted by U.S. Can references ***. As noted
by the Court, the document references problems existing "for a long period of time", indicating that the
quality concerns were more than a short-term issue. Nevertheless, there are notable limitations with
respect to the significance of this document- i.e., its reference***. With respect to the overall quality of
Weirton's shipments to U.S. Can, a document*** .466 Moreover, the*** document itself states that***.
Thus the document bolsters the conclusion that ***.
In sum, Mr. Yurco's testimony as to U.S. Can's reasons for increasing its imports of Japanese
product in 1999 were not consistent with the other record evidence relating to U.S. Can's sourcing
choices during the period. As indicated above, we believe that U.S. Can's decision regarding the volume
of its purchases of merchandise from Japan in 1999 was due primarily to the prices offered by Japanese
suppliers in 1999, rather than the delivery and on-time performance problems exhibited by some
domestic producers with respect to U.S. Can's purchases in 1998 and 1999. In this regard, we note -- as
we have in our previous determinations in this proceeding -- that the record contains significant
documentary evidence of the fact that U.S. Can***, despite U.S. Can's assertions to the contrary.467
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CR and PR at Table V-3.
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462

CR and PR at Table V-3.
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***Purchaser Questionnaire, Question IV-10 (Japan-US comparison).

CR and PR at Table 11-5 (showing that all seven purchasers responding stated that the domestic product was
superior to the Japanese product with respect to delivery time and that seven of eight responding purchaser stated
that the domestic product was comparable or superior to the Japanese product in terms ofreliability of supply.).
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We addressed the issue of U.S. Can's claims of a shift toward more "globally oriented suppliers" in our prior
views. There we observed that: (1) Weirton exports TCCSS to five countries in Europe, including Germany, the
United Kingdom and Italy, where U.S. Can facilities are located; (2) Weirton's exports to Europe in 1999 exceeded
the combined tonnage ofall Japanese producers; and (3) there was little or no reference to a company strategy to
seek more globally-oriented suppliers in the U.S. Can documents submitted to the Commission. See Remand
Determination at 40 n.146.
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First Remand Determination at p. 19; Final Determination at 16.
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d.

Silgan

As we have previously discussed, Silgan also asserted that there were non-price reasons for its
decision to purchase increased volumes of subject merchandise during the period. For example, at the
hearing, Robert Owen, an employee of Silgan, testified that Silgan had purchased subject imports only
because they were necessary for specialized applications at Silan and were not available from the
domestic industry or because the imports were of a "quality level [Silgan] cannot obtain from U.S.
producers."468 Mr. Owen asserted that the increase in Silgan's purchases of TCCSS from Japan between
1997 and 1999 was also due to Silgan's acquisition of Campbell's Soup, which uses "small quantities" of
TCCSS produced by Nippon Steel because of its "superior quality."469 Finally, Mr Owen stated that
Silgan dropped Weirton as a supplier in 1998 for failing to meet Silgan's quality and service
requirements. He added that Weirton's tonnage "(w)as not replaced by Japanese or other imports" but
was shifted to other U.S. domestic suppliers."470
On remand, the Commission weighed Silgan's assertion that it needed to source certain
specifications from Japan that were unavailable from the domestic producers against other record
evidence, including Silgan's questionnaire response that indicated that it purchased*** percent of its
required TCCSS specifications from the domestic producers. 471 The Commission found that a portion of
the increase in Silgan's imports of subject merchandise may have stemmed from Silgan's 1998 purchase
of Campbell's Soup but noted that Silgan did not allege that Campbell's Soup required unique
specifications.472 Moreover, the Commission found, *** .473
In Nippon II, the Court found that the Commission failed to provide substantial evidence to
support its conclusion that the predominant factors in Silgan's purchase decision were not its quality and
delivery concerns. 474 In particular, the Court found that Silgan's testimony was consistent with the
evidence relating to the quality and delivery problems of the industry and stated that the Commission
made no effort on remand to assess whether these concerns were the reason for Silgan's subject import
purchases. 475 In this regard, the Court noted that, because Silgan's stated purchasing concerns were***,
in that order, these concerns would explain why Silgan chose to source increasing amounts of material
from subject producers. 476
We have again examined the record evidence concerning Silgan's purchasing decisions, taking
particular account of the Court's analysis in Nippon II. As an initial matter, we would note that, as we
discussed previously, Silgan purchased *** ,477 at the same time that the subject imports were *** .478
Moreover, although Silgan's purchases *** in 2000, this***. In essence, our view of the record data
indicates a close correlation between ***during the first three full years of the period.
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In response to the Court's concerns about addressing Silgan's statements on quality and service,
we continue to believe that the record evidence suggests that price was more than a minor factor in
Silgan's decision to increase its purchases of subject imports. First, while Silgan highlighted quality and
delivery problems in its testimony at the hearing and its questionnaire, Silgan also *** .479 Thus, as we
also noted above, Silgan itself seems to believe that subject import pricing, particularly***, would be an
important factor in its purchasing decision. 480
Moreover, Silgan's testimony about the specific non-prices it gave for purchasing imports is not
fully consistent with the record evidence. For example, when Silgan's Mr. Owen testified before the
Commission, his entire testimony on this issue consisted of the statement that Silgan decided to
"terminate Weirton as a supplier" in 1998 because of"Weirton's inability to meet Silgan's quality and
service requirements." 481 While it is true that Silgan made a similar statement in its questionnaire, 482
Silgan made no other comments on this issue in its questionnaire response, did not describe these failures
in any detail, and provided no documents to the Commission showing what quality or delivery problems
Weirton was having prior to 1998.483 Moreover, Silgan' s claim at the hearing that it terminated Weirton
as a supplier in 1998 was inconsistent with the record evidence showing that Silgan ***. 484
Moreover, we note that Mr. Owen testified at the hearing that a significant portion of the increase
in Silgan's imports of subject merchandise during the period were the "product of an historical
relationship between Campbell's Soup and Nippon Steel."485 According to Mr. Owen, Campbell's Soup
had historically bought merchandise from Nippon because of their quality levels. 486 As a result, Mr.
Owen stated, when Silgan acquired Campbell's in 1998, Silgan "agreed to continue using Nippon as a
supplier" at Campbell's request. Mr. Owen's testimony on this issue implies that Silgan began
purchasing merchandise from Nippon only because of its acquisition of Campbell's in 1998. However,
this testimony, which forms a significant part of Silgan' s argument that its import volumes were not
significant during the investigation, is not consistent with the record data that show that***, before the
acquisition ofCampbell's. 487 Moreover, this testimony is not fully consistent with that fact that ***. 488
This ***. 489 Given this, we believe the record evidence is not fully consistent with Mr. Owen's
explanation of the reasons for the increase in Silgan's subject import purchases in 1998 and 1999.
Moreover, we note that other record information is at odds with Silgan's testimony. For
example, one Weirton official questioned Silgan's claims that it was disappointed with Weirton's quality

479

Silgan Purchaser Questionnaire at Question 11-2.

As we noted previously as well, Silgan indicated in its questionnaire that it***. Silgan Purchaser Questionnaire
at 11-2; see also, Id at III-18 and IV-7.
480
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CR and PR at Table V-9 (showing***). Further, as noted previously, Silgan also***. Silgan Questionnaire
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and delivery performance in 1997 and 1998. 490 According to ***. 491 ***stated that a Silgan official had
***. 492 Moreover, ***. 493 Thus, Silgan's claim of quality and delivery problems is undermined by other
evidence on the record such as Mr. ***'s statements on this matter.
Finally, we note that Silgan stated that its decision to increase its purchases of subject imports
during the period was also due, in part, to ***. 494 However, as we noted in our remand determination, the
record shows that the *** .495 Moreover, the record indicates that, while the domestic producers did not
produce certain wider products sourced by Silgan from the Japanese producers, Silgan was able to, and
did, use the domestic product in place of the wider product supplied by the Japanese during the period
but chose not to do so because of increased costs resulting from the use of the narrower domestic
product. 496
On balance, we find that Silgan's stated non-price reasons for buying subject imports were
arguably less contradicted by other record evidence than the reasons given by other purchasers. We
nevertheless conclude that the record as whole indicates that the low price of subject imports was more
than a minor factor in Silgan's decision to increase its purchases of subject imports over the period of
investigation.

B.

Nonsubject Imports

Finally, in Nippon II, the Court found that the Commission had not adequately explained why
nonsubject imports were not the predominant source of injury to the domestic industry, especially given
the regional nature of their shipments to the United States. 497 The Court also found that the Commission
did not properly conclude that there was a marked reversal in the pattern of underbidding by the subject
imports vis-a-vis nonsubject imports during the period of investigation, asserting that the underbidding
charts prepared by the Commission showed no particular change in underbidding patterns.498
1.

The Regional Volumes of Nonsubject Imports

In Nippon II, the Court noted that, in its First Remand Determination, the Commission had
found that there was no indication that the impact of subject imports was more heavily concentrated on
the West Coast of the United States, given that subject imports entered both the Eastern and Western
United States at comparable rates, that there was aggressive subject pricing across the country, and that
the financial performance of the sole domestic producer located in the West declined throughout the
period, as did the shipments of all domestic producers. 499 In finding this analysis flawed, the Court
stated that the Commission "needed to determine whether there was a correlation between the
supposedly declining U.S. mills' West Coast revenues, specific instances of underbidding by producers
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of subject imports, and a subsequent shift in volume to those subject imports."500 According to the
Court, the Commission needed to establish that there "was an increase in volume that correlates in some
way to instances of underbidding" as a means of establishing that imports were a material cause of
injury to the West Coast producers. 501
We have again examined the record data on this issue in light of the Court's comments. As the
Court suggested, we have examined the record evidence to assess whether there is pricing data showing
a correlation between subject import underbidding and increases in subject import volume during the
period. While the Commission did not specifically seek comprehensive price comparison data focusing
on the Western market for most purchasers of tin mill products,502 there is record evidence relating to
West Coast price competition in the market.so3 In its price comparison data, the Commission obtained
price bid data for all bids at ***, which is located in California, so4 as well as for ** * located on the West
Coast.sos In sum, the bid data for these companies indicate that, as the Japanese importers competed
more aggressively throughout the period, the companies increased their purchases of subject imports.
For example, the pricing data for*** show the weighted average prices of the subject imports
***.s06 At the same time, the subject import sales to this facility ***.so7 In contrast, domestic sales to
***.sos The pricing data for***, although limited, show a similar trend. In 1999, ***was able to
obtain a sale of*** short tons of TCCSS for*** when it made an offer to*** that was at least*** per
ton below any other producer in that year.so9 In other words, although these price comparison data
available for the West Coast are somewhat limited, the data do establish that there were substantial
increases in subject import volume to West Coast facilities that correlated with increased underselling
by the subject merchandise.
Moreover, we note that USS-Posco, the only U.S. producer ofTCCSS in the western United
States,s 10 reported that it ***.s 11 USS-Posco's net sales ***.s 12 Furthermore, USS-Posco ***. 513
Similarly, USS-Posco reported that ***.s 14 USS-Posco observed that ***.sis
Finally, in its questionnaire response USS-Posco indicated ***, reporting that:
500

Nippon II at 40-41.

501

Nippon II at 40-41.

502 The Commission would simply note, in this regard, that it is required to assess the impact of subject import
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•
•
•
•
•

***516
***
***
***
*** 517

In sum, from ***. 518
Accordingly, there is substantial record evidence showing a correlation between subject import
underselling during the period and increased import volumes in the West Coast market. As a result, the
record shows that there is a correlation between the increased volumes of imports into the West Coast
market during the period at L TFV prices and the apparent declines in the financial condition of the West
Coast producers.

B.

Nonsubject Import Pricing

In Nippon II, the Court also questioned the Commission's analysis of the underselling patterns
of subject imports vis-a-vis nonsubject imports in its First Remand Determination. 519 In its First
Remand Determination, the Commission prepared, as requested by the Court in Nippon I, tables
showing comparisons of subject import pricing bids to individual producers to all nonsubject bids
during each year of the period. 520 The Commission looked at both individual nonsubject supplier bids as
well as weighted-average bid data. Although there were a limited number of observations, the
Commission stated that the tables showed a "marked reversal" of nonsubject import underselling
patterns during the period, with nonsubject imports underselling the subject imports in 1997-1998 but
then underselling the subject imports only about half the time in 1999-2000.521 In Nippon II the Court
criticized this analysis as flawed, noting that the Commission' use of two year increments to perform its
analysis masked the fact that there was no evident change in the trends seen in the chart when examined
on a year-to-year basis.
As an initial matter, we note that it was necessary to prepare new subject and nonsubject bid
comparison charts because of the addition of the * * * pricing data that was inadvertently left out of our
first pricing charts. We present these new tables below.
We have examined the tables in question and the other record evidence on this issue, in light of
the Court's comments. We first re-present the relevant data in light of the revisions to the data
pertaining to***. Table Second Remand 4 below shows the weighted average nonsubject and subject
Japanese prices. It also shows margins of underselling or overselling where there were both subject and
nonsubject prices for a given purchaser in a given year. Table Second Remand 4 is largely a

516 We note that***. The discrepancy may result from the fact that ***to be the initially contracted-for prices. See
***Producer Questionnaire Response (preliminary) at exhibit IV-D-3, and CR and PR at Table V-2. In any event,
we have no basis to conclude that one set of data is preferable to the other in this case. We note that in evaluating
pricing to*** in this opinion, we have assumed the data submitted by*** is correct.
517 Preliminary phase questionnaire response of*** at 20-21 (revised page 20).
518 CR and PR Table VI-3.
519 Nippon II at 41-42.
52°First Remand Determination at 44-45.
521 First Remand Determination at 45, 46.
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consolidation of the data in Tables TCCSS-5 and TCCSS-6, which were used in, and attached to, the
Commission's first remand determination. 522
Table Second Remand 4: Weighted-average nonsubject and Japanese prices and margins of underselling, 1997-2000
1997

1998

1999

2000

Purchaser
Japan
price

...

...

Nonsubject
price

...

Margin
(%)

...

Japan
price

...

Nonsubject
price

Margin
(%)

Japan
price

...

...

...

Nonsubject
price

Margin
(%)

Japan
price

...

...

...

Nonsubject
price

Margin
(%)

...

...

* * * * * * *

Table Second Remand 5 below shows the number of nonsubject import bids that were above,
below, or within the range of Japanese import bids in each year of the period of investigation. It is
similar to the table shown in page 46 of our first remand determination. 523
Table Second Remand 5: Bid comparisons - number of bids by nonsubject Imports, 1997-2000
Below all Japanese bids

Within the range of all
Japanese bids

Year

Above all Japanese bids

Nonsubject Imports
1997

2

0

4

1998

4

1

3

1999

5

1

4

2000

0

1

2

Total

11

3

13

Source: Compiled from data submitted in response to Commission questionnaires.

Tables Second Remand 4 and Second Remand 5 show that, when viewed on a year-to-year
basis, the pattern of underselling and overselling by nonsubject imports as compared to subject imports
is mixed. Both tables show substantial instances in which nonsubject imports were priced above subject
imports. We acknowledge that there is not a clear change in the pattern over the course of the period of
investigation. A mixed pattern of underselling and overselling is consistent with our finding that both
the subject and nonsubject imports were significant factors in the market during the period. That the
nonsubject imports may have had an adverse effect on the domestic industry during the period does not
preclude a finding of material injury by reason of the subject imports. In our view, Tables Second
Remand 4 and Second Remand 5 provide no basis to conclude that the pricing of nonsubject imports
had such a predominant impact so as to sever the causal link between subject imports and injury.

522 Table Second Remand 4 differs from those prior tables in that: (1) it uses revised*** data; and (2) it reverses
the order of the columns for nonsubject and subject imports. The latter change was made for presentation purposes
only, so that Table Second Remand 4 corresponds with Table Second Remand 5. As presented, both tables consider
the degree to which nonsubject import prices or bids were below those of subject imports.

Table Second Remand 5 differs from the prior table in that it uses revised*** data. The additional*** data
increases the number of observations in each year.
523
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Whatever the effect of the nonsubject imports during the period, the record establishes that the
subject imports competed aggressively with the nonsubject imports on price during this period, that their
volume increased more rapidly than that of the nonsubject imports and that, by the end of the period
examined, their share of the U.S. market had surpassed that of the nonsubject imports. 524 Our findings
in this regard are consistent with the average unit value (AUV) data for both the subject and nonsubject
imports through the period, which show that the AUVs of the subject imports- although*** per ton
higher than the nonsubject price in 1997 -- fell to*** the AUV of nonsubject imports in 1999.525 In
sum, the record indicates that the subject imports aggressively and successfully competed on price in the
market with the nonsubject imports, including those imports that were of lesser quality than the subject
merchandise, as well as with the domestic product.
Our finding comports with the statutory requirements to examine whether the subject imports
are a "substantial factor" in the injury being suffered by the domestic industry during the period, as the
Federal Circuit points out in Nippon lll. 526 As the Federal Circuit stated, the dumped imports "need not
be the sole or principal cause of injury" to the industry. 527 Instead, "as long as [the] effects [of dumping]
are not merely incidental, tangential or trivial, the foreign product sold at less than fair value meets the
causation requirement." 528 Under this standard, the issue in this proceeding is not whether the subject
imports are a cause of injury that is more important than, or even equal to any effect of nonsubject
imports, but rather whether the subject imports have caused more than a minimal or tangential amount
of injury.
In this case, the record shows that the subject imports made a significant material contribution
to the injury suffered by the domestic industry. The record shows, as we have stated previously,529 that
the subject imports increased their share of the tin mill market at a more rapid rate than the nonsubject
imports during the period, that they occupied significant portions of the market in both the Eastern and
Western sections of the United States, that they aggressively competed on price throughout the entire
market and that the financial condition of producers in the West as well as in the rest of the United
States were impacted by their competition. In sum, in response to the Court's concerns, we again find
that the nonsubject imports were not the predominant cause of injury to the domestic industry during the
period and that the subject imports were a substantial factor in that injury. 530

CONCLUSION
The record shows that the volume of imports grew rapidly over the period of investigation, with
import volumes growing on an absolute level by 85.8 percent between 1997 and 1999 and continuing to
grow between interim 1999 and interim 2000. The record shows that the market share of the subject
imports grew significantly during this period as well, increasing from*** percent in 1997 to***
percent in 1999, and then to*** percent in the first quarter of 2000. The record further shows that
price is an important part of the sales negotiation process in the tin mill market, that the subject imports
generally undersold the domestic merchandise during the period at increasing margins, and that
524

CR and PR Table C-1.

525
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Nippon III at 4.
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Nippon III at 4.
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Nippon III at 4 (citing Gerald Metals v. United States, 132 F.3d 716, 721-22 (Fed Cir. 1997)).

529

Original Determination at 10-11 & 22-23; First Remand Determination at 40-46.

530 As we emphasized in our First Remand Determination and as the Court seemed to recognize in Nippon II, there
may be more than one sufficient cause of material injury to the domestic industry.
Nipon II Slip Op. at 42 n.31.
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domestic and subject prices fell during the period. Given these trends, we again find that the record
shows that there was significant underselling by subject imports during the period and that the subject
imports depressed and suppressed domestic prices during this period. We again find that these trends
in subject import volume and pricing levels correlated with significant declines in the industry's
condition during the period, as the industry saw its production, employment, domestic shipments, net
sales revenue, and profitability levels all decline considerably during the period. Finally, we note that,
as we have discussed at length in this remand determination and in our prior opinions in this
investigation, we do not find that the material impact of these subject import pricing and volume trends
was offset or outweighed by the impact of such other factors as the industry's quality and delivery
issues during the period, its lead time advantage, or the pricing or volume effects of nonsubject imports.
For the reasons stated above, as well as the reasons set forth in our previous determinations in
this investigation, we determine that an industry in the United States is materially injured by reason of
imports of tin- and chromium-coated steel sheet from Japan that are sold in the United States at less than
fair value.
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Revised Table TCCSS-1
Firm-specific U.S. and Japanese final bid and volume data for Inv. No. 731-TA-860 (Final), Tin- and
Chromium-Coated Steel Sheet from Japan, 1997-2000
* * * * * * *

Revised Table V-9
TCCSS: ***'s purchasing history, 1997-2000
* * * * * * *

Revised Tables II-I and II-2 for***: U.S. purchaser; quantities, values, and average unit values of
tin- and chromium-coated steel sheet, 1997-99
* * * * * * *

Revised Tables II-I and II-2 for***: U.S. purchaser; quantities, values, and average unit values of
tin- and chromium-coated steel sheet, 1997-99
* * * * * * *

63

