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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigations Nos. 731-TA-385-386 (Review)

GRANULAR POLYTETRAFLUOROETHYLENE RESIN
FROM ITALY AND JAPAN

DETERMINATIONS

On the basis of the record' developed in the subject five-year reviews, the United States
International Trade Commission determines, pursuant to section 751(c) of the Tariff Act of 1930 (19
U.S.C. § 1675(c)), that revocation of the antidumping duty orders on granular polytetrafluoroethylene
resin from Italy and Japan would be likely to lead to continuation or recurrence of material injury to an
industry in the United States within a reasonably foreseeable time.2

BACKGROUND

The Commission instituted these reviews on May 3, 1999 (64 F.R. 23677, May 3, 1999) and
determined on August 5, 1999 that it would conduct expedited reviews (64 F.R. 44537, August 16,
1999). The Commission transmitted its determinations in these reviews to the Secretary of Commerce
on December 21, 1999.

' The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Commissioners Crawford and Askey dissenting.






VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act”), that revocation of the antidumping duty orders covering granular
polytetrafluoroethylene (“PTFE”) resin from Italy and Japan would be likely to lead to continuation or
recurrence of material injury to an industry in the United States within a reasonably foreseeable time.!

I BACKGROUND

In August 1988, the Commission determined that an industry in the United States was being
materially injured by reason of imports of granular PTFE resin from Italy and Japan that were being sold
at less than fair value.” That same month, Commerce issued antidumping duty orders on imports of
granular PTFE resin from Italy and Japan.® Subsequently, Commerce amended the scope of the order on
Italy to cover wet raw polymer, an intermediate product exported from Italy to the United States.*

On May 3, 1999, the Commission instituted these reviews pursuant to section 751(c) of the Act
to determine whether revocation of the antidumping duty orders on granular PTFE resin would likely
lead to continuation or recurrence of material injury.> The Commission received one response to the
notice of institution from E.I. DuPont de Nemours & Company (“DuPont”), the major domestic producer
of granular PTFE resin. No producer, exporter, or U.S. importer of either Italian or Japanese granular
PTFE resin filed a response to the notice of institution.

In five-year reviews, the Commission initially determines whether to conduct a full review
(which would include a public hearing, the issuance of questionnaires, and other procedures) or an
expedited review, as follows. First, the Commission determines whether individual responses to the
notice of institution are adequate. Second, based on those responses deemed individually adequate, the
Commission determines whether the collective responses submitted by two groups of interested parties --
domestic interested parties (producers, unions, trade associations, or worker groups) and respondent
interested parties (importers, exporters, foreign producers, trade associations, or subject country
governments) -- demonstrate a sufficient willingness among each group to participate and provide
information requested in a full review.5 If the Commission finds the responses from either group of
interested parties to be inadequate, the Commission may determine, pursuant to section 751(c)(3)(B) of
the Act, to conduct an expedited review unless it finds that other circumstances warrant a full review.

On August 5, 1999, the Commission voted to conduct expedited reviews in the subject five-year
reviews involving granular PTFE resin.” In this regard, the Commission determined that the domestic
interested party group response was adequate.® Because the Commission did not receive a response from
any respondent interested party, the Commission determined that the respondent interested party group

! Commissioners Crawford and Askey dissenting. They join Sections I, II, III. A., and IV. A.-B., of this opinion,
except as otherwise noted. For a complete discussion of their analysis, see their separate views.

2 Granular Polytetrafluoroethylene Resin from Italy and Japan Invs. Nos.731-TA-385-386 (Final) USITC Pub.
2112 (August 1988) (“Original Determination”) at p. 2.

? 53 Fed. Reg. 33163 (Aug. 30, 1988) (Italy) and 53 Fed. Reg. 32267 (Aug. 24, 1988) (Japan).
4 58 Fed. Reg. 26100 (Apr. 30, 1993).

* 64 Fed. Reg. 23677 (May 3, 1999).

¢ See 19 C.F.R. § 207.62(a); 63 Fed. Reg. 30599, 30602-05 (June 5, 1998).

764 Fed. Reg. 44537 (Aug. 16, 1999).

¥ See Explanation of the Commission Determination on Adequacy in Granular PTFE Resin from Italy and Japan,
(August 16, 1999) (“Adequacy Explanation”).



response was inadequate.® The Commission did not find any circumstances that would warrant
conducting a full review. The Commission, therefore, determined to conduct an expedited review."
Subsequently, Commerce extended the date for its final results in the expedited reviews from August 31,
1999, to November 29, 1999."" On September 20, 1999, the Commission revised its schedule to conform
with Commerce’s new schedule.'?

On December 2, 1999, DuPont filed comments pursuant to 19 C.F.R. § 207.62(d) arguing, as it
had in its response to the notice of institution, that revocation of the antidumping duty orders on granular
PTFE from the subject countries would likely lead to a recurrence of material injury to the domestic
industry within a reasonably foreseeable time."

1I. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c), the Commission defines the “domestic like
product” and the “industry.”" The Act defines “domestic like product” as “a product which is like, or in
the absence of like, most similar in characteristics and uses with, the article subject to an investigation
under this subtitle.”” In its final five-year review determination, Commerce defined the subject
merchandise as “granular polytetrafluoroethylene resin (“PTFE”), filled or unfilled. Also included in the
scope is PTFE wet raw polymer exported from Italy.”'¢ Commerce indicated that PTFE dispersions in
water, PTFE fine powders, and, additionally, reprocessed PTFE were excluded from the scope of the
order. It further noted that the subject merchandise is classified under HTS subheading 3904.61.00.17 18 1

° See Adequacy Explanation.
10 See Adequacy Explanation.
1 64 Fed. Reg. 48579 (Sept. 7, 1999)

12 64 Fed. Reg. 52105 (Sept. 27, 1999).
13 DuPont Comments at 2; DuPont Response to the Notice of Institution (“DuPont Response”) at 3.
19 U.S.C. § 1677(4)(A).

19 U.S.C. § 1677(10). See Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Timken Co. v.
United States, 913 F. Supp. 580, 584 (Ct. Int’1 Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-
49 (Ct. Int’1 Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991). See also S. Rep. No. 96-249 at 90-91 (1979).

16 64 Fed. Reg. 23596 (May 3, 1999)
7 1d,

18 In the review concerning granular PTFE from Italy, Commerce’s current scope, with the inclusion of wet
polymer, is slightly broader than the scope in the original investigation. In 1993, as a result of an affirmative
circumvention determination, Commerce amended the scope of the order on Italy to cover wet raw polymer, an
intermediate product exported from Italy to the United States. Commerce’s anti-circumvention inquiry concerned
PTFE wet polymer manufactured by Montefluos in Italy and exported to a related U.S. firm (Ausimont), which used
it to produce granular PTFE resin. Commerce determined, among other things, that the monomer production
processes and suspension polymerization processes used to produce PTFE wet raw polymer “impart the basic
physical characteristics that distinguish granular PTFE resin from other forms of PTFE resin” and that the post-
treatment processes that then transform PTFE wet raw polymer into granular PTFE resin “do not fundamentally
alter the nature of the product.” 58 Fed. Reg. 26100 (April 30, 1993). :

In its original determination, the Commission defined the domestic like product to correspond to the scope
as first defined by Commerce, all granular PTFE resin, both filled and unfilled. Original Determination at 13. The
amendment of the scope by Commerce raises the possibility of two domestic like products, granular PTFE resin and

(continued...)



We find based on the facts available, that the appropriate definition of the domestic like product
in this expedited review is granular PTFE resin, co-extensive with Commerce’s scope, for the reasons
stated in the Commission’s original determination.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant industry as the “domestic producers as a whole
of a like product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.””® We define the domestic industry, as the
Commission did in the original investigations, to include all domestic producers of granular PTFE
resin.?! 2

C. Related Parties

We must further decide whether any producer of the domestic like product should be excluded
from the domestic industry as a related party pursuant to section 771(4)(B). That provision of the statute
allows the Commission, if appropriate circumstances exist, to exclude from the domestic industry
producers that are related to an exporter or importer of subject merchandise, or which are themselves
importers. Exclusion of such a producer is within the Commission’s discretion based upon the facts
presented in each case.”

18 (...continued)
wet raw polymer. However, no party has argued for such a definition. It appears that the two resins share
fundamental characteristics and that there is no domestic production of wet raw polymer for sale. We do not
consider finding separate like products to be appropriate in this case. See e.g., Synthetic Indigo from China, Inv.
No. 731-TA-851, USITC Pub. 3222 at 7 (August 1999) (Preliminary) (“indigo slurry,” a crude form of indigo, not
considered a separate domestic like product since there is no domestic production of “indigo slurry” for domestic
sales).

' We note that DuPont argued that the Commission should define the domestic like product as all granular PTFE
resin, and no party advocated a contrary definition. DuPont Response at 3.

219 U.S.C. § 1677(4)(A).

?! In the original determination, the Commission included Ausimont as part of the domestic industry. Original
Determination at 16-17. Since that time, Ausimont sold its integrated, granular PTFE resin plant and constructed a
new PTFE finishing facility, producing finished grades of granular PTFE resin using ***. Confidential Staff Report
(September 30, 1999)(“CR”) at I-9-10; Public Version of Staff Report (“PR”) at I-7. It is not clear whether
Ausimont’s finishing processes (as detailed in 58 Fed. Reg. 21600) constitute sufficient production-related activity
to be included in the domestic industry. We note that Ausimont did not respond to the Commission’s notice of
institution and has not provided any data in this proceeding.

22 Chairman Bragg determines that Commerce’s analysis of Ausimont’s finishing processes provides a sufficient
basis from which to infer, for purposes of these reviews, that these finishing processes do not constitute sufficient
production related activity to be included in the domestic industry. 58 Fed. Reg. 21600. Chairman Bragg,
therefore, finds that Ausimont is not a domestic producer of the like product. Chairman Bragg notes that she would
have reached the same conclusion of likely continuation or recurrence of material injury even if she had included
Ausimont in the domestic industry.

2 See Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’l Trade 1989), aff’d without opinion,
904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987).
The primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude
such parties include:

(1) the percentage of domestic production attributable to the importing producer;
(continued...)



In this review, a related party issue arises with respect to DuPont, the largest U.S. producer of the
domestic like product and the sole responding party. DuPont is a participant in a joint venture in Japan
that manufactures and exports granular PTFE resin.* DuPont owns *** of Mitsui DuPont
Fluorochemicals (“MDF”) a Japanese producer of the granular PTFE resin.”®> Consequently, DuPont
appears to fit the related party definition under the statute.

DuPont reports that it did not import any subject merchandise from either of the subject
countries in 1998.7 Further, it held a *** percent share of domestic shipments of unfilled granular
PTFE resin in 1997.2 According to DuPont, in 1998, it produced approximately *** of granular PTFE
resin, which is roughly *** of granular PTFE production in the United States.?

Since the period covered by the original investigations, DuPont has made significant investments
in fluoropolymers production, including PTFE. DuPont states that, with respect to its U.S.-based
operations, it has made *** 3°

These facts indicate that DuPont is committed to its domestic production of granular PTFE resin,
and that its primary interest lies in domestic production and not importation. We therefore find that
appropriate circumstances do not exist to exclude DuPont from the domestic industry.’!

3 (...continued)
(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e.,
whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in
order to enable it to continue production and compete in the U.S. market; and
(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or
exclusion of the related party will skew the data for the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d without opinion,
991 F.2d 809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S.
production for related producers and whether the primary interest of the related producer lies in domestic production
or importation. See, e.g., Sebacic Acid from the People’s Republic of China, Inv. No. 731-TA-653 (Final), USITC
Pub. 2793, at I-7 - I-8 (July 1994).

2 DuPont Response at 10.
2 DuPont Response at 10.

26 The Commission addressed the same issue in the original determination and concluded that DuPont was a
related party but that it should not be excluded from the domestic industry given that DuPont was a major domestic
producer of granular PTFE resin and that its imports from Japan were negligible. Original Determination at 15.

" DuPont Response at 10.
% DuPont Response at 10.
2 DuPont Response at 10.
3 DuPont Supplemental Response at 3.

3! The available facts indicate that two other domestic producers of granular PTFE resin, Daikin America, Inc.,
(“Daikin”) and ICI Americas, Inc., (“ICI”) fall within the definition of related party since both are partially owned
by and import from producers in the subject countries. CR at I-4, I-8: PR at I-4, I-7. However, there is insufficient
evidence in the record to determine whether they should be excluded from the domestic industry. Neither Daikin
nor ICI responded to the notice of institution and neither has provided any data during this proceeding. The
Commission did not exclude ICI from the industry in making its original determination. Original Determination at
15.



III. CUMULATION
A. Framework?
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of this title were initiated on the same day, if such imports would be likely to
compete with each other and with domestic like products in the United States market.
The Commission shall not cumulatively assess the volume and effects of imports of the
subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.*

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise its
discretion to cumulate only if the reviews are initiated on the same day and the Commission determines
that the subject imports are likely to compete with each other and the domestic like product in the U.S.
market.

The statute precludes cumulation if the Commission finds that subject imports from a country are
likely to have no discernible adverse impact on the domestic industry. We note that neither the statute
nor the SAA provides specific guidance on what factors the Commission is to consider in determining
that imports “are likely to have no discernible adverse impact” on the domestic industry.?* 3

32 Chairman Bragg does not join this section of this opinion. Although Chairman Bragg agrees with the
majority’s conclusion with respect to cumulation in these reviews, she does not join the majority’s analytical
framework on this issue. See Separate Views of Chairman Lynn M. Bragg Regarding Cumulation in Sunset
Reviews, found in Potassium Permanganate From China and Spain, Inv. Nos. 731-TA-125-126 (Review), USITC
Pub. 3245 (Oct. 1999). In particular, Chairman Bragg notes that she examines the likelihood of no discernible
adverse impact only after first determining that there is likely to be a reasonable overlap of competition in the event
of revocation.

¥ 19 U.S.C. § 1675a(a)(7).

* Vice Chairman Miller and Commissioners Hillman and Koplan note that the legislative history to the URAA
provides guidance in the interpretation of this provision. The Senate Report on the URAA clarifies that “it is
appropriate to preclude cumulation [in five-year reviews] where imports are likely to be negligible.” S. Rep. 103-
412, at 51 (1994). The legislative history further explains that it is not appropriate “to adopt a strict numerical test
for determining negligibility because of the extraordinary difficulty in projecting import volumes into the future
with precision” and, therefore, “the ‘no discernible adverse impact’ standard is appropriate in sunset reviews.”
Thus, we understand the “no discernible adverse impact” provision to be largely a negligibility provision without
the use of a strict numerical test of the sort now required by the statute in original antidumping and countervailing
duty investigations. 19 U.S.C. § 1677(24). Indeed, before enactment of the URAA, cumulation was not required if
the subject imports were “negligible and have no discernable adverse impact on the domestic industry.” 19 U.S.C. §
1677(7)(C)(v)(1994). Because of the similarity of the five-year provision with the pre-URAA test for negligibility,
the Commission’s prior negligibility practice may provide some guidance in applying the “no discernible adverse
impact” provision in five-year reviews.

35 Commissioner Askey notes that the language of section 752(a)(7) of the Tariff Act of 1930 (the "Act"), as
amended, clearly states that the Commission has the discretion to cumulate subject imports for purposes of its sunset
analysis, as long as the statutory requirement of competition between the subject countries and the domestic like
product is satisfied. Section 752(a)(7) also clearly states, however, that the Commission is precluded from
exercising this discretion if the imports from a country subject to review are likely to have "no discernible adverse

(continued...)



As stated above, in order to cumulate, the statute requires that subject imports would be likely to
compete with each other and with the domestic like product. The Commission has generally considered
four factors intended to provide the Commission with a framework for determining whether the imports
compete with each other and with the domestic like product.* 37 3 Only a “reasonable overlap” of
competition is required.*® In five-year reviews, the relevant inquiry is whether there would likely be
competition even if none currently exists.

Moreover, because of the prospective nature of five-year reviews, we have examined not only
the Commission’s traditional factors, but also other significant conditions of competition that are likely
to prevail if the orders under review are revoked. The Commission has considered factors in addition to
its traditional competition factors in other contexts where cumulation is discretionary.*

33 (...continued)
impact on the domestic industry" upon revocation of the order. 19 U.S.C. ) 1675a(a)(7). Thus, under this
provision, the Commission must find that the subject imports from a country will have a "discernible adverse impact
on the domestic industry" after revocation of the order before cumulating those imports with other subject imports.
Accordingly, the Commission's task under this provision is a straightforward one. To determine whether the
Commission is precluded from cumulating subject imports from a particular country, the Commission must focus on
how significantly the imports will impact the condition of the industry as a result of revocation, and not simply on
whether there will be a small volume of imports after revocation, i.e., by assessing their negligibility after
revocation of the order. If the impact of the imports is not discernible, then the Commission is precluded from
cumulating those imports with other subject imports. See Additional Views of Commissioner Thelma J. Askey in
Potassium Permanganate from China and Spain, Inv. Nos. 731-TA-125-126 (Review), USITC Pub. 3245 (Oct.
1999).

* The four factors generally considered by the Commission in assessing whether imports compete with each
other and with the domestic like product are: (1) the degree of fungibility between the imports from different
countries and between imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions; (2) the presence of sales or offers to sell in the same geographical
markets of imports from different countries and the domestic like product; (3) the existence of common or similar
channels of distribution for imports from different countries and the domestic like product; and (4) whether the
imports are simultaneously present in the market.

37 Commissioner Crawford notes that the Court of International Trade has recognized repeatedly that analyses of
substitutability may vary under different provisions of the statute, based upon the requirements of the relevant
statutory provision. E.g., U.S. Steel Group v. United States, 873 F. Supp. 673, 697 (Ct. Int’l Trade 1994); R-M
Industries, Inc. v. United States, 848 F. Supp. 204, 210 n.9 (Ct. Int’1 Trade 1994); BIC Corp. v. United States, 964
F. Supp. 391 (Ct. Int’l Trade 1997). Commissioner Crawford finds that substitutability, not fungibility, is a more
accurate reflection of the statute.

% See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’1 Trade 1989).

% See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (Ct. Int’l Trade 1996); Wieland Werke, AG, 718 F.
Supp. at 52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873
F. Supp. 673, 685 (Ct. Int’l Trade 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996).

“ See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1172 (Ct. Int’1 Trade 1992) (affirming
Commission’s determination not to cumulate for purposes of threat analysis when pricing and volume trends among
subject countries were not uniform and import penetration was extremely low for most of the subject countries);
Metallverken Nederland B.V. v. United States, 728 F. Supp. 730, 741-42 (Ct. Int’] Trade 1989); Asociacion
Colombiana de Exportadores de Flores v. United States, 704 F. Supp. 1068, 1072 (Ct. Int’l Trade 1988).

8



Here, the statutory requirement that all of the granular PTFE resin reviews be initiated on the
same day is satisfied.*! For the reasons discussed below, we determine to cumulate imports from Italy
and Japan.

B. Discussion
1. Reasonable Overlap of Competition*

DuPont argues that all imports of all grades of granular PTFE resin from Italy and Japan
compete with each other and with the domestic like product.*® It, therefore, contends that there is a
reasonable overlap of competition and that the Commission should exercise its discretion to cumulate
subject imports from the subject countries.*

The record indicates that domestically produced and imported granular PTFE resin are
substitutable products. Granular PTFE resin is produced and sold in two forms in the United States,
filled and unfilled, which are chemically identical.** As was true at the time of the original investigation,
the majority of granular PTFE resin produced in the United States is of the unfilled type; the subject
imports are in both filled and unfilled forms.** While the record of the original investigation indicated
some quality differences between subject imports and domestically produced granular PTFE resin, and
that different grades and formulas of granular PTFE resin were not fungible, domestic and imported
product of the same grade or formula were found to be generally substitutable.’ In addition, as the
record indicates, the vast majority of granular PTFE resin, whether domestically produced or imported,
can be molded directly into finished downstream products such as gaskets, seals, bearings, and insulated
tape.*®

It is less clear whether “wet polymer” from Italy may be substitutable with the domestic like
product and Japanese subject imports. However, Commerce found that, “wet polymer has the same basic
physical characteristics that distinguish granular PTFE resin from other forms of PTFE resin” and that
the post-treatment processes which then transform PTFE wet raw polymer into granular PTFE resin “do
not fundamentally alter the nature of the product.”* Moreover, finished granular PTFE resin, which is
substitutable with both the domestic product and Japanese subject imports, would likely be imported
from Italy.® Accordingly, we find that the record shows that there would be a significant level of
fungibility between U.S. produced granular PTFE resin and likely imports if the orders were revoked.

' Commissioners Crawford and Askey do not cumulate subject imports from Italy and Japan and do not adopt
the majority’s conclusion as expressed in the following sentence; nor do Commissioners Crawford and Askey join
in the majority’s discussion contained in section III. B. For a complete discussion of their analysis, see their
separate views.

“2 Chairman Bragg joins in the Commission’s analysis finding a likely reasonable overlap of competition among
subject imports and between subject imports and the domestic like product.

“* DuPont Response at 3.

“ DuPont Response at 3.

43 CR atI-6-7; PR at I-5-6.

% CR atI-6-7: PR at I-5-6.

7 Original Determination at 23.

“ CR atI-7; PR at I-5.

“ 58 Fed. Reg. 21600 (April 30, 1993).
* CR atI-14,1-17; PR at I-11.



The record also indicates that the channels of distribution for domestic and imported granular
PTFE would likely be similar and that the subject and domestic merchandise would likely be sold in the
same or similar markets if the orders were revoked.’!

The other factors (simultaneous presence and sales or offers to sell in the same geographic
market) are less easy to evaluate, given that, since the orders were imposed, imports of the subject
merchandise from Japan have declined substantially and may be no longer present in the U.S. market. In
the original investigations, respondents agreed that imported granular PTFE resin generally competed
directly with the domestic product and that both were sold through similar channels of distribution to
similar markets.”> With respect to Italy, imports have continued under the order, further suggesting their
likely presence in the U.S. market if the order were revoked.

Overall, we find that there would likely be a reasonable overlap of competition between subject
imports from Italy and Japan and the domestic like product as well as among the subject imports from
these countries, if the antidumping duty orders covering granular PTFE resin from these countries were
revoked.

As discussed above, we have also taken into account other significant conditions of competition
that are likely to prevail if the orders under review were revoked in evaluating whether to cumulate
imports. The limited record indicates that, if the orders are revoked, subject imports would likely
compete in the U.S. market under similar conditions of competition. In this regard, we have considered
the substantial capacity in the subject countries,* the export orientation of the foreign industries,* and
the demonstrated ability of exporters to shift sales from one market to another.*

For these reasons, we conclude that it is appropriate to exercise our discretion to cumulate
subject imports from Italy and Japan in these reviews.>

Iv. REVOCATION OF THE ANTIDUMPING DUTY ORDERS ON GRANULAR PTFE
RESIN FROM ITALY AND JAPAN WOULD LIKELY LEAD TO CONTINUATION OR
RECURRENCE OF MATERIAL INJURY WITHIN A REASONABLY FORESEEABLE
TIME®’ ’

A. Legal Standard

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping finding or order unless: (1) it makes a determination that dumping is likely to continue or
recur, and (2) the Commission makes a determination that revocation of the finding or order “would be
likely to lead to continuation or recurrence of material injury within a reasonably foreseeable time.”*®
The SAA states that “under the likelihood standard, the Commission will engage in a counterfactual

' CR atI-9; PR at I-7.

52 Original Determination at 23.

3 CR at I-22-24; PR at I-17-19.

%4 CR at I-22, Table I-4; PR at I-17, Table I-4.

3 CR at I-22, Table I-4; PR at I-17, Table I-4. See n. 94 infra.

% Chairman Bragg does not join this conclusion. Having found a reasonable overlap of competition, Chairman
Bragg turns to the issue of no discernible adverse impact. Chairman Bragg finds that revocation of the orders at
issue will lead to a likely discernible adverse impact. Accordingly, Chairman Bragg cumulates all subject imports.

%7 Commissioners Crawford and Askey dissenting. Commissioners Crawford and Askey join the majority in the
discussion of the relevant legal standard and conditions of competition contained in sections IV. A.-B. For a
complete discussion of their analysis, see their separate views.

#19U.S.C. § 1675a(a).
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analysis; it must decide the likely impact in the reasonably foreseeable future of an important change in
the status quo -- the revocation [of the finding or order] . . . and the elimination of its restraining effects
on volumes and prices of imports.” Thus, the likelihood standard is prospective in nature.®® The statute
states that “the Commission shall consider that the effects of revocation . . . may not be imminent, but
may manifest themselves only over a longer period of time.”! According to the SAA, a “‘reasonably
foreseeable time’ will vary from case-to-case, but normally will exceed the ‘imminent’ time frame
applicable in a threat of injury analysis [in antidumping and countervailing duty investigations].”¢ ¢

Although the standard in five-year reviews is not the same as the standard applied in original
antidumping or countervailing duty investigations, it contains some of the same fundamental elements.
The statute provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the order is revoked.”® It directs the Commission
to take into account its prior injury determination, whether any improvement in the state of the industry
is related to the order under review, and whether the industry is vulnerable to material injury if the order
is revoked.5 ¢

Section 751(c)(3) of the Act and the Commission’s regulations provide that in an expedited five-
year review the Commission may issue a final determination “based on the facts available, in accordance

% SAA at 883-84. The SAA states that “[t]he likelihood of injury standard applies regardless of the nature of the
Commission’s original determination (material injury, threat of material injury, or material retardation of an
industry).” SAA at 883.

 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued prices for the domestic like product in the U.S. market in making
its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.” SAA at
884.

119 U.S.C. § 1675a(a)(5).

2 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

% In analyzing what constitutes a reasonably foreseeable time, Commissioners Crawford and Koplan examine all
the current and likely conditions of competition in the relevant industry. They define “reasonably foreseeable time”
as the length of time it is likely to take for the market to adjust to a revocation. In making this assessment, they
consider all factors that may accelerate or delay the market adjustment process including any lags in response by
foreign producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting;
the need to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselves in the longer term. In other words, their analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeks to avoid unwarranted speculation that may
occur in predicting events into the more distant future.

519 U.S.C. § 1675a(a)(1).

%19 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination. 19 U.S.C. § 1675a(a)(5). While the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

% Section 752(a)(1)(D) of the Act directs the Commission to take into account in five-year reviews involving
antidumping proceedings “the findings of the administrative authority regarding duty absorption.” 19 U.S.C. §
1675a(a)(1)(D). Commerce has not issued any duty absorption findings in these matters.
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with section 776.” ¢ ® As noted above, no respondent interested parties that are producers, exporters, or
U.S. importers of the subject merchandise responded to the Commission’s notice of institution.
Accordingly, we have relied on the facts available in these reviews, which consist primarily of the record
in the original investigation, limited information collected by the Commission since the institution of
these reviews, and information submitted by DuPont.

For the reasons stated below, we determine that revocation of the antidumping duty order on
granular PTFE resin would be likely to lead to continuation or recurrence of material injury to the
domestic industry within a reasonably foreseeable time.%

B. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry if an order is
revoked, the Commission is directed to evaluate all rele<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>