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UNITED STATESINTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-851 (Preliminary)

SYNTHETIC INDIGO FROM CHINA

DETERMINATION

On the basis of the record" developed in the subject investigation, the United States International
Trade Commission determines, pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C.
§ 1673b(a)), that there is a reasonable indication that an industry in the United States is materially injured
by reason of imports from China of synthetic indigo, provided for in subheadings 3204.15.10, 3204.15.40,
and 3204.15.80 of the Harmonized Tariff Schedule of the United States, that are alleged to be sold in the
United States at less than fair value (LTFV).

COMMENCEMENT OF FINAL PHASE INVESTIGATION

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigation. The Commission will issue afina phase notice of
scheduling which will be published in the Federal Register as provided in section 207.21 of the
Commission’ s rules upon notice from the Department of Commerce (Commerce) of an affirmative
preliminary determination in the investigation under section 733(b) of the Act, or, if the preliminary
determination is negative, upon notice of an affirmative final determination in that investigation under
section 735(a) of the Act. Parties that filed entries of appearance in the preliminary phase of the
investigation need not enter a separate appearance for the fina phase of the investigation. Industrial users,
and, if the merchandise under investigation is sold at the retail level, representative consumer organizations
have the right to appear as parties in Commission antidumping and countervailing duty investigations. The
Secretary will prepare a public service list containing the names and addresses of al persons, or their
representatives, who are parties to the investigation.

BACKGROUND

On June 30, 1999, a petition was filed with the Commission and Commerce by Buffalo Color
Corporation, Parsippany, NJ, and the United Steelworkers of America, AFL-CIO/CLC, aleging that an
industry in the United States is materialy injured and threatened with material injury by reason of LTFV
imports of synthetic indigo from China. Accordingly, effective June 30, 1999, the Commission instituted
antidumping investigation No. 731-TA-851 (Preliminary).

Notice of the ingtitution of the Commission’sinvestigation and of a public conference to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
July 8, 1999 (64 F.R. 36921). The conference was held in Washington, DC, on July 22, 1999, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).



VIEWS OF THE COMMISSION
Based on the record in this investigation, we find a reasonable indication that an industry in the
United States is materially injured by reason of imports of certain synthetic indigo products from China
that are allegedly sold in the United States at less than fair value (“LTFV").

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

Thelegal standard for preliminary antidumping determination requires the Commission to decide,
based upon the information available at the time of the preliminary determination, whether thereisa
reasonable indication that a domestic industry is materially injured, threatened with material injury, or
whether the establishment of an industry is materialy retarded, by reason of the allegedly unfairly traded
imports.* In applying this standard, the Commission weighs the evidence before it and determines whether
“(2) the record as awhole contains clear and convincing evidence that there is no material injury or threat
of such injury; and (2) no likelihood exists that contrary evidence will arise in afina investigation.”?

1. DOMESTIC LIKE PRODUCT AND INDUSTRY

A. In General

To determine whether there is a reasonable indication that an industry in the United Statesis
materially injured or threatened with material injury by reason of imports of the subject merchandise, the
Commission first defines the “domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff
Act of 1930, as amended (“the Act”), defines the relevant domestic industry as the “producers as a[w]hole
of adomestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”* In turn, the Act defines
“domestic like product” as “a product which islike, or in the absence of like, most similar in characteristics
and uses with, the article subject to an investigation . . . ."°

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses’ on a case-by-case basis.® No single factor is dispositive, and the Commission

119 U.S.C. §1671b(a)(1); 19 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994,
1001-1004 (Fed. Cir. 1986); Aristech Chemical Corp. v. United States, 20 CIT __, Slip Op. 96-51 at 4-6 (March
11, 1996).

2 American Lamb, 785 F.2d at 1001 (Fed. Cir. 1986); see also Texas Crushed Stone Co. v. United States, 35
F.3d 1535, 1543 (Fed. Cir. 1994).

$19 U.S.C. § 1677(4)(A).

*19 U.S.C. § 1677(4)(A).

®19 U.S.C. § 1677(10).

% Seg, e.g., NEC Corp. v. Department of Commerce, Slip Op. 98-164 at 8 (Ct. Int’| Trade, Dec. 15, 1998);
Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744,
749, n.3 (Ct. Int’'| Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be
made on the particular record at issue’ and the *unique facts of each case’”). The Commission generally considers
anumber of factorsincluding: (1) physical characteristics and uses; (2) interchangeability; (3) channels of
distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities,

(continued...)




may consider other factors it deems relevant based on the facts of a particular investigation.” The
Commission looks for clear dividing lines among possible like products and disregards minor variations.®
Although the Commission must accept the determination of the Department of Commerce (“ Commerce’) as
to the scope of the imported merchandise allegedly sold at LTFV, the Commission determines what
domestic product is like the imported articles Commerce has identified.®

B. Product Description

In its notice of initiation, Commerce defined the imported merchandise within the scope of this
investigation as follows:

[D]eep blue synthetic vat dye known as synthetic indigo and those of its derivatives designated
commercialy as“Vat Blue 1.” Included are Vat Blue 1 (synthetic indigo), Color Index No. 73000,
and its derivatives, prereduced indigo or indigo white (Color Index No. 73001) and solubilized
indigo (Color Index No. 73002). The subject merchandise may be sold in any form (e.q., powder,
granular, paste, liquid, or solution) and in any strength. Synthetic indigo and its derivatives subject
to thisinvestigation are currently classifiable under subheadings 3204.15.10.00, 3204.15.40.00 or
3204.15.80.00 of the Harmonized Tariff Schedule of the United States (HTSUS).™

Synthetic indigo and its derivatives, pre-reduced indigo and solubilized indigo (collectively
“synthetic indigo” or “indigo”), are designated commercialy as“Vat Blue 1.”* Indigo isavat dye' with a
characteristic deep blue color that has good resistance to color degradation by light or heat.”® Indigo dyes
are used chiefly as fiber and fabric dyes, mostly in connection with the manufacture of denim products. A
unique characteristic of indigo is that it fades evenly when washed.** Approximately 98 percent of indigo

8 (...continued)
production processes and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455,
n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

" See, e.d., S. Rep. No. 96-249, at 90-91 (1979).

8 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49. Seeaso S. Rep. No. 96-249, at 90-91
(1979) (Congress has indicated that the like product standard should not be interpreted in * such a narrow fashion
asto permit minor differencesin physical characteristics or usesto lead to the conclusion that the product and
article are not ‘like' each other, nor should the definition of ‘like product’ be interpreted in such afashion asto
prevent consideration of an industry adversely affected by the imports under consideration.”).

9 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find
single like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F.
Supp. at 748-752 (affirming Commission determination of six like products in investigations where Commerce
found five classes or kinds).

1069 Fed. Reg. 40831, 40832 (July 28, 1999).

1 Confidential Staff Report (“CR”) at I-2; Public Staff Report (“PR”) at |-2.

2 vat dyes are water-insoluble dyes that can be chemically reduced (vatted) to a colorless water-soluble (leuco)
form in which they can readily penetrate fibers. Subsequent oxidation then produces the insoluble colored form
which remains in and colors the fiber. Vat dyes are generally used for dyeing cotton, wool, and cellulose acetate.
CRatl-2,PRat -2

BCRatl-2,PRatI-2.

“CRatl-2,PRatI-2.




dyes are used in the production of denim; the remaining two percent are used in the food industry and in
other applications.”®

All natural®® and synthetic dyes are classified according to the Colour Index, which is published
jointly by the Society of Dyers and Colorists, Bradford, England, and the American Association of Textile
Chemists & Colorists, Research Triangle, NC. The vast mgjority of indigo imported into the United
States is generally in the form of water-insoluble dry powder that requires the addition of an akaline
reducing agent such as sodium hydroxide (caustic soda) to form a water-soluble salt that can be absorbed
by the fabric to be colored.”® Indigo dyes that already contain enough of an alkaline reducing agent and
water to allow the dyes to be used by manufacturers with a minimum of further preparation are “pre-
reduced” or “solubilized” dyes.'®

Denim manufacturers consume 98 percent of the supply of domestic indigo. Denim mills use
indigo in either paste or liquid form in their operations. Domestically, denim mills receive their supply
from Buffalo Color Corporation (“Buffalo Color”), a manufacturer of indigo paste and indigo powder, as
well as from the U.S. firms that convert the imported indigo powdered material from Chinainto a paste
form. Buffalo Color markets most of its dyes directly to the end-use consumer. The subject merchandise
generally enters the United States in the powder form to reduce shipping costs. The subject merchandiseis
then processed back into a solution or paste, and then shipped to end-users. Both the domestic and
imported indigo dyes are delivered to denim mills and appear to be interchangeable at the point of use.®

C. Domestic Like Product | ssues

Petitioners assert that the Commission should find a single domestic like product coextensive with
the scope of the investigation, Vat Blue 1 (i.e., synthetic indigo in any form or strength, including its two
derivatives, prereduced or white indigo and solubilized indigo).?* Severa of the respondents argue that the
Commission should find separate like products. B.F. Goodrich, an importer of indigo, maintains that
indigo paste and powder should be separate like products, or, in the aternative, that pre-reduced indigo
should be considered a separate like product.?> The Chinese Chamber of Commerce (“Chinese
respondent”) argues that the domestic like product should be “indigo surry.”? Finally, Warner-Jenkinson
Co., an end-user of indigo, and New Chemic, an importer of indigo, assert that there should be two separate
like products, synthetic indigo used in the food industry, and synthetic indigo used in the textile industry.?*
As discussed below, we determine for the purpose of the preliminary phase of this investigation that thereis
one domestic like product, synthetic indigo, coextensive with the scope.

1. Whether the domedtic like product should consist of indigo powder and indigo paste.

BCRat -2, PRat I-2.

16 Synthetic indigo, which is made through the synthesis of various chemicals, has replaced natural indigo in
commercial applications. Natural indigo, which is extracted from the indigo plant, is no longer cost effective to
produce, although there is no chemical difference between natural and synthetic indigo. CR a 1-2, n.5, PR at 1-2.

YCRatl-2,PRatI-2.

BCRat1-2-1-3, PR at I-2.

BCRatl-3,PRat I-2.

PYCRat -4, PR at I-3.

2 Petitioners' Postconference Br. at 3.

% B.F. Goodrich Postconference Br. at 3-4.

2 Chinese Respondent’ s Postconference Br. at 5-6.

2 Warner-Jenkinson, New Chemic Joint Postconference Brief (“Warner-Jenkinson Postconference Br.”) at 7.
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Using a semi-finished products analysis,”® we determine that indigo powder and indigo paste are
within the same domestic like product--synthetic indigo. First, 98 percent of all indigo powder sold in the
United States is converted into indigo paste before it is used by its primary end users, textile manufacturers.
The remaining 2 percent of indigo powder is sold directly to food colorists or for usein other applications.
With the exception of this small percentage, indigo powder generally has no independent use in its powder
form and has no market other than textile markets.?® The vast majority of indigo powder is sold to
converters, who transform the powder into paste so that it can be used by denim mills.?’

Indigo powder and indigo paste share fundamental characteristics and function. Both are
considered to be chemical indigo but differ in form.?® Ultimately, both are used for dyeing in textile
manufacture or food color production.®

With regard to cost differences and extent of further processing, athough indigo powder must be
transformed into paste before it can be used by denim manufacturers, evidence is mixed regarding the cost,
and value added by this process.*® However, the mgjor portion of the cost of producing either indigo paste
or indigo powder isincurred during the chemical synthesis process.®

Balancing these factors, we find indigo powder and indigo paste to be part of the same domestic
like product.

2. Whether “indigo durry” should be defined as a separate domestic like product.

The Chinese respondent asserts that “[g]iven the physical differences of indigo durry and indigo
powder, and the fact that Buffalo Color does not sell indigo urry commercialy, we submit the
Commission has no alternative but to define the domestic like product [by excluding indigo durry] and the

% |n a semi-finished products analysis, the Commission examines: (1) whether the upstream article is
dedicated to the production of the downstream article or has independent uses; (2) whether there are perceived to
be separate markets for the upstream and downstream articles; (3) differencesin the physical characteristics and
functions of the upstream and downstream articles; (4) differences in the costs or value of the vertically
differentiated articles; and (5) significance and extent of the processes used to transform the upstream into the
downstream articles. Cut-to-Length Carbon Steel Plate from China, Russia, South Africa, and Ukraine, Inv. Nos.
731-TA-753-756 (Preliminary), USITC Pub. 3009 (Dec. 1996) at 6, n.25; Large Newspaper Printing Presses and
Components Thereof, Whether Assembled or Unassembled, from Germany and Japan, Inv. No. 731-TA-73 (Fina),
USITC Pub. 2916 (August 1995) at 6 and n.23.

®CRatl-4,11-1, PR at 1-3, I1-1.

ZCRatl-4,11-1, PR at 1-3, I1-1.

% |n previous investigations, the Commission has found the liquid and dry forms of a material to be one like
product when the liquid and the dry forms have been somewhat interchangeable. Potassium Hydroxide from
Canada, Italy, and the United Kingdom, Inv. No. 731-TA-542-544 (Preliminary), USITC Pub. 2482 (February
1992) at 6-9 and cases cited therein; See aso, e.0., Phthalic Anhydride from Venezuela, Inv. No. 731-TA-688
(Final), USITC Pub. 2809 at 5-10 (Sept. 1994); See generaly, e.g., Polyvinyl Alcohol from China, Japan, and
Taiwan, Inv. No. 731-TA-726, 727, and 729 (Final), USITC Pub. 2960 at 6-7 (“dry” and “wet-swollen PVA” in
the same like product).

®CRat1-3-7,11-1, PR at 1-35, I1-1.

% According to petitioners, the value added by the conversion processis only *** per pound, and that the
conversion process requires about *** additional employees or workers. Petitioners Postconference Br. at 13-14.
B.F. Goodrich asserted that its conversion process provides *** percent value to the finished product. It did not
provide any information regarding the number of employees used for this process. B.F. Goodrich Postconference
Br. at 4.

% CR at I-3-1-4; Transcript 12-14; Petitioners' Postconference Br. at 13-14.
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domestic industry in terms of indigo paste.”** The Chinese respondent appears to argue that “indigo
dlurry,” an intermediate product in the production of indigo dye, should be considered a separate like
product. Apparently, thisargument is based on a misconception that Buffalo Color usesindigo dlurry asa
raw material in the same fashion that converters use indigo powder “to make’ indigo paste, and that the
Commission does not consider captive production to be part of the like product. Furthermore, the Chinese
respondent apparently believes that al that Buffalo Color producesisindigo slurry or crude indigo, not
paste or powder.

The Chinese respondent’ s attempt to define indigo durry as a separate like product is
misconceived. The Commission routinely considers captively consumed products to be part of the domestic
like product. Moreover, since indigo durry iswithin the scope of the investigation, and there is no
domestic production of indigo slurry for domestic sales, the “domestic like product” is the product “ most
similar in characteristics and uses with” the subject imports. In thisinstance, the product most similar to
indigo durry is synthetic indigo.®

In any event, applying the semi-finished products analysisto indigo durry, it is evident that indigo
dlurry is an intermediate product, not a separate domestic like product. Firgt, all indigo slurry goes into the
production of the finished products, indigo powder and indigo paste, and has no independent use.* Second,
there is no market for indigo slurry, and al domestic indigo dlurry is captively consumed by Buffalo
Color.*® Moreover, although indigo dlurry is considered a crude form of indigo, it cannot be used directly
by textile manufacturers or food colorists but first must be converted into paste or powder before it can be
used.®*® Given that there is no market for indigo dlurry, it has no appreciable value until it is transformed
into afinished product. We, therefore, do not find indigo durry to be a separate like domestic product.

3. Whether indigo used by the food coloring industry and indigo used by the
textile industry are a single domestic like product.

Respondents Warner-Jenkinson and New Chemic argue that indigo powder used in the food
industry should be considered a separate like product from indigo used by the textile industry.*
As discussed below, applying the six-factor like product test, we find that indigo for food colors and indigo
for textile use are not separate like products.

%2 Chinese Respondent’ s Postconference Br. at 5.

% See Extruded Rubber Thread From Malaysia, Inv. No. 753-TA-34, USITC Pub. 3112 at 5 (June
1998)(because, inter alia, “there has been no production of food-grade ERT for commercial sale,” domestic
production of food-grade ERT product “does not exist in any practical sense” and could not be considered a
domestic like product)(Commissioner Crawford dissenting); Nepheline Syenite From Canada, Inv. 731-TA-525
(Final), USITC Pub. 2502 at 7-11 (Apr. 1992)(since nepheline syenite was not produced in the United States, the
Commission defined the domestic like product to include two similar products, feldspar and aplite), aff' d Feldspar
Corp. v. United States, 825 F. Supp. 1095 (Ct. Int’l Trade 1993).

% Chinese Respondent’ s Postconference Br. at 5.

®1d.

% CR at I-5, PR at 1-4. Petitioners Postconference Br. at 4-8.

3" Warner-Jenkinson Postconference Br. at 7.




Physical Characteristics and End Uses-- Indigo for food colors differs physically from indigo for
textilesin that indigo for food colorsis adry, powder form.*® Both of these indigo products also differ in
indigo concentrations, with food color indigo containing a minimum 94 percent concentration and textile
indigo containing a 20 percent concentration.® Indigo for food colorsisin a“purer form” than indigo for
textile manufacture since indigo for food colors must meet certain iron ion and heavy metal tolerances.
Nevertheless, indigo for food colors and indigo for textiles are both chemically indigo.**

Interchangeability and Customer and Producer Perceptions— Since indigo for food colorsis
essentially indigo powder and indigo for textile manufacturing isindigo paste, they have limited
interchangeability in those forms. However, both can be and are used in textile applications although
indigo powder must undergo a further dilution process (which appearsto be arelatively smple process)
before it can be used by the textile manufacturers.”> Once the indigo powder is diluted, indigo paste and
indigo powder are fully interchangeable.”®

Thereislittleinformation in the record as to customer and producer perceptions specific to indigo
for food color applications and indigo for textile applications. However, in general, importers and the
domestic producer consider indigo powder, which is the only form of indigo used by food colorists, and
indigo paste, which is used by the textile manufacturers, to be interchangeable once the powder is converted
into a paste form.** Indigo for food colors can be converted into paste and used by the textile industry.*

Channels of Distribution—Indigo powder that is processed for food colorsis sold directly to food
colorists and other manufacturers. Indigo for textilesin powder form is sold to importers/converters and
converted to indigo paste. All indigo paste is sold directly to textile manufacturers.*

Common Manufacturing Processes, Facilities, and Employees--Regardless of whether the finished
product isindigo for food colors or indigo for textile applications, both undergo the same basic chemical
synthesis. Asnoted earlier, chemically, the two products are essentially indigo, with indigo for food color
merely a“purer form,” containing lower iron ion levels*” There are also differences at the finishing stages
of the two products production as indigo intended for use by denim mills is converted into paste or diluted
from powder, while indigo for food color may undergo further purification processes to ensure that it meets

% In previous investigations, the Commission has found the liquid and dry forms of a material to be one like
product when the liquid and the dry forms have been somewhat interchangeable. Potassium Hydroxide from
Canada, Italy, and the United Kingdom, Inv. No. 731-TA-542-544 (Preliminary), USITC Pub. 2482 (February
1992) at 6-9 and cases cited therein; See aso, e.0., Phthalic Anhydride from Venezuela, Inv. No. 731-TA-688
(Final), USITC Pub. 2809 at 5-10 (Sept. 1994); See generaly, e.g., Polyvinyl Alcohol from China, Japan, and
Taiwan, Inv. No. 731-TA-726, 727, and 729 (Final), USITC Pub. 2960 at 6-7 (“dry” and “wet-swollen PVA” in
the same like product).

¥ CR at I1-1, PR at 11-1. Warner-Jenkinson Postconference Br. attachment.

“CRat11-1; 11-13, PR at 11-1, 11-8. Transcript at 91.

“CRatl-4,PRatI-3.

“2CRatll-2,11-13, PR at I-0, 11-8.

“CRat1-10, I1-1, PR at 1-0, I1-8.

“CRat I-4, 11-11-12, PR at 1-3, 11-7-8; Petitioners' Postconference Br. at 6-8.

®CRat1-10,11-1, PR at I-0, I1-8

“®CRatll-2,PRat lI-1.

“CRat1-34,1-9,PRatl__,




customer specifications.® At the critical chemical synthesis stage, however, both indigo for food color and
indigo for textiles utilize the same facilities and the same employees.*®

Price--The respondents claim that prices for indigo powder for food colors differ from indigo for
textile applications, maintaining that prices for indigo for food colors have not suffered the same sharp
decline in prices as other indigo.>® The record does not contain any other pricing information specific to
indigo for food colors and indigo for textiles.

In sum, while there are differences in the physical characteristics and dight variations in chemical
composition in indigo for food colors and indigo for textile use, these two types of indigo are both
chemically indigo. Additiondly, indigo for food colors can be and is readily converted into paste and then
used by the textile industry. The manufacturing processes do not differ greatly until the finishing stages
when indigo for textile applications must undergo dilution processes and be transformed into paste, and
indigo for food color is subjected to additional purification if it does not meet customer tolerances for heavy
metals and other impurities> Nevertheless, at the critical chemica synthesis stage, both indigo for food
color and indigo for textiles utilize the same facilities and the same employees. We, therefore, find indigo
for food colors and indigo for textiles to be part of the same like product.®

D. Domestic | ndustry

The domestic industry is defined as “the producers as a[w]hole of a domestic like product.”* In
defining the domestic industry, the Commission's general practice has been to include in the industry
producers of al domestic production of the like product, whether toll-produced, captively consumed, or
sold in the domestic merchant market.>

There are two issues in this investigation concerning the definition of the domestic industry. The
first concerns whether the domestic industry should be defined to include entities who convert the Chinese

“ Transcript at 62-63, 90-93; Petitioners Postconference Br. at 9.

“ Petitioners’ Postconference Br. at 9.

% Warner-Jenkinson Postconference Br. at 7-8.

*! Respondent B.F. Goodrich also argues that pre-reduced indigo is a separate like product. Prereduced indigo
isclassified as aderivative of Vat Blue 1, and is covered within the scope of the investigation. However,
prereduced indigo is not produced domestically or by the subject country, Ching; it is manufactured only by the sole
German producer of indigo, which sells it as a 20 percent solution. If there is no domestic production of a product,
it cannot be deemed a“domestic like product.” See 19 U.S.C. 1677(10) (if there is no domestic product “like” the
subject imports, the “domestic like product” is the product “most similar in characteristics and uses with” the
subject imports); Professional Electric Cutting and Sanding/Grinding Tools from Japan, Inv. No. 731-TA-571
(Preliminary), USITC Pub. 2536 at 17 (July 1992); Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Final),
USITC Pub. 2502 at 7-9 (Apr. 1992). Since there is no domestic production of pre-reduced indigo, we, therefore,
find the product most similar to pre-reduced indigo to be synthetic indigo.

2 Commissioner Crawford concurs in this analysis and conclusion. She notes that the factsin this
investigation are different from those in Extruded Rubber Thread From Indonesia, Inv. No. 751-TA-707 (Fina),
USITC Pub. 3191 at 15 (May 1999) where she found food-grade ERT and ERT other than food-grade ERT to be
separate like products. There, legal restrictions dictated different uses and there was no evidence of actual
interchangeability, except in extremely rare instances.

219 U.S.C. §1677(4)(A).

 See, e.g. Certain Carbon Steel Plate from China, Russia, South Africaand Ukraine, Inv. Nos. 731-TA-753-
756 (Final), Pub. 3076 at 9 (Dec. 1997).




indigo powder into indigo paste. The second concerns whether appropriate circumstances exist to exclude
Buffalo Color from the domestic industry as arelated party.

1. Whether converters are part of the domestic industry.

In deciding whether afirm qualifies as a domestic producer, the Commission examines the overall
nature of afirm's production-related activities in the United States.® In defining the domestic industry in
these investigations, the Commission must determine whether companies that purchase indigo powder and
further process it into indigo paste engage in sufficient production-related activity to be included in the
domestic industry.®® Petitioners argue that these “ converters’ should be excluded from the domestic
industry,® respondents argue otherwise.*®

The limited record information is mixed on thisissue. Asdiscussed earlier, petitioners alege that
the value added by the convertersisjust over *** per pound or *** | while respondents allege that value
added is*** per pound or *** percent.® ® However, capital investment by the convertersis fairly low,
particularly when compared to capital investment required to establish and maintain a synthetic indigo
manufacturing facility. According to the record, it would require approximately $3 million to build a new
diluting facility, which is substantialy less than the $60 million required to build a new indigo
manufacturing facility.®* Additionally, the sophistication of the technology employed in converting powder
into paste, the amount of technical expertise involved, and the necessary amount of research and
development all appear to be minimal. By respondents’ own description,® conversion appears to be a

* The Commission generally considers six factorsin this regard: (1) source and extent of the firm's capital
investment; (2) technical expertise involved in U.S. production activities; (3) value added to the product in the
United States; (4) employment levels; (5) quantity and type of parts sourced in the United States; and (6) any other
costs and activities in the United States directly leading to production of the like product. See, e.g., Static Random
Access Memory Semiconductors from the Republic of Koreaand Taiwan, Inv. Nos. 731-TA-761-762 (Fina),
USITC Pub. 3098 (April 1998) at 9, n.59; Large Newspaper Printing Presses, USITC Pub. 2988 at 8-9. No single
factor is determinative and the Commission may consider any other factors it deems relevant in light of the specific
facts of any investigation. See OCTG, USITC Pub. 2911 at 1-11 n.37; Silicon Carbide from The Peopl€e's Republic
of China, Inv. No. 731-TA-651 (Final), USITC Pub. 2779 (June 1994) at 1-11 n.49.

% See e.g., Large Newspaper Printing Presses, USITC Pub. 2988 (Aug. 1996) at 7-8. Commission practice has
not clearly established a specific level of U.S. value added, or product finished value, required to qualify asa
domestic producer. See Aramid Fiber Formed of Poly Para-Phenylene Terephthalamide from the Netherlands, Inv.
No. 731-TA-652 (Final), USITC Pub. 2783 at 1-8-1-9 & n.34 (June 1994) ("no single factor -- including value
added -- is determinative and . . . value added information becomes more meaningful when other production
activity indicia are taken into account).

" Petitioners’ Postconference Br. at 10.

% Goodrich Postconference Br. at 4.

* Petitioners’ Postconference Br. at 14; B.F. Goodrich Postconference Br. at 4, Exhibit 1.

% Commissioner Crawford notes that respondents did provide information on value added. However, while
the data appears probative, she finds that these data alone are insufficient to find that converters should be included
in the domestic industry.

® Petitioners’ Postconference Br. at 12. Although respondents were asked at the conference to provide
information as to the capital investment factor in their Postconference briefs, they failed to do so. Transcript at 66-
67.

2 At the conference, respondents described the conversion process as

aproprietary processin our plant which we useto first grind the indigo ***. Then there are several
(continued...)
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relatively smple process especialy when compared with the manufacturing process for indigo, particularly
the synthesizing of indigo, which is avery precise and exacting process, involving a variety of corrosive
and toxic raw material inputs.®

In sum, athough the information in the record on thisissue is limited, it suggests that the
converters are not engaged in sufficient production-related activity for the Commission to find that they are
part of the domestic industry for purposes of this preliminary investigation. In particular, capital
investment and employment levels appear quite low, and the data are at best mixed as to the extent of the
conversion process and the value added by it. However, we will collect additional information regarding
thisissue in the final phase of thisinvestigation.

2. Related parties.

In defining the domestic industry in this preliminary determination, we aso considered whether any
producers of the domestic like product should be excluded from the domestic industry pursuant to the
related parties provision in section 771(4)(B) of the Act.** That provision allows the Commission, if
appropriate circumstances exist, to exclude from any domestic industry producer that is related to an
exporter or importer of subject merchandise, or which isitself an importer. Exclusion of such a producer is
within the Commission’s discretion based upon the facts presented in each case.®

A related party issue arises with respect to Buffalo Color, the sole domestic producer of the
domestic like product. Buffalo Color is arelated party because it imports the subject merchandise.
According to its questionnaire response, Buffalo Color accounted for *** percent of total subject importsin
1998, *** 56

82 (...continued)

additives and other chemicals that are added to the indigo powder. 1t’'s only after that, the water is
added to make it a certain concentration. At that step, there are four primary tests. The product is
tested for its particle size . . .its strength, viscosity, and alkalinity . . . After that, the next step isa
filtration step and after filtration, it goes into mixing tanks. Mixing tanks are the final tanks where
another set of tests are conducted . . . and then there' s an exhaustine (phonetic) process which is aso
part of our quality control.

Transcript at 62-63.

B CRat1-3-1-4, PR at I-3.

# 19 U.S.C. §1677(4)(A).

% Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’'| Trade 1989), aff’ d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’'| Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude the
related partiesinclude: (1) the percentage of domestic production attributable to the importing producer; (2) the
reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.g.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff’d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for
related producers and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.q., Melamine Ingtitutional Dinnerware from China, Indonesia, and Taiwan, Inv. Nos. 731-TA-
741-743 (Final), USITC Pub. 3016 (Feb. 1997) at 14, n.81.

®CRatIV-3,PRat IV-1.
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Buffalo Color accounts for all domestic production.®” Moreover, Buffalo Color does not sdll the
subject imports domestically, but has used its subject imports solely for its export markets.® These facts
indicate that Buffalo Color is committed to the domestic production of synthetic indigo, and that its primary
interest lies in domestic production and not importation. Accordingly, we find that appropriate
circumstances do not exist to exclude Buffalo Color from the domestic industry.

1. REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF THE
SUBJECT IMPORTS

In the preliminary phase of an antidumping investigation, the Commission determines whether there
is areasonable indication that an industry in the United Statesis materially injured by reason of the imports
under investigation.®® ° In making this determination, the Commission must consider the volume of
imports, their effect on prices for the domestic like product, and their impact on domestic producers of the
domestic like product, but only in the context of U.S. production operations.” The statute defines “ material

57 See Titanium Sponge From Japan, Kazakhstan, Russia, and Ukraine, Inv. Nos. 751-TA-17-20 (Review),
USITC Pub. 3119 at 3-7 (August 1998); see also Sebacic Acid From The People’s Republic of China, Inv. No. 731-
TA-653 (Final), USITC Pub. 2793 at 1-8 (July 1994)(Commission determined that because a producer was
responsible for all domestic production, functioned principally as a producer rather than an importer, and did not
market the subject imports but rather used them for production of a downstream product, appropriate
circumstances did not exist to exclude that producer from the industry as arelated party).

% 1d.

19 U.S.C. § 1673b(a).

" Commissioner Crawford notes that the statute requires that the Commission determine whether a domestic
industry is“materially injured by reason of” the allegedly LTFV imports. She finds that the clear meaning of the
statute is to require a determination of whether the domestic industry is materially injured by reason of unfairly
traded imports, not by reason of the unfairly traded imports among other things. Many, if not most, domestic
industries are subject to injury from more than one economic factor. Of these factors, there may be more than one
that independently are causing material injury to the domestic industry. It is assumed in the legislative history that
the “1TC will consider information which indicates that harm is caused by factors other than less-than-fair-value
imports.” S. Rep. No. 96-249, at 75 (1979). However, the legislative history makes it clear that the Commission is
not to weigh or prioritize the factors that are independently causing material injury. Id. at 74; H.R. Rep. No. 96-
317, at 46-47 (1979). The Commission is not to determine if the unfairly traded imports are “the principal, a
substantial or a significant cause of material injury.” S. Rep. No. 96-249, at 74 (1979). Rather, it isto determine
whether any injury “by reason of” the unfairly traded importsis material. That is, the Commission must determine
if the subject imports are causing material injury to the domestic industry. “When determining the effect of
imports on the domestic industry, the Commission must consider all relevant factors that can demonstrate if
unfairly traded imports are materially injuring the domestic industry.” S. Rep. No. 100-71, at 116 (1987)
(emphasis added); Gerald Metalsv. United States, 132 F.3d 716 (Fed. Cir. 1997) (rehearing denied).

For a detailed description and application of Commissioner Crawford's analytical framework, see Certain
Steel Wire Rod from Canada, Germany, Trinidad & Tobago, and Venezuela, Inv. Nos. 731-TA-763-766 (Final),
USITC Pub. 3087 at 29 (March 1998) and Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745
(Final), USITC Pub. 3034 at 35 (April 1997). Both the Court of International Trade and the United States Court of
Appeals for the Federal Circuit have held that the “ statutory language fits very well” with Commissioner
Crawford’ s mode of analysis, expressly holding that her mode of analysis comports with the statutory regquirements
for reaching a determination of material injury by reason of the subject imports. United States Steel Group v.
United States, 96 F.3d 1352, 1361 (Fed. Cir. 1996), aff’q 873 F. Supp. 673, 694-95 (Ct. Int’| Trade 1994).

™19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to

(continued...)
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injury” as “harm which is not inconsequential, immaterial or unimportant.””® In assessing whether thereis
areasonable indication that the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United States.”” No
single factor is dispositive, and al relevant factors are considered “within the context of the business cycle
and conditions of competition that are distinctive to the affected industry.”

For the reasons discussed below, we determine that there is a reasonable indication that the
domestic industry producing synthetic indigo is materialy injured by reason of alegedly LTFV imports of
synthetic indigo from China.

A. Conditions of Competition

From 1996 to 1998, domestic apparent consumption of indigo grew by *** percent in quantity,
from *** million pounds to *** million pounds.” In the interim periods, apparent consumption was ***
percent higher in the first quarter of 1998 than the first quarter of 1999. Apparent consumption in the first
quarter of 1998 was *** million pounds. In the first quarter of 1999, apparent consumption was ***
million pounds.”™

The demand for indigo is largely dependent upon the demand for denim generally, and blue denim
in particular.” Two main elements determine the amount of indigo demanded by denim mills. Thefirst is
the amount of indigo on the cotton substrate.” To get adarker shade of blue, the dyer must run the fabric
through the indigo vat multipletimes. The darker the shade that is desired, the more indigo is necessary to
achieve that shade.” To the extent that darker shades of denim have become more popular, demand for
indigo has tended to increase.®

The other element in the demand for indigo is the amount of blue denim produced.®® Generally,
apparent consumption of indigo has moved in tandem with blue denim production.®? However, in 1997,
production of blue denim dightly decreased while apparent consumption of indigo increased. In part, this
difference may be attributed to the increase in the demand for darker shades of denim. In early to mid-
1998, both blue denim production and indigo shipments increased significantly. These increases largely
were due to the stockpiling of raw materials by denim manufacturersin anticipation of the end of federa
cotton subsidies.®

™ (...continued)
the determination” but shall “identify each [such] factor . . . and explain in full its relevance to the determination.”
19 U.S.C. §1677(7)(B). Seealso Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

219 U.S.C. §1677(7)(A).

#19 U.S.C. 8 1677(7)(C)(iii).

19 U.S.C. 8 1677(7)(C)(iii).

"CRatll-5 PRatlI-3.

®CRatll-5 PRatlI-3.

"CRatll-5 PRatllI-3.

CRatll-5 PRatlI-3.

™ Denim manufacturers may substitute some sulfur dye for indigo, but only up to a point, because sulfur dyes
and indigo have different washdown characteristics. CR at 11-5, PR at 11-4.

O CRatll-6, PRat 11-4.

B CRatll-6 PRatll-4.

ZCRatll-7,PRat -4

BCRatll-7,PRat -4
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More recently, the demand for denim has fallen as fashion trends have moved toward khakis and
looser fitting garments.®* Additionally, domestic denim production has decreased as blue jeans production
has moved overseas, specifically to Mexico.®> These occurrences may result in smaller domestic
shipments, but also may increase indigo exports.® Indeed, Buffalo Color has increased its exports of
indigo. *** 8

Generally, the price of indigo is an important factor in purchasing decisions as the domestic
product and subject imports are considered substitutable.®® 8

B. Volume of the Subject Imports

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”*

Subject imports rose 180.3 percent in quantity during 1996-1998, with total subject importsin
1998 equaling 5.564 million pounds, compared to only 1.985 million poundsin 1996.%* ** Additionally,
subject imports were 812,000 pounds in the first quarter of 1998 compared 1.397 million pounds in the
first quarter of 1999.% In value, subject imports increased by 136.3 percent from 1996 to 1998 and were
an additional 55.4 percent higher during the interim periods.*

Despite an increase in apparent consumption during 1996 to 1998, the domestic producer’s share
of the market fell by *** percentage points in quantity and *** percentage pointsin value.®® Comparing the
first quarter of 1998 with the first quarter of 1999, the domestic producer’s market share was ***
percentage points lower in quantity and *** percentage points lower in value.®

In contrast, subject imports' share of the market witnessed a period of growth.%” Subject imports
quantity share increased, growing from 22.5 percent in 1996 to 41.5 percent in 1998. During the interim

¥ CRatll-8 PRatllI-5.

®CRat -9, PR at 11-5-6.

®CRatll-9, PRat II-5.

% CRatIV-3,PRat IV-1.

BCRatll-11, PR at II-7.

8 |n addition to competition from the allegedly lower-priced subject imports, the domestic product competes
with other fairly traded imports from Germany. The latter’s quantity share of apparent consumption declined over
the period of investigation, from *** percent in 1996 to *** percent in 1998. German share of U.S. market
consumption was *** in the first quarter of 1998 and *** percent during the first quarter of 1999. CR at IV-6,
TablelV-5.PRat___ . German imports, unlike the subject imports, arein paste form. CR at IV-3, PR at 1V-4,
PR at IV-3.

%19 U.S.C. § 1677(7)(C)(i).

% We note that Buffalo Color imports constituted a*** percent share of the subject importsin 1998. However,
even if these imports were subtracted from the total of subject imports over the period examined, the volume of
subject imports would still be significant at *** million pounds in 1996, *** million pounds in 1997, *** million
poundsin 1998, and *** million pounds in the first quarter of 1998. ***. CR at Table V-2, Table IV-3.

%2 Commissioner Miller intends to examine more closely the importing activities of Buffalo Color in any final
investigation.

B CRat IV-3, Table IV-1.

“CRatIV-3, TableIV-1, PR at IV-1, Table IV-1.

® CRat V-4, Table V-7, PR at V-1, Table IV-4.

® CRat V-4, Table V-7, PR at V-1, Table IV-4.

" CRat V-4, TableIV-7, PR at IV-1, Table IV-4.
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periods, subject imports quantity share was 29.9 percent lower in the first quarter of 1998 compared to
subject imports’ quantity share of 45.3 percent in the first quarter of 1999.%  Subject import share of the
market as measured by value also increased, rising from 19.7 percent in 1996 to 38.5 percent in 1998, and
during the interim period subject importers value share was 28.5 percent in the first quarter of 1998
compared to 43.2 percent in the first quarter of 1999.%

Based on the foregoing, we find that the volume of imports of the subject merchandise, and the
increase in that volume, are significant both in absolute terms and relative to consumption.*®

C. Price Effects of the Subject Imports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of the subject imports,
the Commission shall consider whether -- (1) there has been significant price underselling by the
imported merchandise as compared with the price of domestic like products of the United States,
and (I1) the effect of imports of such merchandise otherwise depresses prices to a significant degree
or prevents price increases, which otherwise would have occurred, to a significant degree.™™

Pricing data gathered in this investigation show that domestic synthetic indigo has ranged in price
between *** per pound and *** per pound.’® Prices for domestic synthetic indigo suffered a*** decline at
the beginning of 1998 and have continued to decline.’®® In comparison, the price for imported synthetic
indigo from China has been falling consistently downward since mid-1996, dropping atotal of *** percent,
or *** cents per pound over the period of investigation. The prices of the subject imports declined
consistently from *** per pound in the first quarter of 1996 to *** per pound in the first quarter of 199914

®CRat V-4, TableIV-7, PR at IV-1, Table IV-4.

®CRat IV-4, Table V-7, PR at V-1, Table IV-4.

1% Commissioner Crawford joins only in the factual, numerical discussion of the volume of imports here. She
does not rely on any analysis of trends in the market share of subject imports or other factorsin her determination
of areasonable indication of material injury by reason of the subject imports. She makes her finding of the
significance of volume in the context of the price effects and impact of the subject imports. For the reasons
discussed below, she finds that the volume of subject importsis significant in light of its price effects and impact.

119 U.S.C. 8 1677(7)(C)(ii)-

2 CR at V-7, Table V-1, PR at V-5, Table V-1.

B CRat V-7, Table V-1, PR at V-5, Table V-1.

1 CRat V-8, Table V-1, PR at V-5, Table V-1.

1% Commissioner Crawford finds that the subject imports likely are having significant effects on domestic
prices. To evaluate the effects of dumping on domestic prices, Commissioner Crawford compares the domestic
prices that existed when the imports were allegedly dumped with what domestic prices would have been had the
imports been fairly traded. 1n most cases, if the subject imports had not been traded unfairly, their pricesin the
U.S. market would have increased. In thisinvestigation, the alleged dumping margins are so large, exceeding 120
percent, that prices for the subject imports from China would have been significantly higher at fairly traded prices.
Thus, the cost of the converters' principa input, indigo powder, would have been significantly higher, and
therefore the price of the converters' paste made from Chinese powder also likely would have been significantly
higher. Consequently, the denim manufacturers demand for indigo paste made from Chinese powder would have
shifted away from the converters’ product. Because the market share of the subject imports is quite large,
exceeding *** percent, the shift in demand away from the converters' product would have been substantial. The
substantial shift in demand away from the converters product likely would have increased demand for both the

(continued...)
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In every quarter during the period examined, prices for Chinese indigo have been below those of
the domestic producer.’® The margins of underselling during the period of investigation ranged from ***
percent to *** percent.'”’

Given the significant subject import volumes, their declining prices, and in light of the relatively
high degree of substitutability between the subject imports and the domestic like product, we find both that
underselling by the subject importsis significant and that the subject imports have depressed the prices for
the domestic like product to a significant degree.

D. I mpact of the Subject Importson the Domestic |ndustry

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on the
state of the industry.” These factors include output, sales, inventories, capacity utilization, market share,
employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital, and
research and development. No single factor is dispositive and dl relevant factors are considered “within
the context of the business cycle and conditions of competition that are distinctive to the affected
industry.” 18 109

Consistent with our finding that the volume, and the increase in volume, of the subject imports
between 1996 and 1998 were significant, and that the decline in prices for domestically produced indigo
from 1996 to 1998 was due to the subject imports to a significant degree, we find that the subject imports
are having a significant adverse impact on the domestic producer.

As noted earlier, from 1996 to 1998, domestic apparent consumption of indigo grew by *** percent
in quantity terms, from *** million pounds to *** million pounds, but between the interim periods was ***
percent lower, with *** million poundsin the first quarter of 1998 compared to *** million poundsin the
first quarter of 1999."° Yet U.S. shipments of synthetic indigo fluctuated during 1996-1998, increasing by
only *** percent, far less than the *** percent rise in apparent consumption.*** Between the interim
periods, U.S. shipments were *** percent lower, far more than the drop in apparent consumption.*2
Domestic shipments also declined absolutely, in value, by *** percent during 1996-1998, and were ***

105 (,..continued)
nonsubject German pre-reduced paste and for Petitioner’s paste. Because Petitioner is amajor player in the
market, the increase in demand for domestic paste likely would have been fairly large. Petitioner likely could have
increased its prices significantly in response to the increase in demand for its product because it is the only
domestic producer, nonsubject imports represent only moderate competition, and the increase in pricesto fairly
traded levels for the large volume of Chinese imports likely would have resulted in an overall increase in the prices
inthe U.S. market. Therefore, Commissioner Crawford finds that the subject imports are having significant effects
on domestic prices.

1% CR at V-8, Table V-1, PR at V-5, Table V-1.

Y7 CR at V-8, Table V-1, PR at V-5, Table V-1.

108 19 U.S.C. § 1677(7)(C)(iii). Seeaso SAA at 851 and 885 and Live Cattle from Canada and Mexico, Inv.
Nos. 701-TA-386 and 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

1% As part of its consideration of the impact of imports, the statute specifies that the Commission isto consider
“the magnitude of the margin of dumping” in an antidumping proceeding. 19 U.S.C. § 1677(7)(C)(iii)(V). Inits
notice of initiation, Commerce identified estimated dumping margins for China ranging from 124.69 to 129.60
percent. 64 Fed. Reg. at 40833.

WCRat IV-6, Table V-3, PR at 1V-3, Table IV-3.

HLCRat I11-3, Table 111-2, PR at 111-2, Table I11-2.

2CRat I11-3, Table I11-2, PR at 111-2, Table I11-2.
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percent lower between the interim periods.*** The declinein value of domestic shipments resulted from a
significant decline in the unit value of domestic synthetic indigo, as the domestic producer dropped prices to
compete with the increasing volume of lower-priced subject imports.*** The industry’s unit value of indigo
dropped by *** during 1996-1998, and a further *** between the interim periods.'*

U.S. production of synthetic indigo fluctuated downward in 1996-1998, and was lower in the
interim period of 1999, compared to the interim period for 1998.1*¢ Thefall in U.S. production resulted in
declining capacity utilization rates, which dropped by *** percentage points during 1996-1998 and were
*** percentage points lower in the first quarter of 1998 compared to the first quarter of 1999.* In
addition, the domestic producer expects a shutdown of its facilitiesin 1999 of *** weeks rather than the
normal *** weeks® AsU.S. production fell, the workforce also shrank. The average number of
production and related workers declined by *** percent during 1996-1998, and a further *** percent
between the interim periods.**® Hours worked also eroded throughout 1996-1998 and into the first quarter
of 1999 by *** percent and *** percent, respectively.'®

Total domestic sales of domestic indigo remained flat from 1996 to 1997, but were sharply lower
during the interim period from *** million pounds in the first quarter of 1998 compared to *** million
pounds in the first quarter of 1999.! As domestic sales remained flat, the value of these sales dropped
over the same period, from *** million in 1996 to ***million in 1998. In the interim periods, the value was
*** million in the first quarter of 1998 compared to *** million in the first quarter of 1999.%

While net sales values per pound declined, costs of goods sold increased from *** per pound in
1996 to *** in 1998, and were *** in the first quarter of 1998 compared to *** in the first quarter of 1999.
123 Asaresult, gross profit margins declined from *** million in 1996 to *** million in 1998, and were ***
million in the first quarter of 1998 compared to *** in the first quarter of 1999.'* At the same time,
operating income declined in each annual period, *** million in 1996 to *** in 1998 and was alossin
interim 1999."° Net income followed a similar trend.*? **" The adverse impact of the subject imports on

W CRat I11-3, Table 111-2, PR at 111-2, Table I11-2.

M CRat l11-3, PR at 111-2. Commissioner Crawford did not rely on this sentence in reaching her
determination.

B CRat I11-3, Table 111-2, PR at 111-2, Table 111-2.

118 U.S. production rose slightly from *** million poundsin 1996 to *** million pounds in 1997, then dropped
to *** million poundsin 1998. During the interim periods, U.S. production fell from *** million poundsin the
first quarter of 1998 to *** million poundsin the first quarter of 1999. CR at I11-2, Tablelll-1, PR at I11-1, Table
[-1.

B CRat I11-2, Table I11-1, PR at 111-1, Table I11-1.

M CRat I11-2, PR at 111-1.

19 CRat I11-6, Table I11-5, PR at 111-3, Table-5.

20 CRat I11-6, Table I11-5, PR at 111-3, Table -5.

2LCRat VI-I, TableVI-1, PR at VI-I, Table VI-1.

2CRat VI-l, TableVI-2, PR at VI-I, Table VI-1.

B CRat VI-l, TableVI-1, PR at VI-1, Table VI-1.

2 CRat VI-l, TableVI-1, PR at VI-1, Table VI-1.

% CRat VI-l, Table VI-1.

126 Net income of the U.S. producer fell from *** million in 1996 to *** in 1998. During the interim periods,
net income fell from *** in the first quarter of 1998 to *** in the first quarter of 1999. CR at VI-2, Table VI-1,
PR at VI-1, Table VI-1.

27 Commissioner Crawford does not rely on any analysis of the trends in the statutory impact factorsin her
determination of areasonable indication of material injury by reason of the subject imports, but concursin the

(continued...)
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the domestic industry is further confirmed by the lost sales and revenues allegations that were confirmed by
Commission staff. The domestic producer lost at least *** million and *** million pounds and suffered at
least *** instances of lost revenues, totaling *** and *** million pounds during the period of investigation
due to the lower-priced subject imports.*?®

Based on the foregoing, we find that the subject imports are having an adverse impact on the
domestic industry.

V. CONCLUSION

For the reasons stated above, we find that there is a reasonabl e indication that the domestic
industry is materialy injured by reason of subject imports from China.

127 (...continued)
conclusion that the subject imports are having a significant impact on the domestic industry. In her analysis of
material injury by reason of unfairly traded imports, Commissioner Crawford evaluates the impact on the domestic
industry by comparing the state of the industry when imports were traded unfairly with what the state of the
industry would have been had the imports been fairly traded. 1n assessing the impact of subject imports on the
domestic industry, she considers, among other relevant factors, output, sales, inventories, capacity utilization,
market share, employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital,
research and development, and other relevant factors, as required by 19 U.S.C. 8§ 1677(7)(C)(iii). These factors
together either encompass or reflect the volume and price effects of the unfairly traded imports, and so she gauges
the impact through those effects. In this regard, the impact on the domestic industry’s prices, sales, and overall
revenues is critical, because the impact on the other industry indicators (e.g., employment, wages, etc.) is derived
from thisimpact.

As she noted earlier, Commissioner Crawford finds that the domestic industry likely would have been
able to increase its prices had the subject imports been priced fairly. She aso finds that the allegedly dumped
imports are having a significant impact on the domestic industry’ s output and sales. Had the Chinese powder been
sold at fairly traded prices, there would have been afairly large increase in demand for domestic paste. Although
operating at quite high levels of capacity utilization, Petitioner had sufficient unused capacity, exports and
inventories available that it could have increased its output and sales to meet the increased demand for domestic
paste. Asthe sole domestic producer facing only moderate competition from nonsubject imports, it is likely that
Petitioner would have increased its output and sales significantly in response to the fairly large increase in demand
for domestic paste, in addition to raising its prices. Therefore, it islikely that Petitioner would have increased both
its prices and its output and sales, and therefore its revenues, significantly had the Chinese imports been fairly
traded, and thus the domestic industry would have been materially better off if the subject imports had not been
dumped. Consequently, Commissioner Crawford determines that there is a reasonable indication that the domestic
industry is materially injured by reason of the subject imports.

28 CRat V-8, PRat V-5.
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