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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 701-TA-367 (Preliminary)

CERTAIN LAMINATED HARDWOOD FLOORING FROM CANADA

Determination

On the basis of the record' developed in the subject investigation, the Commission determines?,
pursuant to section 703(a) of the Tariff Act of 1930 (19 U.S.C. § 1671b(a)), that there is a reasonable
indication that an industry in the United States is materially injured or threatened with material injury by
reason of imports from Canada of certain laminated hardwood flooring, provided for in subheading
4421.90.98 of the Harmonized Tariff Schedule of the United States, that are alleged to be subsidized by the

Government of Canada.

Background

On March 7, 1996, a petition was filed with the Commission and the Department of Commerce by
the Ad Hoc Committee on Laminated Hardwood Trailer Flooring (Anderson-Tully Co. (Tully), Memphis,
TN; Cloud Corp. (Cloud), Harrison, AK; Havco Wood Products, Inc. (Havco), Cape Girardeau, MO,
Industrial Hardwoods Products Inc. (IHP), Redwing, MN; and Lewisohn Sales Co. Inc. (Lewisohn), North
Bergen, NJ), alleging that an industry in the United States is materially injured or threatened with material
injury by reason of subsidized imports of laminated hardwood flooring from Canada. Accordingly, effective
March 7, 1996, the Commission instituted countervailing duty investigation No. 701-TA-367 (Preliminary).

Notice of the institution of the Commission's investigation and of a public conference to be held in

connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.

! The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Chairman Peter Watson and Vice Chairman Janet Nuzum dissenting.

1



International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of

March 20, 1996 (61 FR 11430). The conference was held in Washington, DC, on March 28, 1996, and all

persons who requested the opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION

Based on the record in this preliminary investigation, we find that there is a reasonable indication that
an industry in the United States is threatened with material injury by reason of allegedly subsidized imports of
laminated hardwood flooring from Canada.! 2

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary countervailing duty investigations requires the Commission to
determine, based upon the information available at the time of the preliminary determination, whether there is
a reasonable indication that a domestic industry is materially injured, or threatened with material injury, by
reason of the allegedly subsidized imports.®> In applying this standard, the Commission weighs the evidence
before it and determines whether "(1) the record as a whole contains clear and convincing evidence that there

is no material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a
final investigation."* ‘

II.  DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject imports, the Commission first
defines the "domestic like product" and the "industry."* Section 771(4)(A) of the Act defines the relevant
industry as the "producers as a [w]hole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of the product."® In
turn, the Act defines "domestic like product” as "a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation. . . ."”

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in characteristics and uses" on a

! Chairman Watson and Vice Chairman Nuzum find that there is no reasonable indication that the domestic industry
producing laminated hardwood flooring is materially injured or threatened with material injury by reason of allegedly
subsidized imports from Canada. See Dissenting Views of Chairman Watson and Dissenting Views of Vice Chairman
Nuzum. Chairman Watson joins in sections I, II and III of this opinion. Vice Chairman Nuzum joins in sections I and II
of this opinion.

? Whether there is a reasonable indication that the establishment of an industry in the United States is materially
retarded is not an issue in this investigation.

> 19 U.S.C. § 1671b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986); Calabrian Corp.
v. United States, 794 F.Supp. 377, 381 (Ct. Int'l Trade 1992).

* American Lamb 785 F.2d at 1001, see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543 (Fed. Cir.
1994).

> 19US.C. § 1677(4)(A).
¢ 19U.S.C. § 1677(4)(A).
7 19U.S.C. § 1677(10).




case-by-case basis.® No single factor is dispositive, and the Commission may consider other factors it deems
relevant based on the facts of a particular investigation.” The Commission looks for clear dividing lines
among possible like products, and disregards minor variations.°

In its notice of initiation, the Department of Commerce has defined the imported article subject to
this investigation as:

Laminated hardwood flooring which is made of oak, maple or other hardwood lumber. Laminated

hardwood flooring is customized for specific dimensions, but generally ranges in size from 8' x 48" x

1"to 8'x 6" x 57" x 1-1/2" for trailer flooring, and to 8' x 16" x 1-1/8" to 8' x 26' x 1-1/2" for trailer

flooring and van and truck bodies, respectively.!!
Laminated hardwood flooring is used in the manufacture of trailers, trucks, vans, containers and rail cars; it
is customized to dimensions specific to its applications.'? Trailer flooring accounts for the vast majority of
open-market sales of all laminated hardwood flooring products. Trailer flooring generally conforms with the
1970 Fruehauf Standard (which guarantees that the floor will withstand a forklift) and is undercoated with a
rubberized coating to protect against moisture. Rail decking and flooring for truck bodies, vans, and
containers accounted for a much smaller portion of open-market sales of laminated hardwood flooring. These
types of flooring are not undercoated.'®

The term hardwood refers to the species of trees from which the wood is obtained, and is based on
the botanical characteristics of the tree and not the actual hardness. Hardwoods, however, are generally
harder and heavier than softwoods."*

Imported and domestically produced laminated hardwood floorings, while similar, are predominantly
made from different species of hardwood. Most imported flooring from Canada is destined for the trailer
market and is made of maple, which is locally available in Canada and in the northeastern United States, from
which the Canadians import much of their raw materials. Most domestically produced flooring is also
destined for the trailer market, but is principally made from oak which is more readily available to domestic
producers.'®

For purposes of this preliminary investigation, both the petitioner, the Ad Hoc Committee on
Laminated Hardwood Trailer Flooring'® ("Petitioner"), and respondent Nilus Leclerc, Inc. ("Leclerc") agree
that the domestic like product should be coextensive with the scope of investigation established by

& See, e.g., Nippon Steel Corp. v. United States, 19 CIT __, Slip Op. 95-57 at 11 (Apr. 3, 1995); Torrington Co. v.
United States, 747 F. Supp. 744, 749 n.3 (Ct. Int'l Trade 1990), affd, 938 F.2d 1278 (Fed. Cir. 1991) ("every like
product determination ‘'must be made on the particular record at issue' and the 'unique facts of each case). In analyzing
domestic like product issues, the Commission generally considers a number of factors including: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions of
the products; (5) common manufacturing facilities, production processes and production employees; and, where
appropriate, (6) price. See Aramide Mattschappi, V.O.F. v. United States, 19 CIT __, Slip Op. 95-113 at 4 (June 19,
1995); Calabrian Corp. v. United States, 794 F. Supp. 377, 382 n.4 (Ct. Int'l Trade 1992).

* See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).
19 Torrington, 747 F. Supp. at 748-49.

1 61 Fed. Reg. 15041-15042 (April 4, 1996).

2 CRatl-3,PRatI-2.

B CRatl-3,PRatI-2.

4 CR atI-3, PR at I-2.

¥ CRatl-3,PRatI-2.

16 The Committee members are Anderson-Tully Co., Cloud Corp., Haveo Wood Products, Inc., Industrial Hardwoods
Products Inc., and Lewisohn Sales Co., Inc.




Commerce.!” We find no basis on the present record to define the domestic like product more broadly to
include products other than laminated hardwood flooring.'®* We similarly find no basis for treating laminated
hardwood flooring manufactured from oak as a separate domestic like product from hardwood flooring
manufactured from other hardwoods.' Finally, we find no basis for treating laminated hardwood flooring
manufactured for trailers, trucks vans, containers and rail cars as separate domestic like products.?® We
therefore find a single domestic like product consisting of all laminated hardwood flooring.

C. Domestic Industry

In making its determination, the Commission is directed to consider the effect of the subject imports
on the industry, defined as "the producers as a [wlhole of a domestic like product..."* Based on the definition

17 Petition at 9; Leclerc's Postconference Brief at 12, n.22. No other responding party addressed the like product issue.

'8 The evidence available in this preliminary investigation indicates that residential and strip flooring is sold to
distributors and warehouses for resale to retail customers for use in new homes, gymnasiums, and sports courts.
Residential flooring customers are completely distinct from trailer and truck manufacturers. CR at1-4,1-6, PR at -3, I-
4. There is no overlap in domestic production facilities or production workers. CR atI-6, PR at I-4. There does not
appear to be interchangeability between laminated hardwood flooring and residential and commercial strip flooring due
to differences in width, lamination, and undercoating. CR at I-5, PR at I-3. Similarly, the evidence available in this
preliminary investigation indicates that alternative flooring materials, such as aluminum and laminated softwood lumber,
should not be included in the domestic like product. Aluminum flooring, by virtue of the differences in construction
materials, does not possess the same physical characteristics as the subject product. Aluminum has traditionally been
used in refrigerated trailers, and occasionally in dry trailers when the price of laminated hardwood has increased enough
to approach the price of aluminum. CR atI-4, PR at I-3. However, aluminum has limitations as trailer flooring because
it develops a slick surface not conducive to forklift operations, thereby limiting interchangeability. CR atI-5, PR at I-3.
It does not appear that producers or customers perceive the product in the same way. See, e.g., Transcript at 61-66.
Further, aluminum flooring is not produced in the same facilities or by the same producers as laminated hardwood
flooring. Laminated softwood lumber is generally made of douglas fir and is mainly available on the West Coast near
Douglas fir sources. CR at I-5, PR at I-3. Because laminated softwood flooring cannot withstand a forklift, it is
interchangeable with laminated hardwood only for truck body applications. Further, it does not appear than any of the
responding domestic producers manufacture laminated softwood flooring.

12" All types of laminated hardwood flooring share the same essential physical characteristics and uses. CR at App. C-3,
1-3-4, PR at App. C-3,1-2-3, Tr. at 63-64. Available evidence suggests that producers and customers perceive maple,
birch and oak to be largely interchangeable. CR at I-4, PR at I-3. All types of laminated hardwood flooring are
produced using the same or similar production processes, facilities, and employees, CR at I-6, PR at I-4; and are sold
through the same or similar channels of distribution -- mainly to end users. CR at I-5, PR atI-4. There is evidence in
the record that oak is slightly more expensive than maple, but that the price differential has recently narrowed. CR at V-
3,PR at V-2.

2 All types of laminated hardwood flooring share some of the same essential characteristics, since all are produced
from the same material, and are used for the same basic purposes, i.e., vehicular flooring. We note, however, that unlike
flooring in truck bodies, vans and containers, laminated hardwood flooring used in trailer applications is undercoated to
protect against moisture. Trailer, truck body, van and container flooring are all produced on the same production
equipment using the same production workers, CR at I-6, PR at I-4, and are sold in the same or similar channels of
distribution -- to end users. CR at I-6, PR atI-4.

2 19U.S.C. § 1677(4)(A). In doing so, the Commission generally includes all domestic production, including tolling
operations and captively consumed product, within the domestic industry. See United States Steel Group, et. al. v.
United States, 873 F. Supp. at (673) at 16 ((Ct. Int'l Trade 1994), appeal docketed, No. 95-1245 (Fed. Cir. March 21,
1995).



of the domestic like product, the domestic industry consists of all U.S. producers of laminated hardwood
flooring.

The sole industry issue in this preliminary investigation concerns whether any of the producers of the
domestic like product should be excluded from the industry as a related party.? If the Commission
determines that a domestic producer satisfies the definition of a related party, the Commission may exclude
the producer from the domestic industry if "appropriate circumstances" exist.* Exclusion of a related party is
within the Commission's discretion based upon the facts presented in each case.”

In this investigation, three domestic producers, [***]? imported hardwood flooring from Canada
during the period of investigation, and therefore, are related parties. Thus, the Commission must determine
whether appropriate circumstances exist to exclude any or all of these companies from the domestic
industry.?’

2 The ten known domestic producers of laminated hardwood flooring are Cloud, Havco, IHP, Lewisohn, Monan,
Strick, Tully, Burruss, Newcourt, and Donver. CR atIlI-1,n.2, PR atIII-1,n.2.

% A domestic producer is a related party if it is either related to the exporters or imports of subject merchandise, or is
itself an importer of the subject merchandise. Parties are considered to be related if one party directly or indirectly
controls another party, or if a third entity controls both. Direct or indirect control exists when "the party is legally or
operationally in a position to exercise restraint or direction over the other party." 19 U.S.C. § 1677(4)(B).

% 19U.S.C. § 1677(4)[B). The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude the related parties include:

¢)) the percentage of domestic production attributable to the importing producer;

@ the reason the U.S. producer has decided to import the product subject to
investigation, i.e., whether the firm benefits from the LTFV sales or subsidies
or whether the firm must import in order to enable it to continue production
and compete in the U.S. market, and

3 the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the
rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int'l Trade 1992), aff'd without opinion, 991
F.2d 809 (Fed. Cir. 1993). The Commission has also considered whether each company's books are kept separately
from its "relations" and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from France, India, Israel, Malaysia, the Republic
of Korea, Thailand, the United Kingdom, and Venezuela, Inv. Nos. 701-TA-360 and 361, 731-TA-688-695 (Final),
USITC Pub. 2870 at I-18 (April 1995)("Butt-Weld Pipe Fittings from France et al.").

2 See Torrington v. United States, 790 F. Supp. at 1168; Empire Plow Co. v. United States, 675 F. Supp. at 1353-54
(analysis of "[b]enefits accrued from the relationship” as a major factor in deciding whether to exclude a related party
held a "reasonable approach in light of the legislative history"); S. Rep. No. 249, 96th Cong. 1st Sess. at 83 (1979)
("where a U.S. producer is related to a foreign exporter and the foreign exporter directs his exports to the United States
so as not to compete with his related U.S. producer, this should be a case where the ITC would not consider the related
U.S. producer to be a part of the domestic industry™).

% CR atIll-2, PR at I1I-1.
7 None of the parties addressed this issue.



[***] accounted for [***] percent of domestic production of laminated hardwood flooring in 1995.%
Its total imports of subject merchandise were [***] square feet, which accounted for [***] of [*¥**] total
shipments.?® [***] stated reasons for importing laminated hardwood flooring are [***].3° The small volume
of imports of subject merchandise relative to [***] total production indicates that its primary interest lies in
domestic production. [***] financial performance was similar to that of other domestic producers.®® The data
thus do not suggest that the company is deriving any special benefit from its imports of allegedly subsidized
laminated hardwood flooring. Moreover, none of the parties argued that [***] should be excluded from the
domestic industry as a related party. Accordingly, we find that appropriate circumstances do not exist to
exclude [***] from the domestic industry.

[***] accounted for [***] percent of domestic production of laminated hardwood flooring in 1995.3
Its total imports of subject merchandise were [***] square feet, which amounted to [***] of [***] total
shipments in 1995.3® [***] accounted for [***] percent of domestic production of laminated hardwood
flooring in 1995.3* Its total imports of allegedly subsidized laminated hardwood flooring were [***] square
feet, or [***] percent of [***] total shipments in 1995.3° [***] captively consume all of their production of
laminated hardwood flooring, and indicated that they imported Canadian product because U.S. producers did
not have any additional laminated hardwood flooring to sell to them during the high demand period in 1994
and 1995.3 The relatively modest ratio of imports of subject merchandise to domestic shipments for each of
these companies and the reasons proffered for their importation indicate that [¥**] interests appear to lie in
domestic production rather than importation. Financial data were not available for [**¥] 37 [*#¥]38 [*#¥] 3%
[***] financial data were for the most part [***], and by the end of the period, [***].** Thus, the company
does not appear to be benefitting financially from its importation. Finally, none of the parties argued that
[***] or [***] should be excluded from the domestic industry. Accordingly, we do not find that appropriate
circumstances exist to exclude [***] or [***] from the domestic industry.

III. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry is materially injured
or threatened with material injury by reason of allegedly subsidized imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.” These factors include output,
sales, inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow,

% CRatlll-1,n2,PRatIll-1,n.2.

» CR atlll-2,n. 5, PR atIII-1, n.5.

30 [k,

31 Table VI-2, CR at VI-4, PR at VI-3.
32 CRatIll-1,n.2, PR at I1I-1, n.2.

3 CRatIll-2,n.5,PRatII-1,n.5.

3 CRatIll-1,n.2, PR at I1I-1, n.2.

3 CR atIll-2,n.5,PR at III-2, n.5.

% CR atIII-2, PR at III-1.

37 [***] CR at VI-1, PR at VI-1.

3% Table VI-2, CR at VI-4, PR at VI-3.
% CR at VI-3, PR at VI-1. The fact that [***].
40 Table VI-2, CR at VI-4, PR at VI-3.
4 19 U.S.C. § 1677(7)(C)(i).



return on investment, ability to raise capital, and research and development. No single factor is dispositive,
and all relevant factors are considered "within the context of the business cycle and conditions of competition
that are distinctive to the affected industry."*?

There are several conditions of competition pertinent to our analysis of the laminated hardwood
flooring industry. First, the demand for laminated hardwood flooring is predominantly derived from the
market for trailers, which accounts for an overwhelming majority of U.S. consumption of laminated
hardwood flooring.** The U.S. market for laminated hardwood flooring historically has been cyclical in
nature, mirroring trends in production of truck trailers. Historically, trailer production peaks every 4-5
years.* Recent transportation regulatory changes, customer acceptance of longer trailers, and a robust U.S.
economy have resulted in previously unprecedented demand for laminated hardwood flooring.*®
Questionnaire responses indicate that during 1994-95 the demand for laminated hardwood flooring peaked,
then demand declined precipitously in the fourth quarter of 1995.* The peak during 1994-1995
corresponded to record levels of trailer production.”” Most firms in the industry anticipate a downturn
following peak periods such as the one experienced during the period of investigation. One of the petitioning
companies anticipates a 20-percent downturn in the laminated hardwood flooring market in 1996.% Leclerc
testified that the downturn for laminated hardwood flooring commenced in December 1995 and that the U.S.
market declined as much as 50 percent.*

Second, U.S. and Canadian laminated hardwood flooring appear to be substitutable.> 5! 52 53
Despite the fact that U.S.-produced laminated hardwood flooring is generally produced from oak, whereas the
majority of Canadian imports are produced from maple, producers and importers generally agree that the

2 19U.S.C. § 1677(7)(C)(iii).

The remainder is sold to truck body, van, and container manufacturers. CR at II-1, PR at II-1.
* CRatll-1,PR at II-1.

% CRatll-1-2,PR atII-1-2.

% CRatIl-1,PR at II-1.

“ CR atII-2, PR at II-2.

® CRatIl-2, PR at II-1.

% CR atll-2,n.6,PR atII-1, n.6; Tr. at 137-138.

% Like the rest of his colleagues, Commissioner Newquist finds the like product in this investigation to be laminated
hardwood flooring, irrespective of type of hardwood. Having made this finding, which in his view establishes some
inherent level of fungibility and competition between the subject imports and the domestic like product, he does not
concur with the discussion in this paragraph to the extent it suggests that there remains any uncertainty regarding
interchangeability and substitutability based on differing hardwoods. Nor does he agree that this discussion establishes a
particularly unique condition of competition, as the paragraph also suggests. See discussion at pages 6-7 and n.18,
supra.

5! 'While Commissioner Rohr recognized that different hardwoods may be used to produce laminated flooring products,

he does not join this discussion as it relates to the substitutability and interchangeability of different varieties of
hardwood.

%2 Commissioner Bragg does not make a finding regarding substitutability of the domestic and imported product in this
preliminary investigation.

* The record indicates that aluminum can be substituted for laminated hardwood flooring in certain applications. See
CR atI-4, PR at I-3. We are interested in obtaining additional information in any final investigation on the criteria and
price point at which purchasers shift from purchases of laminated hardwood flooring to aluminum.
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products are interchangeable.> Numerous U.S. firms reported interchanging domestic and Canadian
laminated hardwood flooring products in their trailer production.>

Finally, U.S. supply to the open market is limited by the fact that two domestic producers of
laminated hardwood flooring, [***], captively consume all of their production of laminated hardwood flooring
in the manufacture of trailers.®® Moreover, until recently, U.S. producers have been unable to increase
sufficiently their open-market supplies due to capacity constraints. However, the reported drop in demand,
combined with increases in capacity, as described below, has significantly eased this supply problem.

The quantity of apparent U.S. consumption of laminated hardwood flooring increased from 39.8
million square feet in 1993 to 62.7 million square feet in 1995. Similarly, the value of apparent U.S.
consumption increased from $119.3 million in 1993 to $209.5 million in 1995.%7 The domestic industry's
share of the total market for laminated hardwood flooring, by quantity, declined from 78.1 percent in 1993 to
76.6 percent in 1995. Similarly, the domestic producers' share of the value of the total laminated hardwood
flooring market declined from 82.8 percent in 1993 to 77.6 percent in 1995.%®

U.S. producers' capacity to produce laminated hardwood flooring increased during the period of
investigation. Capacity increased from 36.9 million square feet in 1993 to 56.2 million square feet in 1995.%
U.S. producers' production similarly increased from 32.2 million square feet in 1993 to 48.5 million square
feet in 1995.% Domestic producers reported, however, that there was a decrease in domestic production

% CR at II-5 and II-6, PR at II-4. Some Canadian oak and birch product is sold in the U.S. market.
5 CR at II-5-6, PR at II-4.

% We considered the captive production provision of the statute, but determine that the requirements that mandate a
merchant market analysis are not satisfied.

19 U.S.C. § 1677(7)(C)(iv) sets forth the conditions under which the Commission shall "focus primarily on the
merchant market for the domestic like product” in examining market share and the domestic industry's financial
condition. As a threshold matter, domestic producers must "internally transfer significant production of the domestic like
product for the production of a downstream article and sell significant production of the domestic like product in the
merchant market." Additionally, the Commission must find that:

(@) the domestic like product produced that is internally transferred for processing into that
downstream article does not enter the merchant market for the domestic like product,

(II) the domestic like product is the predominant material input in the production of that downstream
article, and

(1II) the production of the domestic like product sold in the merchant market is not generally used in
the production of that downstream article. . .

19 U.S.C. § 1677(7)(C)Gv).

A significant portion of the domestic like product, whether captively consumed or sold in the merchant market,
is used in the manufacture of the same downstream product, trailers. CR at II-1, VI-1, PR atII-1, VI-1. Thus, factor
(I10) of the statute is not met. Since one of the three required statutory factors is not satisfied, we do not consider the
other statutory factors, nor do we make a finding on the threshold question of whether the domestic producers captively
consume significant production and sell significant production to the merchant market.

57 Table IV-3, CR atIV-5, PR at IV-5.
8 Table IV-3, CR at IV-5, PR at IV-5.
% Table III-1, CR at III-4, PR at I1I-3.
% Table ITI-1, CR at IT1I-4, PR at III-3.



toward the end of the period of investigation. Capacity utilization declined overall during the period
examined, from 87.3 percent in 1993 to 85.5 percent in 1994, and then increased to 86.3 percent in 1995 .52 63

The domestic industry's total U.S. shipments, by quantity (including internal transfers) increased
from 31.1 million square feet in 1993 to 48.0 million square feet in 1995.% Similarly, the total value of the
domestic industry's U.S. shipments increased from $98.8 million in 1993 to $162.6 million in 1995.5°
Several U.S. producers reported, however, that shipments declined at the end of the period of investigation.*
Inventories as a percent of both production and U.S. shipments [***] during the period.®’

The number of production and related workers increased from 1,151 workers in 1993 to 1,595
workers in 1995.%® Hours worked increased from 2.1 million in 1993 to 3.2 million in 1995. Several firms
reported, however, that they decreased the number of workers and/or hours worked at the end of the period of
investigation.* Wages paid also increased, rising from $20.2 million in 1993 to $31.8 million in 1995.
Hourly wages increased from $9.45 in 1993 to $9.78 in 1995.7° The domestic industry's productivity
declined from 1993 to 1994, and then increased from 1994 to 1995.”

All of the financial performance indicators for the U.S. laminated hardwood flooring industry rose
during the period of investigation. Gross profit increased throughout the period of investigation. Aggregate
net sales, operating income, and operating income margins increased between 1993 and 1995.7 At the same
time, the industry experienced a decrease in production costs and an increase in selling costs.”

¢ See e.g., Questionnaire Response of [***], Petition at 61-63.
€2 Table III-1, CR at ITI-4, PR at ITI-3.

® There is some evidence in the record that there may be limitations on operating at full capacity because of
bottlenecks in the production process. [*¥**]. [*¥**].

# TableI-1, CR at I-8, PR at I-6.
¢ Table I-1, CR at I-8, PR at I-6.
% See e.g., Questionnaire Response of [***]; Petition at 61-63; CR at III-3, PR at ITI-2.

¢ CRatIll-3, PR at Il-2. We note that [***]. Id. Inventories [***] in 1995. Inventories as a ratio to U.S. shipments
[*¥**] from [***] percent in 1993 to [***] percent in 1995. Similarly, inventories as a ratio to production [***] from
[***] percent in 1993 to [***] percent in 1995. Table III-3, CR at ITI-5, PR at IT1I-4.

8 Table I1I-4, CR at III-5, PR at ITI-4.
¥ E.g., Petition at 61-63.

" Table I1I-4, CR at ITI-5, PR at I1I-4.
"' Table III-4, CR at III-5, PR at IT-4.

2 CR at VI-I, PR at VI-1. Net sales, including company transfers rose from [***] in 1993 to [***] in 1994, and then
to [¥**]in 1995. Operating income rose from [***] in 1993 to [***] in 1994, and rose further in 1995 to [***].
Operating income as a percentage of net sales increased from 14.1 percent in 1993 to 19.4 percent in 1994, and then
increased in 1995 to 19.9 percent. Table VI-1, CR at VI-2, PR at VI-2.

™ As a share of net sales, the domestic industry's cost of goods sold declined from 79.3 percent in 1993 to 72.6 percent
in 1995. The domestic industry's SG&A expenses as a share of net sales increased from 6.6 percent in 1993 to 7.5
percent in 1995. Table VI-1, CR at VI-2, PR at VI-2.
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The total value of assets of U.S. producers increased between 1993 and 1995.7 Capital expenditures
and research and development by the domestic laminated hardwood flooring industry rose from 1993 to
1994, then declined in 1995.7° 7¢

IV.  REASONABLE INDICATION OF THREAT OF MATERIAL INJURY
BY REASON OF ALLEGEDLY SUBSIDIZED IMPORTS"”

Section 771(7)(F) of the Act directs the Commission to consider whether the U.S. industry is
threatened with material injury by reason of the subject imports "on the basis of evidence that the threat of
material injury is real and that actual injury is imminent."”® The Commission may not make such a
determination "on the basis of mere conjecture or supposition,"* and considers the threat factors "as a whole"
in determining "whether further dumped or subsidized imports are imminent and whether material injury by
reason of imports would occur unless an order is issued. . .".*' In making our determination, we have

74 Table VI-5, CR at VI-7, PR at VI-3.
5 Tables VI-6, CR at VI-7, PR at VI-3.

¢ Based on examination of the relevant statutory factors, Commissioner Rohr and Commissioner Newquist find that
there is no reasonable indication that the domestic laminated hardwood flooring industry is presently experiencing
material injury. Accordingly, Commissioner Rohr and Commissioner Newquist proceed directly to a threat of material
injury analysis.

"7 Commissioner Crawford does not reach the issue of whether there is a reasonable indication of material injury by
reason of imports from Canada. ‘

® Commissioner Bragg notes that, in R-M Industries, Inc. v. United States the CIT indicated that the Commission
should not reach an affirmative threat determination without first addressing whether the domestic industry is presently
injured by reason of subject imports. 848 F. Supp. 204, 212 (Ct. Int'l Trade 1994). She does not find there is a
reasonable indication that the domestic industry is materially injured by reason of the subject imports from Canada. See
Additional Views of Commissioner Bragg.

7 19U.S.C. §§ 1671b(a) and 1677(7)F)(ii).

8 19U.S.C. § 1677(7)(F)(ii). An affirmative threat determination must be based upon "positive evidence tending to
show an intention to increase the levels of importation." Metallverken Nederland B.V. v. U.S., 744 F.Supp. 281, 287
(Ct. Int'l Trade 1990), citing American Spring Wire, 8 CIT at 28, 590 F.Supp, at 1280. See also Calabrian Corp. v.

* United States, 794 F. Supp. 377, 387 and 388 (Ct. Intl Trade 1992)(citing, HR. Rep. No. 1156, 98th Cong., 2d Sess.
174 (1984)).

8 While the language referring to imports being imminent (instead of "actual injury" being imminent and the threat

being "real") is a change from the prior provision, the SAA indicates the "new language is fully consistent with the
Commission's practice, the existing statutory language, and judicial precedent interpreting the statute." SAA at 184.
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considered, in addition to other relevant economic factors,® all statutory factors® that are relevant to this
investigation 3

For the reasons discussed below, we find a reasonable indication that the domestic industry
producing laminated hardwood flooring is threatened with material injury by reason of allegedly subsidized
imports from Canada.

The limited information available from the administering authority with respect to the nature of the
subsidies alleged indicates that the Department of Commerce initiated this investigation based in part on
allegations of export subsidies.®

We find that several factors indicate that the Canadian producers can readily increase exports to the
U.S. market. First, we note that there has been a substantial increase in both the volume and market
penetration of the subject imports during the period of investigation, indicating that the Canadian producers
can readily increase their exports to the U.S. market. During the period of investigation, allegedly subsidized
imports from Canada increased from [***] square feet in 1993 to [***] square feet in 1995.53 Market
penetration by subject imports is significant and increased rapidly over the period examined.®” At the same
time, domestic producers' share of the quantity of U.S. apparent consumption declined from 78.1 percent in
1993 to 76.6 percent in 199558 We find that the significant increase in volume of subject imports and the
increase in market penetration also indicate a likelihood of increased price competition from subject imports
in the future.®

Second, Canadian production capacity has increased 264 percent during the period of investigation.
Capacity increased from 6.4 million square feet in 1993 to 16.9 million square feet in 1995. Capacity is
projected to increase further to 20.3 million square feet in 1996.%°

In addition to the expansion of capacity, we find that Canadian production of laminated hardwood
flooring is largely oriented to export sales to the United States. In fact, the overwhelming majority of
Canadian production during the period of investigation was destined for the U.S market.”! Although the

& Suramerica de Aleaciones Laminadas, C.A. v. United States, 44 F.3d 978 (Fed. Cir. 1994). The Federal Circuit held
that 19 U.S.C. § 1677(7)(F)(@) requires the Commission to consider "all relevant factors" that might tend to make the
existence of a threat of material injury more probable or less probable. The Commission cannot limit its analysis to the
enumerated statutory criteria when there is other pertinent information in the record. Moreover, the court appears to
require consideration of the present condition of the industry as among the "relevant economic factors." Id. at 984.

¥ The statutory factors have been amended to track more closely the language concerning threat of material injury
determinations in the Antidumping and Subsidies Agreements, although "[n]o substantive change in Commission threat
analysis is required." SAA at 185. ' ‘

# 19U.S.C. § 1677(T)(F)(). Factor VII regarding raw and processed agriculture products is also inapplicable to the
products at issue. Moreover, there are no outstanding dumping findings in third countries which were relevant to the
Commission's consideration in this investigation. See 19 U.S.C. § 1677(7)(F)(ii){).

% Commerce Notice of Initiation, 61 Fed. Reg. 15041-42, 15044 (April 4, 1996). There was no margin of
subsidization given in the notice.

% TableIV-1, CR atIV-3, PR at IV-3.

& The domestic market share held by subject imports increased from [***] percent in 1993 to [***] in 1995. Table
IV-3,CR atIV-5,PR at IV-5.

® TableIV-3, CR atIV-5, PR at IV-5.

¥ Commissioner Bragg finds that the significant increase in the volume of subject imports and the increase in market
penetration indicate a likelihood of substantially increased subject imports in the future.

% Table VII-1, CR at VII-3, PR at VII-2.
1 Table VII-1, CR at VII-3, PR at VII-2.
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president of Leclerc testified that approximately 15 percent of its output goes to the European market,™
questionnaire responses indicate that [***].

Respondents, including a trailer manufacturer, have argued that U.S. truck and trailer manufacturers
purchased Canadian rather than U.S. products largely on the basis of availability. They argue that during the
peak demand period of 1994 and 1995, U.S. products simply were not available. The record demonstrates
that the domestic product and the subject imports are interchangeable and there are no significant quality
differences between them. In recent months, at a time when Canadian and U.S. capacity have increased,
demand in the U.S. has dropped. The result is that U.S. producers no longer face the capacity constraints
reported in 1994 and 1995. The decline in U.S. demand for laminated hardwood flooring, combined with the
increasing availability of U.S. and Canadian production capacity, suggest that competition based on price has
intensified.

While evidence of underselling was mixed,* *> *¢ we find that, with the reduction in demand, imports
of the subject merchandise are entering at prices that are likely to have a significant depressing or suppressing
effect on domestic prices and to increase demand for allegedly subsidized imports. U.S. producers sell
laminated hardwood flooring produced predominantly from oak, whereas the majority of the subject imports
are produced from maple.*” There are, however, subject imports manufactured from oak. Leclerc testified
that its maple laminated hardwood flooring is priced $0.10-$0.15 per square foot lower than oak. However,
when demand dropped for laminated hardwood flooring, Leclerc's price differentials narrowed as a result of
increasing price competition.*® %

Overall, prices for both the domestically produced and imported laminated hardwood flooring rose
over the period of investigation, but showed declines during the latter part of 1995 for two of the four
domestic products for which data were collected.’® Anecdotal evidence gathered from purchasers indicates

92 Tr. at 98-99.
% Table VII-1, CR at VII-3, PR at VII-2.

* Price comparisons showed mixed instances of over- and underselling: in 20 of the 44 instances that price
comparisons could be made, the Canadian product was priced below the domestic product. CR at V-5, PR at V-4. By
wood species, 16 out of a possible 48 comparisons were made for both oak and maple, and 12 out of 48 for birch. In 8
instances, Canadian oak product undersold the domestic product, while in 8 instances, Canadian oak was priced higher
than U.S. product. In the 16 comparisons for maple, Canadian imports were priced lower than domestic laminated
hardwood flooring in 12 instances. In all 12 price comparisons for Canadian birch, however, the Canadian product was
priced higher than the domestic product. CR at V-5-6, PR at V-4.

% We note that U.S. producers' reported sales for the specified products were for oak only, whereas importers' prices
were predominantly for maple. The price comparisons for laminated hardwood flooring manufactured from the same
wood are therefore limited. Further, U.S. producers sell laminated hardwood flooring f.0.b. plant, whereas purchases of
imports from Canada are on a delivered basis. The pricing information provided by [***] CR at V-2-3, PR at V-2-3.

% Commissioner Newquist and Commissioner Rohr note that the different input hardwoods have some relative effect
on the nature of the price comparisons in the two previous footnotes. However, to the extent that the two previous
footnotes imply that the different input hardwoods are not interchangeable or otherwise not comparable, they do not join
those implications. (See footnotes 49 and 50, supra).

% CR at V-2, PR at V-2.

% CR at V-3,PR at V-2.

% Commissioner Crawford rarely gives much weight to evidence of underselling since it usually reflects some
combination of differences in quality, other nonprice factors, or fluctuations in the market during the period on which
price comparisons were sought. In this investigation, however, she finds the recent narrowing of price differentials to be
significant. CR at V-3, PR at V-2.

1% CR at V-4-5,PR at V-3.
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that prices fell even further during the first part of 1996.'" This is consistent with the reported recent
reduction in demand.

Inventories of the subject merchandise are not generally maintained.'® Similarly, there does not
appear to be a potential for product shifting since the production facilities in Canada are not currently being
used to produce other products.!®®

Finally, while the data collected during the investigation indicate that the domestic laminated
hardwood flooring industry has been performing well during the period of investigation, there is also evidence
on the record that there has been a decline in the performance of the industry during the latter part of the
period of investigation,'® coincident with a decline in demand and more intensive price competition.!%
Further, several domestic producers have stated that they have canceled or rejected expansion projects as a
result of imports from Canada.!® Similarly, several domestic producers indicated that production and the
number of workers and hours worked have declined recently because of low-priced competition from the
subject imports.!”” Based on the combination of declining U.S. demand, the rise in available capacity in the
U.S. and Canada, the rise in subject import volumes and market share, and the evidence of intensifying
downward price pressure from subject imports, we find that subject imports are likely to have a significant
adverse impact on the condition of the domestic industry, and that these factors provide a reasonable
indication of a real and imminent threat of material injury.'®

CONCLUSION
For the foregoing reasons, we determine that there is a reasonable indication that the domestic

industry producing laminated hardwood flooring is threatened with material injury by reason of allegedly
subsidized imports from Canada.

ADDITIONAL VIEWS OF COMMISSIONER BRAGG

NO REASONABLE INDICATION OF MATERIAL INJURY
BY REASON OF ALLEGEDLY SUBSIDIZED IMPORTS

In preliminary countervailing duty investigations, the Commission determines whether there is a
reasonable indication that an industry in the United States is materially injured by reason of the imports under

101 CR at V-13-15, PR at V-6-7.
102 CR at VII-2, PR at VII-1.

103 Although the major Canadian manufacturer, Leclerc, also produces residential flooring in the same facility using
some common equipment and production workers, the most important step in the production process of laminated
hardwood flooring is the curing performed by the glue press. The glue press is not used in the manufacture of residential
flooring. CR atI-6-7, PR at I-4.

194 E.g., Questionnaire responses of [***]; Petition at 61-63.
105 See, e.g., Tr. at 137-139.

195 CR at App. E, PR at App. E.

17 CR at App. E., PR at App. E.

1% We have considered the present condition of the domestic industry as among the "relevant economic factors" in our
threat analysis.
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investigation.'® In making this determination, the Commission must consider the volume of imports, their
effect on prices for the domestic like product, and their impact on domestic producers of the domestic like
product, but only in the context of U.S. production operations.''°

Although the Commission may consider causes of injury to the industry other than the allegedly
LTFV and subsidized imports,'! it is not to weigh causes.!!?

For the reasons discussed below, I do not find that there is a reasonable indication that the domestic
industry producing laminated hardwood flooring is materially injured by reason of allegedly subsidized
imports from Canada.

A. Volume of the Subject Imports

The quantity and value of imports from Canada increased dramatically from 1993 to 1995.1*3 The
share of total U.S. consumption held by subject imports also increased dramatically over the same period.!**
The increase in subject import market share during the period of investigation came partly at the expense of
the domestic industry, which saw its market share decline from 78.1 percent in 1993 to 76.6 percent in
199515 1 find that both the volume and market share of subject imports, as well as the increases in their
volume and market share, are significant.

B. Price Effects of the Subject Imports

The preliminary evidence is mixed regarding underselling and price suppression or depression by
subject imports over the period of investigation. Price comparisons showed instances of both over- and
underselling: In 20 of the 44 instances in which price comparisons could be made, the Canadian product was
priced below the domestic product.!’® By wood species, 16 out of a possible 48 comparisons were made for

19 19U.S.C. § 1671b(a). The statute defines "material injury" as "harm which is not inconsequential, immaterial, or
unimportant." 19 U.S.C. § 1677(7)(A).

10 19U.S.C. § 1677(7)B)(1). The Commission "may consider such other economic factors as are relevant to the
determination," but shall "identify each *** factor . . . and explain in full its relevance to the determination." 19 U.S.C.

§ 1677(1)(B).

11 Alternative causes may include the following:

***he volume and prices of imports sold at fair value, contraction in demand or changes in patterns of
consumption, trade, restrictive practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity of the domestic industry.

S. Rep. No. 249, 96th Cong., 1st Sess. 74 (1979). Similar language is contained in the House Report. H.R. Rep. No.
317, 96th Cong., 1st Sess. 46-47 (1979).

12 See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int'l Trade 1988).

13 Imports from Canada increased from *** square feet in 1993 to *** square feet in 1995. By value, imports
increased from *** in 1993 to *** in 1995. Table IV-1, CR at IV-3, PR at IV-3.

114 Market penetration of subject imports increased from *** percent in 1993 to *** percent in 1995. By value,
subject imports' market share followed a similar trend, increasing from *** percent in 1993 to *** percent in 1995.
Table IV-3, CR at IV-5, PR at IV-5.

13 By value, domestic producers' market share fell from 82.8 percent in 1993 to 77.6 percent in 1995. Table IV-3, CR
atIV-5, PR at IV-8.

16 CR at V-5, PR at V-4.
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both oak and maple, and 12 out of 48 for birch. In 8 instances, Canadian oak product undersold the domestic
product, while in 8 instances, Canadian oak was priced higher than the U.S. product. In the 16 comparisons
for maple, Canadian imports were priced lower than domestic laminated hardwood flooring in 12 instances.
In all 12 price comparisons for Canadian birch, the Canadian product was priced higher than the domestic
product.!'7 118

Although prices generally declined during the latter part of 1995 for several of the products for which
pricing data were collected, it is not clear to what extent the decline in prices was a result of significant price
depression by subject imports.'’® There is some evidence that lower-priced imports put downward pressure
on domestic prices, particularly in late 1995, and continuing into 1996, when price differentials between
subject imports and the domestic product narrowed,'* and several purchasers cited lower Canadian pricing as
a factor in their decisions to purchase Canadian rather than U.S. product.'” Declining demand, however, also
appears to have been a contributing factor to the price declines in late 1995.

Similarly, there is no clear indication that subject imports currently are suppressing domestic prices.
The ratio of cost of goods sold to net sales *** throughout the period of investigation, indicating that the
domestic prices for laminated hardwood flooring were not suppressed.'? The available evidence indicates
that producers' *** throughout the period of investigation, due at least in part to a proportional decrease in the
cost of raw materials used to produce laminated hardwood flooring.'*

Based on the foregoing, I find there is insufficient evidence in the preliminary record on which to
base a finding that the pricing of Canadian imports has had a significant adverse effect on domestic prices. I
find, however, that the data, particularly those showing recent price declines and a narrowing of price
differentials between the domestic and imported product, support my threat finding that there is a reasonable
indication that the subject imports are entering the United States at prices that are likely to have depressing or
suppressing effects on domestic prices for laminated hardwood flooring.

C. Impact of the Subject Imports on the Domestic Industry

Although Petitioners claim that subject imports adversely affected the domestic industry during the
period of investigation, the data collected by the Commission indicate that the industry indicators were
positive and showed improvement throughout the three-year period. Production, profitability, shipments and
employment showed particular strength. Although the increase in subject import volumes and market share
during the period of investigation was significant, and there is some evidence of softening prices and
narrowing differentials between the prices of subject imports and the domestic product late in the period, I do
not find a reasonable indication that the volumes or prices of subject imports have had a present adverse
impact on the industry producing laminated hardwood flooring, given the strength of the domestic industry's

7 CR at V-5-6, PR at V-4-5.

18 T note that U.S. producers' reported sales for the specified products were for oak only, whereas importers' prices
were predominantly for maple. Further, U.S. producers sell laminated hardwood flooring f.0.b. plant, whereas
purchases of imports from Canada are on a delivered basis. The pricing information provided by *** CR at V-2-3, PR
at V-3.

119 .S, producers' prices generally increased during the period examined, and generally peaked during the first half of
1995. CR at V-4, PR at V-3; CR at V-7-12, PR at V-5.

120 CR at V-3, PR at V-2.

12 CR at V-13-15,PR at V-6.

122 Table VI-1, CR at VI-2, PR at VI-2.

123 CR at VI-3, PR at VI-1; Table VI-3, CR at VI-4, PR at VI-3.
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performance throughout the period examined. Moreover, the record does not support a finding that the
domestic industry's performance would have been materially stronger in the absence of subject imports, given
that parties generally agree that there was a domestic supply shortage in 1994 and 1995, and that the
domestic industry could not have significantly increased its production or sales volume.'** Consequently, I
cannot conclude that there is a reasonable indication that the domestic industry is materially injured by reason
of the subject imports.

DISSENTING VIEWS OF CHAIRMAN WATSON

Unlike the majority, I conclude that the domestic industry manufacturing laminated hardwood
flooring is neither materially injured nor threatened with material injury by virtue of subsidized imports from
Canada.

Present Material Injury

I concur with my colleagues on the issues of like product and domestic industry, and with their
description of the that industry's condition. I also concur with the additional views of Commissioner Bragg
on the question of whether the volume of the subject imports is significant, and in her description of the
significance of price underselling and overselling. See pp. 15-16, supra.

However, I find that the record shows that additional price increases appear to have been inhibited by
the existence of available, albeit nontraditional and imperfect substitutes for laminated hardwood flooring,
which served as a ceiling on laminated hardwood flooring prices. Five of 8 responding producers and 8 of 13
importers indicated that aluminum flooring may substitute for laminated hardwood flooring in some
applications. Typically, the price differential between laminated hardwood flooring and aluminum precluded
substitution.!” Aluminum had traditionally been used in refrigerated trailers, but has been used in non-
refrigerated trailers when the price of laminated hardwood flooring has increased enough to approach the
price of aluminum, as it did in 1995.'%

Buyers who previously had bought only completely hardwood flooring also began using laminated
softwood (at least for truck bodies), or hybrid flooring.'*” (Hybrid flooring involves substituting aluminum or
non-hardwood lumber for part, but not all, of a truck's flooring). Seen in light of this effective price ceiling, I
conclude that the Canadian imports are not having a currently suppressing effect on domestic hardwood
flooring prices.

Thus, although I reach my conclusion on the lack of significant price effects in a different way than
Commissioner Bragg, I fully subscribe to her conclusion that there is no reasonable indication that the
imports are presently a source of material injury to the domestic industry. See pp. 16-17, supra.

Threat of Material Injury
Section 771(7)(F) of the Act directs the Commission to consider whether the U.S. industry is

threatened with material injury by the subject imports "on the basis of evidence that the threat of material
injury is real and that actual injury is imminent.""?® While an analysis of the statutory threat factors

124 See, e.g., Tr. at 49-52, 92, 102-103; CR at IT1-2, PR at IT[-2.
125 CR atII-4, PR at II-3-4.

126 CR atI-4, PR atI-3.
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