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DETERMINATION AND VIEWS OF THE COMMISSION
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-701 (Final)
DISPOSABLE LIGHTERS FROM THAILAND
Determination

On the basis of the record' developed in the subject investigation, the Commission
determines,” pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C. § 1673d(b)) (the
Act), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not materially
retarded, by reason of imports from Thailand of disposable pocket lighters, provided for in
subheadings 9613.10.00 and 9613.20.00 of the Harmonized Tariff Schedule of the United
States, that have been found by the Department of Commerce to be sold in the United States
at less than fair value (LTFV).

Background

The Commission instituted this investigation effective October 24, 1994, following a
preliminary determination by the Department of Commerce that imports of disposable pocket
lighters from Thailand were being sold at LTFV within the meaning of section 733(b) of the
Act (19 U.S.C. § 1673b(b)). Notice of the institution of the Commission’s investigation and
of a public hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission, Washington,
DC, and by publishing the notice in the Federal Register of November 9, 1994 (59 F.R.
55853). The hearing was held in Washington, DC, on March 21, 1995, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFR § 207.2(%)).

? Commissioners Rohr and Newquist dissenting.
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VIEWS OF THE COMMISSION

Based on the record in this final investigation, we determine that the industry in the
United States producing disposable lighters is neither materially injured, nor threatened with
material injury, by reason of imports from Thailand that are sold in the United States at less
than fair value ("LTFV").* *

I. LIKE PRODUCT AND DOMESTIC INDUSTRY
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of the subject imports, the Commission first defines
the "like product” and the "industry." Section 771(4)(A) of the Tariff Act of 1930, as
amended (the "Act"), defines the relevant domestic industry as "the domestic producers as a
whole of a like product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that product.” In turn, the
statute defines "like product" as "a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation."® The
Commission’s decision regarding the appropriate like product or products is essentially a
factual determination, and the Commission has applied the statutory standard of "like" or
"most similar in characteristics and uses" on a case-by-case basis.” No single factor is
dispositive, and the Commission may consider factors it deems relevant based upon the facts
of a particular investigation. The Commission looks for "clear dividing lines among possible
like products” and disregards minor variations.®

* Commissioners Rohr and Newquist determine that a threat to the domestic industry exists by
reason of the subject imports. See their dissenting views.

* The petition alleged Thailand was providing a subsidy to disposable lighters and that a
countervailing duty should be imposed. Commerce recently made a negative final determination with
respect to the alleged subsidy and terminated that investigation. 60 Fed. Reg. 13,961 (Mar. 15,
1995). Accordingly, we do not make a determination as to whether the domestic industry is materially
injured, or threatened with material injury, by reason of subsidized imports of disposable lighters from
Thailand.

The petition also alleged material injury, or the threat of material injury, by reason of LTFV
imports of disposable lighters from China. Commerce has delayed its final determination in that
investigation, and we will make our determination with respect to the subject imports from China in
early June 1995.

The petition seeking initiation of this investigation was filed prior to the effective date of the
Uruguay Round Agreements Act. These investigations thus remain subject to the substantive and
procedural rules of the pre-existing law. See Pub. L. 103-465, 108 Stat. 4809 (1994), at § 291.

Whether the establishment of an industry in the United States is materially retarded is not an
issue in this investigation.

$19 U.S.C. § 1677(4)(A).
°19 U.S.C. § 1677(10).

7 See Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff'd,
938 F.2d 1278 (Fed. Cir. 1991).

® Torrington Co. v. United States, 747 F. Supp. at 748-49.
I-5



B. Like Product Issues
The imported articles subject to this investigation are:

disposable pocket lighters, whether or not refillable, whose fuel is butane, isobutane,
propane, or other liquified hydrocarbon, or a mixture containing any of these, whose
vapor pressure at 75 degrees Fahrenheit (24 degrees Celsius) exceeds a gage pressure
of 15 pounds per square inch.’

In our preliminary investigations, we found one like product, consisting of standard and
child-resistant”® disposable lighters, and we did not include refillable non-disposable lighters."
No new evidence requires us to alter our determination in this final investigation.

1. Standard and Child-Resistant Lighters'

Many consumers prefer standard lighters over child-resistant lighters because of the
lower price of the former as well as their greater ease of operation. Consumers indicated,
however, that the two types of lighters are functionally interchangeable.” In view of the fact
that petitioner is beginning to market a child-resistant lighter that is as easy to use as a
standard lighter," the distinction between the products is blurred even further. We conclude,
therefore, that standard and child-resistant lighters are interchangeable.

The channels of distribution are virtually the same for standard and child-resistant
lighters. Standard lighters have been, and will continue to be, sold through the same
distribution outlets as child-resistant lighters until existing supplies have been exhausted."

Because standard lighters can no longer be produced in the United States, the
facilities used to manufacture them are being converted to the production of child-resistant

*

® 60 Fed. Reg. 14,263, 14,264 (Mar. 16, 1995).

' Disposable Lighters from the People’s Republic of China and Thailand, Invs. Nos. 303-TA-25 &
731-TA-700-701 (Preliminary), USITC Pub. 2792 (June 1994), at I-8.

On July 12, 1993, the Consumer Product Safety Commission ("CPSC") issued a safety
standard requiring disposable and novelty lighters (those that have entertaining audio or visual effects,
or that depict or resemble articles appealing to or intended for use by children under 5) to be child-
resistant. The regulation defines disposable lighters as those that either (1) are non-refillable with fuel
or (2) use butane or similar fuels and have a Customs Valuation or ex-factory price under $2.00. The
rule requires each manufacturer or importer of covered lighters to certify that its product conforms to
the CPSC standard. Lighters that are not certified as child-resistant may not be manufactured or
imported into the United States after July 12, 1994. 58 Fed. Reg. 37,557 (July 12, 1993).

In addition, the rule contains anti-stockpiling provisions that limited the amount of non-
complying lighters to be produced or imported between July 12, 1993 and July 12, 1994. 58 Fed.
Reg. 37,562. Non-complying lighters manufactured or imported into the United States before July 12,
1994 can be legally sold to consumers at any time, but are subject to the anti-stockpiling rule.

"' Disposable Lighters, USITC Pub. 2792, at I-8, I-10.

"> Both Chinese and Thai respondents argued that the Commission should determine standard and
child-resistant lighters to be separate like products. See, e.g., Gao Yao’s Prehearing Brief at 3-4;
Gladstrong’s Posthearing Brief at 2-3; PolyCity’s Posthearing Brief at 2-3; Thai Merry’s Posthearing
Brief at 3-4; Tr. at 147.

" Confidential Report ("CR") at I-79, Public Report ("PR") at II-28 - I1-29; see Tr. at 93-94, 124.
' See Tr. at 125-26, 149-50, 204-11.
'S See CR at I-22 - I-23, PR at II-12 - 1I-13.
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lighters. While requiring some expense and effort, little retooling is required.” The
production process is virtually the same, as it is not until the final assembly phase that the
additional parts are added to the lighter, rendering it child-resistant."”

Most of the physical characteristics of the lighters are identical, although the child-
resistant model has three additional parts to reduce the possibility of use by children.”® Prices
of child-resistant lighters are significantly higher than standard lighters, reflecting the
investment associated with devising and securing patents for the design.”

On balance, in view of the generally similar physical characteristics and uses,
interchangeability, channels of distribution, production process, manufacturing facilities and
production employees, we find that child-resistant and standard lighters comprise one like
product.

2. Non-disposable Lighters®

The scope of Commerce’s investigation includes imports of disposable lighters that
are refillable.> There is no domestic production of disposable, refillable lighters.”> One
U.S. manufacturer, Zippo Manufacturing Co. ("Zippo"), produces non-disposable lighters
(which, by definition, are refillable), but does not produce any disposable lighters.”
Accordingly, we address whether non-disposable lighters are the same like product as
disposable lighters.”

The uses of disposable and non-disposable lighters clearly are the same. Non-
disposable liquid-fuel lighters, such as those produced by Zippo, vary greatly from subject
disposable lighters, fueled by liquified petroleum gas (LPG) in most other respects. They
differ in terms of design,” the mode of operation,” degree of interchangeability, consumer

16 See Tr. at 26-27, 72.

7 See Petitioner’s Prehearing Brief at 11; see also Tr. at 72, 166.

*® See CR at I-9 - I-11, PR at II-6 - II-8.

¥ Compare prices of product 1 (standard lighters) with product 2 (child-resistant lighters). Table

29, CR at I-92, PR at II-33; Table 30, CR at I-93, PR at II-33. Petitioner spent $22 million and
seven years developing the patented design of its child-resistant lighter. CR at I-10, PR at II-6.

 While the Thai respondent agrees with petitioner that the Commission should not include non-
disposable lighters in its definition of the like product, see Thai Merry’s Posthearing Brief at 2-3,
Chinese respondents PolyCity Industrial, Ltd. and New York Lighter Company, Inc. argue for the
contrary result. See PolyCity’s Posthearing Brief, Exh. C. at 3-4.

*! In the preliminary investigations, one respondent, KGM Industries Co. ("KGM"), asserted that
the scope arguably included its windproof refillable lighters. Commissioners Rohr, Newquist,
Crawford, and Bragg assumed, although it was unclear, that these lighters were included within
Commerce’s scope. Disposable Lighters, USITC Pub. 2792, at I-9, 1-25. Vice Chairman Nuzum
determined that because the refillable lighters manufactured by KGM are not disposable, they were not
included in Commerce’s scope. Disposable Lighters, USITC Pub. 2792, at I-29 (dissenting views of
Vice Chairman Janet A. Nuzum). Commerce has, however, since clarified its scope and excluded
windproof refillable lighters, thus mooting the issue. 59 Fed. Reg. 64,191, 64,192 (Dec. 13, 1994).

2 See CR at I-19 & n.32, PR at [I-11 & n.32.
» See CR at I-19 n.32, PR at II-11 n.32.
* See 19 U.S.C. § 1677(10).

 To render a disposable lighter refillable, one need only drill a hole in the bottom of the lighter
and insert an inexpensive refill valve. Tr. at 77. A non-disposable liquid-fuel lighter is of a
significantly different design altogether. CR at I-12 n.21, PR at I1-9 n.21.
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perceptions,” manufacturing facilities and employees,” and price.” In addition, disposable
lighters are usually sold in multipacks, whereas non-disposable liquid-fuel lighters are sold as
single items. Non-disposable lighters are also sold in specialty stores, such as jewelry
stores and tobacco shops, while disposable lighters are sold as "impulse items" in
convenience stores, independently owned food stores, drug stores, and mass merchandise
outlets.” In view of the foregoing, we determine that there is no basis for including Zippo’s
non-disposable lighters in the same like product as disposable lighters.”

In sum, we determine that there is a single like product, consisting of all disposable
lighters.

C. Domestic Industry

Based upon the definition of the like product, the domestic industry consists of the
sole domestic producer of standard and child-resistant disposable lighters, i.e. petitioner BIC
Corporation ("BIC").”

% (...continued)

*  In a non-disposable, refillable liquid-fuel lighter, a flint and spark wheel ignites liquid fuel
(typically naphtha) drawn through a wick. CR at I-12 n.21, PR at IT-9 n.21. The fuel in disposable
lighters is gaseous in nature and is released by a jet lifted by a fork. See CR at I-5, I-8, PR at II-4,
II-7. In addition, non-disposable liquid-fuel lighters usually have a cap for shutting off the oxygen
supply to the lighter to extinguish the flame, whereas disposable lighters have a fork spring that
automatically returns the jet to a shut-off position. CR at I-8, I-12 n.21, PR at II-7, II-9 n.21.

¥ Because non-disposable and disposable lighters produce a flame that is used to light tobacco
products, there is functional interchangeability. The liquid-fuel refilling procedure is relatively
inconvenient and messy, and the liquid fuel is unpressurized and tends to evaporate. CR at I-12, n.21,
PR at [I-9 n.21. In addition, consumers must purchase the fuel for non-disposable liquid fuel lighters
and fill them before their initial use, CR at I-12, n.21, PR at II-9 n.21, whereas consumers know
when they purchase disposable LPG lighters that no fueling is necessary. Consumers are also aware
that non-disposable liquid fuel lighters last much longer than disposable lighters.

* See CR at I-11 - I-12 n.20, PR at II-6 n.20.

* Liquid-fuel lighters are priced higher than disposable lighters. CR at I-12, PR at II-9.
* CR at I-12 n.21, 1-22, PR at I1-9 n.21, 1I-12.

*' CR at I-12 n.21, 1-22, PR at I1-9 n.21, 1I-12.

2 The issue of whether or not disposable electronic lighters, i.e. those lighters containing the piezo-
electric spark lighting mechanism, should be included within the definition of the like product was not
raised during the preliminary investigations. One Chinese respondent argued during the final
investigations that the Commission should find that a clear dividing line exists between imported
electronic lighters and flint lighters, such as those manufactured by petitioner. See Cli-Claque’s
Prehearing Brief at 1-5. Because there are no domestically-produced electronic lighters, CR at 1-84,
PR at I1-31, we must determine which domestically-produced lighters are "most similar" to the
imported electronic lighters. 19 U.S.C. § 1677(10); see Fresh Cut Roses from Colombia and
Ecuador, Invs. Nos. 731-TA-684-685 (Preliminary), USITC Pub. 2766 (Mar. 1994), at I-8 - I-9. We
find that the domestically-produced lighters most similar to the subject disposable electronic lighters
included in the scope are petitioner’s disposable lighters.

* Because there is only one domestic producer, most empirical information pertaining to the
domestic industry may not be discussed in a public opinion. We have been granted permission by
petitioner to discuss in the public opinion general trends pertaining to the domestic industry.
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II. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether the domestic industry is materially injured or threatened with
material injury by reason of LTFV imports, we consider all relevant economic factors that
bear on the state of the industry in the United States.* These factors include output, sales,
inventories, capacity utilization, market share, employment, wages, productivity, profits, cash
flow, return on investment, ability to raise capital, and research and development. No single
factor is dispositive and all relevant factors are considered "within the context of the business
cycle and conditions of competition that are distinctive to the affected industry."*

An important condition of competition in this investigation is the Consumer Product
Safety Commission ("CPSC") ban on the manufacture or importation of standard lighters
after July 12, 1994. This ban forced a fundamental structural change in the industry,
requiring the conversion of production facilities to produce a different type of lighter.
Promulgation of the rule also led to the buildup of U.S. inventories of standard lighters, both
domestic and foreign, in 1994.* The rule also excluded many suppliers from the market,
due to their inability to comply with the CPSC requirement.”

We have considered all the data that we have obtained from 1991 through 1994. The
imposition of the CPSC ban in mid-1994 complicates analysis of 1994 data on a full-year
basis and renders year-to-year comparisons of industry and market indicators less probative
than otherwise might be the case. In order to assess accurately the impact of subject imports
on the domestic industry in the context of the implementation of the CPSC ban, we examined
carefully not only the data for July-December 1994, but also the data for January-June 1994,
and how these two periods related to one another.*

A second condition of competition is the concentration of higher-priced, higher-
quality, brand name disposable lighters, such as BIC’s, at one end of the market and the
concentration of lower-priced, lower-quality private label brands, including the subject
imports, at the lower end of the market.” * Purchasers, (e.g. retailers and buyers for
independently owned food stores) may buy high-end product, low-end product, or a
combination of both to provide various price points for their end-user consumers.*

*29 U.S.C. § 1677(7)(C)(iii).

*19 U.S.C. § 1677(7)(C)(iii).

% See Tr. at 20, 73.

% See Table 20, CR at I-61, PR at I1-24 (only two of the six Chinese disposable lighter producers
that responded to the Commission’s questionnaires actually shipped child-resistant lighters after the
July 12, 1994 CPSC ban was in place).

* Commissioner Crawford does not rely on year-to-year comparisons of the data in her
determination of material injury by reason of dumped imports. In light of the importance of the CPSC
ban and the changes resulting from it, Commissioner Crawford based her evaluation principally on the
period after the implementation of the ban.

* CR at I-79, PR at 11-28 - II-29.

“ For Commissioners Rohr and Newquist, the existence of "market segments” is not an important
condition of competition. In their view, such alleged "segments" bear more directly on the like
product definition. Because they have found one like product, Commissioners Rohr and Newquist
believe that further discussion of the "high-end" and "low-end" segments of the disposable lighter
market is irrelevant.

“ CR at I-79, PR at 11-28 - 11-29.
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By quantity, apparent U.S. consumption for all disposable lighters increased from
1992 to 1994, but decreased between the first and second halves of 1994.” The value of
U.S. consumption for all disposable lighters decreased from 1992 to 1993, then remained
steady from 1993 to 1994. The value of U.S. consumption decreased again between the first
and second halves of 1994, although not as markedly as the quantity decrease in U.S.
consumption during this same period.”

U.S. shipments increased in quantity from 1992 to 1993, then decreased in 1994 to
near 1992 levels. U.S. shipments were higher in the first half of 1994 than in the second
half. The value of U.S. shipments followed the same trend.* The U.S. producer’s quantity
share of the domestic market decreased from 1992 to 1994, but increased between the first
and second halves of 1994. In contrast, the U.S. producer’s value share of the domestic
market increased from 1992 to 1993, then decreased in 1994 although it still remained above
19924 Slevels. Domestic market share was higher in the second half of 1994 than in the first
half.

Production increased from 1992 to 1993, and then declined in 1994. Production was
lower in the second half of 1994 than in the first half.* Average-of-period capacity
decreased slightly from 1992 to 1993, and further decreased in 1994. Second-half 1994
average-of-period capacity was lower than first-half 1994 capacity.” Capacity utilization
increased from 1992 to 1993, then remained steady in 1994. First-half 1994 capacity
utilization was higher than in the second half of 1994.%

The number of production and related workers decreased from 1992 to 1994.
Although there was a decrease between the first and second halves of 1994, this decrease
involved workers producing standard lighters.” Hours worked declined from 1992 to 1994,
and fell more between the first and second halves of 1994 Wages increased from 1992 to
1993, then decreased slightly in 1994. There was a decrease in wages paid between January-
June 1994 and July-December 1994

“ Apparent consumption increased from ***. Table 1, CR at I-16, PR at II-10.

In this investigation, because of the unique importance of the CPSC regulation in shaping the
marketplace, the interim periods are defined as pre-and post-implementation of that prohibition. That
is, data acquired for January through June 1994 (prior to implementation of the CPSC ban) are
compared to that obtained for July through December 1994 (after implementation of the CPSC ban).

“ The value of consumption for all lighters decreased from ***, Table 1, CR at I-16 - I-17, PR at
1I-10.

“ U.S. producer’s shipments increased from ***, The value of U.S. producer’s shipments
increased from ***,  Table 1, CR at I-16 - I-17, PR at II-10.

“ By quantity, the domestic producer’s share of consumption was ***. Table 28, CR at I-72 - I-
73, PR at I1-26.

“ The domestic producer manufactured ***. Table 2, CR at I-25, PR at II-13.
These trends were due to the increase in the production of standard lighters, then the decrease
in that production due to the promulgation of the CPSC prohibition. The production of standard
lighters increased from ***  Table 2, CR at I-25, PR at 1I-13.

" Average-of-period capacity decreased from ***, Table 2, CR at I-25, PR at II-13.
“ Average capacity utilization was ***. Table 2, PR at I-25, CR at II-13.

* There were ***. Table 5, CR at I-31, PR at II-14.

* Production and related workers worked ***, Table 5, CR at I-31, PR at II-14.

5! Production and related workers were paid ***. Table 5, CR at I-31, PR at II-14.
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Net sales, by quantity, increased between 1992 and 1993, but decreased in 1994.
Between January-June 1994 and July-December 1994, net sales declined. By value, net sales
followed a similar trend.”

Legal fees and liability insurance premiums, comprising product liability expenses
(which are a large component of selling, general and administrative ("SG&A") expenses),
both declined steadily between 1992 and 1994™ and were the primary reason for the steady
decrease in SG&A expenses during this period.* SG&A expenses also decreased between
the first and second halves of 1994.” Conversely, research and development expenditures, a
significant SG&A expense, increased from 1992 to 1994.* Petitioner spent $22 million and
seven years developing the patented design of its child-resistant lighter.” Capital
expenditures also increased from 1992 to 1993, then decreased from 1993 to 1994 .*

The ratio of cost of goods sold to net sales increased between 1992 and 1994, and
increased further between the first and second halves of 1994.” Although this increase was
evident before and after implementation of the CPSC regulation, the larger increase in the
latter half of 1994 indicates the effects of converting production from standard to child-
resistant lighters.* *

III. CUMULATION

In determining whether there is material injury by reason of LTFV imports, the
Commission is required to assess cumulatively the volume and price effects of imports from
two or more countries of articles subject to investigation if such imports compete with each
other and with the domestic like product in the United States market.” Cumulation is not
required, however, when imports from a subject country are negligible and have no
discernible adverse impact on the domestic industry.®

%2 There were ***. Table 7, CR at I-39, PR at II-19.

% For its trade-only operations for all disposable lighters, petitioner’s legal fees declined from ***
during this period. Table 8, CR at I-41, PR at II-19; see CR at I-50, PR at II-20.

% Selling, general and administrative expenses totaled ***, Table 7, CR at I-39, PR at II-19.

55 Between the first and second halves of 1994, these expenses decreased from ***, Table 7, CR
at 1-39, PR at II-19.

% The domestic producer spent ***, Table 17, CR at I-52, PR at II-21. The shift from the
production of standard to child-resistant lighters is the reason for the increased research and
development expenditures. See CR at I-50, PR at I1-20.

7 CR at 1-10, PR at II-6.

% Capital expenditures totaled ***, Table 16, CR at I-52, PR at II-20.

% In 1992, this ratio was ***. Table 7, CR at I-39, PR at II-19.

® Vice Chairman Nuzum finds that many of the industry indicators discussed in this section,
including production, shipments, capacity utilization, inventories, and financial performance, were
affected by the CPSC ban. The relationship between the CPSC ban and the domestic industry’s

performance is more fully discussed in the section on the impact of subject imports on the domestic
industry, infra.

' Commissioners Rohr and Newquist find that, although the domestic industry is not currently
experiencing material injury, it is threatened with injury. Therefore they do not join the remainder of
this opinion. See their separate dissenting views, infra.

© 19 U.S.C. § 1677(7)(C)(iv); Chaparral Steel Co. v. United States, 901 F.2d 1097, 1105 (Fed.
Cir. 1990).

® 19 U.S.C. § 1677(7)(C)(V).
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Imports of disposable lighters from China, as well as from Thailand, are subject to
investigation.* We examine whether there is reasonable overlap of competition between the
subject imports and the domestic products, as well as between the Chinese and Thai products.
We then address the application of the negligible imports exception to this investigation.

A. Competition Between the Imports and Between the Imports and the Like
Product

In assessing whether imports compete with each other and with the domestic like
product, the Commission has generally considered four factors, including:

(1) the degree of fungibility between imports from different countries and between
imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographical markets of imports
from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution of imports from
different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.®

While no single factor is determinative, and the list of factors is not exclusive, these factors
provide the Commission with a framework for determining whether the imports compete with
each other and with the domestic like product.” Only a "reasonable overlap” of competition
is required.” 1In this investigation, the parties do not dispute that there is a reasonable
overlap of competition between subject imports from China and Thailand, or between subject
imports and the domestic like product.

We find that the subject imports and the domestic product are somewhat fungible.
Although two-thirds of the purchasers responding to the Commission’s questionnaires
reported that there were no significant differences between the domestic and imported
products, nearly one-half of responding purchasers found the subject imports to be of lower
quality than the domestic product.® This is reflected in the low and high ends of the market
for disposable lighters. As stated above, while the domestic product is concentrated in the
high end of the market and the Thai and Chinese lighters occupy the low end,” purchasers

# As noted above, Commerce extended the date for its final LTFV determination with respect to
China and we shall make our determination with respect of imports of disposable lighters from China
in early June 1995.

 See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Invs. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), at 8 n.29, aff’d, Fundicao Tupy. S.A. v.
United States, 678 F. Supp. 898 (Ct. Int’l Trade 1988), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

% See, e.g., Wieland Werke. AG v. United States, 718 F. Supp. 50 (Ct. Int’l Trade 1989).

% See, e.g., United States Steel Group v. United States, Slip Op. 94-210 (Ct. Int’1 Trade Dec. 30,
1994).

® CR at [-84 - -85, PR at II-31.
® CR at I-79, PR at II-28- I1-29.
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may still buy a combination of lighters from both market segments in order to provide
various price points for their end-user consumers and to maximize sales.”

The record also demonstrates that domestic lighters and subject imports are sold
throughout the United States,” through similar channels of distribution.” They also compete
head-to-head in a substantial portion of the retail market in which disposable lighters are
sold,” and have been present in the market throughout the period of investigation.”
Notwithstanding evidence indicating somewhat limited fungibility between the domestic
product and the subject imports,” we find that there is a reasonable overlap of competition
between subject imports from China and Thailand, as well as between the subject imports and
the domestic like product.

B. Negligible Imports Exception

The Act provides that the Commission is not required to cumulate in any case in
which it determines that imports of the merchandise subject to investigation "are negligible
and have no discernable adverse impact on the domestic industry."”

None of the parties offered any argument that imports from either China or Thailand
are negligible. Nor do the facts here warrant a negligibility finding. The market shares and
absolute volumes and values of the subject imports were at levels well above those that the
Commission has considered to be negligible in prior investigations.” Imports from China
and Thailand were neither isolated nor sporadic; they entered the United States in every
reporting period examined and were sold throughout the country, as was the domestic
product.” Accordingly, we find that neither the imports from China nor the imports from
Thailand are negligible.

In view of the above discussion, we determine to assess cumulatively the volume and
price effects of imports from China and Thailand.

IV.  NO MATERIAL INJURY BY REASON OF LTFV IMPORTS

In final antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of imports subject to
investigation that Commerce has determined to be sold at LTFV.” In making this
determination, the Commission must consider the volume of imports, their effect on prices
for the like product, and their impact on domestic producers of the like product, but only in

™ CR at I-79, 1-80, I-103 - I-108, PR at I1-28 - II-29, II-37 - I1-39.
" CR at I-20, PR at II-11.

™ Both are distributed and marketed primarily by sale to distributors and retailers. CR at I-22 - I-
24, PR at II-12 - II-13.

™ See CR at I-79 - 1-80 n.83, PR at I1-28 - I1-29 n.83 (according to BIC, it *** ).
™ Tables 29-32, CR at I-92 - 1-95, PR at II-33.

7 There is no question that the subject imports compete directly with each other. See CR at I-79 -
I-81 & nn.83, 85-86, PR at 1I-28 - 1129 nn.83, 85-86.

19 U.S.C. § 1677(7)(C)(v).

7" See Table 28, CR at I-71 - 1-73, PR at I1-26.

® CR at 1-20, Tables 29-32, CR at I-92 - I-95, PR at II-11, II-33.
” 19 U.S.C. § 1673d(b).

I-13



the context of U.S. production operations.*” Although the Commission may consider
alternative causes of injury to the domestic industry other than the LTFV imports, it is not to
weigh causes.® © ¥

For the reasons discussed below, we determine that the domestic industry producing
disposable lighters is not materially injured by reason of LTFV imports from Thailand.

A. The Volume of Subject Imports

The cumulated volumes of subject imports increased between 1991 and 1994, and
were at substantial levels throughout this period.* However, these volumes must be
considered in light of the increased levels of consumption.”  Although U.S. market share
declined by quantity from 1991 to 1994, the decline was very small.* Further, the decline

%19 U.S.C. § 1677(7)(B)(i). The Commission "may consider such other economic factors as are
relevant to the determination” but shall "identify each [such] factor . . . and explain in full its
relevance to the determination.” 19 U.S.C. § 1677(7)(B).

% See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int’l Trade
1988). Alternative causes may include the following: the volume and prices of imports sold at fair
value, contraction in demand or changes in patterns of consumption, trade, restrictive practices of and
competition between the foreign and domestic producers, developments in technology, and the export
performance and productivity of the domestic industry. S. Rep. No. 249, 96th Cong., 1st Sess. 74
(1979). Similar language is contained in the House Report. H.R. Rep.. No. 317, 96th Cong., 1st
Sess. 47 (1979).

® For Chairman Watson’s interpretation of the statutory requirement regarding causation, see
Certain Calcium Aluminate Cement and Cement Clinker from France, Inv. No. 731-TA-645 (Final),
USITC Pub. 2772, at I-14 n.68 (May 1994).

¥ Commissioner Crawford notes that the statute requires the Commission to determine whether a
domestic industry is "materially injured by reason of" the LTFV imports. She finds that the clear
meaning of the statute is to require a determination of whether the domestic industry is materially
injured by reason of LTFV imports, not by reason of LTFV imports among other things. Many, if
not most, domestic industries are subject to injury from more than one economic factor. Of these
factors, there may be more than one that independently is causing material injury to the domestic
industry. It is assumed in the legislative history that the "ITC will consider information which
indicates that harm is caused by factors other than the less-than-fair-value imports." S. Rep. No. 249,
at 75. However, the legislative history makes it clear that the Commission is not to weigh or
prioritize the factors that are independently causing material injury. Id. at 74; H.R. Rep. No. 317,
96th Cong., 1st Sess. at 46-47 (1979). The Commission is not to determine if the LTFV imports are
"the principal, a substantial or a significant cause of material injury." S. Rep. No. 249, at 74.
Rather, it is to determine whether any injury "by reason of" the LTFV imports is material. That is,
the Commission must determine if the subject imports are causing material injury to the domestic
industry. "When determining the effect of imports on the domestic industry, the Commission must
consider all relevant factors that can demonstrate if unfairly traded imports are materially injuring the
domestic industry.” S. Rep. No. 71, 100th Cong., 1st Sess. 116 (1987) (emphasis added).

* Shipments of subject imports increased from ***, Table 1, CR at I-16, PR at II-10, Table D-7,
CR at D-13, PR at D-4.
In terms of value, shipments of subject imports increased from ***, The value of subject
imports’ shipments climbed to ***, Table 1, CR at I-17, PR at II-10, Table D-7, CR at D-13, PR at
D-4.

These figures are also reflected in the subject imports’ market share, the quantity of which
increased from ***,  Table 28, CR at I-72, PR at II-26.

% See Table 1, CR at I-16, PR at II-10, Table D-7, CR at D-13, PR at II-D-4.
% Table 28, CR at I-72 - I-73, PR at 1126, Table D-7, CR at D-13, PR at D-4.
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occurred in the context of increasing consumption.” When measured by value, moreover,
domestic market share actually increased from 1992 to 1994.% Finally, the market share of
nonsubject imports declined steadily from 1991 to 1994, and to a much greater degree than
domestic market share, suggesting that the subject imports are displacing nonsubject imports
rather than the domestic product.”

As a consequence of the imposition of the CPSC ban on standard lighters, subject
imports lost market share between the first and second halves of 1994 while the domestic
industry experienced a gain.® BIC’s share of the quantity of the market increased by ***
percentage points, and the value of its market share increased by *** percentage points
during this period. Simultaneously, the quantity share of subject imports declined ***
percentage points and the value share declined by *** percentage points.”

As discussed earlier, brand name disposable lighters such as BIC’s are concentrated
in the high end of the market, while lower-quality, private label lighters, such as the subject
imports, are concentrated in the low end of the market. The volume of subject imports
increased as the size of the low end of the market increased. We are not persuaded that low-
cost subject import lighters are displacing domestic brand name lighters. We conclude,
therefore, that the foregoing factors discount the significance of the volume and market share
of subject imports.

B. The Effect of Subject Imports on Domestic Prices

In evaluating the effect of LTFV imports on domestic prices, the Commission
considers whether there has been significant price underselling by subject imports and
whether the imports depress prices to a significant degree or prevent price increases that
otherwise would have occurred, to a significant degree.” We have evaluated the price effects
of the subject imports on a cumulated basis.

The record indicates that subject imports undersold domestic product in all pricing
comparisons, and the margins of underselling are large.” This is not surprising, however,
given the evidence that subject imports are concentrated in the low end of the market and the
domestic product is concentrated in the high end of the market. Standard lighters in the
high-end segment typically range between 30 cents and 40 cents per lighter. Prices in the
low-end segment vary from 10 cents to 20 cents per lighter.* The disposable lighters selling
at the high end of the market enjoy brand name recognition, as well as a reputation for
quality and safety that is not characteristic of the lower-priced imports.” In fact, BIC itself
believes that the quality and safety of its lighters are superior to that of the imports, and that
some of its customers purchase from it exclusively because of these features, even though the

¥ Table 28, CR at [-72 - I-73, PR at II-26, Table D-7, CR at D-13, PR at D-4.
% Table 28, CR at I-72 - I-73, PR at II-26, Table D-7, CR at D-13, PR at D-4.
% Table 28, CR at I-72, PR at I1-26.
* Table 28, CR at I-72, PR at 11-26.

*! In terms of quantity, BIC’s share of domestic consumption rose from *** percent in the last half.
The subject imports, however, lost market share: they experienced a decrease from *** percent. The
value of BIC’s market share increased from *** percent during this period, while the value of the
subject imports’ market share decreased from *** percent. Table 28, CR at I-72 - I-73, PR at II-26.

%19 U.S.C. § 1677(7)(C)(ii).

® Tables 29-31, CR at I-92 - 1-94, PR at II-33, Table 33, CR at I-97, PR at II-34.
* CR at I-79, PR at I1-28 - II-29.

* See CR at I-80, PR at I1-29.
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domestic lighters are priced higher than the subject imports.” Purchasers agree that the
primary advantage of the domestic product is its quality, brand name recognition and its
advertising/promotional support.” We discount the significance of the underselling for these
reasons.

The wide divergence in products sold in the low and the high ends of the market also
makes it less likely that domestic price declines are due, to a significant degree, to the
subject imports. The products in the low and high ends of the market are different to the
point where events affecting prices in the low end of the market have limited, if any, effect
on prices in the high end, where the domestic product is concentrated. In fact, there is
evidence in the record that if the Chinese or Thai products were no longer in the market, it
is likely that purchasers who base their buying decisions solely on price would buy the next
cheapest disposable lighter, and not BIC’s higher priced product.” *

In any event, we are not persuaded that the price declines for domestic lighters
during the period of investigation are significantly adverse. For example, the record
indicates that, with respect to full-year data, prices for BIC’s standard lighter sales fell most
rapidly between 1992 and 1993,'* although the volumes associated with those sales
increased.'” BIC’s operating income for its standard lighter sales *** during this period.'”

% CR at [-35, 1-83 - I-84, PR at II-17, II-30 - II-31.
“ CR at 1-85, PR at II-31.
% CR at I-80 n.86, PR at I1-29.

* Commissioner Crawford does not join the remainder of this discussion on pricing. To evaluate
the effects of the dumping on domestic prices, Commissioner Crawford compares domestic prices that
existed when the imports were dumped with what domestic prices would have been if the imports had
been fairly traded. In most cases, if the subject imports had not been traded unfairly, their prices in
the U.S. market would have increased. In this investigation, the dumping margins are fairly high for
Thai imports and the largest Chinese exporter, and even higher for a substantial portion of Chinese
imports. Thus, prices for the subject imports would have risen by a significant amount if they had
been priced fairly, and they would have become more expensive relative to the domestic product and
nonsubject imports. In such a case, if the products are substitutable, purchases would have shifted
towards the relatively less expensive products. The magnitude of this shift in demand is determined by
the substitutability among the products. As discussed above, sales of BIC’s domestic lighters are
concentrated in the higher-quality, higher-priced end of the market, while subject imports are
concentrated in the lower-quality, lower-priced end of the market. This two-tiered market structure
demonstrates that subject imports and domestic lighters are not very good substitutes for each other.
The substantial difference in prices in the two tiers, from 10 cents to 20 cents per lighter in the low-
end tier of the market to 30 cents to 40 cents in the high-end tier, is further evidence that the two are
not good substitutes. On the other hand, nonsubject imports, particularly Cricket’s and Scripto’s low-
end products, are fairly good substitutes for subject imports. As discussed above, there is evidence in
the record that if Chinese or Thai products were no longer in the market, it is likely that purchasers
who base their buying decisions solely on price would buy the next cheapest disposable lighter, and not
BIC’s higher priced product. Consequently, if subject imports had been priced fairly they would have
still been priced in the low-end tier of the market, and demand would have shifted to nonsubject
imports, not to domestic lighters. With no shift in demand towards domestic lighters, the domestic
industry would not have been able to increase its prices. In short, if subject imports had been priced
fairly, any effect on prices would have occurred in the low-end of the market, not in the high-end of
the market where domestic lighters are concentrated. For these reasons, Commissioner Crawford finds
that subject imports are not having significant effects on prices for domestic lighters.

1% See Table 29, CR at I-92, PR at I1-33.
! See Table 1, CR at I-15, PR at II-10.
1% Table A-5, CR at A-10, PR at A-3.
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Similarly, the largest decline in the prices for BIC’s child-resistant lighters occurred between
1993 and 1994,'* at the same time that its operating income for child-resistant lighters
increased significantly.'” Further, the declines in prices for child-resistant lighters may be
attributable to economies of scale as BIC’s production of child-resistant lighters increases.'”

In addition, imposition of the CPSC ban in the latter half of 1994 explains the
presence of the lower prices in that period, as BIC liquidated its inventories of standard
lighters while its inventories of child-resistant lighters increased.'”

In view of the foregoing, we conclude that the subject imports have not suppressed or
depressed prices to a significant degree.

C. Impact on the Domestic Industry

We find that there has been no significant impact on the domestic industry by the
cumulated subject imports. The domestic industry retained a relatively stable share (by
value) of a growing market,"” and was profitable throughout most of the period of
investigation,'® even though domestic production decreased.'”

In our view, the decrease in production from 1993 to 1994, attributable to the sharp
decline experienced in the production of standard lighters between the first and second halves
of 1994, is clearly related to implementation of the CPSC regulation. Production was also
reduced due to the need to convert the facilities used to produce standard lighters to plants

1% See Table 30, CR at I-93, PR at II-33.
% Table A-6, CR at A-12, PR at A-3.

15 See Tr. at 89.

1 See Table 4, CR at 1-30, PR at 1I-14.

' See Table 1, CR at I-16, PR at II-10, Table 28, CR at I-72, PR at I1-26, Table D-7, CR at D-
13, PR at D-4.

1% See Table 7, CR at I-39, PR at II-19; Tr. at 216. Petitioner argues that its profits are "far
below the typical industry average" for toiletries and cosmetics industries. Tr. at 216. We note that
Congress has explained that we are to determine an industry’s health in the context of the impact
imports are having on that industry, not in relation to other industries or manufacturers as a whole. S.
Rep. No. 71, 100th Cong., 1st Sess. 117 (1987). Accordingly, petitioner’s argument that we should
consider its profits in the context of the absolute level of profits of other manufacturers is without
merit. See Tr. at 216, 220.

' Table 2, CR at I-25, PR at II-13. Indeed, in 1991, when the subject imports’ market share was
at its lowest, the domestic industry was ***  Table D-7, CR at D-13 - D-14, PR at D-4 - D-5.

The decrease in overall disposable lighter production was due to the decrease in production of
standard lighters following the imposition of the CPSC ban, and the fact that capacity to produce child-
resistant lighters had not fully replaced standard lighter capacity. See Table 2, CR at I-25, PR at II-
13. BIC was able to maintain its market share (by value) because its shipments were made from
inventories of standard lighters, which had been built up in 1993 and the first half of 1994. See Table
4, CR at I-30, PR at II-14. The value of shipments increased between 1992 and 1994 as more child-
resistant lighters were shipped. Table 1, CR at I-15, I-17, PR at II-10. As explained in the text
below, production also decreased due to the conversion of the standard lighters manufacturing facilities
to enable production of child-resistant lighters.

' Domestic production of standard lighters decreased by *** percent between the first and second
halves of 1994. Table A-5, CR at A-9, PR at A-3. In contrast, domestic production of child-
resistant lighters increased by *** percent between the first and second halves of 1994. Table A-6,
CR at A-11, PR at A-3. Overall, production decreased by *** percent during this time. Table A-7,
CR at A-13, PR at A-4.
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producing child-resistant lighters.'""' The CPSC ban also relates to the declines in
shipments,'” production and related workers, capacity and capacity utilization."* '

Moreover, once the CPSC ban was in place in mid-1994, the overall decrease in
production due to the decreased production of standard lighters" resulted in rising unit costs
in 1994."¢ As BIC admitted in its 1994 third-quarter report, the conversion of facilities to
enable the production of child-resistant lighters as opposed to standard lighters resulted in
costs incurred to modify equipment.'” These factors, when combined, led to a large decline
in operating income between January-June 1994, before the ban on standard lighters became
effective, and July-December 1994, after the ban took effect.'

We also note that examining standard lighter and child-resistant lighters operating
income margins separately further highlights the impact of the CPSC rule on BIC’s
performance. Standard lighters operating income margin peaked in the first half of 1994,'
at the same time that BIC’s market share was at its lowest for the entire period of

"' CR at I-30, PR at II-14. Petitioner testified at the hearing that conversion of the first lighter line
required approximately three to six months, although later conversion requires only three to four
weeks. Tr. at 26-27, 72.

"2 BIC’s U.S. shipments decreased from ***. Table 1, CR at I-16, PR at II-10.

' There was a loss of standard lighter production workers between the first and second halves of
1994, as well as a decrease in standard lighter capacity and capacity utilization. Table A-5, CR at A-
9 - A-10, PR at A-3. In contrast, child-resistant lighter production workers increased between the first
and second halves of 1994, as did capacity and capacity utilization. Table A-6, CR at A-11 - A-12,
PR at A-3.

"4 Commissioner Crawford does not join the remainder of this discussion on impact. In her
analysis of material injury by reason of dumped imports, Commissioner Crawford evaluates the impact
on the domestic industry by comparing the state of the industry when the imports were dumped with
what the state of the industry would have been had the imports been fairly traded. In assessing the
impact of the subject imports on the domestic industry, she considers, among other relevant factors,
output, sales, inventories, capacity utilization, market share, employment, wages, productivity, profits,
cash flow, return on investment, ability to raise capital, research and development and other relevant
factors as required by 19 U.S.C. § 1677(7)(C)(iii). These factors together either encompass or reflect
the volume and price effects of the dumped imports, and so she gauges the impact of the dumping
through those effects. In this regard, the impact on the domestic industry’s prices, sales and overall
revenues is critical, because the impact on the other industry indicators (e.g. employment, wages, etc.)
is derived from this impact. As she noted earlier, Commissioner Crawford finds that demand for
domestic lighters would not have increased significantly had subject imports been priced fairly. Thus,
the domestic industry would not have been able to increase significantly either its prices or the quantity
sold. Without an increase in either prices or quantity sold, the domestic industry would not have
increased its revenues significantly, and thus would not have been materially better off if the subject
imports had been priced fairly. Therefore, Commissioner Crawford determines that the domestic
industry is not materially injured by reason of the subject imports.

!5 See Table 2, CR at 1-25, PR at II-13.

U6 See CR at 1-37, PR at II-18.

7 CR at I-35, PR at II-16. While capital expenditures for standard lighters decreased between
1993 and 1994, capital expenditures related to child-resistant lighters increased by almost the same
margin. Table 16, CR at I-52, PR at I1-20. In addition, ***, CR at I-30, PR at II-14, Table 5, CR
at 1-32, PR at II-14.

8 Operating income was ***, Table 7, CR at I-39, PR at II-19. Notwithstanding petitioner’s
arguments to the contrary, we routinely examine both trade sales and company transfers in reaching
our determination as to whether subject imports are a cause of material injury to the domestic industry.

' Table A-5, CR at A-10, PR at A-3.
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investigation' and subject import market share was at its highest.” Standard lighters
operating income margin turned negative in the second half of 1994, concurrent with the
reduction in production and capacity utilization.”

Child-resistant lighters operating income margin improved from a *** loss in the first
half of 1994 to a period high in the second half of 1994.” As noted above, most of the
indicators for child-resistant lighters showed strong gains in the second half of 1994."
Considering that only child-resistant lighters may now be produced in or imported into the
United States, the record indicates that BIC is well-positioned to compete in this market.

The evidence is not consistent with an adverse impact by the subject imports. On the
contrary, while BIC experienced declines in its operating income and increased costs in
response to the implementation of the CPSC regulation, it was the non-subject imports that
were affected by the subject imports.'*

V. NO THREAT OF MATERIAL INJURY BY REASON OF LTFV IMPORTS
A. Cumulation

In assessing whether a domestic industry is threatened with material injury by reason
of imports from two or more countries, the Commission has discretion to cumulate the
volume and price effects of such imports if they compete with each other and the domestic
like product.””” In prior determinations, the Commission has considered whether the imports
are increasing at similar rates in the same markets, whether the imports have similar margins
of underselling or pricing patterns, and the probability that imports will enter the United
States at prices that would have a depressing or suppressing effect on domestic prices of that
merchandise. ™

For the same reasons we cumulated imports to make our present material injury
determination, we have determined to cumulate the subject imports in this investigation.” In
addition, the CPSC regulation makes cumulation appropriate. All current and future imports
must be child-resistant and thus the regulation enhances the likelihood of competition between
the domestic product and subject imports, as well as between the subject imports.'®

2 Table 28, CR at I-72, PR at I1-26.

2! Table 28, CR at I-72, PR at I1-26.

2 Table A-5, CR at A-10, PR at A-3.

3 Table 2, CR at [-25, PR at 1I-13.

' Table A-6, CR at A-12, PR at A-3.

15 See Table A-6, CR at A-11 - A-12, PR at A-3.

126 See Table 1, CR at I-17, PR at II-10. For instance, the value of the shipments of non-subject
imports declined by approximately one-fourth between Jan.-June 1994 and July-Dec. 1994, while the
corresponding value of domestic shipments was reduced by a much smaller percentage.

2719 U.S.C. § 1677(D)(F)(iv).

8 See Torrington Co. v. United States, 790 F. Supp. 1161, 1172 (Ct. Int’l Trade 1992), aff’d, 991
F.2d 809 (Fed. Cir. 1993); Metallwerken Nederland B.V. v. United States, 728 F. Supp. 730, 741-42
(Ct. Int’l Trade 1989); Asociacion Colombiana de Exportadores de Flores v. United States, 704 F.
Supp. 1068, 1072 (Ct. Int’l Trade 1988).

2 Commissioner Bragg declines to cumulate imports from China and Thailand based on the
differing patterns of import volumes and import penetration, and does not join the remainder of this
opinion. See her additional views.

" Vice Chairman Nuzum does not join the second and third sentences of this paragraph.
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Although the import volume trends are divergent,” the pricing trends and margins of

underselling are similar." The Chinese and Thai producers also have similar projected
capacities for the production of child-resistant lighters,” for which the United States is
currently the sole market."

B. No Threat of Material Injury

Section 771(7)(F) of the Act directs the Commission to determine whether a U.S.
industry is threatened with material injury by reason of imports "on the basis of evidence that
the threat of material injury is real and actual injury is imminent." The Commission is not
to make such a determination "on the basis of mere conjecture or supposition. "

We have considered all the statutory factors that are relevant to this investigation.'*
The presence or absence of any single factor is not dispositive.”” We do not find that there
is a threat of material injury to the domestic industry by reason of the subject imports.

The combined capacity of China and Thailand to produce subject disposable lighters,
including both standard and child-resistant lighters, is quite substantial.”® Due to the CPSC
regulation, all imports of disposable lighters in the future must be child-resistant. Therefore,
only the Thai and Chinese existing and future capacity to produce child-resistant lighters is
evidence of any threat of material injury to the domestic industry.

In 1994, the combined capacity to produce child-resistant disposable lighters was only
*** percent of the capacity to produce subject standard and child-resistant lighters in that
year.”” Similarly, the projected increase in capacity to produce child-resistant lighters for
1995 represents only approximately *** of the capacity to produce all subject lighters in that
year." The 1995 projected capacity to produce child-resistant lighters represents *** percent

B! See Table 1, CR at I-16, PR at II-10.
2 See Tables 29-31, CR at I-92 - 1-94; Table 33, CR at I-97, PR at II-33 - II-34.

' See Table 20, CR at I-61, PR at II-24, Table 22, CR at 1-62, PR at 11-24, Table 25, CR at I-
64, PR at I1-25.

B34 Tr. at 112.

%19 U.S.C. § 1677(7)(F)(ii). An affirmative threat determination must be based upon "positive
evidence tending to show an intention to increase the levels of importation.” Metallwerken Nederland
B.V. v. United States, 744 F. Supp. 281, 287 (Ct. Int’l Trade 1990), citing American Spring Wire
Corp. v. United States, 590 F. Supp. 1273, 1280 (Ct. Int’l Trade 1984), aff’d, 760 F.2d 249 (Fed.
Cir. 1985).

%619 U.S.C. § 1677(7)(F)({)I)-(X). In addition, the Commission must consider whether dumping
findings or antidumping remedies in markets of foreign countries against the same class or kind of
merchandise suggest a threat of material injury to the domestic industry. 19 U.S.C.

§ 1677(7)(F)(iii)(I). Factor I is not relevant because no subsidy is involved. Factor VIII is not
applicable as none of the foreign producers’ disposable lighters facilities is used to produce other
products subject to final antidumping or countervailing duty orders. Because this investigation does
not involve an agricultural product, Factor IX is not applicable.

" See, e.g., Rhone Poulenc, S.A. v. United States, 592 F. Supp. 1318, 1324 n.18 (Ct. Int’1 Trade
1984).

%8 Table 23, CR at I-63, PR at II-24, Table 26, CR at [-64, PR at II-25.

¥ Compare Tables 20, 22 & 25, CR at 1-61, 1-62, 1-64, PR at 11-24 - 11-25, with Tables 23 & 26,
PR at I-63, I-64, PR at 11-24 - II-25.

“* Compare Tables 20, 22 & 25, CR at I-61, 1-62, I-63, PR at I1-24, II-25, with Tables 23 & 26,
CR at 1-63, I-64, PR at II-24, II-25.
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of total subject imports in 1994."" Thus, even if all child-resistant capacity is used to
produce products shipped to the United States, fewer lighters could be shipped in terms of
volume and market share than when China and Thailand were shipping both standard and
child-resistant lighters. Subject imports, therefore, will decrease in the immediate future.
Consequently, any increase in production capacity or existing unused capacity will not result
in any increase, much less a significant increase, in subject imports.

BIC contends that Chinese and Thai producers can and will easily convert their
standard lighter capacity to child-resistant lighter capacity in order to increase their shipments
of child-resistant lighters to the United States."” Accordingly, we also considered whether
the overall Chinese and Thai capacity to produce disposable lighters constitutes evidence of a
threat of material injury. We conclude it does not.

First, Chinese and Thai producers had substantial and increasing capacity throughout
the entire period of investigation.'® Yet, that capacity did not result in production and
shipments of disposable lighters in injurious volumes to the United States.' Therefore, even
if Chinese and Thai producers were to increase their capacity to produce child-resistant
lighters somewhat, we are not persuaded these increases are likely to result in increases in
subject imports to injurious levels. Certainly, there is no evidence that all capacity to
produce disposable lighters in the subject countries is likely to be dedicated to making child-
resistant lighters."*’

Second, Chinese and Thai producers also sell disposable lighters to other markets,
some of which account for larger shares of their respective export shipments than do their
exports to the United States.'* BIC has not provided evidence, and we have found none, that
indicates Chinese and Thai producers are preparing to abandon those other markets, which
consume standard lighters, in order to ship more child-resistant lighters to the United States.
Thus, it would be speculative to conclude that this would occur. Therefore, we find that the
information concerning capacity and capacity utilization in Thailand and China does not
constitute evidence that any threat of material injury is real or that actual injury is imminent.

Although the subject imports’ market share increased substantially from 1992 to
1994, there was a large decrease between the first and second halves of 1994."” Subject
import volumes followed the same trend."® However, in 1994, *** percent of subject

“! Tables 20, 22, 25, & 27, CR at 1-61, 1-62, 1-64, 1-66, PR at II-24 - 1I-25, 11-26.

“2 BIC’s Prehearing Brief at 50-53, BIC’s Posthearing Brief at 12-3 - 12-6.

3 Tables 23 & 26, CR at 1-63, 1-64, PR at I1-24, II-25.

" See Tables 23 & 26, CR at 1-63, I-64, PR at 11-24, II-25.

5 Commissioner Crawford does not join this paragraph. In her view, the capacity to produce
child-resistant lighters is the only capacity that is commercially relevant to the U.S. market. She finds
that the time and costs required to design child-resistant lighters, obtain CPSC approval, obtain patents
and avoid patent infringement, and convert production facilities and equipment from standard lighters
to child resistant lighters represent significant barriers to increasing Thai and Chinese capacity to
produce child-resistant lighters. For this reason, she finds that it is unlikely that a significant amount
of capacity to produce standard lighters in Thailand and China will be converted to producing child-
resistant lighters.

¢ See Tables 23 & 26, CR at 1-63, I-64, PR at 11-24, 11-25.

“" Table 28, CR at I-72, PR at I1-26.

S Table 27, CR at 1-66, PR at I1-26; Table A-7, CR at A-13, PR at A-4. In contrast, the market
share held by non-subject imports was substantial throughout the period, and declined only slightly
between Jan.-June 1994 and July-Dec. 1994. Table 28, CR at I-72, PR at I1-26.
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imports were standard disposable lighters.'” To the extent any rapid increase in market
penetration occurred due to imports of standard lighters, the CPSC regulation directly limits
any future increase in market penetration. That is, the prohibition on imports of standard
lighters imposed by the CPSC ban makes it unlikely that the Thai and Chinese subject
imports’ market penetration will rise to an injurious level.

We find that Argentina’s and the European Union’s ("EU’s") dumping findings
against disposable lighters from China and Thailand do not constitute evidence that any threat
of material injury is real."® There is evidence on the record that standard, not child-
resistant, lighters are the predominant component of shipments of these lighters to Argentina
and the EU."" To divert these lighters to the U.S. market, the facilities used to manufacture
standard lighters would have to be converted to the manufacture of child-resistant lighters.
As discussed above, it would be speculative to conclude that such conversion will occur in
the immediate future when other important markets, including their home markets, exist for
standard lighters manufactured in China and Thailand.'” In addition to converting their
manufacturing facilities, the importers of Chinese and Thai products would be required to
obtain CPSC certification for all of their imports. There is no evidence in the record that
either conversion or certification is imminent.

For the same reasons, we see no effects flowing from the increased antidumping duty
margin for imports of disposable lighters from China," nor from any potential increase in
duties imposed on Thai imports to the EU."™ Consequently, we conclude that the dumping
findings do not suggest a threat of material injury to the domestic industry.

Current importer inventories consist almost entirely of child-resistant lighters."’
While inventories are large,"® we do not find that this factor alone is sufficient to constitute a
threat of material injury to the domestic industry that is real.

As discussed earlier, the record did not indicate that subject imports had significant
adverse effects on domestic prices."” We find no evidence of changes in market conditions
or other factors that indicate subject imports are likely to enter at prices that will have
depressing or suppressing effects on domestic prices in the imminent future.

% Table 27, CR at I-66, PR at I1-26.

' See CR at I-59 n.68, PR at II-23.

! CR at I-59 n.68, PR at 11-23.

' See Gao Yao’s Posthearing Brief at 9; Thai Merry’s Prehearing Brief at 62, 72-73; Thai
Merry’s Posthearing Brief at 4, Exh. 5 at 1; see also Table 23, CR at I-63, PR at I1-24, Table 26, CR
at [-64, I1-25. In 1994, Chinese exports of all lighters to the United States were approximately one-
half of exports to all other markets, and the projected figure for 1995 is less than one-third of the
exports to all other markets. Moreover, home market shipments surpassed exports to the United States
in July-Dec. 1994, and are expected to do the same in 1995 and 1996. Table 23, CR at I-63, PR at
II-24. With respect to Thailand, exports to the home market of all lighters are anticipated to exceed
exports to the United States in 1995 and 1996, as are exports to all other markets. Table 26, CR at I-
64, PR at II-25.

' We note that the EU determined to increase the antidumping duty margin for China from 16.9 to
80.3 percent in April 1995. CR at I-59 n.68, PR at I1-23 n.68.

' See CR at I-59 n.68, PR at [1-23. In addition, Thai Merry recently contracted to deliver a very
large quantity of lighters to an Asian country in 1995. Thai Merry’s Prehearing Brief at 74, Exh. 36.

3 Table 18, CR at I-57, PR at II-23.
1% See Table 18, CR at I-57, PR at I1-23.
7 See text, supra.
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We find no adverse trends indicating the probability that the subject imports will be
the cause of actual injury to the domestic industry. The domestic industry’s capital
expenditures increased between 1992 to 1994 and remain high, and research and development
expenses continue to climb.'® Thus, there are no potential negative effects on development
and production efforts.

Accordingly, for all the reasons stated above, we find that the domestic industry is
not threatened with material injury by reason of subject imports from Thailand.

CONCLUSION
In light of the foregoing, we determine that the domestic industry is not materially

injured or threatened with material injury by reason of LTFV imports of disposable lighters
from Thailand.

18 Tables 16 & 17, CR at I-52, PR at II-20 - II-21.
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ADDITIONAL VIEWS OF COMMISSIONER LYNN M. BRAGG

I concur with the majority of my colleagues that the domestic industry producing
disposable pocket lighters is neither materially injured, nor threatened with material injury by
reason of LTFV imports from Thailand. I concur with the majority’s views on like product
and domestic industry, condition of the industry, cumulation, and material injury. These
additional views constitute my analysis with respect to threat of material injury due to
imports from Thailand.

In analyzing whether the domestic industry is threatened with material injury by
reason of the subject imports, I decline to cumulate imports from China with those from
Thailand. I note that cumulation for threat purposes is discretionary.'” My determination
not to cumulate imports from the two subject countries for threat purposes is based on
considerably different levels of import volumes and market penetration, and dissimilar
directions in these trends for all disposable pocket lighters between 1991 and 1994, and in
partiC}lal)ar for child resistant disposable pocket lighters between the first and second halves of
1994.

The statute directs that an affirmative threat determination be made "on the basis of
evidence that the threat of material injury is real and the actual injury is imminent."'®" Based
on a careful consideration of all of the available evidence on the record, for the following
reasons I determine that there is no threat of material injury by reason of imports from
Thailand. My determination regarding threat is based on data for child resistant disposable
pocket lighters since, as noted previously, the CPSC regulation banned imports of standard
disposable pocket lighters beginning July 12, 1994. Any imports that would pose a real
threat of imminent injury, therefore, would be of the child resistant variety.

In making my negative threat determination on Thailand, first, the production
capacity for child resistant lighters in Thailand did, indeed, show a large increase between
1993 and 1994.'% However, the data received from the one major Thai producer, Thai
Merry, show that this increase in child resistant capacity between 1993 and 1994 was
coincident with a nearly equal reduction in the overall capacity for standard lighters.'® It
appears, therefore, that the Thai producer converted the necessary amount of production
capacity from standard to child resistant lighters in order to continue to serve the U.S.
market with approximately the same volume of child resistant lighters as it had with standard
lighters before the imposition of the CPSC ban. Indeed, even if the Thai producer were to
ship its entire production from this added capacity to the U.S. market, the volume of imports
would be slightly less than the total volume of shipments of Thai product in the U.S. in
1994."* 1 did not find present injury from the existing 1994 volumes; therefore, it is not
plausible that I would find threat from smaller volumes of projected imports. Moreover,
Thai capacity for child resistant lighters is not projected to increase in 1995 or 1996 from the

19 U.S.C. § 1677(7) (F) (iv) (1994). I consider the same factors upon which I rest my decision
to cumulate subject imports for the purpose of making my present injury determination, as well as
whether the imports are increasing at similar rates; Kerns-Liebers v. United States, Consol. Ct. No.

93-09-00552, Slip Op. at 37 (Jan. 27, 1995); Asociacion Colombian de Exportadores de Flores v.
United States, 693 F. Supp. 1165, 1171-72 (Ct. Int’l Trade 1988).

'® See Table 1, CR at I-15 1-16, PR at II-10, Table 28, CR at I-71 - I-72, PR at II-26.
119 U.S.C. § 1677(7)(F)(ii) (1994).

' Table 25, CR at I-64, PR at II-25.

'® Table 24, CR at I-63, PR at II-25.

' Table 1, CR at I-16, PR at II-10.
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levels added in 1994.' In addition, shipments to the United States as a percentage of total
Thai shipments decreased slightly in 1994 and are projected to decline considerably in 1995
and 1996 as the share of total shipments to the home market increases,'® thus further
reducing the likelihood that the threat of material injury is real or imminent.

Next, the market penetration levels for imports of child resistant disposable pocket
lighters from Thailand increased from very low levels in 1993, the first year in which these
imports were shipped, to significant levels in 1994.'" However, between the first and second
halves of 1994, shipments of Thai imports in the U.S. nearly doubled, but the Thai market
share was reduced by more than half.'"® This is due to in part to a substantial increase in the
domestic producer’s shipments and other subject imports from China,'® which drove the
market penetration ratio for Thai imports down sharply.

The pricing of the subject Thai lighters further poses no threat of imminent injury to
the domestic industry producing disposable pocket lighters. As noted in the section on
present material injury, there was underselling by the subject imports.”™ However, I did not
find adverse price effects sufficient to warrant a present injury determination due to factors
such as the concentration of the domestic product and subject Thai imports at different ends
of the market, perceived quality and performance differences among the domestic and Thai
products, and widely disparate prices such that movements in prices at the lower end of the
market where Thai imports are concentrated have no significant effect on prices at the higher
end of the market where the petitioner’s product is sold. I find no evidence to support a
different conclusion in my threat determination with respect to Thailand.

I further do not find that the substantial increase in ending U.S. inventories of child
resistant lighters from Thailand poses imminent threat to the domestic industry. Ending
inventories did increase by a substantial amount during 1994"*, but I do not find this increase
to be significant. The 1994 ending inventories of child resistant lighters still represent a
relatively small portion of total consumption of all disposable lighters during the same year."”™
In this instance, I look at total consumption because it appears that the imports were brought
into the U.S. market in the second half of 1994, but because of substantially higher prices,
they were not able to compete with existing inventories of standard lighters that were still
clearing the market.”” It seems likely that once inventories of standard lighters were
depleted, these inventories of child resistant lighters would be shipped. If not for the large
inventories of standard lighters,”™ these inventories of child resistant lighters would have been
depleted much sooner, and the ending inventory levels would be much lower. Nonetheless,
for the reasons noted above, sales of these ending inventories of Thai child resistant lighters
are not likely to have price suppressing or depressing effects on prices for the domestic
product, and hence, do not pose a threat of injury.

1 Table 25, CR at I-64, PR at II-25.

' Table 25, CR at I-64, PR at I1-25.

' Table 28, CR at I-71, PR at I1-26.

1% Table 1, CR at I-15, PR at II-10, Table 28, CR at I-71, PR at II-26.

1 Table 1, CR at I-15, PR at II-10.

" See, majority opinion, supra.

' Table 18, CR at I-57, PR at I1-23.

' Compare Table 1, CR at I-16, PR at II-10, with Table 18, CR at I-57, PR at II-23.

' The CPSC ban pertains to imports after July 12, 1994, but does not affect shipments of existing
inventories already in the United States.

" See, Table 18, CR at I-57, PR at II-23.
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The outstanding antidumping order by the European Union (EU) against Thai lighters
provides no basis for a conclusion that the threat of material injury is real or imminent.”™ It
is very unlikely that the Thai producer would divert these shipments from the EU to the U.S.
market. First, the Thai home market is projected to account for an increased share of total
Thai shipments in 1995 and 1996, and it is more likely that if any shipments were to be
diverted, they would be shipped to the home market rather than to the U.S. market. More
importantly, the relatively minor EU antidumping duties (14.1 and 5.8 percent) against two
Thai producers are unlikely to lead to any significant diversions from that market. Indeed,
"...the EU is to reexamine existing duties on imports of Thai-produced lighters, which the
Federation of European Lighters Manufacturers has said are not high enough to counter
alleged dumping.""™ Based on this report, it appears that the duties have not had much, if
any, effect on Thai shipments to the EU. Moreover, it would be speculative to conclude that
the EU will increase its duties on Thai lighters as a result of its inquiry.

Finally, there do not appear to be any adverse trends suggesting that the subject
imports from Thailand threaten to cause material injury to the domestic industry. The
domestic industry’s capital expenditures increased between 1992 and 1994, and research and
development expenses are continuing to increase, thus minimizing the gotential for any
negative effects on the industry’s development and production efforts."

Based on the foregoing reasoning, I do not find that imports of child resistant
disposable pocket lighters from Thailand are threatening the domestic industry.

5 See, CR at I-59, n.68, PR at II-23.
178 Staff Report, 1-59, n. 68, PR at II-23.
7 Tables 16 and 17, CR at I-52, PR at II-20 - II-21.
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DISSENTING VIEWS OF COMMISSIONER DAVID B. ROHR
FINDING THREAT OF MATERIAL INJURY
Inv. No. 731-TA-701 (Final)

I set forth these separate views because I determine that the domestic industry in this
investigation is threatened with material injury by reason of imports of disposable lighters
from Thailand that are sold in the United States at less than fair value (LTFV). I concur in
the views of my colleagues about the proper definition of the like product and the domestic
industry. Additionally, I concur with my colleagues’ description of the condition of the
industry.

Section 771(7) of the Tariff Act of 1930 directs the Commission to determine
whether a U.S. industry is threatened with material injury by reason of imports "on the basis
of evidence that the threat of material injury is real and that actual injury is imminent. The
Commission cannot base such a determination on mere conjecture or supposition. "™

A. Vulnerability

While I conclude that the industry is not currently experiencing material injury, the
evidence suggests a vulnerability to the adverse effects of imports of disposable lighters from
Thailand. Although consumption increased in 1992-1994 and SG&A expenses decreased
over the period of investigation (POI), the petitioner, BIC Corporation, experienced a decline
in operating income in 1993-1994, resulting in an operating loss in July-December 1994.
Furthermore, gross profit decreased over the POI, net sales decreased in 1993-1994 and in
the interim period (January-June 1994 and July-December 1994), and domestic market share
declined steadily in 1992-1994. Finally, production decreased in 1993-1994 and in the
interim period, and capacity decreased over the POI."”

B. Statutory Factors to be Considered in Determining Threat

The Commission must consider, in addition to other relevant economic factors, the
following statutory factors in its threat analysis:

(@) if a subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the Agreement);

(II) any increase in production capacity or existing unused capacity in the exporting
country likely to result in a significant increase in imports;

(III) any rapid increase in United States market penetration and the likelihood that the
penetration will increase to an injurious level,;

(IV) the probability that imports of the merchandise will enter the United States at
prices that will have a depressing or suppressing effect on domestic prices;

819 U.S.C. § 1677(T)(F)(ii).

" Confidential Staff Report (hereinafter referred to as "CR") at Tables 1, 2, 7, & 28; Public Staff
Report (hereinafter referred to as "PR") at Tables 1, 2, 7, & 28.
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(V) any substantial increase in inventories of the merchandise in the United States;

(VI) the presence of underutilized capacity for producing the merchandise in the
expo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>