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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-515 (Final)
PORTABLE ELECTRIC TYPEWRITERS FROM SINGAPORE

Determination

On the basis of the record! developed in the subject investigation, the
Commission determines,? pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)) (the Act), that an industry in the United States is
materially injured by reason of imports from Singapore of portable electric
typewriters, provided for in subheadings 8469.10.00 and 8469.21.00 of the
Harmonized Tarikf Schedule of the United States,® that have been found by the
Department of Commerce to be sold in the United States at less than fair value

(LTFV).

Background

The Commission instituted this investigation effective February 8, 1993,
following a preliminary determination by the Department of Commerce that
imports of portable electric typewriters from Singapore were being sold at
LTFV within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)).
Notice of the institution of the Commission’s investigation and of a public
hearing to be held:in connection therewith was given by postiﬁg copies of the

¥

notice in the Office of the Secretary, U.S. International Trade Commission,

! The record is defined in sec. 207.2(f) of the Commission‘s Rules of
Practice and Procedure (19 CFR § 207.2(f)).

2 Chairman Newquist and Vice-Chairman Watson dissenting.

® For purposes of this investigation, portable electric typewriters are
defined as machines that produce letters and characters in sequence directly
on a piece of paper or other media from a keyboard input and meeting the
following criteria.. They must (1) be easily portable, with a handle and/or
carrying case, or similar mechanism to facilitate their portability; (2) be
electric, regardless of source of power; (3) be comprised of a single,
integrated unit (e.g., not in two or more pieces); (4) have a keyboard
embedded in the chassis or frame of the machine; (5) have a built-in printer;
(6) have a platen (roller) to accommodate paper; and (7) only accommodate
their own dedicated or captive software, if any.



Washington, DC, and by publishing the notice in the Federal Register of March

25, 1993 (58 F.R. 16205). The hearing was held in Washington, DC, on June 25,

1993, and all persons who requested the opportunity were permitted to appear

in person or by counsel.
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VIEWS OF COMMISSIONERS DAVID B. ROHR AND JANET A. NUZUM

On the basis of the record developed in this final investigation, we
find that the industry in the United States producing portable electric
typewriters ("PETs") is materially injured by reason of imports of PETs from
Singapore that have been found by the U.S. Department of Commerce ("Commerce")

to be sold in the United States at less than fair value ("LTFV").

I. LIKE PRODUCT

In determining whether an industry in the United States is materially
injured or is threatened with material injury by reason of the subject
imports, we first-define the "like product" and the domestic "industry."
Section 771(4)(A) of the Tariff Act of 1930 (the "Act") defines the relevant
domestic industry as "the domestic producers as a whole of a like product, or
those producers whose collective output of the like product constitutes a
major proportion of the total domestic production of that product."' 1In turn,
the statute defines "like product" as "a product which is like, or in the
absence of like, most similar in characteristics and uses with, the article

subject to an investigation."?

' 19 U.S.C. § 1677(4)(A).

2 19 U.S.C. §1677(10). Our determination of what is the appropriate like
product or products in an investigation is a factual determination, to which it
applies the statutory standard of "like" or "most similar in characteristics and
uses" on a case-by-case basis. Asociacion Colombiana de Exportadores de Flores
v. United States, 693 F. Supp. 1165, 1169 n.5 (Ct. Int’'l Trade 1988)
(Asocolflores). In defining the like product, we generally consider a number
of factors including: (1) physical characteristics and |uses; (2)
interchangeability of the products; (3) channels of distribution; (4) customer
and producer perceptions of the products; (5) the use of common manufacturing
facilities and production employees; and when appropriate, (6) price. See, e.g.,

Asocolflores at 1170 n.8; Calabrian Corp. v. United States Int’l Trade Comm’'n,
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Commerce defined the class or kind of imported merchandise subject to
this investigation as:

certain portable electric typewriters (PETs) from Singapore which
are defined as machines that produce letters and characters in
sequence directly on a piece of paper or other media from a
keyboard input and meeting the following criteria:

(1) Easily portable, with a handle and/or carrying case, or
similar mechanism to facilitate its portability;

(2) Electric, regardless of source of power;

(3) Comprised of a single, integrated unit;

(4) Having a keyboard embedded in the chassis or frame of
the machine;

(5) Having a built-in printer;

(6) Having a platen to accommodate paper; and

(7) Only accommodating its own dedicated or captive
software, if any.?

Portable electric typewriters include typewriters with text memory

(automatics, or "PATs").® Parts and subassemblies are not included in the

794 F. Supp. 377, 382 n.4 (Ct. Int'l Trade 1992). No single factor is
dispositive, and we may consider other factors we deem relevant based upon the
facts of a particular investigation. We look for clear dividing lines among
possible like products and disregards minor variations. See, e.g., Torrington
Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’'l Trade 1990), aff’d,
938 F.2d 1278 (Fed. Cir. 1991); S. Rep. No. 249, 96th Cong., lst Sess. 90-91
(1979).

3 Final Determination of Sales at less Than Fair Value: Certain Portable
Electric Typewriters from Singapore, 58 Fed. Reg. 43,334 (Aug. 16, 1993).

¢ Report at I-8. Low-end, basic PETs include one-line memory correction,
but have no spell-check, additional memory or display. Further up the scale are
dictionary PETs, which include a spell-check function. In addition to the
features of the basic and dictionary PETs, PATs have extra memory and a display.
PATs are closer to portable electric word processors ("PEWPs") than are other
PETs, but PATs have no external storage capability, as do PEWPs. See Report at
1-43-44.
PETs which meet all of the following criteria, i.e. PEWPs, are excluded
from the scope of the investigation: (1) seven lines or more of display; (2)
more than 32K of text memory; (3) the ability to perform "block move"; and (&)
a "search and replace” function. A machine having some, but not all, of these
four characteristics is within the scope of the investigation. 58 Fed. Reg.
43,334,
Personal word processors ("PWPs") have a display of 8 to 24 lines and
standard external storage permitting storage of 32k to 240k per disk.
Typewriters are distinguishable from PWPs as having a maximum two-line display



scope of this investigation.

In its preliminary determination, the Commission found one like product,
including PETs and portable electric word processors ("PEWPs").® In this
final investigation, petitioner argues that the like product should include
only PETs because there is a clear dividing line between PETs and PEWPs.®
Respondent, Smith Corona Corporation, believes that PETs and PEWPs comprise
one like product -- that there is a continuum of products.’

We find in this final investigation that the evidence supports the
finding of a sufficiently bright line between PETs on the one hand and PEWPs
on the other to determine that PEWPs are not part of the same like product as
PETs. The general purpose of the products, i.e. the production of printed
text, is similar. However, the essential characteristics of PEWPs, their
unlimited storage capacity and sophisticated word processing packages, are not
found in PETs.® While they can be used for the same purposes, PETs are no
longer generally used for the type of long document processing for which PEWPs
are designed. The evidence suggests that PEWPs and PETs are interchangeable

to only a limited degree due to the differing consumer perceptions of the

and not having external storage capabilities. PWPs also have more advanced

software than typewriters. (Certain Personal Word Processors from Japan, Inv.
No. 731-TA-483 (Final), USITC Pub. 2411, at 8 (Aug. 1991).

5 USITC Pub. 2388, at 6 (June 1991).

¢ Pre-Hearing Brief on Behalf of Petitioner, Brother Industries (USA) Inc.
at 3, 8 (June 18, 1993); Post-Hearing Brief on Behalf of Petitioner, Brother
Industries (USA), Inc. at 8 (July 6, 1993); Tr. at 11-12, 50.

7 Prehearing Brief of Smith Corona Corporation at 24 (June 18, 1993); Post-
hearing brief of Smith Corona Corporation at 2 (July 6, 1993); Response of Smith
Corona Corporation to Questions of the Commission and Staff at 1 (July 6, 1993);

Tr. at 138, 158.

® Report at I-10-11.
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products,® and that the end uses and general functions of the products are at
least somewhat different. Prices for PEWPs are generally substantially
higher.?

On the other hand, the manufacturing facilities and employees are the
same for both PETs and PEWPs. So, too, are the channels of distribution. On
balance, however, we believe that there are sufficiently clear dividing lines,
based on prices, interchangeability, customer perceptions and end uses, to

warrant limiting the like product to PETs only.

II. DOMESTIC INDUSTRY AND RELATED PARTIES

The petitioner in this investigation, BIUSA, is a wholly-owned
subsidiary of Brother Industries, Ltd. of Nagoya, Japan. It is a significant
U.S. producer of PETs.!! From 1991, when the preliminary investigation began,
to the present time, its domestic production has increased significantly.?
However, some of the production activities related to the articles that it
manufactures in its U.S. facilities occur in Japan. The issue posed by these
circumstances is whether the U.S. production activities of BIUSA are
sufficient for BIUSA to be considered a "domestic producer."

In the preliminary investigation, the Commission determined that BIUSA

engaged in sufficient production-related activity in the United States to be

° Report at I1-13-14.
1 Report at I-13-14.
11 Report at I1-17-18.

2 Report at I-17-18.
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considered a domestic producer.!’ Having reexamined this conclusion in this
final investigation, we again conclude that BIUSA i# a domestic producer
within the meaning of the statute.

Section 771(4)(A) of the Act defines the relevant domestic industry as
the "domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product."!* The statute requires the
Commission to consider only United States production of the like product.!®

We find that BIUSA should be considered a domestic producer. BIUSA has
made a substantial investment in both capital and labor in its domestic

production facilities, and it is increasing its investment by expanding those

17 USITC Pub. 2388, at 11. The Commission based its finding on the nature
and extent of the actual production-related activities performed in the United
States, the number of employees engaged in these activities, the extent to which
petitioner sources parts and subassemblies domestically, and the domestic value
added by petitioner’s domestic operations. However, the Commission emphasized
that it reached this conclusion only with respect to the preliminary
investigation and that it would consider the issue further in the final
investigation.

1419 U.S.C. § 1677(4)(A).

15 See 19 U.S.C. &8 1677(4)(D); 1677(7)(B)(111) (the Commission is to
consider the impact of the imports "only in the context of production operations
within the United States"). See also General Motors Corp. v. United States, Slip
op. 93-128 (Ct. Int’l Trade July 12, 1993). To assist it in making a
determination as to which firms comprise the domestic industry, the Commission
has considered six factors. They include: (1) the extent and source of a firm's
capital investment; (2) the technical expertise involved in domestic production
activity; (3) employment levels; (4) the value added to the product in the United
States; (5) the quantities and types of parts sourced in the United States; and
(6) any other costs and activities in the United States leading to production
for the like product, including where production decisions are made. See, e.g.,
Sulfur Dyes from China and e United Kingdom, Invs. Nos. 731-TA-548 & 551
(Final), USITC Pub. 2602, at 10 (Feb. 1993).

The Court of International Trade considered the six factors delineated
above in the context of deciding that BIUSA had standing to file its petition.
See Brother Industries (USA), Inc. v. United States, 801 F. Supp. 751, 758-59
(Ct. Int’l Trade 1992).
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facilities. Although the main logic boards of petitioner’s PETs are assembled
from imported parts, the plastic housing, covers and other parts are produced
domestically. While pefitioner already employs a substantial number of
employees who perform more than assembly operations, it is also enlarging its
research and development staff and increasing the number of its engineers.
The value added to its product in the United States is likewise significant.'®
BIUSA is thus properly considered a domestic producer.

A question has also arisen in this investigation as to whether Smith
Corona should be excluded from the domestic industry as a related party.
Section 774(4)(B) of the Act provides that producers who are related to
exporters or importers, or who are themselves importers of allegedly dumped or
subsidized merchandise, may be excluded from the domestic industry in

appropriate circumstances.!’

16 At the time the petition was submitted in 1991, petitioner had invested
$13 million in its domestic plant and employed 450 people. It had three product
assembly lines (two devoted to PETs and one devoted to PWPs), as well as one
printed circuit board assembly line. Petitioner had begun to produce its own
liquid crystal display circuits. The plastic housing was then sourced in the
United States, as were ribbons, correction tapes, cartons, and packing materials.
Brother Industries (USA), Inc. v. United States, 801 F. Supp. at 755. Petitioner
now employs more people at its plant, has expanded its production operations and
has increased its research and development expenditures. Report at I-18.

17 19 U.S.C. § 1677(4)(B). The primary factors the Commission has examined
in deciding whether appropriate circumstances exist to exclude the related
parties include:_ '

(1) the percentage of domestic production attributable to related
producers;

(2) the reason why importing producers choose to import the articles
under investigation -- to benefit from the unfair trade practice or
to enable them to continue production and compete in the domestic
market: and A

(3) the competitive position of the related domestic producer vis-
a-vis other domestic producers.
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Application of the related parties provision is within the Commission’s
discretion based upon the facts presented in each case. The principal purpose
of the related parties provision is to avoid distortions in the data that
might mask the injury being experienced by the domestic industry. This might
occur, for example, if the aggregate data is inflated by the better-than-
normal results of related parties, whose operations are shielded from the
effects of the subject imports.!®

Smith Corona Corporation was a major producer of PETs in the United
States prior to 1990. It has not produced any basic PETs (i.e., those without
text memory) at its central domestic production facility since 1990, having
shifted all such production to its affiliated company, Smith Corona Singapore,
by the end of 1989.!° Smith Corona is now a major importer of the subject
product.?® As it increased its import sourcing, Smith Corona correspondingly
reduced its domestic production activities. By the end of the period
examined, Smith Corona was more accurately identified as an importer, rather
than as a domestic producer, of PETs.

As a domestic producer who is both an importer and the corporate parent
of a Singaporean manufacturer of dumped PETs, there is no question that Smith
Corona meets the legal definition of a "related party." However, the issue

remains whether appropriate circumstances exist to exclude it from the

The Commission has also considered whether each company's books are kept
separately from its "relations" and whether the primary interests of the related
producers lie in domestic production or in importation.

® Heavy Forged Handtools from the People’s Republic of China, Inv. No. 731-
TA-457 (Final), USITC Pub. 2357, at 18 (Feb. 1991).

1 Report at I1-18-19.

20 Report at I1-20.
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domestic industry.

While there are valid arguments for excluding Smith Corona, we believe
there is a stronger case for leaving this producer in the domestic industry.
Smith Corona has made no issue out of the fact that it transferred its
manufacturing activities related to PETs away from the United States during
the period reflected in the Commission’s data. It has admitted that it will
not manufacture any significant quantity of PETs in the United States in the
near future. However, the data which the Commission has collected show that
throughout the period of investigation Smith Corona accounted for a
substantial percentage of total domestic production, particularly in the early
years of the period of investigation. Its books are kept separately from
those of its subsidiary, and reflect its declining U.S. production in a manner
that does not include its Singaporean operations. Inclusion of Smith Corona
does not therefore mask any injury being experienced by the domestic industry.
To the contrary, under the unique circumstances of this investigation,
exclusion of Smith Corona would result in the distortion of the data by
failing to account for the move of its PET production activities to Singapore.

We therefore decline to exclude Smith Corona from the domestic industry.

III. CONDITIONS OF COMPETITION

The makeup of the domestic PETs industry has changed dramatically during
the period 1988-92: the largest producer at the beginning of the period --
Smith Corona -- shifted the bulk of its production off-shore. During the
period, BIUSA expanded operations to become the largest U.S. producer, and two
small firms entered the industry. Our determination with regard to material

injury is based on the condition of the industry as a whole. We recognize,
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however, that the changing nature of operations at the two largest firms has a
substantial effect on aggregate industry data. Specifically, declines
observed for 1988-90 were due in large part to the relocation off-shore of
Smith Corona’s production facilities, and increases in 1990-92 reflect the
final stages of start-up operations at the BIUSA facility.

The Commission collected data, except for pricing data, for the 5-year
period 1988-92. The period covers both the decline of Smith Corona’s domestic
production and the growth of BIUSA’s domestic production. This restructuring
of the industry is important to our evaluation of the changing nature of
competition in this market.

We have considered the evidence of record for the full 5-year period,
but are mindful that our determination is made with regard to present material
injury. While we find that the full five years of data provides us with a
broader perspective to understand what is currently affecting the industry, we

rely more heavily on the more recent data in making our determination.

IV. CONDITION OF THE DOMESTIC INDUSTRY

U.S. capacity to produce PETs declined by one-third from 1988 to 1990 as
Smith Corona contracted and reallocated capacity. Capacity then rose somewhat
from 1990 to 1992, as BIUSA expanded its operations, ending at a level still
well below that for 1989.?) Production declined at a steeper rate overall,
particularly from 1989 to 1990, as Smith Corona shifted the major portion of

22

its PET operations to Singapore. Production continued to decline in 1991,

although capacity was increasing at the same time. Production rose in 1992

2! Report at Table 3.

22 1d. and Report at 1-24.
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but, again, remained substantially below 1988-89 levels. Capacity utilization
rose in 1989 to a peak for the period, then fell sharply in 1990, and in 1991
hit a low for the period. Capacity utilization in 1992 remained below the
level for each year except 1991.%

U.S. shipments of PETs fell each year from 1988 to 1992 on both a
quantity and value basis. The drop in terms of volume was close to
50 percent, and the drop in terms of value was nearer to two-thirds. These
declines were concentrated in, but not limited to, the period 1988-90.
Shipment volumes and value in 1992 were only about three-quarters of what they
had been in 1990. The consistently steeper declines in terms of value reflect
the steady deterioration in unit values during the period.?* This
deterioration is particularly noteworthy considering that, during this period,
Smith Corona was progressively concentrating its domestic production in higher
value models; such a shift in product mix would be expected to have put
upward, or at least stabilizing, pressure on unit values.?

Yearend inventory levels fluctuated a great deal during the period
examined. As a ratio to annual shipments, yearend inventories peaked in 1989,
then declined through 1991. By December 31, 1992, however, inventories had
risen to near their 1989 high.

Employment levels dropped steadily during 1988-91 and stabilized in
1992. The number of production and related workers producing PETs in 1992 was
substantially less than one-half the number of such workers in 1988. Hours

worked fell throughout the period. Total compensation fell steadily and

23 Report at Table 3.
28 1d. at Table 4.

25 See id. (unit values for Smith Corona).
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sharply from 1988 to 1990, rose slightly in 1991, and then fell to a low for
the 5-year period in 1992. Hourly total compensation rose very slightly each
year during 1988-91, and declined somewhat in 1992. Overall, hourly total
compensation increased by little more than 10 percenﬁ during the entire 5
years.

Net sales declined after 1989 as a result of both declining sales
volumes and declining unit sales values. Reduced per-unit costs-of-goods-
sold accounted for a relatively small portion of the decline in per-unit
revénues. Per-unit gross profits fell steadily and substantially through the
period examined. The results at the operating income level were only very
slightly less pronounced.?® Operating income as a percent of net sales, cash
flow, operating return on total assets, and research and develoﬁment expenses
in 1992 each represented lows for the period examined.?

On the basis of these factors, Commissioner Rohr finds that the domestic

industry producing PETs is currently experiencing material injury.

V. VOLUME OF THE SUBJECT IMPORTS

The volume of imports fluctuated during the period examined, rising from
a low in 1988 to a peak to 1989. The second-highest volume of imports entéred
in 1991 and the second-lowest volume entered in 1992. The value of imports
also varied, reflecting both volume fluctuations and a near-steady decline in
unit values.

In terms of market share, by volume, U.S. producers accounted for the

largest share of the market during 1988-89, and the subject imports accounted

%6 14, at Table 9.

?7 1d. and Report at Table 14.
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for the largest share during 1990-92. U.S. producers’ share declined slightly
from 1989, then dropped more sharply in 1990. U.S.’market share continued to
deteriorate in 1991, but most of that loss was regained in 1992. Overall,
domestically produced product lost a substantial portion of its market share.

Imports from Singapore, meanwhile, nearly gained an even greater share
of the U.S. market than domestic producers lost. The subject import market
share, by volume, increased steadily from 1988 to 1991. 1In 1992, Singapore's
market share declined slightly but remained above the level for each year
other than 1991.%

We find that the volume and market share of the subject imports were
significant throughout the périod examined, and particularly so during 1990-
92. Further, the record reflects that this market share was achieved and

held at the direct expense of U.S.-based productive capacity and jobs.

VI. PRICE EFFECTS OF THE SUBJECT IMPORTS

Extensive pricing data were obtained in these investigations; prices
were collected from U.S. producers, importers, and purchasers for three
products in eight channels of distribution for the period January-March 1990
through January-March 1993.%®* U.S. producers prices for all products and
nearly all customer types declined. The majority of importer prices series
also declined, although overall price increases were registered in a minority

of series.

2 While the increases in volume occurred primarily in the earlier part of
the period, the imports from Singapore accounted for approximately *** of all
PETS sold in the United States during each of the last three years, a substantial
market share by any calculation. See Report at Table 2.

? Report at I-43-44.
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Price comparisons show mixed underselling and overselling during the
period examined, with a slight majority of underselling overall.®°
Underselling occurred in all three product types and channels of distribution.
Price series for most products and in most channels of distribution showed
mixed patterns of underselling, with domestic products and imported products
priced lower than the other in different quarters. Thus, it appears that
neither domestic products nor imported products maintain consistently higher
or lower prices than the other. Information on the record with regard to
price competition in the U.S. market indicates that, indeed, the major
éuppliers must respond to price levels at which comparable products from
competitors are offered.?’ Thus, the "mixed" observations of
underselling/overselling are, in fact, a reflection of the intense degree of
price competition in this industry. We find, therefore, that despite instances
of overselling, the impact of underselling by the subject imports in the U.S.
market is quite significant.

We further find that the subject imports had a significant price-
depressing effect on domestic prices. Smith Corona has argued that it
responds to competitive prices but does not undercut BIUSA's prices. The
instances of underselling by imported products show this assertion to be

unsupported by the data. Although other factors, including most significantly

3 Report at Tables 21-26.

31 Purchasers indicated a number of factors considered in a purchase
decision. The large majority reported that price, quality, and model features
were all "very important." At the same time, nearly all purchasers indicated
that the domestic and imported products are of comparable quality, and that
similar features are available in both domestic and imported models. Report at
1-41-42. The extent to which domestic products and imported products are
comparable in terms of quality and features means that purchasers are all the
more sensitive to price differences. Prices of PETS, therefore, must remain
within a certain range to be competitive.
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a shift in demand away from portable typewriters, likely contributed to
declines in prices, the substantial volume of highly price-competitive
imported products also contributed to these declines. We also note that prices
for PETs for each supplier depend to some extent on the "opening price point"
(OPP) model, or lowest end model, for that company. Smith Corona’s OPP model
is an imported model. Thus, the prices Smith Corona can obtain for its higher
value domestic models are directly affected by the price it sets for its OPP

imported model.*

VII. IMPACT OF THE SUBJECT IMPORTS ON THE DOMESTIC INDUSTRY

We find that the domestic industry producing PETS in the United States
is materially injured by reason of the subject imports from Singapore. We
base this determination in large part on the substantial volume of subject
imports, the price-depressing effect of those imports on U.S. prices, and the
combined impact of these factors on the condition of the domestic industry,
particularly as reflected in the financial performance indicators.

We recognize that the circumstances leading to increases in the absolute
volume of impofts during 1988-89, and in the shift of market share away from
the domestic industry and towards the subject imports during 1988-91 were
somewhat unusual. Specifically, these increases resulted from the decision of
a long-time U.S.-based manufacturer to shift its production operations abroad.

The PETS industry, like many manufacturing industries, opérates in a
global market and has increasingly moved towards globalizing production

operations. We presume that Smith Corona’'s decision to relocate its

2 See Tr. at 179-80.
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production facilities outside the United States was deemed by its corporate
management to be in the best interest of Smith Corona as a corporate entity.

That, however, is not the issue we must examine under U.S. antidumping law.

Our statutory responsibility is to examine whether a domestic industry -- not
any particular corporate entity -- is materially injured by reason of LTFV
imports -- no matter what corporate entity produces the dumped imports. In

assessing the impact of the subject imports on the condition of the industry,
the Commission is specifically directed to consider aggregate data only on

production operations located in the United States.®

Thus, our analysis
focuses on such factorsvas U.S. capacity, U.S. employment, and U.S. research
and development, among others.

Consistent with our statutory mandate, our affirmative determination in
this investigation is based on the significant adverse impact on aggregate

U.S. production operétions from the significant volumes of LTFV imports from

Singapore at prices which had significant price-depressing effects.

3 The statute specifically requires the Commission to consider the impact
of imports "only in the context of production operations within the United
States." See 19 U.S.C. § 1677(7)(B)(II1).
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VIEWS OF COMMISSIONERS BRUNSDALE AND CRAWFORD

Based on the record in this final investigation, we determine that an
industry in the United States is materially injured' by reason of impérts of
portable electric typewriters (PETs) from Singapore that the Department of

Commerce (Commerce) has found to be sold at less than fair value (LTFV).

1. LIKE PRODUCT
A. Statutory Criteria

In determining whether an industry in the United Statgs is materially
injured or is threatened with material injury by reason of the subject
imports, the Commission must first define the "like product" and the
"industry." Section 771(4)(A) of the Tariff Act of 1930 (the "Act") defines
the relevant domestic industry as "the domestic producers as a whole of a like
product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that
product."? In turn, the statute defines "like product" as "a product which is
like, or in the absence of like, most similar in characteristics and uses

with, the article subject to an investigation."?

! The material retardation of the establishment of an industry is not an
issue in this investigation.

219 U.S.C. § 1677(4)(A).

319 U.S.C. § 1677(10). The Commission’s determination of what is the
appropriate like product or products in an investigation is a factual
determination, to which it applies the statutory standard of "like" or "most
similar in characteristics and uses" on a case-by-case basis. Asociacion
Colombiana de Exportadores de Flores v. United States, 693 F. Supp. 1165, 1169
n.5 (Ct. Int’l Trade 1988) (Asocolflores). 1In defining the like product, the
Commission generally considers a number of factors including: (1) physical
characteristics and uses; (2) interchangeability of the products; (3) channels
of distribution; (4) customer and producer perceptions of the products; (5)

(continued...)
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B. Product Description and Analysis

The Department of Commerce defined the class or kind of imported
merchandise as

certain portable electric typewriters (PETs) from Singapore which
are defined as machines that produce letters and characters in
sequence directly on a piece of paper or other media from a
keyboard input and meeting the following criteria:

(1) Easily portable, with a handle and/or carrying case, or
similar mechanism to facilitate its portability;

(2) Electric, regardless of source of power;

(3) Comprised of a single, integrated unit;

(4) Having a keyboard embedded in the chassis or frame of
the machine;

(5) Having a built-in printer;

(6) Having a platen to accommodate paper; and

(7) Only accommodating its own dedicated or captive
software, if any.*

3 (...continued)
the use of common manufacturing facilities and production employees; and when
appropriate, (6) price. See, e.g., Asocolflores at 1170 n.8; Calabrian Corp.
v. United State t’ rade C ‘n, 794 F. Supp. 377, 382 n.4 (Ct. Int’l
Trade 1992). No single factor is dispositive, and the Commission may consider
other factors it deems relevant based upon the facts of a particular
investigation. The Commission looks for clear dividing lines among possible
like products, and disregards minor variations. See, e.g., Torrington Co, Vv,
United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff‘'d, 938
F.2d 1278 (Fed. Cir. 1991); S. Rep. No. 249, 96th Cong., lst Sess. 90-91
(1979).

% Final Determination of Sales at Less Than Fair Value: Certain Portable
Electric Typewriters from Singapore, 58 Fed. Reg. 43,334 (Aug. 16, 1993).
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PETs include automatic typewriters with text memory ("PATs").® Parts and
subassemblies are not included in the scope of this investigation.

In the preliminary determination, the Commission found one like product
that included PETs and portable electric word processors (PEWPs).® The
Commission found that the degree of overlapping functions and features between
PETs and PEWPs indicated a lack of a clear dividing line between the
products.’” The Commission also cited the facts that PETs and PEWPs are
essentially similar in appearance because substantially similar components are
used; they are sold through the same channels of distribution; and they can
be, and are being, produced in the same facilities by the same employees. In
addition, the Commission noted that there was no clear dividing line based on

the prices of the machines.® The information obtained in this final

5 Report at 1-8. Low-end, basic PETs include one-line memory correction,
but have no spell-check, additional memory or display. Further up the scale
are dictionary PETs, which include a spell-check function. In addition to the
features of the basic and dictionary PETs, PATs have extra memory and a
display. PATs are closer to portable electric word processors (PEWPs) than
are other PETs, but PATs have no external storage capability, as do PEWPs.

See Report at I1-43-44.

Machines that meet all of the following criteria, i.e. PEWPs, are
excluded from the scope of the investigation: (1) seven lines or more of
display; (2) more than 32K of text memory; (3) the ability to perform "block
move"; and (4) a "search and replace” function. A machine having some, but
not all, of these four characteristics is within the scope of the
investigation. 58 Fed. Reg. 43,334,

Personal word processors (PWPs) have a display of 8 to 24 lines and
standard external storage permitting storage of 32k to 240k per disk.
Typewriters are distinguishable from PWPs as having a maximum two-line display
and not having external storage capabilities. PWPs also have more advanced

software than typewriters. (Certain Personal Word Processors from Japan, Inv.
No. 731-TA-483 (Final), USITC Pub. 2411, at 8 (Aug. 1991).

¢ USITC Pub. 2388, at 6 (June 1991).
7 USITC Pub. 2388, at 6-8.

& USITC Pub. 2388, at 6.
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investigation, however, demonstrates a dividing line between PETs and PEWPs
sufficiently clear for Commissioner Crawford, if not Commissioner Brunsdale.

In Certain Personal Word Processors from Japan, the Commission faced
this same like product issue and determined that PEWPs are not like PETs.®
Based on the evidence in the record of this final investigation, Commissioner
Crawford finds no reason to deviate from the detailed analysis and like
product finding in Certain Personal Word Processors.®

Commissioner Crawford notes specifically that, in the preliminary PETs
determination, the Commission did not address extensively the matter of end
uses in its like product determination. Two months later, in the final PWPs
investigation, the Commission found that PWPs and typewriters have distinct
end uses.!’ The issues of interchangeability and customer and producer
perceptions were not addressed in the preliminary PETs investigation.!? In
the PWPs investigation, however, the Commission found that the basic purpose
of a typewriter is to impress letters on paper, while the basic purpose of a
word processor is to draft, edit and print out text. Moreover, on a
typewriter, as opposed to a word processor, it is not possible to view pages

of text before printing,” move large blocks of text within a document, or store

® USITC Pub. iarif at 6 (Commissioner Brunsdale dissented on this point).

19 While the Commission is not bound to adhere to a like product
determination made in an earlier investigation, any departure from earlier

determinations must be explained. Citrosuco Paulista S.A, v, United States,
704 F. Supp. 1075, 1088 (Ct. Int‘l Trade 1988).
1 USITC Pub. 2411, at 8-9 (footnotes omitted).

12 See USITC Pub. 2388, at 6.
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3 The evidence of record in this

a lengthy document for filing or future use.'’
final investigation also supports this finding.!?

In this final investigation, the record demonstrates that a key
characteristic of PEWPs, as with all word processors, is a floppy disk drive
that permits unlimited external storage capability. Because of their
sophisticated software and an LCD display of at least 560 characters enabling
them to perform text-editing functions which cannot be performed on automatic
typewriters, the primary purpose of PEWPs is to draft long documents, paginate
automatically, footnote, edit, and build a library of documents to be used in‘
the future.!® PETs, on the other hand, are used primarily when an impression
is needed, such as on a form, or for very short projects, such as typing
envelopes, letters, invoices, and the like.!®

In the PETs preliminary, the Commission determined that there was not a
clear dividing line between PETs and PEWPs based on price. The PWPs
determination incorporated pricing data gathered during the PETs preliminary
investigation that demonstrated the existence of a significant difference in
price between the least expensive PWP and the most expensive PAT, supporting
the determination that PWPs are distinguishable from PETs.!” 1In this final
investigation, the record also shows that there are significant price

differences between PETs and PEWPs. The various models of PETs differ in

13 USITC Pub. 2411, at 1l1.
1 See Report at I-9 - I-14; Petitioner‘'s Prehearing Brief at 10-12.

15 Petitioner’s Prehearing Brief at 8; Petitioner‘s Posthearing Brief at 8;
see Tr. at 53-54.

16 petitioner’s Prehearing Brief at 12; Tr. at 54-55.

17 USITC Pub. 2411, at 13.
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price by only approximately 20 dollars. However, PEWPs are significantly more
expensive than PETs with an estimated $100 price differential between the
highest priced PET and the lowest priced PEWP.'® The majority of PET sales
occurs at the basic PET level,!® where the price differences between them and
PEWPs are even greater.? Thus, the higher price of PEWPs limits their
substitutability for PETs, especially for the large number of sales in which
low price is important.?

There is also a clear distinction between PETs and PEWPs with respect to
consumer perceptions and market niches. Evidence on the record indicates that
students are more likely to buy a word processor (e.g., a PEWP) than a
typewriter, while clerical personnel are more likely to buy a typewriter. Of
persons operating businesses outside of their homes, most purchased a
typewriter over a word processor.?’ Further evidence shows that retailers
have a strong preference for one product over the other, depending on the
needs and expectations of their customers.?

The production processes, manufacturing facilities, employees, and

4

channels of distribution are the same for PETs and PEWPs.?®* However, there

® Petitioner‘’s Posthearing Brief at 9; accord Tr. at 52, 63-64; see also
Tr. at 56 (there is over a 40 percent differential at retail between PETs and
PEWPs); Report at I-14.

19 petitioner’s Posthearing Brief, App. D, at 3.

20 For cost differences between PETs and PEWPs, see Report at D-3.

2l See Report at I-13, 1-14.

?22 petitioner’s Posthearing Brief, App. D, at 1.

Petitioner’s Posthearing Brief, App. D, at 3-4.

24 petitioner‘’s Prehearing Brief at 18; Petitioner’s Posthearing Brief at
9; Tr. at 58-63.
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are different production lines, albeit within the same facility, for producing
PETs and PEWPs. Employees generally are assigned to a particular product
line.?®

Based on the analysis above, Commissioner Crawford finds that there is a
clear dividing line separating PETs from PEWPs according to physical
characteristics, end uses, limited interchangeability, customer perceptions,
and price. She therefore defines the like product to be limited to PETs.

Commissioner Brunsdale, in contrast, continues to find that there is one
like product, consisting of PETs, PATs, and PEWPs. She focuses her like
product analysis on the substitutability of the potential like products among
both their purchasers and their producers. Her goal is always to identify an
industry that it is reasonable to expect would be directly affected by any
dumping of the articles subject to investigation, whether that effect is
caused by consumers switching their purchases, or manufacturers switching
their production. She finds that the record in this final investigation shows
little or no cost to producers in switching their production lines from PETs
to PEWPs and vice versa.?® This persuades her that any dumping of PETs from
Singapore will directly and immediately affect the producers of PEWPs as well
as PETs. Thus, she finds them to be one like product in this investigation,

as she did in the preliminary and as she did in Personal Word Processors from

Japan.?

25 Tr. at 59, 61-63.
26 See Report at I-14 & n.49.
27 See USITC Pub. 2411. She notes that she included personal word

processors in the like product as well, but does not here because the
Commission collected no data on them.
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As we shall see, though, the definition of like product makes no

difference in our determination.

II. DOMESTIC INDUSTRY AND RELATED PARTIES

A. Domestic Industry

Section 771(4)(A) of the Act defines the relevant domestic industry as
the "domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a'major proportion of the
total domestic production of that product."?® The statute requires the
Commission to consider only United States production of the like product.?

Commissioner Brunsdale believes the statute itself compels inclusion of
Brother and exclusion of Smith Corona from the domestic industry. Petitioner
points to the statute’s language: "Brother undeniably manufactures the like
product (typewriters) in the United States from materials and components that
are not, themselves, like products. Therefore, Brother qualifies as a
domestic producer under the plain language of the U.S. antidumping law."*
This is a sound point. The statute itself grants those who manufacture the
like product in this country status as interested parties,® and Brother's
suggested definition is largely compatible with that generally used by the

Customs Service to determine the country of a good’s origin. That definition

% 19 U.S.C. § 1677(4)(A).

2% See 19 U.S.C. §§ 1677(4)(D); 1677(7)(B)(III) (the Commission is to
consider the impact of the imports "only in the context of production
operations within the United States"). See also General Motors Corp. V.
United States, Slip op. 93-128 (Ct. Int’l Trade July 12, 1993).

% Petitioner‘’s Posthearing Brief, App. C, at 1-2.

19 U.s.C. § 1677(9)(C).
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depends on the location of final physical transformation into the relevant
product. Brother meets that definition here.

As Commissioner Brunsdale has noted before, "[t]he problems with placing
such importance on final assembly aré obvious. A domestic screwdriver plant
set up only to assemble imported parts would be able to seek relief from
products that, except for assembly, are made in the United States. Using a
Customs standard, we would ignore the fact that the domestic content was
substantially higher in the product assembled abroad. Therefore granting
relief to the so-called domestic industry would actually decrease productive
activity in the United States."* Indeed, years ago, the Commission did
consider the design and production of parts in the United States, and assembly

abroad, sufficient for inclusion in the domestic industry.®® But, she notes,

32 Certain Cameras, Inv. No. 201-TA-62, USITC Pub. No. 2315 (Sept. 1990) at
35.

33 See Certain Radio Paging and Alerting Receiving Devices from Japan, Inv.
No. 731-TA-102, USITC Pub. 1410 (Aug. 1983) at 10 (Views of Chairman Eckes and

Commissioner Haggart). The same was true in defining industries under Section
201, see, e.g., Certain Motor Ve es and Certain Chassis and Bodies
Therefor, Inv. No. 201-TA-44, USITC Pub. No. 1110 (Dec. 1980) at 15 (Views of
Chairman Alberger) and at 101 (Views of Commissioner Stern).
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4

that has not happened at all in the years since.’® 1Instead, as we held in

Minivans from Japan:**

[W]e reject petitioners’ argument that the "industry"
includes producers of related products, or upstream products
such as parts and components. Nor is the industry defined
as all operations of a legal entity identified as producing
a like product. It is defined specifically to be

domestic producers as a whole of a like product,
or those producers, whose collective output of
the like product constitutes a major proportion
of the total domestic production of that

product.

Section 771(4) also requires that "[t]he effect of
subsidized or dumped imports shall be assessed in relation
to the United States production of a like product . L3

There are exceptions -- agricultural products® and "screwdriver"

plants® come to mind -- but they are exceptions. Might this focus on final

3% Internal Combustion Forklift Trucks from Japan, Inv. No. 731-TA-377
(Final), USITC Pub. 2082 (May 1988), is not an exception. In that

investigation, the articles subject to investigation specifically included
certain components, see Internal Combustion Forklift Trucks from Japan, USITC
Pub. 2082, at A-1 n.l, making appropriate the investigation of whether firms
which did not make those components in the U.S. were really part of the
domestic industry, since they were not making the like product only from
materials and components that were not themselves like products.

Commissioner Brunsdale notes as well that many of the domestic industry
and related parties problems that arise as production becomes componentized
are better addressed as like product problems, with a better analysis possible
if parties recognize that upstream and downstream producers may well
constitute one or more industries, each requiring separate analysis.

3 Inv. No. 731-TA-522 (Final), USITC Pub. No. 2529 (July 1992).

3% Minivans from Japan, USITC Pub. 2529, at 63 (emphasis in original)
(footnotes omitted).

Y See 19 U.S.C. § 1677(4)(E).

3% In recognition of the concern of Congress in preventing easy
circumvention of the antidumping laws, the Commission has created a six factor
test useful in determining whether a firm that assembles parts into a like
product is actually producing the like product. These factors are: (1) the

extent and source of a firm’s capital investment; (2) the technical expertise
(continued...)
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physical transformation reduce productive activity in the United States? Of
course. But just as the Commission must not take into account the possible
costs of enforcement of the law on downstream industries that use a like
product as an input, or on the ultimate consumer, so we should not consider
the possible costs of enforcement of the law on upstream designers and parts
manufacturers. As Commissioners, we exercise power delegated to us by
Congress, and we are keenly aware that our mission is not to further what we
think the ultimate goal was that Congress had in passing these laws, but to
enforce them according to their terms.

On the specific facts of this record, then, Commissioner Brunsdale
determines that Smith Corona is no longer part of the domestic industry
producing the like product (whether defined as PETs or PETs/PEWPs) in the
United States, because as of the day of our determination [[*** 3]]% 1In
contrast, Brother accounted for a significant percentage of U.S. production of
PETs in 1992,° and from 1991 (when the preliminary investigation began) to

the present, its domestic production increased substantially.?

38 (...continued)
involved in domestic production activity; (3) employment levels; (4) the value
added to the product in the United States; (5) the quantities and types of
parts sourced in the United States; and (6) any other costs and activities in
the United States leading to production for the like product, including where
production decisions are made. See, e.g., Sulfur Dyes from China and the
United Kingdom, Invs. Nos. 731-TA-548 & 551 (Final), USITC Pub. 2602, at 10
(Feb. 1993). There was some argument that Brother‘s own Tennessee plant did
not pass this test. Even the respondent now concedes that it does.
Respondent’s Response to Questions at 11.

¥ See Respondent’s Posthearing Brief at 17 & n.3.

% Commissioner Crawford does not join the four preceding paragraphs.
41 Report at I1-17, I-18.

% Report at 1-18.
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Commissioners Brunsdale and Crawford reach the same result -- a domestic
industry that includes Brother and excludes Smith Corona -- by applying the
Commission’s own multifactor test to include Brother and the related parties
provision of the statute to exclude Smith Corona. Under that test, Brother is
part of the domestic industry. The specific factors were discussed at length
in the preliminary investigation. Even then, the Commission found that the
nature and extent of its actual production-related activities performed in the
United States, the number of employees engaged in these activities, the extent
to which Brother sources parts and subassemblies domestically, and the
domestic value added by Brother’s domestic operations sufficed.*?

Since then, the Court of International Trade has upheld Brother’s
standing to file the petition* and Brother now employs even more people at
its plant, has expanded its production operations and has increased
its research and development expenditures.*® Even respondent concedes that

petitioner need not be excluded from the domestic industry.*

43 USITC Pub. 2388, at 11.

44 See Brother Industries (USA), Inc, v, United States, 801 F. Supp. 751,
758-59 (Ct. Int’l Trade 1992).

45 See Report at I-18; Tr. at 25-26; Petitioner‘’s Prehearing Brief at 20-
22 & n.50 ; Petitioner’s Posthearing Brief at 2-3; App. A, at 1-2 & App. Ex.
2, at 4.

‘¢ Respondent’s Response to Questions at 11. We note that Nakajima and
Canon are also subsidiaries owned, in whole or in part, by Japanese companies.
See Report at I-20. No party raised the issue of their exclusion in this
investigation.
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B. Related Parties
The related parties provision, section 771(4)(B) of the Act,* allows
the exclusion of certain domestic producers from the domestic industry. Even
if Smith Corona is a domestic producer (as it undoubtedly was during much of
the period of investigation), this provision excludes it from the domestic

industry.*® Smith Corona has not produced any basic PETs (i.e., those without

text memory) at its central domestic production facility since 1990, having
shifted all such production to its affiliated company, Smith Corona Singapore,
by the end of 1989.%° Because respondent imports the subject goods,®® it is a
related party.3! Thus, we must determine whether appropriate circumstances
exist to exclude respondent from the domestic industry.

In the preliminary investigation, the Commission determined that
exclusion of respondent’s domestic production operations would affect
significantly the overall domestic indicators. However, the Commission

indicated that it was unclear whether respondent’s imports have the effect of

"shielding" it from import competition or whether its primary interests are in

719 U.S.C. § 1677(4)(B).

% The rationale for the related parties provision is the concern that
domestic producers that are related parties may be in a position that shields
them from any injury that might be caused by the imports. See S. Rep. No.
249, 96th Cong., lst Sess. 83 (1979). Thus, including these parties within
the domestic industry would cause the industry to appear healthier than it in
fact is. See, e.g., Sandvik AB v, United States, 721 F. Supp. at 1331-32
(related party appeared to benefit from dumped imports).

4 Report at 1-18, I-19.
% Respondent’'s Singapore facility, which is a wholly-owned subsidiary,
keeps its own financial records, which are consolidated at the corporate

level. Tr. at 185.

%1 19 U.S.C. § 1677(4)(B).
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domestic production or in importation, and respondent was not excluded as a
related party.®%?

This investigation presents a factual situation that, to the best of our
knowledge, is without precedent. The Commission’s experience in applying the
related party provision principally involves the following situations: (1)
both unfinished and finished products are subject to investigation, and
domestic producers of the finished product import the unfinished product for
internal consumption; and (2) domestic producers import products to supplement
their domestic production or serve specific geographical markets.

In this investigation, respondent has a long history of production in
the United States. However, respondent is in the final stages of ceasing
production in the United States. Respondent imports products produced by its
subsidiary in Singapore to replace, not supplement, its U.S. production.

From 1990 to 1992, subject imports accounted for the vast majority of
respondent‘s sales in the United States. Conversely, domestic production
accounted for a minority of respondent’s U.S. sales.®® These data would
support a conclusion that respondent’s primary, major or principal interest
laid even then in importation, not production in the United States. However,
we need not address the vexing questions of defining and quantifying the
necessary level of respondent’s interest in importation. The recdrd clearly
demonstrates that, because respondent is in the final stages of ceasing U.S.
production, its sole interest is in importation. For this reason, we exclude

respondent from the domestic industry.

52 USITC Pub. 2388, at 13.

%3 See Report at I-20.
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III. LEGAL STANDARD

In determining whether a domestic industry is materially injured by
reason of the imports under investigation, the statute directs the Commission
to consider:

(1) the volume of imports of the merchandise which is the
subject of the investigation,

(II) the effect of imports of that merchandise on prices in the
United States for like products, and

(II1) the impact of imports of such merchandise on domestic

producers of like products, but only in the context of
production operations within the United States.®*

In assessing the effect of dumped imports, we compare the current
condition of the domestic industry to that which would have existed had
imports not been dumped.®* Then, taking into account the condition of the
industry, we determine whether the resulting change of circumstances
constitutes material injury.

Historically, the Commission has collected data on the statutory impact
factors listed in 19 U.S.C. §1677(7)(C)(iii) covering a three-year period.
This time period has been designated the period of investigation, and the data
have been presented in the section of the opinion titled "Condition of the
Industry.” 1In general, these data and the trends in these data have been the
information on which some Commissioners make a separate legal conclusion that

the domestic industry is materially injured.

% 19 U.S.C. § 1677(7)(B)(i). 1In making its determination, the Commission
may consider "such other economic factors as are relevant to the
determination.” 19 U.S.C. §1677(7)(B)(ii).

% See 19 U.S.C. §1677(7)(C)(iii).
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In our analysis, we do not make a separate legal or factual conclusion
of whether or not the domestic industry is materially injured. Rather, we
analyze whether the condition of the industry would have been materially
different if the imports had not been dumped. The law requires a
determination that the industry is presently materially injured by reason of
dumped imports.%® Therefore, we focus our analysis on the most appropriate
recent data.

When the Commission made its preliminary determination in 1991, the
record included data collected for the period 1988 to 1990. Litigation has
delayed the Commission’s final determination until September 1993. 1In this
final investigation, the record has been updated to include data for 1991 and
1992.%

The parties have raised an issue of what constitutes the proper period
of investigation, i.e. whether the Commission should evaluate the data
collected for the period 1988 to 1992 or for the period 1990 to 1992. The
parties’ preferences for a particular period appear to be based on their
analysis of the data and trends in the data in reaching a separate legal
conclusion of whether the domestic industry is materially injured. To the
extent that data collected over a multiyear period are relevant or useful in

our analysis, we believe that evaluating more recent data is more consistent

% 19 U.S.C. §1673d(b)(l). See also Chr. Bjelland Seafoods A/C v. United
States, Slip op. 92-196, at 21-22 (Ct. Int’l Trade Dec. 9, 1992) (although

statute directs Commission to consider material injury factors in context of
industry’s business cycle, it does not authorize the Commission to base a
material injury determination on the lingering effects of a past injury).

%7 See Report at I1-3 - I-7; 1-22.
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with the statute and Chr, Bjelland. Therefore, we have considered only the

data for the period 1990 to 1992 in making our determination.®

Iv. MATERIAL INJURY BY REASON OF LTFV IMPORTS

We determine that an industry in the United States is materially injured
by reason of LTFV imports of PETs from Singapore. Because we have found
different like products, we make individual determinations that the domestic
industry producing PETs is materially injured by reason of LTFV imports and
that the domestic industry producing PETs and PEWPs is materially injured by
reason of LTFV imports. However, Commissioners Brunsdale and Crawford join
each other’s analyses as alternate holdings.

Their basic analytic method is the same. In the circumstances of this
investigation, the results of using that method are also the same.®**

A. Volume of the Subject Imports

From 1990 to 1992, LTFV imports of PETs from Singapore accounted for the
largest share of domestic consumption. The market share of the domestic PETs
industry was substantially smaller in comparison.®® The market share of the
subject imports in the domestic PETs/PEWPs industry was naturally smaller

(because no PEWPs are imported from Singapore),®! but still substantial.®® We

*® The Commission has discretion to establish the period of investigation.

See Kenda Rubber Industrial Co. v. United States, 630 F. Supp. 354, 359 (Ct.
Int‘l Trade 1986).

% cf. In the Matter of Magnesium from Canada, Nos. USA-92-1904-05-06,
(U.S.-Canada Binational Panel Review Aug. 27, 1993).

¢ Report at 1-39, Table 20.
¢! Report at I1-20 n.75; I1-38 n.112.

¢2 Report at 1-39, Table 20.
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find the volume of LTFV imports to be significant, particularly in light of
its effects on industry revenue.

B. Effect of LTFV Imports on Domestic Prices

To analyze the effect of subject imports on domestic prices of the like
product and on the domestic industry, we consider a number of factors about
the industry and the nature of the products, like the degree of
substitutability between the subject imports and the domestic like product,
and the dumping margin, which was found to be 15.51 percent.®’

Our examination of substitutability involves an analysis of factors
such as quality and conditions of sales, as well as purchaser preferences.®
Nearly all purchasers responding to the Commission‘s questionnaire stated that
the domestic product and imported PETs are of "comparable" quality.® More
than half of the responding purchasers indicated that they maintain multiple
unrelated sources of supply,®® and most purchasers buy both the domestic and
the imported products.®” The longer delivery times for imports are offset by
higher lévels of inventories.®® Similarly, terms of sale in the form of post-
invoice allowances, offered by both petitioner and respondent, vary in form

and volume, but provide only minor differences between domestic PETs and

€3 58 Fed. Reg. 43,339.

¢4 See Economic Memorandum, EC-Q-095, at 15 (Sept. 13, 1993).
¢ Report at I-42.

6 EC-Q-095 at 16.

§7 EC-Q-095 at 17.

¢ See Report at 1-26, 1-27. Prompt delivery is essential in the PETs
market. Report at I1-26, I-27.
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9

subject imports.®® Therefore, the subject imports and the domestic PETs are

° The staff estimated an elasticity of substitution of 4

close substitutes.’
to 6, which we find to be reasonable.”?

The absence of imports of PEWPs from Singapore during the period of
investigation prescribes a somewhat lower elasticity of substitution between
the subject imports and the broader domestic like product, due to the
additional features and higher price of PEWPs generally.

To determine the effect of the dumping of the LTFV imports on the like
product’s prices requires us to consider as well the elasticities of demand
and supply. The demand for PETs critically depends on the availability of
substitute products. The closest substitute for PETs are PEWPs, though there
is some competition from other word processors and personal computers. The
substitutability of these other products for PETs is limited in the case of
consumers to whom low cost is important, and for them there is no alternative

to a PET. Demand is likely to be fairly inelastic, since many consumers do

want the simplicity of use, low cost, and basic typing functions that PETs can

¢ EC-Q-095 at 16.

° See EC-Q-095 at 15.

71 EC-Q-095 at 15. The staff assumed a similar elasticity, 4 to 6, when
comparing the domestic like product and the subject imports to fairly traded
imports. See EC-Q-095 at 25 and 26. Because fairly traded imports are mostly
made by the same firms as make the domestic like product, it is reasonable to
assume that they are about as substitutable, and the high elasticity of
substitution gives the respondent the benefit of the doubt (since assuming a
high degree of substitutability means that part of the injury caused by the
dumping will be felt by the makers of fairly traded imports).
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best provide.’? The staff‘s estimate of the elasticity of demand for PETs
of -0.5 to -1.25"% therefore appears reasonable.

Broadening the like product to include PEWPs only reduces the elasticity
of demand further. The closest substitutes to the broad like product are
personal computers and word processors that are not portable. These products
tend to be significantly more expensive and.difficult to use for the simpler
tasks consumers use typewriters and PEWPs for. The staff estimated an
elasticity of demand of between -0.25 and -0.95.7* This again appears
reasonable.

The elasticities of domestic supply depend on the extent of U.S.
producers’ excess capacity, alternative production possibilities, and
alternative markets.’® Although capacity utilization for the domestic PETs
and PETs/PEWPs industries is relatively high,’® their domestic supply
elasticity is moderately increased by the large proportion of U.S. production
that is exported, and the high inventory levels that exist.’”” These
conditions would allow the domestic industry to shift additional PETs or PEWPs
to the domestic market quickly in response to a small change in price.

Moreover, the domestic industry can switch production from PEWPs and other

2 See EC-Q-095 at 20.

73 EC-Q-095 at 20.

74 EC-Q-095 at 21.

’S EC-Q-095 at 12.

6 Report at Table 3. This is due in part to exclusion of Smith Corona‘s
data, which show by far the lowest capacity utilization, from the domestic

industry. See EC-Q-095 at 15 n.32.

77 This is also true, even after Smith Corona‘s departure from the
industry. See EC-Q-096 at 2 n.l.
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products to PETs (and from other products to PEWPs) at a very low cost and a
very high speed.’”® These factors undermine the apparent constraints of high
capacity utilization, and led the staff to conclude that the elasticity of
supply is within a range of 3 to 5, for both the PETs and the PETs/PEWPs

industries.’”® We agree.

C. Impact on_the Domestic Industry

The effect of the a highly elastic supply on highly substitutable goods
is that, were PETs from Singapore to increase in price to levels the Commerce
Department would find fair, import sales would drop dramatically, and domestic
suppliers would increase their sales rather than raise prices. It seems
unlikely that prices would increase very much.

The lack of significant price effects, however, is not the whole story.
Because they are close substitutes, domestic PETs and subject imports compete
substantially on the basis of price. A 15.51 percent higher price for the
subject imports would allow the domestic PETs industry to increase its sales
substantially. Even if the ﬁrice of each sale did not increase very much, the
greater quantity sold (and, given the subject import’s market share, that
quantity is likely to be very large indeed) would materially increase the
revenue of the domestic PETs industry.® Therefore, we determine that the
lost revenue caused by the dumping of the subject imports materially injured
the domestic industry. That material injury is most directly felt in lower
output, sales, and profits than would have been the case in the absence of

dumped imports. The effect on other statutory factors -- such as employment,

’® See Report at I-14 & n.49.
79 EC-Q-096 at 2.

% See EC-Q-096 at 2 (Sept. 15, 1993).
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wages, cash flow, and investment® -- either reflects or is derived from the
material effect on revenues caused by the dumping of the subject imports.

On this record, the analysis is not much different for the domestic
industry producing PETs/PEWPs. As noted above, the broader industry would
have been able to make or sell more PETs if the price of respondent’s imports
had been 15.51 percent higher. The relative revenue effect would be somewhat

smaller,®

simply because the broader industry has a greater revenue base, but
it would still be far from inconsequential. We therefore find that broader
industry to be materially injured by reason of the dumping of the subject

imports as well.

V. CONCLUSION
We determine that the information of record in this final investigation
demonstrates that a domestic industry is materially injured by reason by LTFV

imports of PETs from Singapore.

81 19 U.S.C. § 1677(C)(iii).

82 14, at 2.



DISSENTING VIEWS OF CHAIRMAN NEWQUIST

Unlike the majority of my colleagues, I determine that the
domestic industry producing portable electric typewriters is not
materially injured or threatened with material injury by reason
of imports of such typewriters from Singapore which the
Department of Commerce has found to be sold in the United States
at less than fair value. Although I concur with my colleague
Vice Chairman Watson in this result, I reached my negative
determination by a different analytical framework and, therefore,
provide this separate opinion.

As a preliminary matter, I am compelled to comment on the
obvious irony in this investigation: that the petitioner is a
Japanese-owned subsidiary located in the U.S., and the
respondent, a long-established U.S. company with a subsidiary
located in Singapore. Some suggest that the relief granted in
this investigation represents, somehow, a manipulation of our
trade laws -- in effect, that a foreign-owned company should not
have access to U.S. trade law to the detriment of a U.S. company.
I cannot say that I disagree with this suggestion. However, the
Commission is not a law- or policy-making body; by law, we
administer the trade statutes as enacted by Congress and signed
by the President. Therefore, I am required to conduct an
analysis of the facts and data presented in the investigation
which conforms with the statute as written. That analysis and my

conclusions follow.

-4]1-



I. LIKE PRODUCT DOMESTIC INDUSTRY

A. Like Product

Applying the Commission’s traditional six factor like
product test,’ I find the like product consists of portable
electric typewriters ("PETs") including those with memory
capability.? I exclude portable electric word processors
("PEWPs") from this finding.

In the preliminary investigation, the Commission unanimously
determined that the like product included PETs, PETs with memory
capability and PEWPs.’ Two months later, in a final
investigation involving imports of portable word processors
("PWPs") from Japan, which raised many of the same like product
issues, a majority of the Commission determined that PWPs were

not "like" PETs and/or PETs with memory capability.‘’ There has

! The Commission considers: (i) physical characteristics and

uses; (ii) interchangeability of the products; (iii) channels of
distribution; (iv) customer and producer perceptions of the
products; (v) the use of common manufacturing facilities and
production employees; and (vi) where appropriate, price.
Calabrian Corp. v. United States, 794 F. Supp. 377, 382, n.4 (Ct.
Int’l Trade 1992); Torrington v. United States, 747 F. Supp. 744
(Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).

2 My base inclination is to exclude PETs with memory
capability from the like product definition, particularly since
the respondent continues to produce PETs with memory in the U.S.
However, Commerce’s scope determination precludes me from doing
so as it includes PETs with memory capability. 58 Fed. Req.
43,334 (August 16, 1993).

3 Portable ectric Typewrite om Singapore, Inv. No. 731-
TA-515 (Preliminary), USITC Pub. 2388 (June 1991).

4

Certain Personal Word Processors from Japan, Inv. No. 731-
TA-483 (Final), USITC Pub. 2411 (August 1991). It should also be

noted that, Brother Industries (USA), Inc. ("BIUSA"), the
(continued...)
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been no significant change in technology or product
characteristics and uses since that final investigation nor have
the parties raised persuasive arguments which cause me to depart
from the like product analysis in PWPs from Japan. Accordingly,
I adopt and incorporate by reference the relevant portions of
that analysis here.

B. Domestic Industry

This investigation raises three domestic industry issues:
first, whether the petitioner, BIUSA, is a domestic pfoducer;
second, whether Nakajima and Canon are domestic producers; and
third, whether the domestic operations of the respondent, SCC,
are related to its operations in Singapore and, if so, whether
SCC’s domestic operations should be excluded from the domestic
industry.

1. Whether BIUSA is a Domestic Producer

As I noted at the outset, I am troubled by BIUSA’s status as
a petitioner in this investigation. Although the Court of
International Trade found BIUSA to be an interested party with
standing to file the instant antidumping complaint,® I do not

believe that this precludes me from determining, as I did in the

*(...continued)

petitioner in the instant investigation, was a respondent in PWPs
from Japan and that Smith-Corona Corp. ("SCC"), the respondent
here, was the petitioner in that investigation.

s Brother Industries (USA), Inc. v. United States, 801 F.
Supp. 751 (Ct. Int’l Trade 1992).
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PWPs from Japan final investigation, that BIUSA is not a domestic
producer.

In considering whether a firm is a domestic producer, the
Commission looks to the overall nature of production-related
activities in the United States. Specifically, the Commission
examines such factors as: (1) the extent and source of a firm’s
capital investment; (2) the technical expertise involved in
United States production activity; (3) the value added to the
product in the United States; (4) employment levels; (5) the
quantities and types of parts sourced in the United States; and
(6) any other costs and activities in the United States directly
leading to production of the like product.® The Commission has
held that no single factor, including value added, is
determinative and that value added information becomes more
meaningful when other production activity indicia are taken into
account.’

I scrutinized the data concerning BIUSA’s U.S. operations

and find that it is more established as a domestic producer than

¢ See, e.g., Generic Cephalexin Capsules from Canada, Inv. No.
731-TA-423 (Final), USITC Pub. 2211 (August 1989); Certain All-

Terrain Vehicles from Japan, 731-TA-377 (Final), USITC Pub. 2163

(March 1989); Erasable Programmable Read Only Memories from
Japan, Inv. No. 731-TA-288 (Final), USITC Pub. 1927 (Dec. 1986)

at 11 & n.23; Low-Fuming Brazing Copper Wire and Rod from New
Zealand, Inv. No. 731-TA-246 (Final), USITC Pub. 1779 (Nov. 1985)

at 6.

? See, e.g., Color Television Receivers from the Republic of

Korea and Taiwan, Inv. Nos. 731-TA-134 and 135 (Final), USITC
Pub. 1514 (May 1984) at 7, 8.
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it was at the time of the PWPs from Japan determination.®
However, while it produces more of its component PET parts in the
U.S. than in 1991, a large number are still imported from its
parent in Japan or other related sources. Thus, for me, it
remains a close question and, in important aspects, I question
whether BIUSA is today a domestic producer. On balance, however,
I find BIUSA to be a domestic producer.’

2. Whether Nakajima and Canon are
Domestic Producers

Like BIUSA, Nakajima and Canon are subsidiaries of Japanese
companies located in the United States. Unlike BIUSA, however,
both are relatively new ventures and substantiallylless
established as U.S. producers. Nakajima began its U.S.
operations in 1989 and, until 1991, was [* * * * % % *x % * % *x *

k¥ % % % *k *k * *x *k *k *k k *k *k * * * %k %k * * * * *k *k * * *k *x * * * *

* % %7 Although Nakajima is [* * * % % % & % % * % * % * % % *
* k k k k k % * x k k k k x x x * *x *x *x *x *x * *] compared to
BIUSA and SCC. Nakajima employs [* * * & % % % % % % % % *x % %]
than either BIUSA or SCC, and has made [* * * * * * % %] capital
investment in its facilities or in research and development

efforts.!

See, e.g., Report at I-18-19; Tables 6, 16.

° I note that this finding, in effect, gives BIUSA the benefit
of the doubt -- without it, I would be hard pressed to proceed to
an injury analysis.

10 Report at I-20.

1 Report at Tables 6, 15, 16.
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Canon is an even later entrant in the industry, establishing
U.S. operations in 1991." The evidence in the record suggests
that Canon is primarily [* * * * % % % % % % *x % % % % % % * *x *
* * * x x % % * *] a domestic producer. Canon employs [* * * * #
* *# % * % ] than Nakajima, and has made [* * * * * * * *] capital
investment in its facilities or in research and development
efforts.”

For these reasons, I find that neither Nakajima or Canon is
a domestic producer as contemplated by the statute. Accordingly,
I do not consider their data in the aggregate condition of the
domestic industry.*

3. Whether SCC is a Related Party and Should be
Excluded from the Domestic Industry

Under section 771(4) (B) of the Tariff Act of 1930, when a

producer is related to an exporter or importer of the product
under investigation, or is itself an importer of that product,
the Commission may exclude such producers from the domestic
industry in "appropriate circumstances."!®* Application of the
related parties provision is within the Commission’s discretion

based upon the facts presented in each case.'®

12 Report at I-20.

13 Report at Tables 6, 15, 16.
" I note, however, that had I included either Nakajima and/or
Canon in the domestic industry, my injury determination would not
change.

18 19 U.S.C. § 1677(4) (B).

16

Empire Plow Co. v. United States, 11 CIT 847, 675 F. Supp.
(continued...)
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The Commission generally applies a two-step analysis in
determining whether to exclude a domestic producer from the
domestic industry under the related parties proviéion. The
Commission first considers whether ﬁhe company qualifies as a
related party under section 771(4) (B), and second whether in view
of the producer’s related status there are "appropriate
circumstances" for excluding the company in question from the
definition of the domestic industry. At the direction of
Congress, the Commission employs the related parties provision to
avoid any distortion in the aggreéate data bearing on the
condition of the domestic industry that might result from
including related parties whose operations are shielded from the
effects of the subject imports.”

The Commission generally examines three factors in deciding
whether appropriate circumstances exist to exclude a related
party:

(1) the position of the related producer vis-
a-vis the rest of the domestic industry;

(2) the reasons why the domestic producer has
chosen to import the product under
investigation, i.e., whether to benefit from
the unfair trade practice or to enable the

*(...continued)
1348, 1352 (1987).

v S. Rep. No. 249, 96th Cong., 1st Sess. 83 (1979) ("... where
a U.S. producer is related to a foreign exporter and the foreign
exporter directs his exports to the United States so as not to
compete with his related U.S. producer, this should be a case
where the ITC would not consider the related U.S. producer to be
a part of the domestic industry.")
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producer to continue production and compete
in the domestic market; and

(3) the percentage of domestic production
attributable to related producer.'®

The Commission has also considered whether a company’s data
regarding domestic production activities are segregated from its
importing operation and whether the primary interests of the
related producers lie in domestic production or in importation.®®

Obviously, the U.S. operations of SCC are "related" to its
operations in Singapore as the U.S. parent is the importer of
PETs manufactured by its Singapore affiliate. The remaining
question is whether appropriate circumstances exist to exclude
SCC’s U.S. operations from the domestic industry data in this
investigation.

It seems evident that SCC benefits from such imports or it
would not have moved its production to Singapore in the first
place. 1In addition, as it concerns PETs and PETs with memory
capability, SCC’s level of imports compared to dpmestic
production suggests that its primary interest lies in

importation.?® Most importantly, the effect of SCC’s relocation

of its PET production during the period of the investigation on

18 See, e.g, Heavy Forged Handtools From The People’s Republic
of China, Inv. No. 731-TA-457 (Final), USITC Pub. 2357 (Feb.

1991) at 18.

19 See, e.q, Heavy Forged Handtools From The People’s Republic
of China, Inv. No. 731-TA-457 (Final), USITC Pub. 2357 (Feb.

1991) at 19.

20

Report at Tables 3, 19.
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the aggregate industry data is the precise distortion that the
exclusion provision contemplates. Inclusion of SCC’s domestic
operations data provides an analytically unfealistic view of the
industry as its declines in production mask the performance of
other domestic producers. Thus, in order to capture the
condition of the domestic industry, SCC’s transition from
producer to producer/importer must be taken into account; if not,
the analysis is one of apples to oranges, ji.e., the industry with
SCC as a producer compared to the industry after its voluntary
transition to producer/importer. Accordingly, I have determined
to exclude SCC’s data from the aggregate industry data.
Therefore, as a reshlt of these findings, my assessment of
the condition of the domestic industry is based on data for
producers which, in fact, are producers of the like product, and
excludes from that assessment producers whose domestic operations
do not rise to the level of a domestic producer or whose domestic

operations are related to subject producers in Singapore.
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III. CONDITION OF THE DOMESTIC INDUSTRY

Domestic consumption of PETs?’ declined by more than 20%
during the period of investigation.? 1In contrast, domestic
shipments of PETs produced by the domestic industry declined by a
smaller percentage; thus domestic industry’s share of domestic
consumption increased during the period.?® The domestic
industry’s production of PETs increased between 1990-92.?" The
domestic industry’s average of period capacity increased
throughout the period, and its capacity utilization rates were
healthy throughout the period, although they did decline modestly
between 1991-92.%® The domestic industry’s inventories declined
between 1990-91, and increased in 1992.%* As a ratio to U.S.
shipments, however, the 1992 inventory level was not
significant.?

The number of employees employed in domestic PET industry

declined between 1990-91, and increased in 1992 to a level above

# Hereinafter use of "PETs" includes PETs with memory
capability unless otherwise stated.

% Report at Table 2. Although the Commission has available to
it five years of ‘data, 1988-92, my analysis focusses on the most
recent three years, i.e., 1990-92.

2 Report at Tables 2, 4.

2 Report at Table 3.

25 Id

2 Report at Table 5.

27 Id-
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that in 1990.% Hours worked, wages paid, and total compensation
paid all followed a similar trend.®

| The domestic industry’s net sales of PETs held constant
between 1990-91 and increased in 1992.% Although the domestic
industry reported operating and net [* * * ] in 1990, by 1991,
both indicators were [* * * * % * * * * * * % *x’'] The industry
again reported [* * * * ] financial results in 1992, though at
levels [* * *] those of the previous year.® 1Its operating
income margins [* * * % % *x % % % *x * % %)

The domestic PET industry’s capital expenditures [* * * % *)
throughout the period of investigation.®® 1Its research and
development expenditures [* * * * * * * * *] between 1990-91, and
[* * * * ] in 1992.%

Based upon the foregoing, I find that domestic industry

producing PETs is not experiencing material injury.

i Report at Table 6.
29 Id

0 Report at Table 9.

3 Idc
2 Id.
3 Id.

3 Report at Table 15.

35

Report at Table 16.
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IV. NO THREAT OF MATERIAL INJURY BY REASON OF LESS THAN FAIR
VALUE IMPORTS

Section 771(7) (F) of the Tariff Act of 1930 directs the
Commission to determine whether a U.S. industry is threatened
with material injury by reason of imports "on the basis of

evidence that the threat of material injury is real and that

-52-
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actual injury is imminent.' I have examined each relevant

% The Commission must consider ten factors in the threat

analysis. They are:

(I) if a subsidy is involved, such information as may be
presented to it by the administering authority as to the nature
of the subsidy (particularly as to whether the subsidy is an
export subsidy inconsistent with the Agreement),

(II) any increase in production capacity or existing unused
capacity in the exporting country likely to result in a
significant increase in imports of the merchandise to the United
States, '

(III) any rapid increase in United States market penetration
and the likelihood that the penetration will increase to an
injurious level,

(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a depressing or
suppressing effect on domestic prices of the merchandise,

(V) any substantial increase in inventories of the merchandise
in the United States,

(VI) the presence of underutilized capacity for producing the
merchandise in the exporting country,

(VII) any other demonstrable adverse trends that indicate
probability that importation (or sale for importation) of the
merchandise (whether or not it is actually being imported at the
time) will be the cause of actual injury,

(VIII) the potential for product shifting if production
facilities owned or controlled by the foreign manufacturers,
which can be used to produce products subject to investigation(s)
under section 1671 or 1673 of this title or to final orders under
section 1671e or 1673e of this title, are also used to produce
the merchandise under investigation,

(IX) in any investigation under this title which involves
imports of both raw agricultural product (within the meaning of
paragraph (4) (E) (iv) and any product processed from such raw
agricultural product, the likelihood there will be increased
imports, by reason of product shifting, if there is an
affirmative determination by the Commission under section
705(b) (1) or 735(b) (1) with respect to either the raw
agricultural product or the processed agricultural product (but
not both), and

(continued...)
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statutory factor and discuss each in turn below.

Imports from Singapore increased slightly between 1990-91,
and declined in 1992 to a level approximately 10% below that in
1990.¥ The productive capacity of producers in Singapore [* #* *
* * % * * *] during the period of the investigation.®
Production [* * * * *] between 1990-91, and [* * * * % * % % % %]
level in 1992.% Accordingly, Singapore’s capacity utilization,
which is [* * * * * % * % * * * *x * * * *] during the period.*
Producers in Singapore reported [* * * * * * % * * * % * ] during
the period of the investigation.® Importer’s inventories

declined throughout the period of investigation and, in 1992,

*¥(...continued)

(X) the actual and potential negative effects on the existing
development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced
version of the like product.

19 U.S.C. § 1677(7) (F) (i) .

In addition, the Commission must consider whether dumping
findings or antidumping remedies in markets of foreign countries
against the same class or kind of merchandise suggest a threat of
material injury to the domestic industry. See 19 U.S.C. section
1677 (7) (F) (iii).
¥ Report at Table 19.

38 Report at Table 18.

39 Id
40 Id
41 Id
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represented approximately the [* * % * % % % % % % % % % * *x & *
* ko ok k ko k Kk k ok k ok k k ok k k k k k k k Kk k k k *k k * *x * %7
Pricing data obtained by the Commission demonstrate a
general decline in prices for both the domestic product and the

subject imports.® These data also show mixed under and
overselling by the subject imports.* I am not persuaded,
however, that the price declines for domestic PETs are related to
unfair imports from Singapore. Rather, I find that the declines
reflect the nature of the product cycle. As technology advances
and the cost of the technology is spread over increased
production, prices will decline.** Here, also, price declines
appear to be attributable in part to competition from PEWPs.
During the period of the investigation, petitioner’s sales of
PEWPS [* * % % *x % % % % * x ] In 1990, petitioner’s sales of
PEWPs were [* * * *] of its sales of PETs; in 1992, its PEWP
sales were [* * * * * ] of its PET sales.® Although PEWPs

remain more expensive than PETs and have different

2 Report at Table 17.
“° Report at Tables 21-23.

44 Id-

4 Anyone who has purchased a first generation appliance, such
as a stereo TV or compact disk player, can appreciate this
phenomenon -- the prices of the more advanced second and third
generations are usually only a fraction of the price of the
first.

4 Report at Table 11.

v Report at Tables 9, 11.
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characteristics and uses, PEWP unit values have [* * * % % *x * *
* % *‘] as a result, PEWPs have increasingly become more
affordable to purchasers who want additionél characteristics and
uses not available with PETs.*® Accordingly, I do not find any
evidence in the record to suggest that imports of PETs from
Singapore will imminently enter the market at prices that will
have a depressing or suppressing effect on domestic PETS.

Nor do I find that continued imports of PETs from Singapore
will have negative effects on BIUSA’s development and production
of advanced versions of the like product. Petitioner already
produces several types of PETs with varying degrees of advanced

features, in addition to its line of PEWPs.

V.  CONCLUSION

For the foregoing reasons, I find that the domestic industry
producing portable electric typewriters including those with
memory capability is not materially injured or threatened with

material injury by reason of less than fair value imports from

Singapore.
“ Id.
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DISSENTING VIEWS OF VICE CHAIRMAN PETER S. WATSON
Portable Electric Typewriters From Singapore
Inv. No. 731-TA-515 (Final)
Based on the record in this final investigation, I
determine that the industry in the United States producing both
portable electric typewriters (PETs) and portable electric word
processors (PEWPs) is not materially injured by reason of imports
of PETs from Singapore that the Department of Commerce (Commerce)
has found to be sold at 1less than fair value (LTFV). I also
determines that the industry in the United States producing both
PETs and PEWPs is not threatened with material injury by reason of
the LTFV imports.'
I. LIKE PRODUCT
In the preliminary investigation, the Commission
determined the like product to be all PETs (including portable
automatic typewriters (PATs)) and PEWPs. In this final

investigation, I find that the record confirms that there is no

clear dividing line between PETs and PEWPs.?

In Certain Personal Word Processors from Japan (Word

!  wWhether the establishment of an industry in the United
States is materially retarded by reason of the subject imports is
not an issue in this investigation and will not be discussed
further.

2 My 1like product determination is 1limited to portable
electric word processors and does not include non-portable word
processors. He notes that data in the record concerning customer
perceptions indicates that the portability of PETs and PEWPs
distinguishes them from non-portable word processors. Staff Report
at I-13-14. Moreover, he notes that Commerce’s scope definition
emphasizes the portability and the self-contained nature of the
unit. 58 Fed. Reg. 43334 (August 16, 1993).
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Processors), the Commission determined that ‘"personal word
processors are distinguishable from PETs and PATs", and, therefore,
declined to include them in the like product with personal word
processors (PWPs).’ As we noted in the preliminary investigation,
the Commission is not bound to follow in a subsequent case a like
product definition presented in an earlier investigation.® Word
Processors and the instant case can be distinguished, however, on
the issue of like product. In Word Processors the Commission’s
task was to determine the appropriate like product corresponding
to all word processors including non-portable word processors.
Here, where portability and self-containment are distinguishing
features of both PETs and PEWPs, the issue should be reviewed de

novo.

There is 1little question that the production processes,
manufacturing facilities, employees, and channels of distribution
are the same or similar for PETs as for PEWPs.’ With respect to
the manufacture of PETs and PEWPs, there are different product

lines produced within the same manufacturing facility.® Although

* cCertain Personal Word Processors from Japan, Inv. No. 731-
TA-483 (Final), USITC Pub. 2411, at 13 (Aug. 1991).

* Portable Electric Typewriters from Singapore, Inv. No. 731-
TA-515 (Preliminary), USITC Pub. 2388 (June, 1991) at 7. See,

Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1088
(CIT 1980).

* The parties to this investigation agree that PETs and PEWPs
cannot be distinguished on these bases. See, Respondent’s
Prehearing Brief at 2; Petitioner,s Prehearing Brief at 18;
Petitioner’s Posthearing Brief at 9; Tr. at 58-63.

® Respondents contend that PETs and PEWPs are produced on
the same production lines by the same basic production process with
the only real modification being in the nature of the components
going to the line. Respondent’s Posthearing Brief at 2; Tr. at
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employees are generally assigned to a particular product line, many
jobs are interchangeable.’

The physical structure and appearance of both PETs and PEWPs
are similar. Both are portable and unitary, incorporating a
keyboard and a printing mechanism. Both PETs and PEWPs are
presented by retailers as a continuum of products sold on the same
retail shelf.® The evidence also supports the conclusion that
consumers of both PETs and PEWPs are the same class of persons
consisting of students, families, small business owners and home
office workers.’ To a large degree, PETs and PEWPs are
interchangeable. They both perform the same basic function of
putting printed text on paper through operation of an electronic
keyboard. Many of the features and functions of PETs and PEWPs
overlap and PEWPs have a separate key allowing them to function as
a typewriter.!° Although consumers producing documents of 20 pages
or more are likely to purchase a PEWP rather than a PET, a PET is
able to perform that task.!' With regard to price, it appears that

the prices for PETs, PATs and PEWPs depict a continuum which is

138.

7 Tr. at 59, 61-63.

& Tr. at 140.

° Respondent’s consumer survey data indicates that a similar
number of purchasers use PATs and PEWPs for personal/at home
applications. Respondent’s Response to Questions at 3,4; Tr. at
138, 158, 160.

1 Response of Smith Corona to Questions at 3.

'  Respondent’s Response to Questions at 6. Many consumers
seeking to produce and edit 1lengthy documents will purchase
personal computers although they are significantly more expensive
than PETs and PWEPs and are not self contained.
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reflective of gradations in product features and sophistication.

In its purchaser questionnaires, the Commission asked if other
products, such as PEWPs, could be substituted for PETs in their end
uses. A review of that evidence indicates significant, albeit
limited; substitutability between PETs and PEWPs such that this
Commissioner can only conclude that the dividing line between PETs
and PEWPs is blurred.®

To conclude, based on the record in this final investigation,
a like product consisting of all PETs and PEWPs is most like the
articles subject to investigation, namely PETs from Singapore.
II. OMESTIC INDUSTRY RELATED PARTIES

A. Brother Industries (USA), Inc.

In the preliminary investigation, the Commission determined
that petitioner, Brother Industries (USA), Inc. (BIUSA), engaged
in sufficient production-related activity in the United States to

4

be considered a domestic producer.'* The evidence gathered in this

final investigation indicates that it is appropriate to include

? Respondent’s Vice President of Marketing stated that there
is about a $100 price difference between a high end PAT and a low
end PWEP. Tr. at 159,160. Evidence presented by the respondent
in its Response of Smith Corona to Questions at 8, suggests,
however, that the price difference may be far less.

13 Report at I-13-14, I-43. Purchasers most frequently
reported PEWPs as possible substitutes for PETs in their intended
applications. Thirteen of 19 purchasers indicated that PEWPs could
be substituted for PETs. A majority of purchasers noted, however,
that the difference in price between PETs and PEWPs was an
important factor that consumers considered in choosing between the
two types of machines.

4 portable Electric Typewriters from Singapore, at 11.
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petitioner in the domestic industry.’ Although domestic value
added to its PETs is still relatively low'®, during the period of
investigation petitioner has significantly expanded its PET
production, the value of its domestic assets, employment, and
research and development expenditures.! Moreover, the petitioner
has announced plans to move virtually all of its research and
development operations to the United States and to build an
addition to its domestic production facility.'

B. Smith Corona Corporation

A more difficult question is whether the respondent, Smith
Corona Corporation, should be treated as a domestic producer.
Although the record indicates that Smith Corona has been a domestic
producer during a significant part of the Commission’s period of
investigation, I conclude, for the reasons expressed below, that
it should be excluded from the domestic industry as a "related
party".

The record indicates that Smith Corona has not produced any
basic PETs (those without text memory) at its sole U.S. plant in

Cortland, N.Y. since 1990, having shifted all production of basic

*  In reaching this conclusion, Vice Chairman Watson notes

that the Court of International Trade has recently considered the
Commission’s six factor test in deciding that the petitioner had
standing to file its petition on behalf of the domestic industry.
Since the time the petition was filed in 1991, petitioner has
expanded its domestic operations significantly.

¥ Report at D-3.

7 Report at I-18.

18 _I__d_o
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PETs to its affiliate, Smith Corona Singapore.'> The evidence in
this final investigation demonstrates that respondent currently has
a minimal interest, at best, in domestic production of PETs and
PEWPs.?* Recent developments indicate that respondent has taken
significant steps to move even the balance of its domestic
production to Mexico.?’ This phase out began in the fall of 1992
and is expected to take approximately one year to complete.?
Although it is not clear whether respondent is currently a
domestic producer, it is clear that during the five years for which
the Commission collected data, respondent did produce significant
quantities of PETs and PEWPs in the United States.?® Respondent

was, therefore, a part of the domestic industry producing PETs and

¥ Report at I-18.
% In 1991 and 1992 respectively, approximately [* *

*] of Smith Corona’s combined PET and PEWP shipments were
domestically produced. See, Report at Table 4 and Table 20.
Domestic value added to those domestically produced shipments of
PETs and PEWPs was below [***], Report at D-4.

'  Respondent’s Response to Questions at 17-18. In its
preliminary determination at page 13, the Commission stated that
"(a)t the present time it remains unclear... whether the primary
interests of SCC in this instance are in its domestic production

or in importation". This question has now been answered
definitively. In its Response to Questions at page 17, respondent
has stated "that it is clear that [* * * %

* * * * * * * * * * * *

* *].

2 Id.; Annual Report, Smith Corona Corporation, 1992.
Respondent has indicated that [* * * *

* * * * * *] Respondent’s
Response to Questions at 17. It is expected that Smith Corona’s
worldwide engineering, product design, customer service, and
administrative support activities will remain in the United States.

Report at I-19.

2 Report at Table 2.
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PEWPs during the period of investigation.?®

There are, however, ample reasons for excluding Smith Corona
as a "related party" from the domestic industry. The governing
statute provides that when a domestic producer is related to
exporters or importers or is itself an importer of the LTFV
imports, the term "industry" may be applied in appropriate
circumstances fo exclude that producer from those included in that
industry.® 1In the instant case, respondent is clearly a related
party, being both an affiliate of the largest Singaporean exporter
and the importer of the vast majority of PETs from Singapore.® For
the reasons set forth below, appropriate circumstances exist ﬁo
exclude Smith Corona’s Cortland, N.Y. operations from the domestic
industry.

In determining whether appropriate circumstances exist to
exclude a related party’s domestic production from the domestic

industry the Commission has traditionally looked at a number of

2 The Commission has previously considered domestic
operations data for that portion of the period of investigation
for which a departing domestic producer was still part of the
industry. See, Extruded Rubber Thread From Malaysia, Inv. Nos.
303-TA-22 and 731-TA-527 (Final) September, 1992. The question of
whether appropriate circumstances exist to exclude a particular
"related party" domestic producer is a separate issue to be reached
on a case-by-case basis.

» 19 U.S.C. Section 1677 (4) (B).

% In addition to Smith Corona, the record indicates that
Olivetti began producing PETs in Singapore in [**#%*], It 1992
Olivetti USA accounted for ([****] of PET imports from Olivetti
Singapore. In 1993, Olivetti Singapore projects that its share of
exports going to the United States will fall to zero. Report at
I-37.
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factors.” Those factors include: 1) the percentage of domestic
production attributable to the importing producer; 2) the reasons
the U.S. producer has decided to import the product subject to
investigation; 3) the position of the related producer vis-a-vis
the rest of the industry, i.e. whether inclusion or exclusion of
the related party will skew the data for the rest of the industry;
and 4) whether the related party is shielded from the effects of
the subject imports. The unique circumstances of each
investigation necessarily require a casé—by-case analysis of these
factors.

In the case of Smith Corona, the record indicates a rapid and
steady decline in U.S. production of PETs and PEWPs.?”® As a direct
result of recent steps taken by respondent’s board of directors,
its remaining share of domestic production is expected to reach a
de minimis level by the end of 1993.%° Respondent contends that it
benefits from the Singaporean imports because "it was enabled by
its off-shore assembly operations to lower costs, reduce prices
responsively, continue its production of high-end PATs and PEWPs
“and compete in the U.S. market."* This statement supports the

conclusion that Smith Corona intended to subsidize its remaining

¥ see, Certain Carbon Steel Butt-Weld Pipe Fittings From
China and Thailand, Inv. Nos. 731-TA-520 and 521 (Final) June,

1992.

2 [* * * * * *

* * * * * * *
* * * * * *

* * * * * * *
* * * * *)

¥ Annual Report of Smith Corona Corporation, 1992.

Respondent’s Posthearing Brief at 5.
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domestic production of high-end machines by importing and selling
LTFV imports from Singapore. In seeking to obtain a competitive
advantage through cost reduction, Smith Corona determined to shift
its production offshore and focus on importation. The evidence
indicates, therefore, that Smith Corona’s pricing policies received
some benefit from the LTFV imports.

The inclusion of Smith Corona‘’s financial data for its
Cortland operation would also have a significant distorting effect
on the picture of the domestic industry as a whole. 1In the past,
the Commission has considered excluding a domestic producer that
has benefited financially from LTFV imports to the extent that
inclusion of its data would otherwise mask injury to the balance
of the domestic industry because such a producer was performing
substantially better than non-importing producers.® 1In this case,

including Smith Corona’s [ * * *x 32 *

3  see, Certain Carbon Steel Butt-Weld Pipe Fittings From
China and Thailand, Inv. Nos. 731-TA-520 and 521 (Final) June, 1992

at 17.

% Compare Report at table B-6 with Report at table B-3.
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* * * * *33)

Finally, I note that the petition was filed by Brother
Industries (BIUSA), which is responsible for the [ * ] of
domestic production.® The statute is most faithfully adhered to
by determining the impact of the LTFV imports on the industry
comprised solely of BIUSA and the other smaller domestic producers
which have alleged material injury by reason of Smith Corona’s LTFV
imports.® If Smith Corona was not excluded as a related party for
purposes of the Commission’s material injury determination, the
Commission would be placed in the anomalous position of having to
attempt to measure the impact of the LTFV imports imported by Smith
Corona on an industry which consists primarily of Smith Corona and
BIUSA.

III. NO I NJURY BY SON OF LTFV IMPORTS
A. Volume of the LTFV Imports
The record indicates that the volume of LTFV imports is

significant and has increased steadily over the five year period

33 l-g.

3 Brother Industries accounted for [ * ] of combined PET/PEWP
production in 1992.

¥  In lieu of excluding Smith Corona as a related party,
Respondent has suggested that the Commission "disaggregate" the
data in determining causation. Respondent’s Posthearing Brief at
9-10. Vice Chairman Watson notes, however, that the Commission in
reaching its determination must consider the impact of the imports
on the defined domestic industry "as a whole". See, e.dg., United
Engineering & Forging v. United States, 779 F. Supp. 1375 (Ct.
Int’l Trade 1991); Minivans From Japan, Inv. No. 731-TA-533 (Final)
July 1992 at 16, footnote 50.
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for which the Commission gathered information.®* Despite the
overall increase in LTFV imports from 1988 through 1992, the
domestic industry (excluding Smith Corona), steadily increased to
an even greater extent its market share in terms of both quantity
and value.? When viewing the most current three year period for
which the Commission gathered data, the LTFV imports actually lost
market share while at the same time the domestic industry gained
market share.® The market share data discussed above should be
considered in the context of the declining trends in U.S.
consumption.® When done so, it becomes readily apparent that the
domestic industry excluding Smith Corona has been remarkably
successful in gaining market share during times of trouble for the
industry as a whole.

B. The Effect of the LTFV Imports on Domestic Prices

The pricing data available to the Commission do not

demonstrate price suppression or price depression by the LTFV

¥ Report at B-8.

¥ Id. at B-3. [* * * * *
* %* * %* * * *
* * * * * * *

* * * * * *
* * * *]

38

Although Vice Chairman Watson has considered data from the
entire period of investigation from 1988 through 1992, he places
the most weight on the most current three year period in making his

material injury determination. Id. at B-3. [* * *

* * * * * * *

* * * * * * * %
* * * * * * *

* * * *]
¥ 1d. [* * * * *

* * * * * * *

* * * * * * *

* * * * * *].
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imports. Moreover, there are significant flaws in that data.

Commission staff verification of [ * * ‘ °

* * * x4 * * 1%

In addition to the above, it appears that price comparisons
are tenuous because within each product definition, each supplier
sells various models of PETs and PEWPs for which prices vary
according to features and functions. As a result, changes in
prices may not be representative of price trends. Instead they may
reflect a shift or variation in the product mix sold by the
supplier during different quarters.®> Moreover, it is difficult
to take into consideration the degree to which improvements in
technology have led to the generally declining prices of PETs and

PEWPs (namely advances in the speed and processing power of

* see, U.S.I.T.C. Verification Report, Inv. No. 731-TA-515
(Final) at 8-9. In order to establish appropriate price
comparisons, U.S. producers, importers and purchasers were
specifically requested to report selling or purchase prices net of
any post-invoice allowances or rebates.

“1d, at 9. [

I
* o % *
* ok * ¥ *
* % % % ¥
* k% % ¥
* % % ¥

*

*

*

*

*
*]. Report at I-44

.

2  Report at I-44.
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semiconductors and the concomitant drop in their prices and by
extension, prices of personal computers).®

The pricing data gathered by staff indicates that overall
prices for PETs and PEWPS declined during the five year period of
investigation.* The data do indicate, however, that prices of
domestically produced PETs and PEWPs declined at a greater rate
than the LTFV imports, and, further, that in some instances prices
of the LTFV imports increased or remained substantially flat over
the period of investigation.* Pricing comparisons at the
wholesale level [ * * ] show mixed
underselling and overselling by the LTFV imports.* 1If, however,
those pricing comparisons are recalculated to [ *

* * *]‘7

Due to the flaws in the pricing data, staff also provided the

“  fThere is also some indication that the declining demand

for PETs puts downward pressure on wholesale prices of PETs. Report
at F-3.
* Report at I-44-49.

 1d. See specifically Table 22.

“ Report at Tables 21,22 and 23. [* * *
* * * * * * *
* * * * * * *
* * * * * * *
* * * * * * *
* * *]

Y 1d. (* * * * * *
* * * * * * * *
* * * * * * *
* * * * * * *
* * %* * * *]
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Commission with U.S. producers’ and importers’ average unit prices
of basic and dictionary PETs.* Use of this data is also
problematic. Although the average unit valﬁe data compares prices
for basic and dictionary PETs, it does not take into consideration
the product mix of different models within those types of PETs.
In any event, the adjusted data do not reveal predominate
underselling by the LTFV imports.*

Overall, average unit values of the LTFV imports declined over
the period of investigation.® 1In contrast, domestic producers’
average unit values of all PETs and PEWPs combined remained
relatively stable over the five year period of investigation and
actually increased in the three year period from 1990 to 1992.%

Based on the factors noted above, I find that the record does
not contain evidence that the LTFV imports had any significant
price effects on domestic prices.

C. The Impact of the LTFV Imports on the PET/PEWP Industry

The financial data excluding Smith Corona depict a resilient
and healthy industry that is not suffering from material injury.
U.S. producers gained significant market share over the period of
investigation.*® U.S. producer’s capacity, production, shipments,

number of production workers, total compensation and productivity

“ Report at E-3-5.
49 E.
* Report at B-3. [*#* * * *
* * %* * * * * *
* * * * %* *]
51 I_d_o

2 Report at I-22-33, table B-6.



71

increased steadily in each year during the five year period of
investigation. Operating income fluctuated over the full period

3

of investigation but rose during the last three years.® The record

indicates that capital expenditures and research and development
expenses for BIUSA [ * * )%

The record evidence simply does not demonstrate that the
domestic PET/PEWP industry is experiencing any injury by reason of
the LTFV imports. The market share gained by the LTFV imports was
not at the expense of the domestic industry.®®* Both the petitioner
and respondent alleged lost sales and revenues. None of those
allegations were confirmed.®®

Although domestic PETs and PEWPs compete with the LTFV
imports, substitutability between PETs produced by Smith Corona and
BIUSA is limited by non-price factors. Wholesale purchasers have
indicated that they consider such factors as payment terms,

delivery time, quality, features and advertising allowances along

with price.®” Many retailers also consider it important to provide

B2 1d. (* * * * *
* * * * * * *
.k * * * * * *
* * * * * * *
* *] See, Report at Table 4 and Table 13.

** Report at I-32-33.

** Report at I-17-18 and table 2. [* * *
%* * * * * *

* * * * * * *

* * * * * * *

* * *].

Report at I-51, F-3.

* Report at I-S51, F-3.
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customers with a choice between competing models, and, therefore,
buy from both Smith Corona and BIUSA.*

Based on the above, I conclude that the industry in the United
States producing both portable electric typewriters (PETs) and
portable electric word processors (PEWPs) is not materially injured
by reason of imports of PETs from Singapore that the Department of
Commerce (Commerce) has found to be sold at less than fair value
(LTFV) .

Iv. NO THREAT OF MATERIAL INJURY BY REASON OF LTFV PORTS

Section 771(7) (F) of the Tariff Act of 1930 directs the
Commission to determine whether a U.S. industry is threatened with
material injury by reason of LTFV imports "on the basis of evidence
that the threat of material injury is real and that actual injury
is imminent."** Upon consideration of the statutory threat factors®
relevant to the circumstances of this case, there exists no real
and imminent threat of material injury by the LTFV imports.

The share of Smith Corona Singapore’s exports going to the

United States has [ * * el *

*® 14d.

* 19 U.S.C. Section 1677(7) (F) (ii).

¢ 19 U.S.C. Section 1677 (7) (F) (i) .

¢ Report at I-37. [* * * *
* * * * * * * *

* * *]

*]
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* 1% The record does not contain any significant
evidence (i.e. projections) indicating that these tfends are likely
to change in the near future. I conclude, therefore, that the
industry in the United States producing both PETs and PEWPs is not

threatened with material injury by reason of the LTFV imports.

¢ Report at I-37. [* * * *
* * * * * %* *
*)
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INTRODUCTION

On February 8, 1993, the U.S. Department of Commerce (Commerce)
published in the Federal Register (58 F.R. 7534) its preliminary determination
that imports from Singapore of portable electric typewriters (PETs),! provided
for in subheadings 8469.10.00 and 8469.21.00 of the Harmonized Tariff Schedule
of the United States (HTS), are being sold in the United States at less than
fair value (LTFV).? Accordingly, effective February 8, 1993, the U.S.
International Trade Commission (Commission) instituted antidumping
investigation No. 731-TA-515 (Final), under section 735(b) of the Tariff Act
of 1930 (the Act), to determine whether an industry in the United States is
materially injured or threatened with material injury, or the establishment of
an industry in the United States is materially retarded, by reason of imports
of such merchandise into the United States.?

Notice of the institution of this investigation was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of March 25, 1993. The Commission conducted a public hearing in this
investigation on June 25, 1993, at which time all interested parties presented
information and data for consideration by the Commission.®

Commerce notified the Commission of its final dumping determination in
this investigation on August 11, 1993.° The Commission will transmit its
determination in the investigation to Commerce on September 24, 1993,

BACKGROUND
Instant Investigation
On April 18, 1991, a petition was filed with the Commission and Commerce

by counsel for Brother Industries (USA), Inc. (BIUSA), Bartlett, TN, alleging
that an industry in the United States is being materially injured and is

! For purposes of this investigation, PETs are defined as machines that
produce letters and characters in sequence directly on a piece of paper or
other media from a keyboard input and that meet the following criteria. They
must: (1) be easily portable, with a handle and/or carrying case, or similar
mechanism to facilitate their portability; (2) be electric, regardless of
source of power; (3) be comprised of a single, integrated unit (e.g., not in
two or more pieces); (4) have a keyboard embedded in the chassis or frame of
the machine; (5) have a built-in printer; (6) have a platen (roller) to
accommodate paper; and (7) only accommodate their own dedicated or captive
software, if any. The PETs subject to this investigation are those provided
for in HTS subheading 8469.21.00 and those with text memory (automatics)
provided for in HTS subheading 8469.10.00.

2 Copies of Commerce’s Federal Register notices relevant to this
investigation appear in app. A.

3 58 F.R. 16205, Mar. 25, 1993. Copies of the Commission’s Federal Register
notices relevant to this investigation appear in app. A. :

“ A list of witnesses appearing at the hearing is presented in app. A.

5 Letter from Richard W. Moreland, Acting Deputy Assistant Secretary for
Investigations, Import Administration, Department of Commerce, to Don E.
Newquist, Chairman, U.S. International Trade Commission.
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threatened with material injury by reason of imports from Singapore of PETs
that were alleged to be sold in the United States at LTFV. Accordingly,
effective April 18, 1991, the Commission instituted a preliminary antidumping
investigation under the relevant provision of the Act. On June 3, 1991, the
Commission determined there was a reasonable indication that an industry in
the United States is materially injured by reason of imports of such
merchandise into the United States from Singapore.

On October 2, 1991, Commerce published in the Federal Register® its
rescission of initiation of the antidumping investigation and dismissal of
BIUSA's petition. Commerce’'s decision was based on its view that because
BIUSA "neither manufactures nor produces a like product in the United States,
nor wholesales a domestically produced like product, we conclude that Brother
is not an interested party as defined in section 771(9)(C)."’ Accordingly, in
Commerce’s view, BIUSA did not have standing to maintain the case and,
therefore, it (Commerce) was "compelled to rescind our initiation of the
investigation and dismiss the petition."® In making its determination,
Commerce considered, among other factors: (1) the extent and source of
capital investment; (2) technical expertise; (3) U.S. value-added; (4)
employment levels; (5) quantity and types of domestically sourced parts; and
(6) other costs and activities leading to production of like product. BIUSA
immediately contested Commerce‘s action before the U.S. Court of International
Trade (CIT) and, on September 3, 1992, the CIT reversed Commerce’s
determination that BIUSA was not an interested party and thus did not have
standing to file a petition. The CIT held that Commerce’s determination that
BIUSA was not a manufacturer was not supported by substantial evidence and was
not in accordance with law. In addition, the Court held that a fair
application of the criteria stated in Commerce’s determination demonstrated
that BIUSA is a United States manufacturer with a clear stake in the outcome
of the antidumping investigation. Therefore, the CIT remanded the case to
Commerce to complete the standing inquiry and, if necessary, to complete the
investigation.®

© On October 13, 1992, BIUSA sought enforcement of the CIT decision. On
October 29, 1992, Commerce indicated that because the decision of the CIT was
not a "conclusive" decision, there was no requirement that it implement the
decision.!® Further, Commerce stated that "upon a ‘conclusive’ decision by
the Court of Appeals for the Federal Circuit affirming the CIT, the Department
will consider whether BIUSA filed the petition on behalf of the domestic
industry; if so, the Department will proceed with the investigation."!!
However, on November 30, 1992, the CIT granted BIUSA's Motion to Enforce and,
on December 22, 1992, Commerce announced its schedule to implement the CIT's
decision.??

On June 22, 1993, Commerce announced an agreement to suspend the
antidumping investigation based on an agreement by the Singaporean

¢ 56 F.R. 49880.

7 1d.

BE-

® Brother Industries (USA) Inc. v. United States et al., Court No. 91-11-
00794, Slip Op. 92-152 (CIT Sept. 3, 1992).

10 57 F.R. 49071, Oct. 29, 1992.

11 1d.

12 57 F.R. 60796, Dec. 22, 1992.
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producers/exporters,'? which account for substantially all of the known

imports of PETs from Singapore, to revise their prices to eliminate sales of
PETs to the United States at LTFV.!* Subsequent to that announcement, on June
25, 1993, counsel for BIUSA filed with the CIT both an application for a
temporary restraining order (TRO) and a motion for a preliminary injunction to
enjoin Commerce from lifting suspension of liquidation on entries of PETs from
Singapore based on the suspension agreement signed by Commerce and Smith
Corona. The CIT granted BIUSA‘s TRO application and scheduled a hearing on
July 12, 1993, to consider BIUSA's preliminary injunction motion. On July 26,
the CIT issued an order denying BIUSA’'s motion for preliminary injunction and,
on that same date, Commerce published the suspension agreement in the Federal
Register. On July 27, 1993, counsel for BIUSA, in a letter to the Secretary
of Commerce, requested that the investigation be continued and a final dumping
finding be issued.!®

Previous and Related Investigations

Since 1975, PETs have been the subject of considerable inquiry at the
Commission, at Commerce, and at the CIT.

In June 1975, by a 3-2 vote, the Commission determined under section
201(a) of the Antidumping Act of 1921 (19 U.S.C. § 160) that an industry in
the United States was not being injured and was not likely to be injured, and
was not prevented from being established, by reason of imports of PETs from
Japan that were being sold at LTFV.!* This determination was appealed by
Smith Corona to the CIT, which remanded the action to the Commission for
further statement of reasons. Upon remand, the CIT affirmed the Commission’s
negative determination.!’

In May 1980, in response to a new petition from Smith Corona, the
Commission unanimously determined, under section 735(b) of the Act, that an
industry in the United States was materially injured by reason of imports of
PETs from Japan that Commerce found had been sold in the United States at
LTFV.'® This determination resulted in the publication by Commerce of an
antidumping duty order (the PETs order). The PETs subject to the original
order are provided for in HTS subheading 8469.21.00.

In 1983, coverage of the PETs order was expanded to include portable
electronic typewriters.'® Then, in 1987, Commerce declined to expand the

¥ Counsel for Smith Corona Corporation and Smith Singapore PTE Ltd. signed
the agreement with Commerce.

14 58 F.R. 39786, July 26, 1993.

* Letter from T. Clark Weymouth, Hogan & Hartson, to the Honorable Ronald
H. Brown, Secretary, U.S. Department of Commerce, July 27, 1993.

® Portable Electric Typewriters from Japan; Determination of No Injury or
Likelihood Thereof in Investigation No. AA1921-145 Under the Antidumping Act,

1921, as Amended, USITC Publication 732, June 1975.

17 544 F. Supp. 194. (CIT 1982).

® Portable Electric Typewriters from Japan: Determination of Material
Injury in Investigation No, 731-TA-12 (Final) Under Sectiou b) of the
Tariff Act of 1930, USITC Publication 1062, May 1980 (PETs from Japan).

1% Portable Electric Typewriters from Japan: Final Results of the
Administrative Review of Antidumping Duty Order (48 F.R. 7769, Feb. 24, 1983).
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scope further to include either automatic PETs with text memory (automatics)
or those typewriters with calculators;?® however, Smith Corona appealed this
ruling to the CIT, which remanded the case to Commerce. Upon remand, Commerce
expanded the scope to include typewriters with calculators but not those with
text memory. The CIT subsequently reversed Commerce’s ruling with regard to
those with text memory.?'! Defendant-intervenors appealed the CIT ruling to

the Court of Appeals for the Federal Circuit, which upheld the CIT decision on
September 26, 1990.%* On May 15, 1990, Smith Corona filed a request for
inclusion of certain "later developed portable electric typewriters, including
so-called ‘personal word processors.’" Commerce issued a final scope ruling
in response to that request in November 1990. Under the ruling, Commerce
expanded the PETs order to include word processors that meet the portability
criteria specified under the PETs order scope;?’ however, the expanded order
did not cover the word processors subject to Inv. No. 731-TA-483 (Final),
Certain Personal Word Processors from Japan (PWPs from Japan).?® 1In PWPs from
Japan, the Commission determined that an industry in the United States was
being injured by reason of imports from Japan of certain personal word
processors, excluding office typing systems, that were found by Commerce to be
sold in the United States at LTFV.

Finally, and of relevance to the instant investigation, is the fact that
Smith Corona, on March 18, 1991, filed a petition with Commerce requesting an
anti-circumvention inquiry on the PETs order. Specifically, Smith Corona
alleged that BIUSA (the petitioner in this investigation) was circumventing
the PETs order by importing parts and components from Japan, and assembling
them into finished PETs for sale in the U.S. market. Commerce initiated the
inquiry on April 12, 1991.%®* As the inquiry related to the preliminary
portion of the instant investigation, Commerce, in its notice initiating PETs
from Singapore, noted that Smith Corona had filed a submission arguing that
BIUSA as an assembler of imported parts suspected of circumventing the PETs
order was not an interested party entitled to file a petition. Further, Smith
Corona argued that Commerce should not initiate the investigation until it

20 portable Electric Typewriters from Japan: Final Results of Antidumping
Duty Administrative Review (52 F.R. 1505, Jan. 14, 1987).

2! Smith Corona v. United States, 11 CIT 954, 698 F. Supp. 240 (CIT 1988).

22 portable Electric Typewriters from Japan: Court of Appeals for the
Federal Circuit Decision Concerning the Scope tidumping Duty Order
(55 F.R. 42423, Oct. 19, 1990). PETs with text memory (automatics) subject to
this ruling are provided for in HTS subheading 8469.10.00.

23 Final Scope Ruling: Portable Electric Typewriters from Japan (55 F.R.
47358, Nov. 13, 1990). For purposes of this report such items are identified
as "portable electric word processors" (hereinafter, PEWPs). PEWPs are
devices designed principally for the composition and correction of text and
consisting of at least the following major units--(l1) a keyboard; (2) a video
display; and (3) a chassis containing an operating system, software, and
internal memory--with nonseparable major units. PEWPs are provided for in HTS
subheading 8469.10.00.

24 Certain Personal Word Processors from Japan; etermination of the
Commission in Investigation No. 731-TA-483 (Final) Under the Tariff Act of
1930, Together With the Information Obtained in the Investigation, USITC
Publication 2411, August 1991.

?® Initiation of Anti-Circumvention Inquiry on Antidumping Duty Order on

Portable Electric Typewriters from Japan (Brother Industries, Ltd. and Brother
Industries (USA Inc.) (56 F.R. 14922, Apr. 12, 1991).
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made its final determination in the anticircumvention inquiry. Commerce noted
that it would make a preliminary determination in that inquiry by August 23,
1991; however, it did not believe that it had the authority to postpone
initiation of the instant investigation because of the pending
anticircumvention inquiry.? # On November 15, 1991, Commerce made a final
determination that BIUSA was not circumventing the PETs order within the
meaning of section 781(a) of the Act.?

NATURE AND EXTENT OF SALES AT LTFV

In making its final determination,?® Commerce compared the United States
price (USP) of PETs with their foreign market value (FMV). For USP, Commerce
determined that it was appropriate to use exporter‘s sales price (ESP)
methodology for all sales in accordance with section 772(c) of the Act.
Commerce calculated ESP based on packed, delivered prices to unrelated
customers in the United States. Deductions, where appropriate, were made for
foreign brokerage, containerization, foreign inland freight, ocean freight,
marine insurance, U.S. customs duties, U.S. inland freight (U.S. warehouse to
customer), U.S. handling, freight credits, cash discounts, rebates, key city
allowances, direct from invoice advertising credits, and sales allowances.
Further deductions, where appropriate, were made for credit, advertising
accrual rebates, promotional allowance, prep allowances, warranties,
commissions, and indirect selling expenses, including warehousing, product
liability premiums, corporate advertising, inventory carrying costs, and U.S.
indirect selling expenses in accordance with section 772(c) of the Act.

For FMV, Commerce used third country market sales (to the United Kingdom
(UK)). Commerce selected the UK because it had the largest volume of sales to
any third country and the market, in terms of organization and development, is
most like the United States. For FMV, Commerce calculated delivered price
based on packed, delivered prices to unrelated customers in the UK.
Deductions, where appropriate, were made for foreign brokerage, foreign inland
freight, containerization, ocean freight, marine insurance, UK inland freight
(UK warehouse to customer), rebates, other allowances, cash discounts, a
customer specific discount, and commissions. Further deductions were made for
third country indirect selling expenses, including warehousing, inventory

% Commerce further stated, "Moreover, at this time, we are not persuaded
that even if a party were found to be circumventing an AD order, it
automatically would be precluded from being considered an interested party
pursuant to 19 CFR 353.2(k)(3) with respect to another investigation."

?7 On a related note in the investigation involving PWPs from Japan,

Commerce was asked by BIUSA to preclude Smith Corona as an interested party to
file a petition and to rescind its initiation of that investigation. The
challenge was based on BIUSA's assertion that Smith Corona is an assembler,
not a manufacturer, of the like product subject to that investigation. In its
final determination of sales at LTFV, Commerce determined that Smith Corona
engaged in sufficient operations to be considered a domestic manufacturer of
PWPs in the United States. (56 F.R. 31101, July 9, 1991).

%8 Negative Final Determination of Circumvention of Antidumping Duty Order:

Portable Electric Typewriters from Japan (Brother Industrics, Ltd. and Brother
Industries (USA Inc (56 F.R. 58031, Nov. 15, 1991).

? Commerce’s period of investigation was Nov. 1, 1990, through Apr. 30,
1991.
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carrying costs, product liability premiums, corporate advertising, U.S.
indirect selling expenses incurred on behalf of UK sales, and UK indirect
selling expenses, capped by the amount of indirect selling expenses incurred
on ESP sales.

Based on this comparison of USP and FMV, Commerce calculated a final
dumping margin of 15.51 percent for Smith Corona PTE Ltd., specifically, as
well as all other manufacturers, producers, and exporters of PETs from
Singapore.

THE PRODUCTS

The merchandise covered by this investigation consists of PETs,
including those with text memory (automatics). These goods are defined as
machines that produce letters and characters in sequence directly on a piece
of paper or other media from a keyboard input and that meet the following
criteria: they must (1) be easily portable, with a handle and/or carrying
case, or similar mechanism to facilitate their portability; (2) be electric,
regardless of source of power; (3) be comprised of a single, integrated unit
(e.g., not in two or more pieces); (4) have a keyboard embedded in the chassis
or frame of the machine; (5) have a built-in printer; (6) have a platen
(roller) to accommodate paper; and (7) only accommodate their own dedicated or
captive software, if any.

PETs subject to this investigation are finished units as distinguished
from parts or subassemblies, in that these units do not require any additional
manufacturing before performing their intended function. Neither parts nor
subassemblies are included in the scope of this investigation.

Certain other machines which meet all of the aforementioned criteria,
PEWPs,* are excluded from the scope of this investigation as defined by
Commerce.? However, given that PEWPs are within the ambit of the antidumping
order on PETs from Japan, trade and financial data regarding PEWPs were
requested and are presented in the report for whatever consideration the
Commission may deem appropriate relevant to like product and material injury.
For purposes of the preliminary investigation, the Commission determined the
like product included PEWPs as well as PETs.* Selected features offered by

% Final Scope Ruling: Portable Electric Typewriters from Japan (55 F.R.
47358, Nov. 13, 1990). See also, fn. 23.

3 In its final determination in this investigation, Commerce stated: "Based
on petitioner‘s request, the Department has decided not to include all types
of PETs which were determined to be within the scope of the antidumping order
on PETs from Japan in the Department’s final scope ruling signed on November
2, 1990 (see 58 FR 43334, Aug. 16, 1993)." Further, in an effort to
distinguish between PETs and PEWPs, Commerce stated, "PETs which meet all of
the following criteria are excluded from the scope of this investigation: (1)
seven lines or more of display; (2) more than 32K of text memory; (3) the
ability to perform ‘block move;‘ and (4) a ‘search and replace’ function. A
machine having some, but not all, of these four characteristics is included
within the scope of the investigation." Id. v%x,

32 portable Electric Typewriters from Singapore: Determination of the
Commission in Investigation No. 731-TA-515 (Preliminary) Under the Tariff Act

(continued. . .)
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PETs and PEWPs are summarized in table 1. In PWPs from Japan, the Commission
determined® that the like product consisted of all personal word processors,
including both PEWPs and all other personal word processors.’® The Commission
further stated that all typewriters, whether PETs or office varieties, were
not included in the like product.?

PETs which are capable of producing text from a self-contained
electronic memory are distinguishable from personal word processors subject to
PWPs from Japan. PETs have limited correction capability and text storage
capacity when compared with that of a personal word processor; in particular,
they do not have the capability for external storage through use of a floppy
disk drive.

In its briefs, as well as at the hearing in the instant investigation,
BIUSA has argued for one like product consisting of PETs exclusively, while
Smith Corona has argued for one like product consisting of PETs and PEWPs.
BIUSA argues that there is "no reason" for the Commission to depart from its
final determination in PWPs from Japan that PEWPs are not like PETs.* 1In its
like product argument, BIUSA states:

"Proper application and weighing of the traditional ‘like product’
criteria compels the exclusion of PEWPs from the like product in
this case: the differences between PETs/PATs and PEWPs are not
‘minor’ (footnote omitted). 1In PWPs from Japan (Final), the
Commission found that clear dividing lines separate PETs/PATs from
PEWPs and other PWPs, based on physical characteristics, end uses
the lack of functional interchangeability, customer perceptions,
and price (footnote omitted). The Commission’s findings and
reasoning in PWPs from Japan apply with equal force here."

of 1930, Together With the Information Obtained in the Investigation, USITC
Publication 2388, June 1991.

3 Commissioner Brunsdale dissenting with respect to "like product."”

3 Certain Personal Word Processors from Japan: Determination of the
Commission in Investigation No. 731-TA-48 Final) Under the Tariff Act of
1930, Together With the Information Obtained in the Investigation, USITC
Publication 2411, August 1991, p. 6.

3 1d.

% In this regard, BIUSA states that given the Commission’s reasoning and
findings in PWPs from Japan, if the Commission were to conclude in this
investigation that PEWPs are like PETs, there would be no rational reason to
exclude other PWPs from the like product analysis. BIUSA goes on to note,
however, that such analysis would be impossible owing to the absence of any
data on PWPs other than PEWPs in the record of this investigation.
Posthearing brief of BIUSA, p. 7, fn. 24.
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Table 1
PETs and PEWPs: Selected features, by product, 1992 product lines

PETs PEWPs
Dictionary
with extra
memory and
Item Basic Dictionary LCD

One-line memory

correction........ Yes Yes Yes Yes
Decimal tab......... Yes Yes Yes Yes
Caps lock........... No Yes Yes Yes

Typing speed
(characters per

second).......... 10 12 12 15

Auto line indent.... No Yes Yes Yes
10, 12, and 15

Pitch............. Yes Yes Yes Yes
Dictionary ......... No 75K 75K 75-90K
LCD Display......... No No 16 ch 8X80 ch
Memory:

Internal.......... No No 7-22K 64-128K

External.......... No No No 360-720K

Source: Smith Corona Electronic Typewriters and Word Processors (product
brochures, 1992) and BIUSA Electronic Typewriters and Word Processors (product
brochures, 1992).

"The essential characteristic of a PEWP -- like all word
processors -- is a floppy disk drive enabling unlimited external
storage capability for an unlimited number of documents. PEWPs
also contain sophisticated software and an LCD display of at least
560 characters enabling them ‘to perform relatively sophisticated
text-editing functions that cannot be performed on automatic
typewriters. ‘¥ Because of these essential characteristics, the
primary purposes of PEWPs is ‘to draft long documents,
automatically paginate, footnote, edit, and build a library of
documents for future use.’ (footnote omitted). PETs/PATs do not
share the essential characteristics of PEWPs and, therefore,
cannot perform a PEWP’'s primary purpose. As the Commission has
already concluded:

"Generally, word processors and typewriters are not
functionally interchangeable. While both types of
machines may be used to generate text, the basic

¥ With regard to this argument, BIUSA notes, in the preliminary
investigation on PETs from Singapore, the Commission relied on the common
feature of portability cited by two purchasers in "tentatively" concluding
that PEWPs are like PETs/PATs; whereas, in PWPs from Japan, the Commission
concluded that portability is "merely a simple use distinction" and not a
dominant "physical characteristic . . ." Posthearing brief of BIUSA, p. 8,
fn. 27.
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purpose of the machines is different. . . ‘The basic
purpose of a typewriter is to type, i.e., to impress
letters on paper. The basic purpose of a word
processor, in contrast, is to draft and edit text, as
well as to print it out.‘'"?®

"Because of their significant technological, functional, and
feature differences, PETs/PATs are also clearly divided from PEWPs
by consumer perceptions, pricing, and market niches (footnote
omitted). SCC's Vice-President of Product Marketing admitted that
there is about a $100 price difference between the high-end
Display PAT and the low-end PEWP.?* By contrast, retail price
differences between the OPP (opening price point) Basic PET models
and the Dictionary PET models, and between Dictionary and Display
PET models, are on the order of $20."

"Finally, although isolated consideration of production processes,
facilities, and employees, and of channels of distribution may
‘not show a dividing line‘’ between products (footnote omitted),
the Commission‘’s well-reasoned conclusion in PWPs from Japan
informs that the relative weight and importance of each of the six
‘like product’ factors varies from case to case, depending on the
nature of the industry at issue. In the consumer electronic and
home office product field, channels of distribution and production
facilities generally overlap, which is why the other four factors
are of greater significance in this case."* %

Using the statutory factors the Commission follows in making its like
product, Smith Corona argues:

"They (PETs/PATs/PEWPs) are alike in physical appearance, end use,
and customer perceptions: they are essentially typewriters in
which the keyboard and printing mechanism are incorporated in a
unitary portable structure. They are produced on the same
production lines, by the same production personnel, and by the
same basic assembly processes. They are interchangeable in use,
representing essentially an electronic typewriter stepping up from
the basic model to dictionary and display models by the addition
of ancillary features. They are sold in the same channels of

% Certain Personal Word Processors from Japan: Determination of the

Commission in Investigation No. 731-TA-483 inal) Under the Tariff Act of
1930, Together With the Information Obtained in the Investigation, USITC
Publication 2411, August 1991, p. 11 (quoting from the Commission’s
preliminary decision in that investigation).

¥ Hearing TR, p. 160.

% On this point, BIUSA notes, "Given that the domestic industry in this
case -- producers of portable electric typewriters -- is part of the consumer
electronic and home office product field, it is not surprising that PETs/PATs
and PEWPs and other PWPs are distributed through the same channels and are
manufactured in the same facilities. Those same retail channels, however, buy
and sell a plethora of home office products clearly outside of this
investigation, some of which are also manufactured by Brother, such as
printers and fax machines." Posthearing brief of BIUSA, p. 10, fn. 33.

%' Posthearing brief of BIUSA, pp. 8-10.
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distribution, displayed together in the same department of retail
outlets, and are sold in a dispersion of closely related price
points. Because each of the models, PET, PAT, and PEWP is
essentially a typewriter, the consumers are housewives, students,
small business offices, dental and doctors offices, and other
persons with an occasional need for a typewriter for personal
correspondence, rudimentary business forms, envelopes and
relatively short, unprofessional writings."

"By contrast, PWP’s are non-portable machines comprising a
separate keyboard, printer and CRT (display). Technologically,
the PWP software is quite advanced beyond that of a PEWP. PWP
software includes the capability of storing documents on small
floppy disks, and the versatility of editing text by block moving
sentences, paragraphs, etc. PWPs typically also include
spreadsheet software. The consumers of PWPs are a different class
than of PETs, PATs and PEWPs, consisting of serious writers
concerned with composing manuscripts requiring careful editing."

"Clearly, PETs, PATs and PEWPs comprise a like product; PWPs are
excluded by the ‘bright line’ differential in physical appearance,
end use, customer perceptions, technology, lack of
interchangeability of the product for performance of PET/PAT/PEWP
functions with PWPs, etc., and price (there is a larger interval
between the wholesale price of the PEWP and that of the PWP than
between PETs, PATs and PEWPs, reflecting the higher value niche in
the consumer electronics market.)" (Footnote omitted.)

"Concerning the relevance of the Commission‘’s determination of
like product in Certain Personal Word Processors from Japan,
Smith Corona‘s position here is consistent with its position in
that investigation. There the Commission included PEWPs along
with PWPs in its like product determination notwithstanding that
PEWPs were then covered by the scope of the PET antidumping duty
order. Smith Corona‘s position was consistent with the ITA‘s
determination of the scope of the petition and of the antidumping
duty investigation. In view of the ensuing change in the
composition of the Commission, and the additional information in
the record of this investigation, Smith Corona submits that
reconsideration of the relationship between PEWPs and PWPs would
be appropriate.”

"This case involves a different product line than Certain Personal
Word Processors, and its own distinctive continuum of typewriter-
like models. Here, in the context of the PET/PAT/PEWP continuum,
there is a 'bright line’ distinction between PEWPs and PWPs. From
the point of view of technology, end use, class of consumers,
physical characteristics, interchangeability of the products,
consumer and producer perceptions of the products and price, there
is a clear line of demarcation between PEWPs and PWPs, as
explained above. Circumstances in Certain Personal Word
Processors did not invite a close analysis of the distinction
between PETs and PATs on the one hand and PWPs on the other.
Portability was not a distinguishing characteristic between PWPs
and PEWPs in the context of that case; here, Smith Corona believes
it is material for the Commission to consider anew the essential
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aspect of portability as a distinguishing feature of PETs, PATs
and PEWPs, but not PWPs. In the case of PEWPs the entire
operating mechanism is incorporated in an integral structure:
keyboard, printer, and display, lending itself to use in varied
environments by the user; in PWPs there is lacking the integral
structure, and because of non-portability and disaggregation of
the principal components of the mechanism, a more permanent
operating environment is required to accommodate the separate
keyboard, printer and display (CRT)."%

In its purchaser questionnaires, the Commission asked respondents if
other products, such as PEWPs, could be substituted for PETs in their end uses
and, if so, did their prices affect those of PETs. A few, such as *** simply
responded "no."* A number of others responded in the affirmative; however,
virtually all of the affirmative responses contained caveats that may serve to
limit substitutability, primarily the fact that prices of PEWPs were somewhat
higher than those of PETs. For example, *** 6 which purchased more than **%
PETs and *** PEWPs* during 1990-92 at a value in excess of *** gstated with
respect to substitutability:

U 2 3 3 . "
With regard to PEWPs affecting prices for PETs, *** answered "no", stating:
"o st . "

Another large purchaser, ***, which purchased over **%* PETs and #*¥%¥
PEWPs* during 1990-92, commented:

"k v
Insofar as the prices of PEWPs impacting on those of PETs, *** noted:

nakk v

*%% with purchases of more than *¥%* PETs and over *** PEWPs valued at
over **%* during 1991-92,% said that ***  With respect to the PEWP price

affecting those of PETs, they said:

ok ©

Finally, *#** with purchases of over #**% PETs and more than *** PEWPs
with a value of over *** during 1991-92,% stated:

"ok @

% Posthearing brief of Smith Corona, pp. 2-4.

43 Among others there were *¥*.

4 x** percent of *** PET purchases were from U.S. producers while ¥¥x,

% More than *** percent of *** purchases of PETs came from *** while more
than *** percent of its PEWP purchases came from **x.

% *x%x*x  Nearly *** percent of **¥% purchases of PETs came from #**¥% while
over *** percent of its PEWP purchases came from #¥*,

4 %%% Nearly *** percent of *** purchases of PETs came from ***% with %%,
More than *¥** percent of its purchases of PEWPs were from ¥,
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Concerning the PEWP/PET price effects relationship, **%* said:

"ok . ”

The Manufacturing Process*®®

PETs and PEWPs are produced in much the sames manner as other consumer
electronic products. Pre-production steps include product development and
design of the electronic circuitry and other parts. The manufacturing process
consists of parts fabrication and assembly. The product is tested during and
after manufacture. The machinery and equipment involved can be used to
produce a variety of other electronic products. Specifically, in the United
States, word processors are produced using the same production equipment used
in the manufacture of PETs and PEWPs.®® In their questionnaire responses,
producers described the downtime and extent of equipment modifications
necessary to shift production between PETs and PEWPs as either #*¥% or %%,

Design of the Printed-Circuit Board.®°

The proper functioning of any electronic product depends on the design
of the circuitry. In the first step of the design phase, the locations of the
components and interconnections of the circuits on the printed-circuit board
are determined. The printed-circuit pattern is then laid out on a grid by a
computer and an enlarged artwork master is produced. Next, the enlarged
masters are photographed and reduced to the appropriate dimensions of the
finished board. The final phase covers the actual fabrication of the board.

Manufacture of Parts and Subassemblies

PETs and PEWPs are composed of hundreds of individual parts that are
designed and produced specifically for use in the subject products. Parts are
fabricated from a variety of materials using numerous different manufacturing
processes; for this reason, a number of parts are purchased by the producer of
PETs and PEWPs from other firms.®!

Most parts are first used to create discrete subassemblies. Such
subassemblies include the keyboard, video display, power supplies, storage
units, platen, and printed-circuit boards. Most subassemblies are produced at
dedicated workstations or on dedicated production lines. The nature of these
operations, and the expertise required for certain subassemblies, also allow
these operations to be carried on by firms other than the producer of PETs and

“® As noted, the scale of operations varies considerably among U.S.
producers.

* Firms responding to the producer questionnaire that produced word
processors as well as PETs indicated that they were produced in the same
facilities by the same people with little or no down time to shift between

products.
50 Sedrat

51 kst



I-15

PEWPs.®*? 1In some cases, the producer sources subassemblies from related
companies.®?

The printed-circuit board is assembled by the producer of the PETs.
Assembly requires a combination of mechanical and manual insertion and
soldering of components. Smaller components, such as resistors and
capacitors, are mechanically inserted onto the printed-circuit board. An
automatic insertion machine places each component into its proper position and
then clinches the leads of the component against the conductors on the
opposite side of the board at that position. The leads are then mechanically
soldered to the conductors. Larger and/or more delicate components may need
to be manually inserted and soldered.

Final assembly and testing

The various subassemblies and other parts are combined into a finished
PET or PEWP on an assembly line operation. An empty frame enters the line,
subassemblies are added one-by-one, the workings are encased in an exterior
housing, and a functioning PET or PEWP exits the line. Testing and quality
assurance are carried out at various stages in this process and each completed
PET or PEWP must successfully complete a test run. Labels such as a company
logo are affixed to the product and it is packaged for shipment.

U.S. Tariff Treatment

PETs are classified in HTS subheading 8469.21.00 and enter free of duty
from all sources. PETs with text memory (automatics) and finished personal
word processors are classified in HTS subheading 8469.10.00. They are
assessed a column 1l-general rate of duty of 2.2 percent ad valorem. Such PETs
are eligible for duty-free entry upon request if imported from Canada, Israel,
or countries designated under the Caribbean Basin Economic Recovery Act, the
Generalized System of Preferences, or the Andean Trade Preferences Act.

APPARENT U.S. CONSUMPTION

This report presents data concerning apparent U.S. consumption of PETs
and PEWPs, separately and collectively, as compiled from responses to
Commission questionnaires (table 2).°* Based on testimony at the hearing held
in conjunction with this investigation, as well as staff conversations with
industry participants, there is a consensus that the size of the domestic
market ranged from 2 to 3 million units during 1988-92, with the higher end
having been achieved in the earlier part of the period. With regard to
production and shipments of PETs and PEWPs, the Commission received usable
data from all known U.S. producers of such merchandise--the petitioner, Smith
Corona, Nakajima All Manufacturing Co. Ltd. (Nakajima), and Canon Business

52 ek

53 %kt

** The size of the market for such products cannot be calculated as the sum
of producer shipments and official import data on the product. While PETs
without text memory enter under a discrete HTS subheading, official U.S.
import statistics do not, however, separate imports of automatics or PEWPs
from imports of other types of word-processing machines. Therefore, any
estimate calculated on this basis would be considerably overstated.
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Machines (Canon)--along with the vast majority of known importers of PETs and
PEWPs. Thus, consumption figures for PETs and PEWPs are relatively complete.
As a result, data in this report consist of reported U.S. shipments of PETs
and PEWPs by U.S. producers, combined with reported U.S. shipments of imports
of those products.

PETs

Apparent U.S. consumption of PETs declined steadily from 1988 to 1992 by
*** percent on a quantity basis; it dropped *** percent on a value basis. By
quantity, shipments of imports also showed a steady decline from 1988 to 1992,
falling by *** percent; by value, the drop was *¥%* percent. In 1992, imports
held *** percent of the market (in terms of quantity) compared with ***
percent in 1988. This change reflects a *%* percent drop in U.S. producers’
shipments due primarily to Smith Corona‘’s continuing movement of PET
production to Singapore.

Table 2
PETs/PEWPs: U.S. shipments of domestic product, U.S. shipments of imports,
and apparent U.S. consumption, by products, 1988-92

Item 1988 1989 1990 1991 1992

* * * * * * *

Note. - -Because of rounding, shares may not add to the totals shown.

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission.

PETs/PEWPs

Apparent consumption of PETs/PEWPs dropped less sharply than consumption
of PETs, owing primarily to increased shipments of PEWPs by *¥*%, By 1992,
U.S. producers accounted for *** sales of PEWPs in the U.S. market. During
the period of investigation, there were no imports of PEWPs from Singapore.
PEWP sales increased as a portion of combined PET/PEWP sales from *** percent
in 1988 to *¥%% percent in 1992. As noted earlier, Smith Corona produces PEWPs
exclusively at its Cortland, NY, plant and BIUSA began production at Bartlett,
TN, in June 1990.

According to the 1991 Electronic Market Data Book, the market for
portable electronic typewriters was expected to show steady growth. It stated

that "Manufacturers of portable typewriters are now bringing advanced office
machine features to mass market machines at affordable prices. Word
processing functions, liquid crystal displays and spell-checking features can
be found on inexpensive models available to consumers." However, it went on
to say that "Despite these added features, drastically declining prices,
changing distribution channels, and steady growth in word processor sales have
resulted in flat unit sales."

When queried at the conference during the preliminary investigation
concerning the future of the PET market, Mr. G. Lee Thompson, Chairman and CEO
of Smith Corona, said ". . . I think you have to look at the product, it is
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not a category within a product. A product category state-of-the-art
technology is a transitory thing. Twenty years ago it was electromechanical
and manual machines. There is a need for a customer to be able to put printed
word on paper. Now whether he does that with a typewriter PET, typewriter PAT
(PET with text memory), whether he puts it on with PWP or a PC, they still
have a need to put it on paper."®® At the hearing in the final investigation,
Mr. Thompson stated, ". . . our customer forms coming back identified why they
(customers) buy and all the demographic data. There is no difference between
a typewriter and a PEWP buyer. They buy it for a specific reason and for a
specific use, so they look at it at use, they look at it at price points, and
a number of factors."®S

Smith Corona indicated that during 1989-90 the market (PETs, PATs,
PEWPs, and PWPs) was at approximately 3.2 to 3.3 million units, but has now
declined to 2.5 million units, attributing it to recession in the United
States, which had a big impact on consumer spending on durable goods.
According to Smith Corona, outside forecasters say the "typewriter is
declining at a rate of 4.8 percent a year, and the word processor segment is
growing at 15 percent per year."® BIUSA acknowledged the marketplace is one
where "overall demand for PETs and PATs is falling even though there is still
a significant marketplace to be served."%® BIUSA cited the recession and
increased demand for PWPs as causes for decline in demand for PETs; however,
it stated that the latter can explain "at most a small fraction of the decline
in domestic consumption of PETs."%*

The world market for PETs and PEWPs is dominated by many of the same
firms that compete in the U.S. market, primarily Smith Corona, BIC, and
Olivetti, as well as other firms such as Canon and the Korean operations of
Sharp, Samsung, and Packard-Bell, which sell considerable quantities for
export around the world.

U.S. Producers®
BIUSA

In 1992, BIUSA was the *** U.S. producer of PETs, accounting for %
percent of U.S. production of PETs. BIUSA accounted for *** percent of
combined PET/PEWP production in 1992. 1In 1992, BIUSA‘s shipments of PETs
accounted for *** percent of apparent U.S. consumption, while its combined
shipments of PET/PEWPs held a *** percent share of that market.

BIUSA is the petitioner in this proceeding and a wholly owned subsidiary
of Brother Industries, Ltd., of Nagoya, Japan. BIUSA was incorporated in 1986
and began production of PETs at its Bartlett, TN, facility in June 1987. PETs
with text memory (automatics) were added to BIUSA’s production lineup in April
1990 and PEWP production began in June 1990. Additionally, BIUSA began
production of the WP-1 series of personal word processors (subject to PWPs

% Conference TR, p. 158.

% Hearing TR, p. 187.

57 I_d.

*® Testimony of Mr. Patrick Gilmore, BIUSA. Hearing TR, p. 29.

* Testimony of Dr. Paula Stern on behalf of BIUSA, Hearing TR, p. 76.

¢ For the purposes of this report, all firms that responded to the
producers’ questionnaire are referred to as "producers."
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from Japan) in October 1990.°' BIUSA currently operates three lines a day,
five days a week, with a second shift on two lines.®?

BIUSA‘s production facility consists of approximately 182,000 square
feet, with an additional 220,000 square feet of BIC warehouse space also
located in Bartlett, TN. From the time of the preliminary investigation in
1991, BIUSA‘'s operations have gone from generating 55,000 units a month to
approximately *** units per month today. The product mix consists of PETs,
PEWPs, and other word processors. Growth has been experienced in all elements
of the product mix. According to BIUSA, its initial investment at Bartlett
was $8.5 million; that investment had grown to *** million by the end of
1992 .63

Although product development for BIUSA's products is coordinated at its
U.S. marketing arm, BIC, most product design and engineering is done in Japan.
At the hearing in this investigation, BIC officials confirmed plans to add
48,000 square feet to the Bartlett production facility in the near future
"both to accomodate a research and development staff of between 80 to 100
people and to enlarge the facility‘'s production capabilities."® Operations
in Bartlett consist of assembly of the main logic boards from imported parts,
welding the chassis for the various products, and final assembly and testing.
Plastic housings, covers, and other parts are produced domestically by a
number of firms through subcontractor arrangements.®® In 1992, BIUSA started
producing PET jackets, or upper and lower covers, with the installation of an
in-house injection molding operation.®®

In its petition (April 1991), BIUSA characterized itself as virtually
the only domestic producer of basic PETs (those without text memory),
contending that Smith Corona had ceased all production of these products at
its Cortland, NY, facility after 1989.%7 BIUSA noted that Smith Corona
produces PETs with text memory (automatics) and PEWPs, as well as other
products, at Cortland.

Smith Corona

Smith Corona has not produced any basic PETs (those without text memory)
at its Cortland, NY, facility since 1990, having shifted all such production

¢! BIUSA's PETs, PEWPs, and the WP-1 series are produced in the same
facility and by the same employees. Employees are trained to do a variety of
functions for the assembly of the different products, with some elements of
the training taking 4 to 5 weeks to complete. Commission staff visit of the
BIUSA plant and discussions with company officials, May 1991.

62 Testimony of Mr. Len Gilley, BIUSA. Hearing TR, p. 20.

€3 Staff conversation with BIUSA officials, May 1993. These numbers include
the cost of land, building, and equipment for BIUSA's Bartlett factory, but do
not include BIC’s "substantial" investment in land, building, and equipment
for its distribution and warehouse facility.

¢ Testimony of Mr. Patrick Gilmore, BIC. Hearing TR, pp. 25-26.

¢ BIUSA's procurement process involves acquiring parts aad components from
over 30 U.S. vendors. Testimony of Mr. Len Gilley, BIUSA. Hearing TR, p. 20.

¢ Testimony of Mr. Len Gilley, BIUSA. Hearing TR, p. 22..

¢ In its petition (though not presently), BIUSA argued that for purposes of
determining the U.S. industry, Smith Corona should be excluded because it is
related to the manufacturer/exporter of the allegedly dumped merchandise.
Petition, pp. 2-3.
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to its affiliated company, Smith Corona Singapore, by the end of 1989. All
basic PETs shipped by Smith Corona since 1990 were produced by its affiliate.
With respect to domestically produced PETs, Smith Corona was *** U.S. producer
in 1992, accounting for *** percent of total U.S. PET production. Its share
of combined PET/PEWP production in 1992 was *** percent. As a share of
apparent consumption, Smith Corona‘’s shipments of U.S. product accounted for a
*** percent share of the U.S. PET market in 1992. If shipments of Smith
Corona‘s Singapore-produced PETs are added to its shipments of domestically-
produced product, it accounted for *** percent of the U.S. PET consumption in
1992. 1In the combined PET/PEWP market, Smith Corona‘’s U.S.-produced share was
*%* percent, while its combined U.S.-Singapore share was *** percent.®®

Throughout this proceeding and in its anticircumvention inquiry at
Commerce, Smith Corona has contended that BIUSA is not a U.S. producer, but is
a mere "screwdriver” operation assembling PETs from imported parts in an
effort to circumvent the PETs order. Consequently, Smith Corona throughout
this proceeding has emphasized its opposition to the petition and its firmly
held belief that BIUSA, not being a U.S. producer, lacks standing to file for
relief under the antidumping laws.

With respect to Smith Corona’s business history, it has been producing
office machines since the turn of the century, and was the first company to
produce a portable electric typewriter, in 1957. Since 1989, Smith Corona has
been publicly held, with Hanson PLC, a British firm, the largest shareholder
with a ***-percent stake. Typewriters and personal word processors have been
and are still Smith Corona‘s mainstay; however, in 1991 it announced plans to
manufacture personal computers in a joint venture with Acer America
Corporation (Acer), San Jose, CA.%® On June 30, 1992, Smith Corona terminated
the joint venture with Acer.”®

Smith Corona’s central production facility is located in Cortland, NY.
Although at one time it had six or seven production facilities in the Cortland
area, in the mid-1980s it consolidated all of its operations into one plant.
The Cortland facility is an integrated manufacturing facility, housing all
steps of the PET/PEWP and other word processor production processes from
product development through final assembly. Of the more than 600 parts in its
PETs with text memory (automatics), Smith Corona fabricates about *** at
Cortland, including most of the plastic and metal parts. Many of the modular
components are assembled in the same facility. Among the subassemblies not
produced at Cortland are *** 7! On July 20, 1992, Smith Corona‘s Board of
Directors approved a plan to phase out its manufacturing operations in
Cortland and move them to a new facility in Tijuana, Mexico. Smith Corona’‘s
worldwide engineering, product design, customer service, and administrative
support activities will remain in Cortland, employing nearly 400 people.’?

®® No PEWPs were imported from Singapore during 1988-92.
¢ Annual Report, Smith Corona Corporation, 1991.
7 In terminating the joint venture, Smith Corona noted in its 1992 Annual
Report:
"Although the joint venture successfully combined the skills and
talents of the two companies, sustained and intense price
competition in the personal computer marketplace made it clear
that the Company could not achieve its objectives in a reasonable
period of time."

7' Staff discussions with Smith Corona officials, May 1991.

’? Testimony of Mr. Lee Thompson, Smith Corona. Hearing TR, p. 178.
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The phase-out began in the fall of 1992 and is expected to take approximately
one year to complete.”?

Naka jima

Nakajima, which began operations in March 1989, is located in Ottawa,
IL. Nakajima is wholly owned by Nakajima All Co., Ltd., of Tokyo, Japan.
Nakajima is %% 7% sk,

Nakajima‘’s production is *** when compared with that of BIUSA and Smith
Corona. In 1992, its share of the U.S. PET production was *** percent.
Nakajima *%*.  Nakajima *¥¥,

Canon

Canon, which %% is *%* percent owned by Canon, Inc. of Tokyo, Japan,
and *** percent owned by Canon USA, Inc., of Lake Success, NY. Canon began
U.S. manufacture of PETs in September 1991 at its facility at Costa Mesa, CA.
*%% . Canon *** Canon's 1992 production accounted for *** percent of total
U.S. PET production. In July 1990, Canon began manufacturing PETs at its
facility in Tijuana, Mexico for importation into the United States. %%,

U.S. Importers

Imports of PETs enter the United States under HTS item 8469.21.00, a
discrete category which provides for electric typewriters "weighing not more
than 12kg, excluding case,” whereas PETs with text memory (automatics) and
PEWPs enter under HTS item 8469.10.00, a broad category that provides for
"automatic typewriters and word-processing machines." In this report, the
Commission has used importer information from nine companies, including the
three which accounted for virtually all imports of the subject products from
Singapore.

Three firms, Smith-Corona, Olivetti Office USA, Inc. (Olivetti USA), and
the American Telephone & Telegraph Company (AT&T), were responsible for
virtually every import from Singapore of PETs during 1988-92.7° A discussion
of the three firms follows.

Smith Corona

Smith Corona was *** importer of PETs throughout 1988-92, accounting for
***% percent of the volume (by quantity) of such imports from Singapore and **%
percent of imports from all sources in 1992. Smith Corona imports *** from
its sister plant in Singapore. Smith Corona established its Singaporean
operations in 1974 and moved production of basic PETs and some PETs with text
memory (automatics) there in 1987 and 1988, respectively.’®

’3 Annual Report, Smith Corona Corporation, 1992.

78 dekk

75 As noted earlier, no imports from Singapore of PEWPs were reported during
the period for which data were gathered.

’¢ Conference TR at pp. 151-152. A more detailed discussion of Smith
Corona‘s Singaporean operations can be found in the section of this report
entitled "Consideration of the Question of Threat of Material Injury."
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Olivetti USA

Olivetti USA, Bridgewater, NJ, a subsidiary of Ing. C. Olivetti & C.,
S.p.A. (Olivetti Italy), imports from its fellow subsidiary, Olivetti
Singapore Pte., Ltd. (Olivetti Singapore). Olivetti has been manufacturing
PETs for a number of years in Singapore as well as at subsidiaries in *** 7’
Olivetti USA, which *** 6 accounted for *** percent of PET imports from
Singapore in 1992 and *** percent of imports from all sources.

AT&T

In 1990, AT&T was responsible for *** percent of PET imports from
Singapore. All of AT&T's imports were the product of Olivetti Singapore. In
October 1990, AT&T made a decision to terminate its marketing arrangement with
Olivetti and cease selling typewriters and personal word processors. ¥ 78

Other Importers
Six other firms, BIC, %% debr et sedr gpnd ey,

**%* of BIC’s and *** imports came from ***  BIC’s imports of PETs
dropped from *** units in 1988 to *** as BIUSA‘s operation at Bartlett
increased its output. Similarly, *¥* imports ***, BIC is based in Somerset,
NJ (until 1988 in Piscataway, NJ). During the early portion of the period of
investigation, BIC *¥x,

Fokok
The remaining importer, 3%¥,
Eight of the nine companies providing importer data are subsidiaries of,

or related to, larger companies. These firms, and their related companies,
are presented in the following tabulation:

Importer Related company Percent ownership
BIC Brother Japan Fekok
ook ookt dedesk
kot okt Kkt
Fokok kot Fokok
*kk kst Fokk
Olivetti USA Olivetti Supplies, Inc.? *kk
Triumph-Adler AG (Germany) Fakk
*hok *hKk ko
Smith Corona HM Holdings (Hanson PLC) *okk
*kk okt Fokk

! Olivetti Italy is the corporate parent.

77 0livetti USA reported that %,
’® See letter from ¥«
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Channels of Distribution

PETs and PEWPs are sold by U.S. producers and importers through the same
channels of distribution: National retail chains, mass merchandisers,
department stores, catalog house accounts, electronic discount stores, office
equipment dealers, and office superstores.’® U.S. producers and importers
from Singapore were requested to report the number of PETs and PEWPs that were
shipped to each channel of distribution in 1992. The resulting distribution
percentages are presented in the following tabulation:

Channel ' Producers Importers
National retail chains.......,. 13.5 36.5
Mass merchandisers............ 11.0 8.5
Department stores............. 5.3 2.0
Catalog stores................ 16.9 9.5
Electronic discount stores.... 6.8 7.1
Office equipment dealers...... 9.2 5.6
Office superstores............ 27.3 24.0
Other............ ... ......... 9.8 6.8
Total.......... ... ...c..... 100.0 100.0

CONSIDERATION OF MATERIAL INJURY TO
AN INDUSTRY IN THE UNITED STATES®

The information in this section of the report is compiled from responses
to Commission questionnaires. The Commission received responses from the four
producers of PETs and PEWPs, thus accounting for 100 percent of U.S.
production during 1988-92, the period for which data were collected in this
investigation.®

Data in this section are presented on a company-by-company as well as
aggregate basis for two primary reasons. The first is due to changes in the
nature of the operations of each producer as well as the differing views with
regard to which firms qualify as U.S. producers. The changes in operational
character have been discussed in detail in the "U.S. Producers" section of
this report, but are reviewed here. 1In brief, they are: (1) Petitioner,
BIUSA, began operations in 1987 and steadily increased output during 1988-92;
at the same time, its corporate parent, BIC, drew its imports of subject
products from Japan down to near zero. (2) Smith Corona, the largest U.S.
producer of PETs in the 1980s, shifted all its basic PET production and part
of its PET with text memory (automatics) production to Singapore, and became
the *** importer of those products during the period of investigation. When

’ National retail chains include operations such as K-Mart, Wal-Mart,
Sears, Montgomery Ward, and J.C. Penney. Mass merchandisers include discount
stores such as Bradlees, Caldor, and Target. Department stores include such
stores as Macy’s, Lechmere, Hechts, Marshall Fields, and Woodward and Lothrop.
Catalog stores include catalog showroom stores such as Best Products, Consumer
Distributing Company, and Service Merchandise. Electronics discount stores
include such stores as Circuit City, Silo, Best Buy, and Luskins. Office
equipment dealers are generally local office equipment dealers and include
such stores as Western Typewriter, Bundy Typewriter, and Valley West Business.
Office superstores include such stores as Office Depot, Staples, and Office
Max.

8o Summary data for PET, PEWP, and combined PET/PEWP operations are
presented in app. B.

8 Canon produced ***, Nakajima produced w*¥=%,



I1-23

Smith Corona’s imports are combined with its U.S. production, it #*** in the
U.S. market. (3) Nakajima began U.S. operations in March 1989 (albeit on a
small scale when compared with the other firms), as it reduced its imports of
subject products from Japan. (4) Canon, the fourth producer, began production
in September 1991 at its facility at Costa Mesa, CA; however, %% ks,

The second reason for disaggregated consideration of the data is due to
Smith Corona’s contention that appropriate circumstances exist to exclude
Smith Corona as a related party® from the Commission’s consideration of
injury to the domestic industry. In making the argument, Smith Corona states
that the Commission should arrive at such a conclusion based