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1 .. plate is not threatened with 

A. Cumulatinn for ThreHt AnHlvsis 

is not 

The history w the Trade Agreements Act of 1979 underscores the importance of 
tlle t'ireat section of the statgte. 

faji:;; .. crnducHng tllat u'ie threat of material 

t'iat we are required to address in every 

" 6 I note that t'le cumulated import volumes and market shares include south Africa, 

" 1 See "Determinations Regarding Threat of Material Injury" in Views. 

n§ See "Determinations Regarding Threat of Material Injury" in Plate Views. 

;,,, H.R. Rep. No. 317, 96th Cong., 1st Sess. 4i (1979) (emphasis added); f.ee also S. Rep. Ne. 
249, 96t'i Cong., lst Sess. 89 (1979). 

•1'! See H.R. Rep. No. 1156, 98th Cong., 2d Sess. (1984) 174. 
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competitive conditions in the marketplace. This will require the ITC 
to conduct a thorough, practical, and realistic evaluation of how it 
operates, the role of imports in the market, the rate of increase in 
unfairly traded imports, and their probable future impact on the 
industry. "121 

Thus, making a threat determination is not simply a matter of totalling up the number of threat 
factors that do or do not support an affirmative threat determination. The statutory factors are only 
the starting point of what should be a "thorough, practical and realistic" analysis. 

In determining whether imports pose a threat of material injury to the domestic industry, the 
Commission is permitted, but not required, to cumulatively assess "to the extent practicable" the 
price and volume effects of subject imports from two or more countries.'22 The statute requires that 
the imports "compete with each other, and with like products of the domestic industry, in the United 
States market" and that they be subject to antidumping or countervailing duty investigation.123 The 
statute also expressly states that cumulation for threat is subject to the same negligibility exception as 
the mandatory cumulation requirement. 124 

Thus, the statute makes clear that the factors the Commission is required to consider for 
mandatory cumulation and negligibility are also relevant for purposes of cumulating for threat. 
Given that the purpose of the threat provision is to prevent actual material injury from occurring, it 
is my view that the Commission should generally cumulate imports to the extent practicable when 
making its threat determination. 

I believe it is particularly appropriate to cumulate imports in investigations such as the instant 
ones where there are small amounts of unfair imports from numerous countries and a history of 
unfair import competition. As compared to a country-by-country threat analysis, a cumulative threat 
analysis is more likely to capture the full scope of that import competition and be a more realistic 
assessment of whether that competition is likely to become injurious to the domestic industry in the 
near future. 

At the same time, I am mindful of the statute's implicit caution that cumulation for threat 
should be done only "to the extent practicable." Although it is important to capture the full scope of 
the likely future impact of imports on the domestic industry, it is equally important not to overstate 
that likely future impact. Accordingly, in addition to the factors that I consider in determining 
whether to cumulate for purposes of determining present material, I carefully examined the most 
recent volume and price trends of the subject imports in determining whether to cumulatively assess 
their likely future effects on the domestic industry. Similarities in adverse trends weighed in favor of 
cumulation. 

I also examined whether imports from a particular country exhibited either a general pattern 
of underselling or a narrowing of overselling margins during the period of investigation as compared 
to imports from other countries. Imports that may have demonstrated relatively high margins of 
overselling at the beginning of the period of investigation but narrower margins of overselling (or 
actual underselling) by the end of the period likely contributed to price depression or suppression in 
the domestic market. I then looked for evidence of similar patterns by imports from other countries 

121 Jg. 

122 19 U.S.C. § 1677(F)(iv). 

123 Jg. 

124 Jg. 
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choosin~t t~h~~~uf~e0;~i~~~~~~: ;~e ~;r~;~~~~e~:sc~~~~o~~ ,t~:tis6~~~;:go~P~~~:rf:t~, ~~e~;o~i!~:u;~e 
examine carefoHy t.'1e sirniiarities and differences in trends among different cmmtries and cumulate 

~;~; t;~"~ofi~~~ur~~~~tt;;~ ;~~~~~ ~;~;~sa~hva~r~~:~~~~~t~~1~~l~, t~~sv:~;:~::!~!s i~e~~~~i' u~d=~:t~~~ 
nor overstat1::,:L 

negligHJ;~;~~: ~~~~~tl;;~v~~ ~;~Y s!~~~s~:r~~~~i~;\~~~~~a~;i:~~e~~r;f~1~ f:b~~~~~;~~f 
mandatory cumulatkm welghe~::i ag;dnst cumulating those imports with other imports for purposes of 
my t'1rnat ana!ysis. 

B. E:ir.,.,rd~e nf DiscrEtinn tn f'.nmnl;;;t;a for F;irpo~~~ of Threat 

~~J 1;~~j~~~i~~~~I;~~&i.{~±7~~f~~~i.~t:~. 
decid1::,i ~i~ir~~l~P~!~~~ ~~;;~~it~;~~ ~~~~~~0~o~0 p~~;~!~sim t~!~; a~~~~~!~g t~~:::io~~j~~~ii~e to 
f~~u~:~ ~o~~forts of cold-rnH1::,i steel from Argentina and Austria, and 2) imports of plate from 

I next considered the volurne effects observed for the cumulate"1 hot-rolled imd cold-rolled 

tr;~~~E;f~;~~~~r:~:~~~i'.~}~~:.~~~~t=~i:,~;~~,r=~~~ DC 

market share appear;;;.d to do so at thi signlflc<int expem;e of<! U.S. industry~ On this basis I was 

~~~b;~ht~ ~~~i~Z !~rg~~r~;~~~~~;;:~i;~;~ i~~ ;<i~i:~i1~~~~~\~~:d~~lume effect during 1990-

•Z'l Petitioners' Prehearing Br., Vol. 4, 114-116. 

;-,.; My malysls with regard to cumulation of imports of dad plate for purposes of thr~at ls s~t 
forth below. 
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~1f ;~~ff iii0l~~~~:[~~~~j;§f ~~f~gd;;~~€£i[,~:R:~fyi:y 
Diffarem circi.m1stances presented u'1emselves, however, ln the cold-rnHed investigations. A 

~:[rrii~t~~!i~E~~~~~~~!iE~~g:r~:~~~~~:f r!~·~~~!lh~~~~r~·&'y· • 

=~!~~~gJ;f~1~r~~:~~~:Ei~~~fJ~~~;;~j~t~fi:i& 
mark~t share despite h1cre~;;;-=d imports. 

I cor-i.Sider [r~th industries to be vulnerable w comlnued or future price competition. 

~£~::~;r,~~!:i:,~:g;~'"'t~~"?:::'~"~!~.; ~21 ~Tt~~. ~::::.~~~ :.~:~,e:ii~~o~i~f 
In light of t.'!ese observations and particularly the differing price trends for the hot-rolled steel 

~faii~i~:.!f ~!~~~r:~~E:1r.:t°f~~r,:~~~~~E!~ !H!i~:1~~"'· 
Belgium, Br;;s.,,H, Fr;mce, (farma.""ly, Korea, the Netherlands, and Spain. This decision is based 
on mv ~:andusion t.'!at tlte dome3tk co oHed im!ustrv is vulnerable to the effects of future adverse 
~~~~~;.ffects. The c~n.mtrle-s cumulate.ti each showed s(gnificant evidence of discernible adverse price 

I decline to ctnnulate t.ie cold~rnHed imports from either Canada or faoan based on the lack 

~~~~~~~:t~:a~;f ~:·~ct u~~!~;~M~;~~~r~~!~~~~~~~c~~ ~~l~i~e~~:s ~~~~ ~,a~~d~!~~i~:n~ere 
based w~re e;;:tremeiy small. Price trends for the Canadian products based cm more substantial 

~i~i~£¥.:!:!E!~:ri+r~~~~~i::~o1i~~l~"~;~r.~~~::~S-!t~f :~;;,~end 
C. Cumuiaticm of Cnirl-RoH~-1 ~te"l ~rnpom from ~"lgiym_ Brazil. France. Germany. 

Itaiv. Kor~~- the N""therl!lnfi.;, ~.-mth Afri£'a. anfi Spain 

After having identlfle-.d the ~ountrles for whkh I helievi;.d cumulation is appropriate, I 
examh~ed their trends rnore closely to see whether there were any additional similarities. 
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for assistance in restructuring their steel industries. For all of the foregoing additional reasons, I 
determine that it is appropriate to cumulate the imports of cold-rolled products from these countries. 

D. Affirmative Determinations Regarding Cumulated Cold-Rolled Steel Imports 

I determine that the industry in the United States producing cold-rolled steel is threatened 
with material injury by reason of imports from Belgium, Brazil, France, Germany, Italy, Korea, the 
Netherlands, and Spain .. I make this determination "on the basis of evidence that the threat of 
material injury is real and that actual injury is imminent." I have considered, in addition to the 
statutory factors, the vulnerability of the domestic cold-rolled steel industry to the likely future 
volume and price effects of the subject imports of cold-rolled steel. 

StarutoO' Factors for Threat of Material Injury 

Nature of subsidies. All countries, except the Netherlands, were subject to countervailing 
duty investigations. The subsidies determined by the Department of Commerce range from 
0.6 percent to 73 percent. The subsidies include export subsidies with respect to Brazil and Korea. 
The export subsidy, in each case, is a small portion of the total subsidy. The existence of subsidy 
findings, in many cases substantial subsidy findings, for all but one of these countries supports an 
affirmative threat determination for the cumulated countries. 

Forei1n capacity and unuse<l/underutilized cap,~ity. There has been no substantial increase 
in capacity in any of the countries with one exception:., In view of worldwide overcapacity in the 
steel industry, I do not consider this factor to weigh heavily against an affirmative threat 
determination. 

On a cumulated basis, there is significant unused/underutilized capacity. In 1992, the 
difference between reported capacity and production for the cumulated countries was over 6 million 
tons. Exports to the United States in that same year totalled approximately 1 million tons.121 

Industries such as this, with high fixed costs, have an incentive to operate at the highest levels of 
production possible. The presence of such substantial underutilized capacity, especially relative to 
the recent volume of exports to the United States, supports an affirmative threat determination. With 
the U.S. steel market being the largest in the world, I find that increases in capacity or production by 
the subject cumulated cold-rolled suppliers are likely to result in significant increases in exports to 
the United States. 

Increases in market penetration. The volume of imports from those countries cumulated for 
my threat determinations increased by 25 percent from 1991 to 1992.'29 With respect to market 
share, the percentage of total U.S. consumption represented by these cumulated countries rose from 
3.7 percent to 4.4 percent from 1991 to 1992. The percentage of open market consumption rose 
from 7.8 percent to 8.4 percent. 130 The rapid increase in the volume of imports near the end of the 
period examined supports an affirmative threat determination. Increases in market share by these 
imports during the period examined appeared to be at the expense of other imports rather than at the 
expense of U.S. producers. Future increases in market share are more likely to be at the expense of 
U.S. producers simply because there are fewer "other" imports to displace. Because of the high 

121 Report at tables 54, 57, 66, 70, 73, 79, 84, and 89. 

121 Id.. 

129 The volume of total subject imports increased by 15 percent, in contrast. 

130 In contrast, the share of U.S. consumption of all subject imports increased only slightly from 
6.4 percent to 6.5 percent; and total subject imports' share of merchant consumption actually 
decreased slightly from 13. l percent to 13.0 percent. 
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fixed costs of production, any significant increase would reach injurious levels. I have put somewhat 
less weight on this factor, however, because I find it less likely that the U.S. industry will yield 
future market share than that it will hold market share at the expense of lower prices. 

Price dwression/sunpression. Price comparisons of these cumulated cold-rolled steel imports 
show a preponderance of underselling. 131 In addition to the evidence of underselling, the record 
shows that prices of the cumulated imports declined more steeply than prices of domestic products.132 

This suggests that the imports from the countries I cumulated for these threat determinations, are 
likely to have a price-suppressing or price-depressing effect in the future. This is precisely the type 
of adverse impact to which the industry shows itself to be especially vulnerable. This factor has, 
therefore, weighed heavily in my affirmative threat determinations. 

Increases in U.S. inventories. There have been no significant increases with respect to U.S. 
importers' inventories of imports from these countries.'33 The record establishes, however, that 
carrying costs of inventory are high in the cold-rolled steel industry. Therefore, it is not the practice 
to hold significant inventories. This factor did not weigh heavily in my decision. 

Product shifting. There is the potential for product-shifting to cold-rolled steel in light of my 
affirmative determinations with regard to corrosion-resistant steel products and plate from some of 
these same countries. 134 Because the feedstock for corrosion-resistant steel is cold-rolled steel, there 
is the potential for some increased sales of the cold-rolled steel itself. There is somewhat less 
potential for shifting production from plate to cold-rolled steel due to the fact that these products are 
produced from the same raw material but on different finishing lines. I have not placed great weight 
on the potential for product-shifting because the record does not contain clear evidence that product 
shifting alone will result in a significant increase in the level of exports of cold-rolled steel by the 
cumulated countries to the United States. 

Impact on development and production efforts. I find that the cumulated imports could have 
negative effects on existing development and production efforts of the domestic industry. Both by 
their volume and aggressive pricing, these imports could negativel~ affect planned improvements by 
the domestic industry scheduled to begin between 1993 and 1996.' s 

Other relevant factors. Germany's cold-rolled products were subject to investijation by 
0 Argentina, which reached a preliminary affirmative determination in November 1992.1 

131 The total of price comparisons for all subject imports show a clear majority of overselling, 
however, which was a factor in my negative present injury determinations. I further note that there 
were 14 confirmed lost sales or lost revenues with respect to five of the eight countries. Also, the 

c average unit value of cumulated imports was somewhat below that of the average unit value of total 
subject imports. 

132 In contrast, for purposes of my present injury determinations, price trends showed no such 
pattern on a cumulated basis. 

133 Report at table 47. 

134 I note that only some of the same foreign producers exported both cold-rolled and corrosion
resistant steel, or both cold-rolled steel and plate. 

13s Report at "Current and Planned Investment Projects"; see fil§Q Report at app. G. 

136 Report at 1-111. I note that as of the date of the Commission's vote in these investigations, 
Germany's and France's cold-rolled products also were subject to an antidumping investigation by 

(continued ... ) 
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Section 1673(b)(4)(B) Determination 

In accordance with 19 U.S.C. § 1673(b)(4)(B), I must make an additional finding as to 
whether material injury by reason of the cumulated impons for which I have made an affirmative 
threat finding would have been found but for the suspension of liquidation of entries of such imports. 
This finding is required so that Commerce may impose dumping duties as of the appropriate date. 
Suspension of liquidation occurred in these investigations on February 4, 1993, the date of 
Commerce's preliminary affirmative determinations. 

The record suggests that imports of carbon steel products subject to these investigations 
declined because of the suspension of liquidation. Based on the information in the record, I believe 
that, in the absence of suspension of liquidation, the imports of cold-rolled steel which I cumulated 
for purposes of my threat determinations would have continued to enter the United States at levels 
and prices that would have caused material injury to the domestic cold-rolled steel industry. I base 
this finding on my analysis of the domestic industry's extreme vulnerability to price suppressing and 
depressing effects from these cumulated impons. Accordingly, I find that had there not been 
suspension of liquidation, the domestic cold-rolled steel industry would have been materially injured 
by reason of the cumulated imports. 

E. Negative Determinations Reearding Cumulated Clad Plate Imports 

There is a lack of information concerning imports of clad plate that I normally would 
examine to determine whether it is appropriate to cumulate impons of clad plate for threat. We do 
not have segregated pricing data for the impons from the respective countries, so I cannot determine 
whether imports from France and Japan demonstrated similar or divergent pricing trends. The 
information concerning foreign producer capacity, production, capacity utilization, etc., for France 
and Japan come from different periods of investigation.137 Given the very small volumes of imports, 
however, I have determined to exercise my discretion to cumulate the impons so as to ensure that I 
have assessed the full likely impact of these impons on the domestic industry in the immediate 
future. 

I find that the domestic industry producing clad plate is not threatened with material injury 
by reason of imports of clad plate from France and Japan. Commerce made an affirmative subsidy 
determination with respect to impons of corrosion-resistant steel products from France. I note, 
however, that none of the subsidies that were the basis of Commerce's affirmative determination 
were expon subsidies. 138 

The data concerning French capacity and capacity utilization do not provide evidence that 
imports of clad plate from France will pose a threat to the domestic industry in the near future.139 

Similarly, data concerning projected production, capacity, and capacity utilization also are not 

136 ( ••• continued) 
Canada. )g. at 1-106, 1-111. No antidumping finding had been made, however, nor was any 
antidumping remedy in place at that time. This factor did not provide suppon for my threat 
determinations for the cumulated cold-rolled impons. 

137 As noted in the majority's views, the only information we have concerning production of clad 
plate in Japan comes from the record in the preliminary investigation. ~discussion of "No Threat 
of Material Injury by Reason of Subject Imports of Clad Plate from France and Japan" in Corrosion
Resistant Views. 

138 See Repon at E-4, E-17. 

139 Repon at table I-1. 
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indicative of a threat to the domestic industry .140 In short, there is no persuasive evidence in the 
record to support a finding that excess French production capacity poses a threat of material injury to 
the domestic industry. 

Data concerning Japanese clad plate production and capacity do not indicate that there is 
significant unused or underutilized capacity that would pose a threat of material injury to the 
domestic industr~. 141 Capacity utilization information also does not indicate any immment increase in 
excess capacity. 1 2 

There has not been a rapid increase in United States market penetration by the cumulated 
imports. To the contrary, as discussed above, market penetration declined sharply from 1991 to 
1992. Evidence concerning home market shipments of French clad plate also does not indicate that 
exports of clad plate to the U.S. are likely to increase in the imminent future. 143 There is no 
persuasive evidence that there will be any rapid increase in U.S. market penetration or that the 
penetration will increase to an injurious level in the immediate future. 

I also do not find evidence that cumulated imports will enter the United States in the 
immediate future at prices that will have a suppressing or depressing effect on U.S. prices. As noted 
above, I found no correlation between prices for the cumulated imports and domestic prices, as 
reflected in the unit values, during the period examined. The record also does not suggest any 
substantial future increase in inventories of clad plate in France or Japan that would threaten the 
domestic industry. 144 

There is no persuasive evidence in the record that imports from either France or Japan, 
whether examined separately or cumulatively, have impeded research and development expenditures 
by the domestic industry, or will have a negative effect on the industry's development and production 
efforts. 

Finally, I find no evidence of other demonstrable adverse trends with respect to these 
imports, whether examined separately or cumulatively, that would support a finding of threat of 
material injury by reason of the these imports. 

IX. CRITICAL CIRCUMSTANCES 

A. Corrosion-Resistant Steel from Mexico 

Commerce found that critical circumstances exist with respect to subject imports of 
corrosion-resistant steel from Mexico. For the reasons discussed below, I make a negative critical 
circumstances determination. 145 

i«> Id. 

141 ~Memorandum INV-Q-121 at B-1, table B-1. 

142 ht. 

143 ~ Report at table 1-1. 

144 ~Report at table 1-1; Memorandum INV-Q-121 at B-1, table B-1. 

145 I concur with the majority's general discussion concerning the critical circumstances provision 
of the statute and incorporate that discussion here by reference. See discussion of "Critical 
Circumstances" in Corrosion-Resistant Views. 
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In this investigation, any retroactive duties would only be imposed on imports entering the 
United States after November 6, 1992, ninety days prior to the notice of suspension of liquidation, 
published on February 4, 1993. The record reflects an increase in imports from Mexico after the 
filing of the petition on June 30, 1992. Further, it appears that retroactive imposition of duties 
would capture approximately 50 percent of this increase. 146 However, the record does not provide 
evidence that the increase in imports necessarily reflects an attempt by the Mexican respondents to 
avoid the imposition of duties. Specifically, although the monthly levels of imports during this 
period are somewhat high in certain instances, they do not appear to be dramatically higher than 
earlier monthly levels of imports from Mexico. 147 Moreover, the volume of imports from Mexico 
that would be subject to retroactive imposition of duties constitutes a very small amount of domestic 
consumption of corrosion-resistant steel products in 1992. 

Based on the foregoing, I find that retroactive imposition and collection of duties on imports 
of corrosion-resistant steel from Mexico entering during the 90-day period is not necessary to prevent 
the recurrence of the material injury caused by such imports. Therefore, I find that the effectiveness 
of the antidumping duty order on imports of corrosion-resistant steel from Mexico will not be 
materially impaired by declining to impose retroactive duties on such imports. 

B. Cut-to-Len&t]l Plate from Spain 

I make an affirmative finding with respect to critical circumstances for cut-to-length-plate 
from Spain. I concur with the reasons set forth in Commissioner Rohr's views.148 

146 Report at app. L, table L-2. 

147 jg. 

1• ~Additional and Dissenting Views of Commissioner David B. Rohr Concerning Cut-to
Length Plate Products. 

391 




