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VIEWS OF COMHISSIONER»ECKES, COMMISSIONER LODWICK,
COMMISSIONER ROHR, AND COMMISSIONER NEWQUIST
Based on the information obtained in th:"LS‘ preliminary investigatioﬁ, we
- determine that there is a reasonable indication that an industry ih the
United States is threatened with material injury by reason of imports of
certain laser -light scattefing instrumehfs ("LLSIs") and parts thereof from
Japan that allegedly are sold at less than fair value ("LTFV"). 1/

The legal standard for the Commission's determination in preliminary
antidumping investigations is set forth in section 733(a) of the Tariff Act
of 1930, 2/ Thg Commission determines, based on tﬁe best information
available at the time of the preliminary determination, whepher there is a
reasonable indication of a material industry to a domeétic industry, or
threat thereof, or of material retardation of establishment of such an
industry, by re#son of imports alleged to be sold at LTFV. 3/

In‘applying this standard, the Commission may weigh the evidence to
determine whether "(1) the record as a whole contains clear and convihcing

evidence that there is no material injury, threat of material injury, or .

1/ Also see the "Additional Views of Commissioner Eckes."
2/ 19 U.S.C. § 1673b(a).

3/ In American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986),
the Federal Circuit held that the purpose of preliminary investigations is
to avoid the cost and disruption to trade cause by unnecessary
investigations, and that the "reasonable indication" standard requires more
than a finding that there is a possibility of such injury.



material injury by reason of LTFV imports of certain laser light-scgttering
instruments and parts thereof from Japan. Accordingly, effective March 19,
1990, the Commission instituted preiiminary antidumping investigation No.
731-TA-455 (Preliminary).

Notice of the institution of the Commission’s investigation and of a
public conference to be held in connection therewith was'given'bylpoéting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of March 23, 1990 (55 F.R. 10848). The conference was held in
Washington, DC, on April 11, 1990, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-455 (Preliminary)

CERTAIN LASER LIGHT-SCATTERING INSTRUMENTS AND PARTS fﬂERBOF FROM JAPAN

Determination

On the basis of the record! déveloped.in the subject investigation, fhe
Commission deterr_nines,2 pursuant to section 733(a) of thé Tariff Aﬁt of 1930
(19 U.S.C. § 1673b(a)), that there is a reasonable indication that an industry
in the United States is threatened with material injury by reason of imports
from Japan of certain laser light-scattering instruments (LLSIs) and parts
thereof,?® provided for in subheadings 9027.30.40 and 9027.90.40 of the
Harmonized Tariff Schedule of the United States (LLSIs were previously
provided for under item 712.49 of the former Tariff Schedules of the United
States), that are alleged to be sold in the United States at less than fair

value (LTFV).

Background
On March 19, 1990, a petition was filed with the Commission and the
Departmeht of Commerce by Wyatt Technology Corp., Santa Barbara, CA, alleging

that an industry in the United States is materially injured or threatened with

! The record is defined in sec. 207.2(h) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(h)).

2 Chairman Brunsdale and Vice Chairman Cass dissenting.

* The products covered by this investigation are laser light-scattering
instruments and parts thereof from Japan that have classical measurement
capabilities, whether or not also capable of dynamic measurements. The
following parts are included in the scope of the investigation when they are
manufactured for use only in a LLSI: Scanning photomultiplier assemblies,
immersion baths, sample-containing structures, electronic signal-processing
boards, molecular characterization software, preamplifier/discriminator
circuitry, and optical benches.
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material retardation; and (2) no likelihood exists that contrary evidence
will arise in a final investigation." 4/
ODUCT AND DOMESTIC us

The Commission begins its analysis by making factual determinations to
-define the "like product" and the "domestic industry." The "like product"
is a "product that is like, or in the absence of like, most similar in
characteristics and uses with the article subject to investigation." 5/ The
term "domestic industry" means the "domestic producers as a whole of a like
product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that
product.” &/

The articles subject to investigation are certain laser 1ight scattefing
instruments ("LLSIs") and parts thereof from Japan. In its notice of
initiation, the Department of Commerce ("Commerce") defined the scope of
the investigation as:

[Llight scattering instruments and parts thereof from Japan that
have classical measurement capabilities, whether or not also capable

of dynamic measurements. Subject LSIs employ laser light and may use

either the single-angle or multi-angle measurement technique. The

- following parts are included in the scope of the investigation when
. they are manufactured for use only in an LSI: Scanning :
photomultiplier assemblies, immersion baths, sample-containing
structures, electronic signal-processing boards, molecular

characterization software, preamplifier/discriminator circuitry, and
optical benches. 7/

4/ American Lamb, 785 F.2d at 1001-04.

5/ 19 U.S.C.-§ 1677(10). '

6/ 19 U.S.C. § 1677(4)(A).

1/ 55 Fed. Reg. 14333, 14334 (April 17, 1990). Commerce's scope
determination, which encompassed all classical LLSIs, was broader than the

Commission's in its notice of institution for this preliminary R
(continued...)



LLSIs are instruments used for analysis of molecular structures. The
instruments direct a very fine, focused beam of lasef light at a solution
containing the material being analyzed. ALight passing through the sample,
at one or multip1e~location§, is scattered after the beﬁm strikés the
dissolved or suspended particles. The instrument then determines the
amount of light that is scattered. 8/ | |

A classical LLSI, the imported instrumént within the‘scope of
investigation, measures light scattering intensity.as a function of anglg. 9/
There are two types of classical LLSIs: Jlow-angle and mnlii;gnglg. In a
low-angle instrument, there is a single, fixed detector set at close to a
zero angle from the path of the laser beam. A low-angleALLSI_can determine
molecular weight immediately without any extrapolation. It'canﬂot,
however, measure molecular size. 10/ |

By contrast, in a multi-angle instrument, detection is made from a
number of angles. . This enables determination of molecular weight,

molecular size, and how particles interact with the solvent or

solution. 11/

1/(...continued) , A _

investigation, which was limited to the subject of the petition, multi-
angle LLSIs. Our determination encompasses all products within Commerce's
scope determination.

8/ Report at A-2.
9/ Report at A-3,
10/ Report at A-5; Tr. at 73 (P. Wyatt).

11/ Report at A-2. Such measurements are made through use of a
calibration technique such as the "Zimm plot." Report at A-5 & n.9.
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In some instruments, multiple angle measureﬁents are possible because
the machine has multiple, fixed detectors. 12/ This is characteristic of
the LLSIs manufactured by petitioner'Wyatt Technology Corp. ("Wyatt"). 13/
In other instruments, multiple angle measurements are possible because the
instrument contains a manugilyPcontgglled device known as a stepper motor
that moves a single detector around the'sample sequentially at many
different angles. 14/ This is characteristic of the LLSIs exported to the
United States by fespondent Otsuka Electrﬁnics Co. ("Otsuka"). 15/ Such an
linstrument is known as a "goniometer." 16/

Multi-angle LLSIs may be equipped to make dynamic, as well as classical,
light measurements. A dynamic measurement is one based upon the variation
of light scattering intensity as a function of time. 17/ Dynamic

measurements can be used to determine particle size, size distributions,

12/ Report at A-5.

13/ Petition ex, 12 at 12-4, Such an instrument will be termed a
"multiple detector LLSI." (This designation is made for purposes of
convenience and is not one standard in the industry.)

14/ Report at A-3-5. ' | .

- 15/ Petition ex. 5 at 5-7.

16/ Report at A-S.

17/ Report at A-5 & n.1l1l. See also Tr. at 116 (Karasz) (distinguishing
dynamic from classical light scattering measurement on the grounds that the

former measures the spectral character of the light while the latter
measures the intensity of the scattered light),
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and particle shape. 18/ A device capable of dynamic measurement is known as
an "autocorrelator.f 19/
Like Product

Our decision reg;rding the appropriate like product(s) in an
investigation is essentially a factual determination, and wé have applied
the statutory standard of "like" or "most similar in characteristics and
uses” on a case-by-case basis. 20/ In analyzing like product issues, we
generally consider a number of factors relating to characteristics and uses
including (1) physical characteristics, (2) uses, (3) interchangeability of
the products, (4) channels of distribﬁtion. (5) customer or producer
" perceptions, (6) common manufacturing. facilities and production employees,
(7) production processes and, where appropriate, (8) price. 21/ No single
factor is necessarily dispositive, and we may consider other fgctors that
we deem relevant based upon the facts of a particular investigation.

Generally, we have not drawn distinctions based on minor variations between

18/ Report at A-6. The size information provided by a dynamic measurement
differs somewhat from the size information provided by a classical
measurement. See Tr. at 56-57 (P. Wyatt) (dynamic measurement provides
hydrodynamic size, while classical measurement provides information about
distribution of mass within the molecule); Tr. at 127 (Karasz).

19/ Sae Report at A-6.

20/ Asociacion Colombiana de Exportadores de Flores v. United States, 693
F. Supp. 1165, 1169 (CIT 1988) ("Asocoflores").

21/ See, e.g., Asocoflores, 693 F. Supp. at 1170; Certain Residential Door
Locks and Parts Thereof from Japan, Inv. No. 731-TA-433 (Final), USITC Pub.

2253 at 4 (January 1990); 3.5" Microdisks and Media Therefor from Japan,
Inv. No. 731-TA-389 (Final), USITC Pub. 2170 at 7-8 (March 1989).
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the articles subject to an investigation, but have sought clear dividing
lines among possible like products. 22/ .

The principal like product issues that we must address in this
investigation are (1) whether goniometers and multiple-detector LLSIs
constitute separate like products; (2) whether low-angle and multi-angle
LLSIs constitute separate like products; and (3) whether those parts and
components of LLSIs within the scope of investigation constitute a éeparate
like product. 23/

For the reasons indicated below, we have found one like product for
purposes of this preliminary investigation, consisting of classical LLSIs
and certain components thereof. This like product is coextensive with the
articles under investigation.

Whether different types of multi-angle LLSIs constitute
separate like products

We first address whether all multi-angle LLSIs constitute a single like
product or whether the two types of multi-angle LLSIs -- goniometers and
multiple detector LLSIs —-- should be separate like products. We determine
that the distinctions between the two types of multi-angle instruments fail
to establish the clear dividing line necessary to justify separate like

product determinations.

22/ See, e.8., Polychloroprene from France and the Federal Republic of
Germany, Inv. Nos. 731-TA-446-447 (Preliminary), USITC Pub., 2233 at 3
(November 1989).

23/ Another potential like product issue concerns whether any like product
encompassing all classical LLSIs should also include LLSIs capable of
dynamic measurement only (i.e. autocorrelators). Such a like product would
encompass all LLSIs. Because neither party advocated such a like product
definition and we have only extremely limited information concerning U.S.
autocorrelator producers, we do not consider the issue here. We will,
however, address the issue in any final investigation,
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Goniometers and multiple detector instruments have certain different
physical characteristics. 24/ ﬁe note, however, that all multi-angle LLSIs
involve the assembly of various electronic components in slighlty different
configurations, 25/

We also do not find that there are divergent end uses and lack of
interchangeability between goniometers dand multiple detectqr instrumentsf
The basic function and use of all multi-angle LLSIs -- measurement of
molecular size, weight, and particle interaction -- is the same for both
. multiple-detector LLSIs and goniometers. 26/

Moreover, the record indicates that customers and producers perceive
goniometers and multiple detector LLSIs as similar, competitive
products. 27/ ﬁyatt and Otsuka have both sold multi-angle LLSIs to the same

type of customers. 28/

24/ As previously stated, the latter type of instrument has multiple fixed
detectors, while goniometers such as the Otsuka instrument utilize a single
detector with a stepper motor. There are also a number of specific .
differences between the Wyatt and Otsuka models. The Wyatt instruments use
- a type of detection device that is different from that used by the Otsuka.
Wyatt uses photodiodes; Otsuka photomultipliers. See Tr. at 120 (Karasz),
178 (P. Wyatt). Additionally, Otsuka's instrument has a built-in
autocorrelator but Wyatt's instruments do not. See Tr. at 63-64 (P.
Wyatt), 117 (Karasz).

25/ See Report at A-6. Otsuka itself has indicated that its goniometer
physically differs from other manufacturers' goniometers. Tr. at 147.

26/ Report at A-5.

27/ Wyatt has submitted statements from a goniometer manufacturer and a
potential customer asserting that goniometers and multiple detector LLSIs
are competitive products. Wyatt Postconference Brief, Exs. A, H. Another
potential purchaser believes both Otsuka and Wyatt instruments are well-
suited for general research. Report at A-40.

28/ Report at A-35; Tr. at 145-47; Statement of Toshio Asakura.
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- We do not believe that the physical characteristics, use,
interchangeability, or customer perception factors either singly or in
combination provide a sufficient basis for determining that goniometers and
multiple-detector instruments are separate like pfoducts. Additionally, a
number of relevant factors clearly support treating all multi-angle LLSIs
as the same like product. All multi-angle LLSIs share common channels of
distribution, being marketed in precisely the same manner. 29/ Ail multi-
angle LLSIs are manufactured in the same manner by the same types of
workers. 30/ Comparably equipped multi-angle LiSIg are priced
similarly. 31/

We determine that the similarities in the essential end uses,
distribution, manufacturing, and pricing among goniometeés and multiple-
detector LLSIs outweigh the differences in physical features and
specifications among these two types:of instruménts. 32/ Conséquéntly. we

conclude that both types of multi-angle LLSIs constitute the same like

product.

29/ Report at A-17; Tr. at 76-77 (G. Wyatt); 162 (Blow).

30/ See Report at A-14; compare Wyatt Postconference Brief at 20-23
(describing Wyatt assembly methods) with Otsuka Postconference Brief at Ex.
C (describing Otsuka assembly methods).

31/ Report at A-34-39,

32/ We have concluded in the past that products with some differences in
physical appearance and specific end-use applications should nonetheless be
deemed the same like product if their basic function and methods of
manufacture and distribution are similar. $See, e.g., Mechanical Transfer
Presses from Japan, Inv. No. 731-TA-429 (Final), USITC Pub. 2257 at 6-7
(February 1990); Plastic Tubing Corrugators from Canada, Inv. No. 701-TA-
301 (Preliminary), USITC Pub. 2246 at 5-7 (December 1989); Shock Absorbers
and Parts, Components, and Subassemblies Thereof from Brazil, Inv. No. 731-
TA-421 (Preliminary), USITC Pub. 2128 at 13-15 (September 1988).
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Whether low-angle LLSIs,and multi-angle LLSIs constitute

separate like products

Because low-angle LLSIs fall within the scope of the investigation as

defined by Commerce, we must detérﬁine'wheiher:they constitute a éepérate.
like product or whether the like product should encompass all classicall |

LhSIs (i.e. both low-angle and muiti-angle). 31/‘ |
o There are some physical}differghceé 5etweenAlow-ang1e and milti-angle
instruments, as there are'Betééen ﬁﬁltiple defector instruments and
goniometers. While multi-angle'instrumehis have either multiple detectors
or one deteétor with'a stebpet motor, low-angle instruments'hévé one fixed
detector. 34/ - | v

Both types-of instruments cah‘measu;e mdlgc@lar weight but only the

‘multi-angle instrument can measure particle size. :§gcause:sbme customers
are principally interested in molecular veigﬁ;,meaéurements, gither type of
instruﬁgnt_would suit their needs. 35/ Particle sizing inforpation,
howeve;, is critical to numeroﬁs industria; practiqal-applicqtiqns pf_lqser
light scattering, 36/ and a'{ow—angleﬂinst:umen; could not be nsedéfq:,such
applications.

The record indicates some customer and producer petceptions’of low--

33/ Neithet-Otsuka noquyatt ptoduceQ;low4angie_instrumént§.‘. ,
Additionally, no low-angle instrument is currently imported- from Japan."
There is one domestic producer of such instruments.

34/ See Report at A-3-5.
35/ Report at A-10, A-12.
36/ Réport at AflO.
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angle and multi-angle instrumentS“ae'competitiVe ‘products. 37/ Low-angle
and multl-angle LLSIs are d1str1buted and sold in the same manner. 38/
There is not a clear dlstlnctlon in the pr1c1ng of the two types of
instruments. 39/

We believe that on balance the two_types.of'insttueeﬁts' similarities
(in general characteristics and use, prite, aistribgtion. andAcustomer and
producer percept;ons) outwelgh the1r dlfferences. 40/ Therefore we have
concluded for purposes of thlS pre11m1nary 1nvestlgat10n that low-angle and
multi-angle LLSIs are not separate like produtts. We w111, howeyer,
reconsider the issue in any final investigation. |

Whether those components of LLSIs within the scope of

We finally determine whether domestiCallj produced parts,ef LLSIs like
these-within the scope of the investigatioh'constithte;a separate like
product. In prior investigations, we have reviewed the following factors
in examining vhether components or "semi-finished" products ‘should be
included in the eape'like*prddﬁct as finished products: (1) the necessity

for, and costs of, further processing; (2) the degree of interchangeability

37/ Additionally, when Wyatt representatives were asked by staff at the
conference how the customers for the two types of instruments differed,
they did not answer the question directly, stating only that their ,
instruments are more technologlcally advanced Tr. at 74 (P. & G Wyatt).

© 38/ Tr. at 77 (G. Wyatt).
39/ See Report at A-34-36, o L

40/ Compare Drafting Machines and Parts Thereof from Japan, Inv. No. 731-
TA-432, USITC Pub. 2192 at 13 (May 1989) (very limited interchangeability
and substantial differences in manufacturing facilities and employees,
price, and channels of distribution "outweigh the partial szmllarlty in
physical appearance and function").



R R

: 13 ‘ 
of articles at different staées of peoduction;'(3) ﬁhether the article at
an earlier stage of production.is dedicated to use in the finished article;
(4) whether there are significant indeoendent uses of'markets for the

finished and unfinished articles; and (5) vhether the article at an earlier

. stage of production embodies or imparts to the finished article an

essential characteristic or function. 41/ 42/ We have found that, although

.a."part" is not a finished product, it does not need to be identical to a

finished product in order to be considered with a finished product as a

~ single like product. 43/

Reviewing these factors, we note that the components under investigation

need further processing before they can be used for laser light

’ ﬁi/ E;i;.ﬁceftain Resident{ei Door Locks and Parts Thereof from Taiwan,

Inv. No. 731-TA-433 (Final), USITC Pub. 2253 at 8 n.16 (January 1990);
Certain Telephone Systems and Subassemblies Thereof from Japan and Taiwan,
Inv. Nos. 731-TA-426 and 428 (Final), USITC Pub. 2237 at 5 n.9 (November
1989); Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts
Thereof from the Federal Republic of Germany, France, Italy, Japan,

--Romania, . Singapore, Sweden, .Thailand, -and the United Kingdom, Inv. Nos.

303-TA-19-20 and. 731-TA-391 =399 (Prellmlnary). USITC Pub. 2083 at 20-22

. (May 1988) ..

52/ Commissioner Rohr notes that in a case such as this involving a
product which is primarily an assembly of basic electronic components which
are assembled into bigger and bigger subassemblies this analysls may be
unneccessarily complicated or unrevealing.  He finds that it is not
appropriate for purposes of this preliminary investigation to find that the
parts identified in the scope of the investigation are separate like
products from the finished LLSIs or from each other. The current record is
insufficient to make any such distinction and he notes that he will
reconsider this issue if further information is obtained in a final
investigation.

;d_l/ Shock Absorbets and Parts Components. and Subassemblies Thereof from

Brazil, Inv. No. 731-TA-421 (Prelxmlnary) USITC Pub. 2128 at 12 (September

1988).
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scattering. 44/ Moreover, the components are not interchangoable at
different stages of production. |
Because the components at issue are those "for use only in an LLSI,"
.they are clearly dedicated for use€ in the finished product. #ﬁ/ There are
no significant independent markets forltbe components at issue ‘and finished
machines. Customers desiring‘replacemeht-components obtain them directly
from the manufacturer from which they purchased an instrument, rather than
purchasing'them on the open market. 46/
The record further indicates that some of the individual components at
' issue do possess or incorporate an essential characterisric to an LLSI.
- For example, the optical bench is critical for accurate illuminatiop of -the
Sample. 47/ Software is essential to meaningful analysis of the
measurements made by an LLSI. 48/ A number of the other components at 1ssue

also impart essent1al functlons to an LLSI 52/

ﬂﬁ/ See Report at A-13- 14

45/ Some producers manufacture thezr own components. Report at A-13. Even
those that use outside sources require that components conform to '
proprietary designs or particular specifications. Report at A-13. see Tr.
at 47 (G. Wyatt). :

46/ Tr. at 47 (G. Wyatt).
51/' Report at A—é. See alsc ﬁyott Postconfereiice Brief at 21.

48/ Report at A—9. Indeed, Wyart indicates that its customers who
purchase instruments "always" buy or receive Wyatt-prepsred software as
well. Tr. at 47, 76 (G Wyatt). A

49/ See Report at A-7-9 The information in the current record reflects
generally on the types of components at issue; in a final investigation, we
intend to generate 1nformatlon concernlng each of the seven components
under investigation. :
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The Commission has in previousAinvestigations concluded that
components dedicated to use in 4 finished product and essential to the
product's operation should be included in the same like product as the
finished product, notwithstanding that the components are not
interchangeable with the finished prodﬁct. especially if they incorporate
essential characteristics. 50/ We therefére conciude that the like product
in this investigation includes both the finished classical LLSIs and those
LLSI compohents like those within the scope of investigation. 51/
Domestic Industry

In lighp of our like product determination, we determine that there is

one corresponding domestic industry, composed of the producers of classical

50/ See Certain Residential Door Locks and Parts Thereof from Japan, Inv.
No. 731-TA-433. (Final), USITC Pub. 2253 at 8 (January 1990); Certain
Telephone Systems and Subassemblies Thereof from Japan, Korea, and Taiwan,
Inv. No. 731-TA-426-428 (Preliminary), USITC Pub. 2156 at 13-15 (February
1989). In these investigations the Commission noted that it has placed
greater emphasis on essential characteristics and interchangeability
factors when considering semifinished products that merely go through
additional processing stages than when considering groups of components .
that must be combined to form the finished product. When a finished
product, such as an LLSI, is comprised of many components, none of which
contain the essential characteristics of the finished product, the
Commission has found the factors of essential characteristics and
interchangeability to be less significant. (
51/ As previously mentioned, because the current record on the parts and
components at issue is incomplete and the parties have not briefed the
treatment of parts and components extensively, we will reconsider this
matter in any final investigation. We request the parties to address in
that investigation how the five factors relevant to parts and components
issues listed above pertain to each of the seven components under
investigation.

We further note that, as a general matter, our analysis of parts and
. components issues would be more thorough and detailed were parties to
provide detailed information and arguments responsive to the general issue.
We encourage parties in title VII investigations to address parts and '
components issues more extensively. : :
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LLSIs and those components like those within the scope of
investigation. 52/ We have idéntified the following firms as members of the
domestic industry: Wyatt, Brookhaven Instruments Corporation
("Brookhaven"), 53/ LDC Analytical Corp., and Leeds an& Northrup. LDC
manufactures a low-angle instrument; all the remaining firms manufacture

multi-angle instruments. 54/

52/ Otsuka has asserted that we should dismiss Wyatt's petition for lack
of standing because there is no evidence that any other domestic producer
supports the petition. Otsuka Postconference Brief at 3-4. We have taken
the position that the Commerce Department, not the Commission, decides
questions of standing. See Martial Arts Uniforms from Taiwan, Inv. No.
731-TA-424 (Preliminary), USITC Pub. 2148 at 6 n.13 (December 1988);
Certain Table Wine from the Federal Republic of Germany, France, and Italy,
Inv. No. 731-TA-283-285 (Preliminary), USITC Pub. 1771 at 4 n.5 (October
1985). Moreover, one other producer supports the petition. See Report at
A-16. _

53/ Wyatt has questioned Brookhaven's inclusion in the domestic industry
because Brookhaven imports from France the turntable in its goniometer.
However, most of the Brookhaven instrument's components (in terms of both
number and value) are domestically sourced, and most of the product's value
has been added in the United States. Moreover, the assembly of LLSI
" components which Brookhaven performs in the U.S. is a process that requires
considerable technical expertise. See Report at A-13-14,

In deciding whether a firm is a domestic producer, we have examined:
(1) the overall nature of production-related activities in the United
States, including the extent and source of a firm's capital investment; (2)
the technical expertise involved in production activity in the United
States; (3) the value added to the product in the United States; (4)
employment levels; (5) the quantity and type of parts sourced in the United
States; and (6) any other costs and activities in the United States
directly leading to production of the like product. See, e.g., Generic
Cephalexin Capsules from Canada, Inv. No. 731-TA-423 (Final), USITC Pub.
2211 at 10-11 (August 1989); Certain All-Terrain Vehicles from Japan, Inv.
No. 731-TA-388 (Final), USITC Pub. 2163 at 12 (March 1989); Erasable
Programmable Read Only Memories from Japan, Inv. No. 731-TA-288 (Final),
USITC Pub. 1927 at 11 n.23 (December 1986). These factors support
Brookhaven's inclusion in the domestic industry.

54/ The domestic industry also encompasses domestic producers of LLSI
components like those under investigation.  We have been unable to identify
any such firms, other than those that also produce instruments, in this
preliminary investigation.
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CONDITION OF THE INDUSTRY

The domestic industry haé a number of distinctive characteristics that
are of particular relevance to our preliminary determination. Because of
these characteristics, some of the factors that we normally consider in
assessing the condition of the domestic industry -- production, shipments,
capacity utilization, employment, wages, financial pgrformgnce,-capital
investments, and reséarch and development expenditures -~ have limited
applicability. Certain factors, such as inventories, which are not
normally maintained by LLSI producers, or capital investments, which tend
to be quite small in the industry, are of little weight in this instance.
The data that we have received with respect to a number of other factors,
such as financial performance and research and development expenditures,
has either been incomplete or not in a form that can be méaﬁingfully
analyzed. 55/ |

Classical LLSIs are expensive instruments. The base model instrumént
sells for in excess of $25,000. 56/ Options and accessories available from
producers, however, can raise the total instrument price to over
$90,000. 57/

‘The high prices of LLSIs are not principally a function of the costs
of material and labor needed to manufacture an instrumeﬁt. These
instruments are the product of sophisticated technology. They entail

substantial research and development costs that the producer must recoup to

33/ We intend to develop both the quality and quantity of data concerning
the condition of the domestic industry in any final investigation.

56/ Petition, exs. 2, 8, 13.

57/ Report at A-38.
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operate profitably and continue the ongoing development of the instruments. 58/
Producers appear to devote substantial expenditures to research and
development efforts. 59/

The universe of potential customers for classical LLSIs is small.
Customers tend to be academic and corporate research laboratories. §Q/
Nevertheless, repeat sales to customers are common. 61/ A small number of
sales is made in any given year. Current domestic demand does not appear
to exceed 50 instruments per year. 62/ Total domestic consumption of
classical LLSIs has not increased appreciably during the 1987-89 period of
investigation. 63/

Because of the small size and apparently static nature of the domestic
market, seemingly small increases in the pumber of instruments that any
fofeign LLSI producer sells in the United States can nonetheless have a-
significant impact on market share and on sales revenue on the individual

domestic producers. That the domestic industry is highly fragmented and

58/ Tr. at 13-14 (G. Wyatt).

59/ Petition at 20; Report at A-26. We wére unable to obtain research-
and-development data for members of the domestic industry other than Wyatt.
We intend to develop such information in any final investigation.

60/ Report at A-32.
61/ Report at A-17.
62/ Tr. at 139 (Blow).

63/ See Report at A-18, A-31. Because of the flat domestic market, U.S.
LLSI producers have increasingly relied upon export sales. See Tr. at 30.
Indeed, export sales have considerably greater significance to the
classical LLSI industry than to most domestic industries whose conditions
we consider in Title VII investigations. In any final investigation, we
will explore further the role of export sales in the domestic industry and
their relative profitability as compared to domestic sales, as well as the
legal status of these sales in our evaluation.
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* consists largely of small business concerns with heavy dependency on

- research and development costs magnifies this potential impact. 64/ We

believe that these factors make the domestic industry highly vulnerable to

even small inéreases in LTFV imports. _
REASONABLE INDICATION OF THREAT OF MATERIAL INJURY

We have made our affirmative determination on the basis of a
reasonable indication of a threat of material injury rather than material
injury.» Wé did not make ouf determination based on present material injury
because, considering the information available, even if a reasonable
indication of material injury exiéts. the minimal level of imports, their
small market share, and the lack of any discernible effect on prices in the
United States indicates that there is no reasonable indication of material
injury b} reason of the allegedly LTFV imports. 65/

Section 771(7) (F) of the Tariff Act of 1930 directs the Commission to
determine whether a U.S. industry is threatened with material injury by
reasonvofjimports "on the basis of evidence that the threat of material
injury is real and actual injury is imminent. Such a determination may not
be made on the basis of mere conjecture or supposition.”" 66/ The ten
factors that the Commission must consider are:

(I) if a subsidy is involved, such information as may be presented ﬁo

it by the administering authority as to the nature of the subsidy

(particularly as to whether the subsidy is an export subsidy
inconsistent with the Agreement),

64/ Report at A-15.
65/ See, e.8., Report at A-31, A-32, A-34,

£6/ 19 U.s.C. § 1677(7)(F)(ii).
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(II) any increase in production capacity or existing unused capac1ty
in the exporting country likely to result in a significant 1ncrease in
imports of the merchandise to the United States,

(III) any rapid increase in United States market penetration and the
likelihood that the penetration will increase to an injurious level,

(IV) the probability that imports of the merchandise will enter the
United States at prices that will have a depressing or suppressing
effect on domestic prices of the merchandise,

(V) any substantial increase in inventories of the merchandise in the
United States, '

(VI) the presence of underutilized capacity for producing the
merchandise in the exporting country,

(VII) any other demonstrable adverse trends that indicate probabilify
that importation (or sale for importation) of the merchandise (whether
or not it is actually being imported at the time) will be the cause of
injury,

(VIII) the potential for product shifting if production facilities
owned or controlled by the foreign manufacturers, which can be used to
produce products subject to investigation(s) under 1671 or 1673 of
this title or to final orders under section 1671e'or 1673e of this
title, are also used to produce the merchandise under investigation,

(IX) in any investigation under this title which involves imports of
both raw agricultural product (within the meaning of paragraph
(4) (E) (iv) and any product processed from such raw agricultural
product, the likelihood there will be increased imports, by reason of
product shifting, if there is an affirmative determination by the
Commission under section 705(b) (1) or 735(b) (1) with respect to either
the raw agricultural product or the processed agricultural product
(but not both), and )

(X) the actual and potential negative effects on the existing

development and production efforts of the domestic industry, including
efforts to develop a derivative or more advanced version of the like

product. 67/
In addition, we must consider whether dumping findings or anﬁidumping
remedies in markets of foreign countries against the same class of

merchandise suggest a threat of material injury to the domestic

67/ 19 U.S.C. § 1677(7)(F)(1).
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industry. 68/ We consider each statutory consideration applicable to this
investigation in turn. 69/ We consider no single factor to be dispositive.

Because the material in the record on Otsuka's capacity is
confidential, we cannot discuss it in detail. We have concluded that the
information available on foreign capacity, which contains a number of
émbiguities, supports our affirmative pieliminary threat detetmfnation. 19/

Otsuka's U.S. market penetration for its multi-angle LLSI is now very
low. Otsuka, however, recently retained a new distributor, Polymer
Laboratories, Inc. ("Polymer"), to market its instrument in the United
States. Pol&mer intends to increase U.S. sales of the Otsuka multi-angle
instrument and has aggressively marketed the instrument. 71/ 72/ Should
Polymer succeed in its stated goal of selling only a few gdditional Otsuka
instruments, it could nonetheless increase Otsuka's market share

substantially because the domestic market is so small., Additionally, any

-

68/ See 19 U.S.C. § 1677(7)(F) (iii).

69/ Because the petition does not allege a subsidy and does not concern
agricultural products, statutory factors (I) and (IX) are not applicable.
Because Otsuka produces no other products subject to antidumping or
countervailing duty investigations or orders, statutory factor (VIII) is
also inapplicable.

70/ The basis for Otsuka's contrary assertions is unclear. We intend to
generate more detailed information as to the nature of Otsuka's Japanese
operations during any final investigation.

11/ Statement of Andrew Blow; Tr. at 162 (Blow); Wyatt Postconference
Brief ex. F (magazine advertisement for Otsuka instrument).

12/ Commissioner Rohr notes that Wyatt has alleged that Polymer's

marketing efforts on behalf of Otsuka have specifically targeted Wyatt. See

Petition ex. 4, a document making certain comparisons between the Otsuka

and Wyatt multi-angle LLSIs. Otsuka and Wyatt dispute the function of the

document, which Wyatt terms a "competitive sales document" and Otsuka

~ describes as an academic paper. He believes that Wyatt's allegation merits
further investigation. '
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Otsuka sales incre#se would likely have a multiplier effect in light of the
large role played by repeat sales to corporate customers and the importance
of word-of-mouth recommendations in influencing purchase decisions. 73/ In
light of the structure and size of the domestic market for the like
product, Otsuka's probable market share increase supports a reasonable
indication of threat.

This is especially so because of Otsuka's pricing practices. The list
price of the Otsuka instrument is below that of comparably equipped U.S.
instruments. 74/ Otsuka has also offered and entered leasing agreements
with options to buy for its multi-angle LLSI on terms more favorable than
those that Wyatt currently offers. 75/ The record thus indicates that
Otsuka is attempting to acquire U.S. market share by underselling domestic
producers. This makes price depression or suppression by domestic
producers who must meet Otuska's competition probable. 76/ Price
suppression would in turn limit the amount of revenues that domestic
producers could devote to the research and development expenditures needed

to stay competitive in a high-technology industry. 77/

13/ See Report at A-33, A-40.
14/ Report at A-38. See also Report at A-40.

* 153/ Report at A-41; Tr. at 85 (G. Wyatt). We have considered these
leasing practices because they are relevant to the terms and conditions
under which the instruments are offered for sale.

16/ Commissioner Lodwick considers Otsuka's offering of attractively
priced machines through allegedly LTFV prices as a basis for either or both
price suppression and lost sales in the future. He will further explore
the characteristics of this market to determine whether increased import
volumes are likely and whether such sales will suppress domestic prices.

.11/ The same result would occur should the domestic producers maintain
prices at the expense of market share.
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T