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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-429 (Final)

MECHANICAL TRANSFER PRESSES FROM JAPAN

Determipation

On the basis of the record ! developed in the subject investigation, the
Commission determines,? pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)) (the act), that an industry in the United States is
materially injured by reason of imports from Japan of mechanical transfer
presses, provided for in subheadings 8462.99.00 and 8466.94.50 of the
Harmonized Tariff Schedule of the United States (previously reported under
items 674.3583, 674.3587, 674.,3592, 674.3594, 674.3596, 674.5315, and 674.5320
of the former Tariff Schedules of .the United States), that have been fouﬁd by
the Department of Commerce to be sold in the United States at less than fair

value (LTFV).

ackground
The Commission instituted this investigation effective August 18, 1989,
following a preliminary determination by the Department of Commerce that
imports of mechanical transfer presses from Japan were being sold at LTFV
within the meaning of section 733(a) of the act (19 U.S.C. § 1673b(a)).
Notice of the institution of the Commission’s investigation and of a public
hearing to be held in connection therewith was given by posting copies of the

notice in the Office of the Secretary, U.S. International Trade Commission,

! The record is defined in sec. 207.2(h) of the Commission’s Rules of Practice
and Procedure (19 CFR § 207.2(h)).

2 Chairman Brunsdale dissenting.



Washington, DC, and by publishing the notice in the Federal Register of
September 13, 1989 (54 F.R. 37839). The hearing was held in Washington, DC,
on January 4, 1990, and all persons who requested the opportunity were

permitted to appear in person or by counsel,.



VIEWS OF COMMISSIONERS ECKES, ROHR, LODWICK AND NEWQUIST
We determine that an industry in the United States is materially injured

by reason of imports of mechanical transfer presses from Japan. 1/

I. Like froduct and Domestic Industryv

As a threshold matter in a.Title 911 investigation, wé must:make factual
determinations with respect to domestic industry and like product, 2/ The
domestic industry consist$ of the "domestic producers as a whole of a like
product, or those producers whose éollective output of the like product
ponstitutes a majqr proportion of the total domestic pfoduction of that
product;" 3/ and, in turn, a "like produc£" is "[a] product that is like,
or in the absence of like, most similar in>characteristics and uses wifh
the articles subject to inves£iggtion." 4/

The imported articles subject to this investigation are mechanical
transfer presses., 5/ A mechanical transfer pfess functions as a self-

contained production line, fabricating a high volume of identical parts, or

1/ Chairman Brunsdale dissents from this determination as explained in her

dissenting views, infra.

2/ Chairman Brunsdale joins this discussion of like product and domestic

industry.

3/ 19 U.S.C. § 1677(4)(A).

4/ 19 U.S.C. § 1677(10)

5/ The Department of Commerce's Final Determination of Sales at Less Than

Fair Value provides that a mechanical transfer press:
refers to automatic metal-forming machine tools with multiple die
stations in which the workpiece is moved from station to station by
a transfer mechanism designed as an integral part of the press and
synchronized with the press action, whether imported as machines or
parts suitable for use solely or principally with these machines.
These presses may be assembled or unassembled.

55 Fed. Reg. 335 (January 4, 1990).



4
a family of parts of similar shape, size and thickness, which fequire two
or more production operations. 6/ Depending upon the dies used in the
press, a mechanical transfer press is able to perform stamping, drawing,
extruding, shearing, punching, bending, folding, straightening, flattening,
notching, forging, and hammering operations simuitaneously. 1/

A mechanical transfer press's major componeﬂts are the crown assembly,
slide assembly, column assembly, bed assembly, internal transfer feed, and
controls. 8/ The crown assembly contains thé drive mechanism which moves
the slide assembly. The slide assembly moves up and down within the
transfer press and imparts the force to the object being formed. The slide
assembly may consist of one or mére slide#; multiple slides are used in
operations requiring deeper draws. The slide assembly'is connected to the
crown assembly by suspension points,

The column assemblf supports both the crowﬁ and slide assemblies, and
gives the press stability against lateral forces. The column assembly is
connected to the bed assembly.

The bed assembly acts as a fréme to support the press and contains the
bolsters, cushion gnd lower dies. The lower diés, in conjunction with the
dies in the slide assembly, form the metal. The lower dies rest upon the
bolster, which in turn rests upon a cushion that absorbs shock. Much of
the bed assembly, including the cushion, lies beneath the factory floor
level in a pit. The bolster, however, is at floor level and may be moved
in and out of the transfer press on rails so that the lower dies can be

changed rapidly to allow for different metal forming operations. An extra

6/ Report at A-2.
1/ 1d.
8/ Report at A-2-7,



5
bolgter with new dies generally replaces the existing bolster and dies
currently .in use, permitting die changes in under five minutes.

-The transfer feed, which automatically moves a part from one
workstation to another within the transfer press, distinguishes a transfer
press from other mechanical presses. 9/ Mechanical transfer presses are
designed with either an electronic or mechanical transfer feed system and
are either tri-axial or dual-axial. In a tri-axial system, the part is
lifted vertically when transferred from workstation to workstation within
the press. .In the dual-axial system, the transfer feed merely slides the
part to the next workstation. The distance that the transfer mechanism
moves a part between workstations is known as the feed stroke.

Accordingly, mechanical transfer presses generally are described and
characterized by manufacturers and purchasers in terms of tonnage capacity,
the front-to-back distance of the bolster, the left-to-right distance of
the bolster, the length and frequency of the feed stroke, the pitch (the
distance between stations), the number of stations, the number of slides,
the number of columns, the type of gear, the number of drives, and the

number of suspension points. 10/

A. Like Product
Our decision regarding the appropriate like product(s) in an
investigation is essentially a factual determination, and we apply the

statutory standard of "like" or "most similar in characteristics and uses"

9/ Report at A-2.-
10/ Report at A-7.
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on a case-by-case basis. 11/ In analyzing like product issues, we
generally examine such factors as: (1) physical characteristics, (2) end
uses, (3) interchangeability of the products, (4) channels of distribution,
(5) production processes, (6) customer or producer perceptions, (7) coﬁmon
manufacturing facilities and production employees, and (8) price. 12/ No
single factor is dispositive, and we may consider other relevant factors
based upon the facts of a given investigation.

As noted by Congress, the like product requirement is not to be
"interpreted in such a narrow fashion as to permit minor differences in
physical characteristics and uses to lead to the conclusion that the
products are not like each other." 13/ Accordingly, we have found minor
product variations to be an insufficient basis for a separate like product
analysis, and instead, have looked for clear dividing lines among
products. 14/

In this investigation, we find one like product consisting of all U.S.
produced mechanical transfer presses. We base this determination on our

finding that all mechanical transfer presses have the same physical

11/ Asociacion Colombiana de Exportadores de Flores, et. al. v. United
States ("ASOCOLFLORES"), 693 F. Supp. 1165, 1169 (CIT 1988).

12/ ASOCOLFLORES at 1170, n.8; Certain Small Business Telephone Systems and
Subassemblies Thereof from Japan, Korea, and Taiwan, Invs. Nos. 731-TA-426-
428 (Preliminary), USITC Pub. No. 2156 (February 1989) at 4; Light-Duty
Integrated Hydrostatic Transmissions and Subassemblies Thereof, With or
Without Attached Axles, from Japan, Inv. No. 731-TA-425 (Preliminary),
USITC Pub. No. 2149 (January 1989); Certain Forged Steel Crankshafts from
the Federal Republic of Germany and the United Kingdom, Invs. Nos. 731-TA-
351 and 353 (Final), USITC Pub., 2014 (September 1987).

13/ S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

14/ See, e.,g., Certain Small Business Telephone Systems and Subassemblies,
supra, at 4; Operators for Jalousie and Awning Windows from El1 Salvador,
Invs. Nos. 701-TA-272 and 731-TA-319 (Final), USITC Pub. 1934 (January
1987) at 4, n.4; Sony Corporation of America v. United States, Slip op. 89-
55 (CIT, April 26, 1989) at 6.
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characteristics and are used for the same general purpose, that is, forming
metal parts. Despite variations in design and size due to technical
specifications, we find that all mechanical transfer presses are automatic
presses with multiple die stations in which the workpiece is moved from
station to station by a transfer mechanism synchronized with the press
action. Thus, all mechanical transfer presses share the same end-use of
performing highly diversified metal-forming'operations within a self-
contained production line, although a transfer press may have different
specific end-use applications. We further note the absence of a clear
dividing line that differentiates mechanical transfer presses used in auto
body panel stamping ("auto body panel mechanical transfer presses") from
all other mechanical transfer presses, or that distinguishes mechanical
transfer presses on the basis of size (e.g., tonnage capacity, bolster
length, or slides).

1. ec ical tra e resses used to_st auto bod anels are
a _se a i duct

There simply is no inherent attribute or set of attributes of a
particular mechanical transfer press which identifies it as an "auto body
stamping" mechanical transfer press or limits it to that use. Although the
largest mechanical transfer presses are fypically used to produce auto body
panels, there is nothing to prevent an "auto body" mechanical transfer
press from easily being converted to produce large parts for another
application (e.g, satellite dishes), if for instance, the metal forming
operations and dimensions of the sheet metal blanks associated with the

parts are similar to those of the auto body panels. 15/ Mechanical

15/ Accord Report at A-2 (large transfer presses are used primarily in the
appliance and automotive industries for stamping large auto body panels).



8
‘transfer press producers manufacture their presses to meet their customer's
technical specifications, ‘and not for a particular end uée. 16/

I1f, as petitioner and AIDA Engineering,.Ltd.land AIDA Engineering, Inc.
("AIDA") argue, 17/ press size is determined by the metél forming
operations to be performed, and if the "auto body panel stamping"
designation describes the operations to be performed, then the auto body
panel label inherently serves as a proxy for size. Consequently, according
to respondents' argument, there must be a press size which differentiates
auto body panel mechanical transfer presses. 18/ In this final
investigation, AIDA. and Komatsu agreed upon a front-to-back bolster
dimension of 108 inches as the distinguishing size of an auto body

mechanical transfer press. 19/

16/ See Report at A-9.

17/ Verson's prehedring brief at 5; AIDA's prehearing brief at 7.

18/ The Commission has found size differences alone to be an insufficient
basis for distinguishing separate like products. See Color Picture Tubes
from Canada, Japan, the Republic of Korea, and Singapore, Invs. Nos. 731-
TA-367-370 (Final), USITC Pub, 2046 at 5 (Dec. 1987); Antifriction Bearings
(Other than Tapered Roller Bearings) and Parts Thereof from the Republic of
Germany, France, Italy, Romania, Singapore, Sweden, Thailand, and the
United Kingdom, Invs. Nos, 303-TA-19 and 20 and Invs, Nos. 731-TA-391-399
(Preliminary) USITC Pub., 2083 (May 1988); Certain Forged Steel Crankshafts
from the Federal Republic of Germany and the United Kingdom, Invs. Nos.
731-TA-351 and 353 (Final), USITC Pub. 2014 (September 1987).

19/ In the preliminary investigation, Komatsu argued that the Commission
should treat mechanical transfer presses used for auto body stamping as a
separate like product based upon the following distinguishing physical
characteristics: (i) auto-body mechanical transfer presses always exert a
pressure of 1,000 tons or more; (ii) they are always tri-axial; (iii) they
always have a stroke length of at least 36 inches, a feed lift of at least
6 inches, and a front to back dimension of at least 72 inches; and (iv)
they always have four suspension points. Komatsu post-conference brief at
4, o :
In the preliminary investigation, AIDA also offered a physical
description of mechanical transfer presses used for stamping auto body
panels, describing them as having: (i) a bolster size of more than 100
inches front to back and more than 300 inches left to right; (ii) a
transfer feed stroke of more than 70 inches; and (iii) a slide stroke of

(continued...)
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The front-to-back dimension, however, is a function of the size of the
auto body part to be stamped and the metal forming operations to be
executed. Thus, logically one must define the domain of auto body panel
dimensions before the range of auto body panel mechanical transfer press
dimensions can be specified. Any minimum front-to-back dimension selected
to decipher an auto body panel mechanical transfer press is dependent upon
a posited minimum size of an auto body panel. In our view, such an
inherent physical constraint, or even consensus within the industry, is not
apparent from the record in this final investigation.

Even assuming, arguendo, that a 108 inch bolster dimension is a
necessary condition for a transfer press to be used in stamping auto body
panels, that does not imply that it is also a sufficient condition. There
is not, in our view, a single line, e,g., front-to-back bolster length,
along which mechanical transfer presses can be distributed to separate them
into discrete like products. Instead, there appears to be an intricate
multidimensional set of physical characteristics which deséribe mechanical
transfer presses, e,g,, the front-to-back bolster dimension, the left to
right bqlster dimension, the length of the slide stroke, the length of the

transfer feed stroke, the number of suspension points, and the tonnage

19/(...continued)

more than 30 inches. Ultimately, however, AIDA concluded that "a clear
dividing line exists in terms of, inter alia, bolster size and end use."
AIDA's post-conference brief at 9.

Thus, during the course of the preliminary investigation and this final
investigation, Komatsu and AIDA have variously argued that a front-to-back
bolster dimension of 72 inches, or 100 inches, or now, 108 inches defines
an auto body panel mechanical transfer press. If, as respondents contend,
a single physical dimension identifies a mechanical transfer press as one
suited for auto body panel applications, one would expect that the length
of the dimension would be less elusive, given that it is purportedly a
clear dividing line.
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capacity. Based upon the record in this investigation, we do not see a
clear partition of those characteristics which isolates mechanical transfer
presses for auto body panel applications. 20/

Assigning an auto body panel end-use label to a particular mechanical
transfer press is a purely intuitive exercise, based upon an understanding
of an interrelated multidimensional set of physical dimensions that
describe the mechanical transfer press. Indeed, Komatsu's expert at the
preliminary conference (Mr. Weber) was unable to define a mechanical
transfer press for auto body panel applications in terms of its physical

characteristics, stating "[t]here is no definite line." 21/ Similarly,

20/ We note that accepting respondents' front-to-back bolster dimension of
108 inches as the like product "litmus test" would require us to find that
a 2,000 ton, 216x108 mechanical transfer press is within the same like
product definition as a 4,500 ton, 252x132 mechanical transfer press, even
as a 2,000-1,500 ton, 212x98 mechanical transfer press is not. See
Confidential Report at A-71, Table 23; A-75, Table 23.

Furthermore, we see no basis upon which to find that a 108 inch bolster
dimension constitutes a clear dividing line among mechanical transfer
presses, but also that a front-to-back bolster dimensions of 120 or 132
inches does not constitute a second or third discrete like product dividing
line. See Confidential Report at A-71-75, A-81-82, Tables 23 and 25,

In this regard, General Motors classifies its transfer presses according
to an A, B, C, D system, in which an A press has two or three slides and is
132" front-to-back; a B press has two slides and is 108" front-to-back; a C
press has one or two slides and is 108" front-to-back; and a D press has
one slide and is 54" front-to-back. Thus, if the front-to-back bolster
dimension is deemed to identify an auto body panel press, then General
Motors apparently differentiates between auto body panel mechanical
transfer presses as well, for it does not classify mechanical transfer
presses possessing a 108" front-to-back bolster with mechanical transfer
presses possessing 132" front-to-back bolsters. Moreover, we find it
notevorthy that General Motors does not differentiate mechanical transfer
presses on the basis of front-to-back dimension alone, but rather uses a
combination of two characteristics -- number of slides and bolster
dimension.

21/ Conference Tr. at 87-88. We note that in the final investigation, Mr.
Weber identified auto body mechanical transfer presses as "tri-axis presses
normally with two or three slides and sliding bolsters with front to back
dimensions of from 108 to 132 inches." Komatsu's prehearing brief at
Appendix D, p. 1. Compare with Hearing Transcript ("Tr.") at 184-187.
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another of Komatsu's experts in this final investigation, Mr. Scicluna, was
unable to succinctly define the physical characteristics of an auto body
panel mechanical transfer press. 22/

Furthermore, we find that auto body mechanical transfer presses and
other transfer presses generally are manufactured using common
manufacturing facilities and production employees, and share the same
production processes., Additionally, auto body mechanical transfer pfesses
and other mechanical transfer presses are generally sold through the same
channels of distribution. Finally, the absence of interchangeability among
large auto body panel mechanical transfer presses and "other" transfer
presses does not necessarily distinguish an auto body transfer press as a
separate like product, for once the size of a transfer press is determined,
it is generally not interchangeable with any other mechanical transfer

presses of different sizes. 23/

22/ Tr. at 184-187,

23/ While we find a single like product, we nevertheless evaluate material
injury and causation within the context of the domestic industry's
conditions of trade, including the various market segments that
characterize the domestic industry.

We note that there appears to be a vague but common understanding among
purchasers of mechanical transfer presses that the market for mechanical
transfer presses can be segmented by their end uses into two distinct
categories: large mechanical transfer presses used to produce auto body
panels and all other mechanical transfer presses.

What defines a mechanical transfer press for an auto body panel stamping
application, however, is quite amorphous and equivocal. In this regard, we
note that in answering the Commission's questionnaires, mechanical transfer
press producers, when so required, categorized individual mechanical
transfer presses as for auto body panel application, for auto parts
application, and for other applications, but denied the existence of well
defined boundaries between the categories, or even that the categories were
susceptible to clear definition.
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2. Mechanical transfer presses with a8 capacity under 150 tons also
are t ] ate like oduct

We similarly find that mechanical transfer presses under 150 tons do not
constitutg a separate like product., This determination‘is again based upon
our view that there is no single line, whether tonnage or front-to-back.
bolster length, along which mechanical transfer presses can be clustered to
separafe them into discrete like products. 24/ Iﬁ sum, we believe that
because mechanical transfer pressés are expensive, coﬁplex, discrete
custom-made producté, it is impracticable and inappropriate to define any
mechanical transfer press solely by reference to a single physical
dimension.

The other "like product factors" we traditionally consider similarly
suggest that 150 ton capacity does not provide a clear line, which
separates mechanical transfer presses into two discrete like products.

The interchangeability of the products, channels of distribution,
production processes, customer or producer perceptions, manufacturing
facilities and production employees, or prices do not establish a clear
dividing line between 50 ton mechanical transfer presses and for example,
200 ton mechanical transfer presses, Simply put, all mechanical transfer
presses are automatic presses with multiple die stations in which the
workpiece is moved from station to station by a transfer mechanism
synchronized with the press action, and although the size of the mechanical
transfer press may determine its particular industrial application, all

mechanical transfer presses are used for the same general purpose of

24/ See discussion, gupra at 7-11.
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forming metal parts. 25/ We do not find that differences in size are a
sufficient basis to separate mechanical transfer presses into separate like
products. 26/

For these reasons, we find one like product consisting of all mechanical
transfer presses. Accordingly, we also find a single domestic industry
consisting of the all U.S. producers of mechanical transfer presses, with
the exéeption of Hitachi-Zosen-Clearing ("HZC"), for the reasons described

below.

B. Domestic Industry

The record indicates that there are eight domestic producers of
mechanical transfer presses including HZC. 27/ HZC, however, is a wholly-
owned subsidiary of Hitachi Zosen, Ltd., ("Hitachi"), Tokyo, Japan. HZC
therefore is a related party. In our preliminary determination, we
excluded HZC from the definition of the doﬁestic industry under the related

parties provision. 28/

25/ For instance, a 50 ton mechanical transfer press may be used to
manufacture component parts for the camera industry, a 200 ton mechanical
transfer press may be used by a small auto parts stamping firm, and a 4,000
ton mechanical transfer press may be used to stamp auto body panels. See
Confidential Report at A-16, A-19. Nevertheless, all these mechanical
transfer presses share the same end-use of performing highly diversified
metal-forming operations within a self-contained production line,

26/ See e.g. Color Picture Tubes from Canada, Japan, the Republic of
Korea, and Singapore, Invs. Nos. 731-TA-367-370 (Final), USITC Pub. 2046 at
5 (Dec..1987); Antifriction Bearings (Other than Tapered Roller Bearings)
and Parts Thereof from the Republic of Germany, France, Italy, Romania,
Singapore, Sweden, Thailand, and the United Kingdom, Invs. Nos. 303-TA-19
and 20 and Invs. Nos. 731-TA-391-399 (Preliminary), USITC Pub, 2083 (May
1988) ; Certain Forged Steel Crankshafts from the Federal Republic of
Germany and the United Kingdom, Invs. Nos. 731-TA-351 and 353 (Final),
USITC Pub. 2014 (September 1987).

27/ See Confidential Report at A-14-21,

28/ Mechanical Transfer Presses from Japan, Inv. No. 731-TA-429
(Preliminary), USITC Pub. 2160 (February 1989) at 8-10.



14

Under the related parties provision, section 771(4)(B) of the 1930 Act,
when a producer is related to exporters or importers of the merchandise
subject to investigation, or is itself an importer of the product, the
Commission may exclude the producer from the definition of the "domestic
industry" in appropriate circumstances. 29/ The related parties provision
enables the Commission to avoid any distortion in the aggregate data for
the domestic industry that might result from including producers whose
operations are shielded from the effect of the imports by reason of their
relationship with a foreign producer or status as an importer of the like
product. 30/

In determining whether appropriate circumstances exist, we have focused
principally upon: 31/

(1) the position of the related producers vis-a-vis the rest of the
domestic industry; )

(2) the reasons why the domestic producers have chosen to import
the product under investigation--to benefit from the unfair trade
practice, or to enable them to continue production and compete in
the domestic market; and

(3) the percentage of domestic production attributable to the
related producers. 32/

29/ 19 U.S.C. § 1677(4)(B). See also S. Rep. No. 249, 96th Cong., lst
Sess. at 83 (1979).

30/ See e,g., Granular Polytetrafluorethylene Resin from Italy and Japan,
Invs, Nos. 731-TA-385 and 386 (Preliminary), USITC Pub. 2043 (December
1987) at 9.

31/ See Certain All-Terrain Vehicles from Japan, Inv. No. 731-TA-388
(Preliminary), USITC Pub. 2071 at 13 (March 1988). See also Granular
Polytetrafloroethylene Resin from Italy and Japan, Invs., Nos, 731-TA-385
and 386 (Final), USITC Pub., 2112 at 15 (August 1988); Granular
Polytetrafloroethylene Resin from Italy and Japan, Invs. Nos., 731-TA-385
and 386 (Preliminary), USITC Pub. 2043 at 9 (December 1987).

32/ ATIVs, citing Granular Polytetrafluoroethylene Resin from Italy and
Japan, Invs., Nos. 731-TA-385 and 386 (Preliminary), USITC Pub. 2043 at 9;
Empire Plow v. United States, 675 F. Supp. at 1353-1354,
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We have also considered whether each company's records are maintained
separately from its "relations" and whether the primary interests of the
related producer-lie in domestic production or in importation. 33/

As in the preliminary investigation, we again conclude that HZC shoﬁld
be excluded from the definition of the domestic industry. 34/ We base this
determination on confidential informa;ion bearing on the factors listed
above, as well as on our finding that excluding HZC would not skew the data
for the majority of economic indicators describing the condition of the

domestic industry. 35/

II. The Condition of the Domestic Industry
In assessing the condition of the domestic industry, we considered,
among other factors, U.S. production, shipments, capacity, capacity

ufilization, employment, wages, financial performance, capital investment,

33/ ATVs at 13, n. 44, citing Rock Salt from Canada, infra. In its
analysis, the Commission has considered whether the related party is
primarily in the position of a domestic producer or an importer, and
whether inclusion of the firm's data would skew overall industry data. See
Butt-Weld Pipe Fittings from Brazil and Taiwan, Invs. Nos. 731-TA-308 and
310 (Final) at 9-10 and n. 27. In particular, the Commission has examined:
(1) the amount of the U.S. producer's domestic output relative to the
amount imported by the U.S. producer, and (2) the relationship between the
products produced in the United States and those produced abroad, including
which products or product lines are produced in the United States and which
are produced abroad, and where in the United States sales of the
domestically and foreign produced merchandise occur. See alsoc Rock Salt
from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798 at 11 (January
1986) (If exclusion of related parties would necessarily exclude or distort
economic data of considerable significance to, or determinative of, an
accurate.picture of the domestic industry as a whole, then exclusion of the
related party would not be appropriate).

34/ HZIC states in this final investigation that because it does not
segregate revenues and expenses related to domestic production from those
related to its imports of mechanical transfer presses, it "does not object
to an industry analysis of financial data which excludes Clearing's [HZC's]
data under the related parties provision." HZC's prehearing brief at 20.
35/ Confidential Report at A-18.
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and research and development expenditures. 36/ No single factor is
dispositive, and in each investigation we consider the particular nature of
the industry involved and the relevant economic factors which have a
bearing on the state of the industry. 37/
A, e ents
The Omnibus Trade and Competitiveness Act of 1988 Act ("the 1988 Act")
amended 19 U.S.C. § 1677(7) (B) to require, inter alia, that the Commission
evaluate the "actual and potential negative effects on the existing
development and production efforts of the domestic industry, including
efforts to develop a derivative or more advanced version of the like
product" in considering the impact of the subject imports upon the domestic
industry. 38/
The Senate explained the purpose of the "derivative product" amendment
as follows:
To compete successfully in R&D and investment intensive industries,
U.S. producers can remain in the forefront of technical progress
only through maintaining the ability to develop new product
innovations and the next generation of a product. Dumped or
subsidized foreign sales in the U.S. impede or threaten to impede
the ability of U.S. producers to devote the necessary resources to
important product innovations and next generation development
because of the long lead times from product design to actual
production, business uncertainties, lost marketing opportunities,
and erosion of profitability caused by such unfair trade practices.
This is particularly relevant to industries producing big-ticket
items, such as aircraft and heavy electrical equipment, where loss
of a single sale may have major impact on revenues and profits and

thus the ability to proceed with research and development or
production plans. 39/ '

36/ 19 U.S.C. § 1677(7)(C)(iii).

37/ See e,g., 12-Volt Motorcycle Batteries from Taiwan, Inv. No. 731-TA-

238 (Final), USITC Pub. 2213 (August 1989).

38/ See 19 U.S.C. § 1677(7)(C) (iii) (IV).

39/ S. Rep. No. 71, 100th Cong., 1st Sess. at 117 (1987). The Senate

language cited above is immediately preceded by the sentence, "the ITC is
(continued...)
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We determine that a mechanical transfer press is such a big-ticket item,
where the loss of a single sale may have a major impact on the ability to
proceed with research, development, and production plans. 40/

The 1988 Act also codified the requirement that the Commission evaluate
the condition of the domestic industry within the context of the business
cycle and conditions of competition that are distinctive to the domestic
industry. 41/ The amendment insures that "the condition of an industry
[is] considered in the context of the dynamics of that particular industry

sector, not in relation to other industries or manufacturers as a

39/(...continued)

directed to examine as part of its analysis of material injury to the
domestic industry the effects of imports on the industry's existing efforts
to develop the technology for production of a later generation of products
related to the type of product under investigation." S. Rep. No. 71, 100th
Cong., 1lst Sess. at 117 (1987). Thus, the derivative product amendment
applies in every investigation to each domestic industry the Commission
finds. As with any statutory factor, the derivative product's probative |,
value with respect to our material injury determination depends upon the ”
facts in the record before us.

40/ Thus, we find the derivative product provision to be an important
consideration in this investigation because technological progress, and
hence the next generation of the product, is a function of experienced
gained in designing, producing, and installing mechanical transfer presses
and because there are relatively few sales of mechanical transfer presses
upon which to gain such expertise. As respondent Komatsu's expert, Mr.
Scicluna, stated:

R&D is done in a very different manner in this area.  It's
done by virtue of a purchase order and cooperative effort
of the buyer and the seller. .

Now, we [Ford] have had research and development
contracts that go on purchase orders. In the 60's and
70's, we spent millions of dollars with Verson on the
research and development of cold extrusions. Tr. at 154,

Thus, technological progress in this industry is directly related to a
producer's installed base of machines. Report at A-9.
41/ See 19 U.S.C. § 1677(C) (iii).
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whole," 42/ and recognizes that "temporary cyclical trends can mask real

harm being caused by unfairly traded imports." 43/

B. The Conditions of Competition in the Mechanical Transfer Press
Industry.

The demand for large.mechanical transfer presses generally depends upon
automakers' decisions to modernize existing press operations by replacing
tandem press lines with mechanical transfer presses or upon automakers' new
construction of automobile facilities. 44/ Thus, demand for mechanical
transfer presses is derivative but is also irregular.

Mechanical transfer press production also involves learning by
doing. 45/ The economies of scale in the production of mechanical transfer
presses and the experience derived from working with the customer during
the installation and subsequent operation significantly add to the ability'
of a manufacturer to design, build, and install these ﬁresses. 46/ Thus,
technological development in this industry is directly-relatéd to the
iﬁstalled base of machines oan particular producer. 47/

As an additional condition of competition, we note that prior to the

42/ S. Rep. No. 71, 100th Cong., 1st Sess. at 117 (1987).

43/ Id. at 116. ("For example, capital intensive industries that are
suffering severe dislocation from imports may stop investing in new plant
and equipment because they cannot raise capital or the ‘existence of low
priced imports in the market makes investment unprofitable. Such
industries may continue to have respectable operating profits from fully
depreciated plant and equipment, thereby appearing on cursory examination
not to be injured, although examination of such factors as capital
expenditures would show they are becoming uncompetitive").

44/ Report at A-15. .

45/ Report at A-9; see also The MIT Dictionary of Modern Economics, (3d
ed. 1986).

46/ Report at A-9; Tr. at 154,

47/ 1d.
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Commission's preliminary determination in this investigation, 48/ the
domestic industry was "locked out of" or not invited to bid upon the sales
of several mechanical transfer presses to Japanese-owned companies for use
in their U.S. facilities. We determine that these contracts cannot be
regarded as lost sales because the domestic industry was not permitted to
bid on them because of the‘Japanese transplant automakers' or their parent
corporation's desire to deal exclusively with Japanese producers, with whom
they had longstanding business relations. 49/

Nevertheless, although the domestic industry did not suffer any lost
sales to the Japanese-owned automakers, such "quasi-exclusive dealing"
practices are relevant to the conditions of competition in the domestic
industry. Given the economies of scale and learning curve effects
associated with mechanical transfer press production,. we find-that because
the Japanese imports have had a captive portion of the U.S. mechanical

transfer press market at least until very .recently (i,e. Japanese

48/ Petition at 23-24. We note, however, that one Japanese transplant
automaker solicted bids and placed an order for U.S. produced mechanical .
transfer presses since the Commission's preliminary determination in this
investigation. :

49/ To determine whether sales are "lost" to the subject imports, we
attempt to independently (1) identify those mechanical transfer press bid
specifications which are so central that nonconformity with them makes the
entire bid nonresponsive, and (2) examine the extent to which price
influenced the bid outcomes for the sales under investigation.

We previously have determined that there is no lost sale when a bid is
nonresponsive. See Certain Automated Fare Collection Equipment and Parts
Thereof from France, Inv. No. 701-TA-200 (Preliminary), USITC Pub. 1323
(Nov. 1982); Cell-Site Transceivers and Subassemblies Thereof from Japan,
Inv. No. 731-TA-163 (Final), USITC Pub. 1618 (Dec. 1984), The fact that a
producer's bid does not accord with every element of the purchaser's
specifications and terms, however, does not automatically constitute
nonresponsiveness. Offshore Platform Jackets and Piles from the Republic of
Korea and Japan, Invs. Nos. 731-TA-259 and 260 (Final), USITC Pub. 1848

(May 1986) at 16. Indeed, we found that a purchaser's doubts about whether -

offers of timely delivery could be relied upon in 1light of the financial
consequences associated with delay do not make a bid unresponsive. Id.
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transplant automakers), each sale of a mechanical transfer press in the
open, competitive portion of the U.S. market is more important in
evaluating the present condition of the domestic industry. 50/

C.Industry Indicia

Because mechanical transfer presses are big-ticket, made-to-order
products with relatively low and irregular sales over time, 51/ year-by-
year comparisons of certain indicators that we normally examine--most
notably production, shipments, capacity and capacity utilization--must be
viewed with caution. 52/ Moreover, because much of the information
describing the condition of the domestic industry is business proprietary
information, we are able to discuss this information in general terms only.

Both the value of domestic shipments as a percentage of apparent U.S.
consumptioﬁ and the value of U.S. purchase orders as a percentage of
apparent U.S. consumption fluctuated within a fairly narrow range within
the period of investigation. 53/ Due to the long lead times characteristic
of the industry, purchase orders often precede shipments by two years for
the larger, high-valued mechaniéal transfer presses.

Given the levels of shipments and purchase orders, the domestic industry
had significant excess capacity throughout the period of investigation,

even when measured by reference to the highest level of production of

50/ See Tr. at 129, ("[Ilt wasn't that the Japanese sold presses in '74 or
'75 really, because most transfer presses are placed in the '80's, and it
was placed because the transplant had those presses....That gave them
(Japanese mechanical transfer press producers] the advantage, because the
transplant automatically brings businesses with them.")

51/ Report at A-17; Conference Tr. at 81.

52/ Because mechanical transfer presses are made-to-order products, they
are not inventoried. Report at A-18. ,

53/ Compare Confidential Report at A-30, Table 5 with Confidential Report
at A-64, Table 20 and with Confidential Report-at A-65, Table 21.
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mechanical transfer presses during the 1980s, as expressed in direct labor
hours. 54/

Unlike shipment, production, employment, or cgpacity data, all of which
fluctuate with demand, the need to obtain sales in order to develop the
experience derived from working with customers, and hence remain
competitive in the industry, is more likely to reveal itself in the
domestic industry;s financial condition, as a result of accepting low
profit margins in order to win bids. Although the domestic industry's
financial performance generally improved throughout the period of
investigation, we find that the overall level of financial performance
manifests matefial injury, as explained below.

We find the industry's net income-and-loss experience on its operations
producing mechanical transfer presses, computed on a percentage of
completion method, to be poor, both absolutely and as a share of net sales. 55/
The poor performance holds for operating income, both absolutely and as a

share of net sales, as well. 56/

54/ Report at A-16; Confidential Report at A-28, Table 4. Respondents
argued that capacity measured by reference to the actual levels of
production achieved during the period of investigation overstates domestic
capacity. See e.g, IHI's prehearing brief at 16-18; HZC's prehearing brief
at 6-7,

While we recognize the inherent difficulty in measuring capacity in this
industry, we note that this capacity measure is based upon actual
production of mechanical transfer presses expressed in direct labor hours
and therefore cannot overstate "capacity." Because precise measurement of
capacity, and therefore, capacity utilization, is inherently problematic in
this industry, however, we conclude only that the domestic industry had
significant excess capacity throughout the period of investigation. This
is evident by comparing years 1986, 1987, and 1988 at Confidential Table 4,
Employment data similarly reflect the decline in production over the
period. Confidential Report at A-36, Table 7.

55/ Confidential Report at A-39-40, Tables 8-9.
56/ 1Id.
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Similarly, the industry's gross profits on its operations producing
mechanical transfer presses, classified either by the year in which the
contract was executed or by the year in which the press was delivered, also

are low, both absolutely and as a share of net sales. 57/ Given the levels

of interest expense and general, selling, and administrative expenses
reported in the industry, the low levels of profit translate into
insubstantial estimated operating and net incomes. 58/

We further find that the financial returns to the industry, as reflected
in the return on total assets, further reveal material injury. 59/ The
industry's poor financial condition retarded domestic expénditures on
research and development. 60/ Hence, in every year except 1988, the
domestic industry's expenditures on research and development were minimal .
and insufficient to remain competitive in this industry. 61/

Accordingly, we determine that the domestic industry in the United

States producing mechanical transfer presses is materially injured. .

III. Material Injury by Reason of the Subject Imports
Under 19 U.S.C. § 1673(d)(b), the Commission must determine whether an
industry in the United States is materially injured or is threatened with
material injury by reason of the subject imports,

In making our determination, we take into account any information

57/ Confidential Report at A-43-46, Tables 10-11.

58/ Compare Confidential Report at A-38-40, Tables 8-9 with A-43-46,
Tables 10-11. :

59/ Confidential Report at A-51, Table 14.

60/ See e,g. Confidential Report at Appendix F.

61/ See Confidential Report at A-51-53, and Appendix F.
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demonstrating possible alternative causes of injury to the domestic
industry. 62/ We do not, however, weigh causes. 63/

In light of the conditions of competition described above,. including the
fact that mechanical transfer presses are big-ticket, made-to-order
products with relatively low and irregular sales over time, and are
characterized by learning efficiencies and economies of scale in
production, we find that the volume of subject imports is significant, both
absolutely and relative to domestic production of mechanical transfer
presses., In this regard, we note that by value, the subject imports
account for more than 65 percent of the apparent U.S. consumption,

Simply put, the more units the domestic industry builds, the lower per-
"unit engineering and total costs will be for the domestic industry; and by
depriving U.S. producgrs of sales, the subject imports have injured the
domestic industry by increasing its per-unit costs relative to the subject
imports. Qﬁ/

Furthermore, based on extensive evidence from purchasers regarding the
basisvfor their purchase decisions, we determine that relative price
between the subject imports and domestically produced mechanical transfer
presses is significant in determining the winning bid and the volume of
domestic sales of mechanical transfer presses. Confidential information on
the record establishes that thevsubject imports significantly suppressed or
depressed prices for the like product and captured sales based in part upon

price, often by underselling the like product. 65/

62/ See S, Rep. No. 249, 96th Cong., lst Sess. 58 (1979);

19 C.F.R. § 202,27.

63/ See S. Rep. No. 249, 96th Cong., 1st Sess. 57-58, 75 (1979).
64/ Report at A-9; Tr. at 41, 44,

65/ Confidential Report at A-69-75, Table 23.
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Most mechanical transfer presses are sold through bid competition. 66/
Most often, the bidding is closed, but firms generally know who their
competitive bidders are. 67/ Mechanical transfer press manufacturers
generally have from four to six weeks to prepare their Eids, which are
based on estimated production costs, anticipated profit, the technical
_.specifications of the press in the request for quote (RFQ), and knowledge
of competitors' recent bids. 68/ Because RFQs contain precise
specifications that vary widely from project to project, each large
mechanical transfer press is engineered to order and estimated costs depend
upon the RFQ's specification.

Firms are often allowed only one bid, although in some instances
suppliers ask for rebids from firms tﬁat'have met the specifications of the
project. 69/ Since mechanical transfer presses are extremely complex
products, bids are differentiated not only by price but also by
manufacturer. Purchasers consider price, delivery time, reliability, and
previous experience with mechanical transfer press manufacturers in
deciding with whom to place an order. 70/ A Sid, however, must meet the
purchaser's technical specifications; bids that do not meet the’project
specifications are dropped from consideration and the remainiﬁg bids are
outlined in a quotation chart or quotation inquiries document. 71/

Throughout this inVestigation, respondents have argued that the domestic

66/ Report at A-31,

67/ 1d.

68/ 1d. :
69/ Report at A-32; Petition at 24,
10/ Report at A-32,

11/ 1d.
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industry is not qualified to supply large auto body panel mechanical
transfer presses to that market segment. 12/

We find that the U.S. industry is qualified as a prqduce; of mechanical
transfer presses in general and of large mechanical transfer presses in
particular. Verson was permitted to bid on the entire range of mechanical
transfer presses upon which Géneral Motors issued RFQs, including bids for
auto body panel mechanical transfer presses. 73/ Verson won some of these
bids. 74/ The record does not support the conclusion that Verson was
unqualified as a supplier of all mechanical ;ransfer presses at General
Motors during the course of the investigation.

Similarly, Chrysler's purchases of mechanical transfer presses over the
period of investigation also establish that the domestic industry was and
is a qualified suppliér of mechanical transfer presses. 75/ In 1984, Danly
was awarded a contract from Chrysler for a large mechanical transfer press. 76/

Ford also purchased auto body panel mechanical transfer presses from the

domestic industry during the period of investigation. The record

72/ We note that in the preliminary investigation, respondents argued that
the domestic industry was not qualified in portions of this auto body panel
market segment because Verson specializes in electronic transfer feed
mechanical transfer presses. See e.g, Mechanical Transfer Presses from
Japan, Inv. No. 731-TA-429 (Preliminary), USITC Pub. 2160 at 17-19
(February 1989). In this final investigation, respondents argue that the
domestic industry is not qualified to sell auto body mechanical transfer presses.
73/ Confidential Report at A-71-73, Table 23.

74/ 1d.; Tr. at 209.

15/ Confidential Report at A-75, Table 23.

76/ See Confidential Report at A-75, Table 23; Tr. at 113-116. Komatsu's
expert, Mr. Sharf, had final responsibility for the decision made by
Chrysler in 1984 to purchase large mechanical transfer presses for stamping
auto body panels. Because he retired from Chrysler in 1986, the only
purchasing decisions at Chrysler that Mr. Sharf's testimony referred to
were made in 1984, during his time at Chrysler. Tr. at 133, 164. Although
Mr. Sharf testified that Chrysler was dissatisfied with Danly's subsequent
performance on the 1984 contract, the fact remains that in 1984 Danly was
qualified and received an order. See Confidential Report at A-78.
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establishes that domestic producers were qualified at Ford to produce such
presses. 11/

Mr. John Scicluna, Director of the Facilities and Tools Purchasing
Office at Ford until 1989, stated that the domestic industry was not
qualified to produce large auto body mechanical transfer presses for Ford. 18/
Recently in 1988, however, Verson won an award for an "auto body panel"”
mechanical transfer press from Ford. 79/ Accordingly, we find that even
Mr. Scicluna's testimony establishes that Verson was "qualified" at Ford:
during the period of investigation to produce auto body panel mechanical
transfer presses in the sense that Verson was awarded a contract to produce

such presses. 80/

77/ Confidential Report at A-77.

78/ Komatsu's prehearing brief at Appendix B; see e.g. Tr. at 96-113, 137-
138.

19/ Mr. Scicluna described two market segments within the domestic
industry: the market for one-slide presses with maximum capacity of up to
1,000 to 1,500 tons and the market for larger presses which can be used to
stamp auto body panels, which according to him, includes the five 3,000 ton
single-slide presses awarded to Verson by Ford. Komatsu's posthearing brief
at Appendix B, p. 13; Tr. at 105, 138,

80/ Mr. Scicluna stressed that Verson is not qualified to produce 4,500
ton, double-slide auto body panel transfer presses for Ford. Komatsu's
prehearing brief, Appendix B at 25, 27-28; Tr. at 138, 184, Regardless of
whether Verson is considered qualified to produce such a press for Ford,
however, we note that Verson is qualified to supply such presses at General
Motors. Tr. at 209,

We recognize Mr. Scicluna's expert knowledge of how he acted and what he
perceived as the basis of Ford's purchasing decisions during his tenure
with Ford. Mr. Scicluna, however, does not speak for Ford, but only for
himself. Indeed, Ford spoke directly for itself in conversations with
staff and through the Commission's purchaser questionnaire, and to some
extent Mr. Scicluna's impressions differ from Ford's official responses to
the Commission. In this regard, we note that as a purchaser of mechanical
transfer presses, it is in Ford's interest to not have duties levied on
mechanical transfer presses from Japan. In the final analysis, however,
whether Verson is qualified at Ford to sell 4,500 ton two-slide mechanical
transfer presses is not dispositive on the issue of whether U.S. producers
of mechanical transfer presses are generally qualified to sell such presses
to U.S. purchasers in the auto body panel market segment.
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In sum, we find that over the period of investigation, the domestic
industry was and is qualified to sell mechanical transfer presses to U.S.
purchasers of such presses across the full spectrum of sizes and
appiications.

Among qualified suppliers, moreover, price is one of the most important
determinates of who wins the sale. 81/ In the Japanese-owned auto
manufacturer segment of the market, the winning bid was the lowest price
bid in 8 of 9 purchases ipvolving more than one bidder. 82/

Similarly, General Motors', Ford's, and Chrysler's purchases of large
mechani¢a1 transfer presses reveal a strong correlation between price and
the outcome of the bidding. Not only did the low bidders win 11 contracts
for 24 transfer presses worth $131.7 million, but in the remaining 11
contracts, 6 of the contracts went to the second lowest bidder. 83/

Both the representations of purchasers and our analysis of the bids confirm
a high correlation between low priced bids and winning bids.

We further find that the subject imports significantly suppressed or
depressed prices for the like product in the United States. Importers of
the subject large mechanical transfer presses submitted the low bid for 13
of the 22 contracts described above, while U.S. producers were the low

bidders for only 4 contracts. 84/

81/ Confidential Report at A-70-78.

82/ Thus, price competition between Japanese producers of mechanical
transfer presses appears to be fierce, and price is an extremely important
factor in determining which bid wins a Japanese transplant automakers'
mechanical transfer press order. Confidential Report at A-81-82, Table 25,
83/ Confidential Report at A-70, and Table 23. We note that these 22
contracts included bids from both Japanese and U.S. producers, with
frequently five or more bidding producers. In the case of 2 other
contracts not involving direct bidding between Japanese and U.S. producers,
the lowest bid still won.

84/ Report at A-34,
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We note that in many cases in which bids were not requested for a
contract, price was still significant. In 13 of 15 contracts awarded
without "competitive bidding," the contract was awarded to the mechanical
transfer press producer who won the original bid on the specified
mechanical transfer press, and in 9 of those 13 cases, the mechanical
transfer producer had won the original bid by submitting the lowest price. 85/

In effect, 9 of 15 contracts for 25 mechanical transfer presses, which
appear upon a cursory review to have been awarded for reasons other than
price, were "won" by the lowest bidder on a previous order. 86/

Evidence of this practice of single-sourcing subsequent orders both
confirms the importance of price in the large mechanical transfer press
market and corroborates the special efficiencies gained in this industry by
working with customers in designing, building, and installing mechanical
transfer presses. 87/ Indeed, the imperative to gain market share in order
to secure single-source contracts,.as well as gain scale and learning
efficiencies, left the domestic industry vulnerable to the general
suppression of prices for large mechanical transfer presses caused by
subject imports, materially injuring the domestic industry. As previously
noted, the subject imports have had more than 65 percent of the U.S.
market, by value, throughout the period of investigation. 88/

Respondents argued that the domestic industry is not suffering injury by

85/ See Confidental Report at A-71-73, Table 23, and A-76-77.
86/ See Confidential Report at A-71-73, Table 23,

87/ Confidential Report at A-77, and Table 23.

88/ Report at A-30.
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reason of the alleged less than fair value sales because the alleged lost
-sales were not lost for reasons of price. 89/

If it were true that the subject imports are preferred for reasons of
quality or service, then we would expect to observe the'subject imports
commanding a premium over domestically produced mechanical transfer presses
in the auto body panel segment of the market. The evidence in this final
investigation, however, reveals that the subject imports generally have
undersold the domestic like product in this market segment. 90/

According to Komatsu, this pattern of underselling is explained by the
price competition between Japanese producers of mechanical transfer
presses, which drives the subject imports' bid prices below those submitted
by domestic producers of the like product. 91/ Although the domestic:
manufacturers of large mechanical transfer presses are invited to bid,
Komatsu suggests there is no price competition between Japanese and U.S.
large mechanical tfansfer press manufacturers because domestic producers’
presses are not considered economically feasible substitutes for the
Japanese presses. 92/ Accordingly, respondents contend that domestic
producers bids for largé mechanical transfer presses are a "sham," and that

de facto, the market segments for the subject imports and for domestically

89/ See e.g. Komatsu's prehearing brief at 2-8, 18-25, Appendix A, B, C, &
D; Komatsu's posthearing brief at 1-10; IHI's prehearing brief at 18-26;
IHI's posthearing brief at 7-10; AIDA's prehearing brief at 29-31;
Hitachi's prehearing brief at 8-19; Hitachi's posthearing brief at 1-4, "In
the market for these larger presses today, the U.S. companies are simply
not considered competitive in terms of quality, technology, and the ability
to meet delivery schedules, at least with respect to these large presses
used in stamping auto-body panels." Tr. at 117.

90/ .See Confidential Report at Table 23.

91/ See e.g., Komatsu's posthearing brief at 6; IHI's posthearing brief at
8; Tr. at 96, 117, 217.

92/ Tr. at 122-124, 149-150.
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produced mechanical.transfer presses are completely separate, even though
both groups of producers putatively submit bids for the same contracts. 93/

If this allegation were true, we would expect that the domestic
‘producers would never sell a large mechanical transfer press for use in
auto body panel stamping. The record demonstrates, however, that domestic
producers have sold large mechanical transfer presses, even at a premium
over the subject imports, to the éuto body.stamping segment of the market. 94/

Mr. Scicluna stated ‘that Ford is willing to pay a premium for
domestically produced mechanical transfer presses simply to get U.S.
producers into the auto body panel segment of the market. 95/ Even so, any
such "premium" would increase as the price of the subject imports fell,
i.e., as the margin of underselling increased, and we would still find that

the price effects of the subject imports are significant. 96/

93/ Respondents rely principally upon the testimony of Mr. Scicluna as
support for this proposition. Ford, however, has submitted evidence which
undermines any such "sham" assertion. Confidential Report at A-77.

94/ See e.g. Confidental Report at Table 23,

95/ Tr. at 102-104, 116-119.

96/ Thus, we reject the notion that a U.S. purchaser's willingness to pay
a "premium" for domestically produced mechanical transfer presses is
entirely disconnected from the pricing occurring within the market segment
for the subject imports, to argue otherwise is to attribute uncommon
altruism to the purchaser. We reiterate that we do not find that the
subject imports occupy a separate market segment from the domestic like
product for the reasons set forth at 22-28, supra. Even allowing for
differences of technology, quality, timeliness of delivery, or more
generally, reduction of risk, the record does not support the conclusion
that U.S. produced mechanical transfer presses are not substitutes for the
subject imports at the prices prevailing in the market or that the price
simply does not matter when choosing between the subject imports and the
like product. Accord Mechanical Transfer Presses from Japan, Inv. No. 731-
TA-429 (Preliminary), USITC Pub. 2160 (1989) at n. 54.; Accord Certain
Telephone Systems and Subassemblies Thereof from Japan and Taiwan, Invs.
Nos. 731-TA-426 and 428, USITC Pub. 2237 (November 1989). ("The premium
price is merely the equilibrium price at which most purchasers would be
relatively indifferent in choosing the premium product over the generic
product. If the price difference between the imports and the premium

(continued...)
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Simply put, underselling by the subject imports depressed the price that
the domestic industry can seek and obtain for its mechanical transfer
presses. Accordingly, we reject the argument that the pricing of the
subject imports did not materially injure the domestic industry.

In sum, we find that the volume of the subject imports, which by value
constituted over 65 percent of the U.S. market over the period of
investigation, 97/ was_significant., We determine that domestic producers
of large auto body panel mechanical transfer presses are qualified
suppliers to the U.S. automakers. We also find that price is a significant
factor in the mechanical transfer press market, that the subject impofts
have significanﬁly depressed or suppressed prices in this market, and the
subject imports have consistently undersold the like product. These price
effects have resulted in both lower profitability fcr domestic producers on
the volume of business they did obtain, and a lower volume of business,
‘with consequent loss of scale economies and diminution of product
development and research expertise.

Conclusion

For the reasons described above, we determine that an industry in the

United States is materially injured by reason of imports of mechanical

transfer presses from Japan.

96/(...continued)

domestic product exceeds the premium, price depression or suppression may
appear or the market share of the premium product may decline.") Id. at 50.
97/ Report at A-30.
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ADDITIONAL VIEWS OF COMMISSIONER ECKES

In the interest of greater transparency in Commission
decisionmaking, I am pleased to provide these comments
regarding the legal bases  for my own analytical decisions in
this investigation involving certain mechanical transfer
présses from Japan. My approach is anchored in traditional
Commission practice and the statute, and has, I believe, been
approved by our reviewing courts.' Nonetheless, a few words

of additional explanation seem in order in light of continuing

Commission discussion of these issues, particularly in Certain

! For a more complete discussion of my analytical

approaches, see New Steel Rails from Canada, Inv. No. 701-TA-
297 (Final), USITC Pub. 2217 (September 1989), at 29-70
(hereinafter "Rails"], Certain Telephone Systems and
Subassemblies Thereof from Japan and Taiwan, Invs. Nos. 731-
TA-426 and 428 (Final), USITC Pub. 2237 (November 1989), at
63-100 ([hereinafter "Phones I"], Drafting Machines and Parts
Thereof from Japan, Inv. No. 731-TA-432 (Final), USITC .Pub.
2247 (December 1989), at 67-99 [hereinafter '"Drafting
Machines"], and Certain Telephone Systems and Subassemblies
Thereof from Korea, Inv. No. 731-TA-427 (Final), USITC Pub.
2254 (January 1990), at 15-21. [hereinafter "Phones II"]. For
a similar perspective from another colleague, see the
"Additional Views" of Commissioner Rohr, Rails, supra, at 71-
82. :

For verbal variety . I use the following terms
interchangeably: bifurcated analysis, dual requirement, dual
standard, two-factor, or two-prong inquiry. .
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Telephones and Subassemblies Thereof from Korea.2

First, let me review briefly my own approach. In this
investigation, .as in other Title VII cases involving
allegations or .findings of injurious dumping and
subsidization, I have employed the dual-requirement, or
- bifurcated, method of conducting injury analysis. Under this
-method, an affirmative injury determination can result only
if two conditions are satisfied. The domestic industry
producing the like product must be méterially injured. Also,
less-than-fair value imports must be a cause ["by reason of;]
of that material injury. In essence, then, I must find a
causal nexus between unfairly traded imports and injury. And,
if the evidence of record fails to satisfy either of these
- threshold conditions, I make a negative determination.
Bifurcated analysis has been used in the Commission for

3

about twenty years.” During this period the dual-requirement

2 Phones II, - supra, at 39-57.

3 In Rails, supra, at 67-69, I presented a lengthy
discussion of Commission adherence to the bifurcated approach
during the 1970s pursuant to requirements of the Antidumping
Act of 1921. See also, Phones I, supra, at 66-80; Drafting
Machines, supra, 84-91. :

Here is a brief summary of those conclusions:

(1) By 1972 the Commission regularly applied bifurcated
injury and causation analysis. Indeed, in twenty-nine of
fifty-seven cases decided between May 1972 and December 1975,
the bifurcated criteria were explicitly stated in the
Commission's majority opinion. Moreover, in twenty-four of
the twenty-nine cases the Commission said that use of the
bifurcated approach was required under terms of the
Antidumping Act of 1921. In the remaining five cases, the

(continued...)
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approach has been approved by the Commission's reviewing

courts on a number of occasions.4

3(...continued) .
Commission used similar language: "The Antidumping Act, 1921,
as amended, imposes two conditions which must be satisfied
before an affirmative determination can be made...."
" See cases cited in Rails, supra, at 68-69.

(2) Over the last twenty-one years a group of twenty-two
Commissioners regularly utilized bifurcated analysis and made
separate findings of injury and causation. No member of the
Commission since 1970, who served more than a few weeks,
failed to employ this pattern of analysis.

My review of Commission findings indicates that the
following Commissioners have used the bifurcated approach:
(1) Glenn W. Sutton; (2) James W. Culliton; (3) Dan H. Fenn,
Jr.; (4) Stanley D. Metzger; (5) Will E. Leonard, Jr.; (6)
George M. Moore; (7) J. Banks Young:; (8) Catherine Bedell; (9)
Joseph O. Parker; (10) Italo H. Ablondi; (11) Daniel Minchew;
(12) William Relph [sic] Alberger; (13) Paula Stern; (14)
Michael Calhoun; (15) Alfred E. Eckes, Jr.; (16) Eugene Frank:;
(17) Veronica Haggart; (18) Seeley Lodwick; (19) Susan
Liebeler; (20) David Rohr; (21) Anne Brunsdale; and (22) Don
Newquist. - The only- exception in the last twenty years was
Chairman Chester L. Mize, who served less than three months,
and did not participate in any antidumping investigation.

Even one Commissioner who criticizes the bifurcated
approach has apparently . employed it in 11 separate
investigations. ‘See, Antifriction Bearings (other than
Tapered Roller Bearings) and Parts Thereof from the Federal
Republic of Germany, France, Italy, Japan, Romania, Singapore,
Sweden, Thailand and the United Kingdom, Invs. Nos. 303-TA-19
and 20, 731-TA-391-399 (Preliminary), USITC Pub. 2083 (May
1988), at 36, 42. See also my discussion of this issue
later, at 13-15.

¢ Under provisions of the 1921 Antidumping Act

bifurcated analysis was affirmed in Pasco Terminals, Inc., V.
United States, 477 F. Supp. 201 (Customs 1979), aff'd, 634
F.2d 610 (CCPA 1980); and Armstrong Bros. Tool Co. v. United
States, 483 F. Supp. 312 (Customs 1980); aff'd, 626 F.2d 168
(CCPA 1980). - '
Under the 1979 Act, bifurcated analysis has been approved
in American Spring Wire Corporation v. United States, 590 F.
Supp. 1273, 1276, 1281 (CIT 1984); aff'd, 760 F. 2d 249 (Fed.
(continued...)
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With respect to causation issues, I have continued the
Commission practice, which began prior to the 1979 Trade
Agreements Act, of seeking to determine only whether a class
or kind of foreign merchandise that the Department of Commerce
has found to contain unfairly traded products is materially
injuring the domestic industry.5 This approach, also, has
been affirmed by the Commission's reviewing courts.®.

Finally, in assessing the impact of less-than-fair value
imports on the domestic industry, I again have sought to

78

- follow the guidance of our reviewing courts. An affirmative

“(...continued) _

Cir. 1985). National Association of Mirror Manufacturers v.
United States, 696 F. Supp. 642, 647 (CIT 1988); Roses, Inc.
v. United States, 720 F. Supp. 180, 184 (CIT 1989).

In Rails, supra, at 70, I observed that "in light of the
judicial precedents, the real question for trade law
administrators is not whether the bifurcated method is lawful,
but instead whether unitary analysis is in any way compatible
with the required two-factor approach to material injury and
causation."

> See Phones I, supra, at 80-84; Drafting Machines,
supra, at 74-83.

6 Algoma Steel Corp., LTD. v. United States, 688 F.
Supp. 639 (CIT 1988); aff'd, 865 F.2d 240 (Fed. Cir. 1989),
at 241; cert. denied, 109 S. Ct. 3244 (1989).

7

See Phones I, supra, at 85-99; Drafting Machines,
supra, at 91-99.

8 pasco Terminals, Inc. v. United States, 477 F. supp.
220-221 (Customs, 1979); aff'd, 634 F.2d 612 (1980); British
Steel Corp. v. United States, 593 F. Supp. 405, 413 (CIT
1984); Maine Potato Council v. the United States, 613 F. Supp.
1237 (CIT 1985), at 1243; Gifford-Hill Cement Co. v. United
States, 615 F. Supp. 577, 585-86 (CIT 1985); Hercules, Inc.,
V. United States, 673 F. Supp. 454 (CIT 1987); Citrosuco
Paulista, S.A., v. United States, 704 F. Supp. 1075 (CIT
1988), at 1101, 1103; Florex et al. v. United States, 705 F.

(continued...)
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determination requires only that imports be a contributing

cause to the material injury experienced by the domestic

industry. Such a contributing cause is clearly more than a
de minimis cause but less than a sole, major, or principal
cause of injury. 1In atteﬁpting to draw a line where Congress
has been vague, the courts have apparently used the térms
"minimal cause"™ and "slight cause" synonymously with
"contributing cause."’

I regret to write that at least one Commissioner seenms

0

" to employ divergent methods.'® while my own additional views

' 8(...continued)

Supp. 582, 593 (CIT 1989); IMI-La Metalli Industriale, S.p.A.
v. United States, 712 F.Supp. 959, 971 (CIT 1989), at 31;
Wieland Werke, A.G., v. United States, 718 F.Supp. 50, 56 (CIT
1989) ; Granges Metallverken A.B. v. United States, slip op.
89-80 (CIT 1989), at 18; Metallverken Nederland B.V. v. United
States, slip op. 89-170 (CIT 1989), at 26.

9

For a discussion of court decisions affecting the
Commission's consideration of causation issues, see my
discussion in Phones I, supra, at 89-99.

1 1n examining the written views of my colleagues, it

is sometimes necessary to offer critical comments, especially
when I believe them flawed. I believe it is quite legitimate
for them to do likewise. My criticisms occasionally may be
blunt, but they are not personal.

Language directed against the person of a colleague is
surely an example of what D.H. Fischer labels the "abusive ad
hominem.” In his book Historians' Fallacies (1970), at 291,
he says: "... the classic example, perhaps apocryphal, is a
note passed from one desperate lawyer to another: 'No case;
abuse plaintiff's attorney.'"

A4 hominem attacks are invariably counterproductive,
concludes one authority on litigation. Professor Thomas A.
Mauet of the University of Arizona writes in Fundamentals of
Trial Techniques (2nd ed., 1988), at 362:

‘ (continued...)
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in this investigation were prepared without the benefit of

access to the additional views of other Commissioners," I have

10(...continued)

"It is always improper to engage in personal attacks on
opposing counsel or the other parties in the trial. This
should never be done, for both legal and persuasive reasons.
Nothing can diminish your credibility before the jury faster
than resorting to this type of argument."

In my view, what applies to attorneys certainly must
apply to judges, professors, and International Trade
Commissioners. Not only are personal attacks counter-
productive and tasteless; they also violate collegial
etiquette, and most important, they debase their authors and
the institutions of government they serve.

" Lack of access to the views of other Commissioners is
from time to time a source of frustration to many
Commissioners, including this one, and apparently to at least
one judge on the Court of International Trade. See, e.qg.,
Borlem S.A. v. United States, 718 F. Supp. 41, 49-50 (CIT
1989); Fresh, Chilled, or Frozen Pork from Canada, Inv. No.
701-TA-298 (Final), USITC Pub. 2218 (September 1989), at 63,
note 78 (Dissenting Views of Chairman Brunsdale and Vice
Chairman Cass); Rails, supra, at 126, note 2 (Dissenting Views
of Vice Chairman Cass).

In the best of all worlds, in which each Commissioner
worked at approximately the same pace and the institution
faced no tight statutory deadlines for the completion of
investigations, a complete sharing of views would be both
feasible and desirable to focus argumentation and facilitate
court review. But, in final ITC investigations Commissioners
have approximately one week, not months, to complete their
views. Within such a tight timetable, it has been my
experience over the last eight and one-half years on the
Commission that some of the most zealous advocates of a
complete exchange of draft views are least able to provide
reciprocal access to their own views in a timely manner.

Furthermore, it is important to note that according to
Commission custom and practice any draft views prepared at the
express direction of Commissioners voting in the majority are
not the General Counsel's views, but rather are the "Views of
the Majority." If dissenting Commissioners are prepared to
exchange initial drafts of their dissenting views, I
personally would have no objection to an exchange. To mny

(continued...)
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reason to believe, based on the views in Certain Telephones

and Subassemblies Thereof from Japan and Taiwan and Certain

Telephones and Subassemblies Thereof from Korea, that another
Commissioner may use a pattern of analysis described as
"unitary analysis". This approach, which incidentally has not
been subjected to court review, appears to rest on assumptions
incompatible with dual-standard analysis.12

I believe there are at least three fundamental problems
with what my colleaéue has proclaiﬁed “unitéry analysis." An
estiméted(lsoo pages of discussion in his separate views have

not adequately addressed ﬁy concerns.

Problem No. 1: Examining only Dumped or Subsidized ImDorts?“

This first issue involves a fundamental question of
statutory interpretation. On the one hand, Commissioner Cass,
the foremost proponent of unitary analysis, stakes out in

Rails the peculiar position that our international obligations

11(...continued)

knowledge, those who complain loudly in public about denial
of access to "Majority Views" have offered no workable
proposals for a timely and equitable exchange with their
colleagues. They seem more eager to engage in public
criticism and debate than to consult collegially.

2 phones I, supra, at 143-241. I do not rule out the
possibility that some future form of unitary analysis may be
found compatible with the statute and case law. It may be
possible to consider both injury and causation within the
context of a unitary analysis that is nonetheless compatible
with the case law cited in note 4.

¥ commissioner Cass's estimate of 1500 pages appears in
Phones II, supra, at 48.
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under the General Agreement on Tariffs and Trade (GATT) and
U.S. statute require the Commission to consider only dumped
or subsidized imports in making injury determinations.' He
states:

...certain of my colleagues have expressed the view

that it is not the Commission's job to determine

whether unfair trade practices, such as dumping or

subsidization, have materially injured the domestic
industry. Rather, according to these Commissioners,

the Commission's task is to ascertain whether the

imports that were the subject of the Commerce

Department's investigation -- whether or not fairly

traded -- caused material injury. [footnote omitted]

In other words, in this view, the Commission need

not make any effort to assess the effects of the

unfair trade practices themselves.

Commissioner Cass then asserts "such an interpretation
of our trade law is, on its face, wholly inconsistent with the
GATT." He proceeds to discuss his own interpretation of the
GATT obligations, and then of U.S. 1law, saying: "An
interpretation of our trade law that dispenses with any effort
to assess the effects of unfair trade practices on domestic
industry 1is no less inconsistent with U.S. -law than it is
inconsistent with the GATT." He claims further: "The
evidence that Congress intended the Commission to examine the
effects of the unfair trade practice at issue; rather than the

effects of 'imports', whether or not dumpednbf subsidized, is

unambiguous."16

% Rails, su ra, at 127-137.

1 Rails, supra, at 127.

® Rails, supra, at 127-129.
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Then, a few pages later Commissioner Cass asserts:
The difference in approaches, thus, 1is not

between looking for effects of imports and looking

for effects of unfair trade practices without regard

to the role played by imports. Rather the

difference is between two approaches that look at

imports. One examines the way unfairly traded {sic]

imports affect the U.S. industry, in contrast to the

effects that would be felt if the unfair practice

did not exist. The other approach examines the

effects of imports, regardles%fof the degree to

which they are unfairly traded.

What does Commissioner Cass -mean? Because he has
criticized the Commission in Rails for assessing the impact

4

of imports, not unfair imports, on the domestic industry, one
might look at the plain meaning of these words and reasonably
conclude that Commissioner Cass believes the Commission may
examine only the impact of dumped or subsidized imports. 1If
so, however, he fails to reconcile this position with the
holdings of two reviewing courts in Algoma Steel Corp. V.
United States.® 1In particular, the Federal Circuit ruled
that "an injury determination, not confined to the LTFV sales
alone" is not "arbitrary, capricious, or otherwise contrary
to the law.""

In Phones II, my colleague appears to take exception to

that interpretation of his words. He insists instead that he

7 Rails, supra, at 132.

® 688 F. Supp. 639; aff'd, 865 F.2d 240, 241; cert.
denied, 109 S. Ct. 3244. See my discussion in Phones I,

supra, at 80-84; Drafting Machines, supra, at 74-83.

¥ 865 F.2d 240, 241.
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does "follow the statutory direction that the Commission
examine the effects of the 'class or kind of merchandise'
investigated by the Commerce Department." He says by way of
elaboration that
"Algoma [sic] allows the Commission to reach a
decision on effects of dumped or subsidized
merchandise without tracing injury to specific units

of such merchandise or to the magnitude of dumping

or subsidization of those particular units. The

court did not, however, suggest that we may wholly

sever our determination from evaluatigg of the
effects of dumping or subsidization...."

This language points to another apparent difference with
the Commission majority: ' Commissioner Cass apparently
believes that in assessing the impact of a class or kind of
merchandise found by the Department of Commerce to be dumped
or subsidized, the Commission is not actually examining the
- effect of dumped or subsidized imports on the domestic
industry. Such an interpretation, imaginative as it is, is
hardly compatible with the case law of Algoma. In that case,

our reviewing courts concluded that the Commission had

satisfied its statutory obligations by looking only at the

2 Phones II, supra, at 44-45. Here he admits that

“"Algoma allows the Commission to reach a decision on effects
of dumped or subsidized merchandise without tracing injury to

specific units of such merchandise...." In making this
concession, Commissioner Cass has apparently recognized the
legitimacy of the majority's position. I believe other

members of the Commission do assess the effects of dumped or
subsidized merchandise on the domestic industry when they
examine only the class or kind of merchandise found by the
Department of Commerce to contain LTFV sales. This is, after
all, the point of Algoma.
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effect of all imports included in the class or kind on the
domestic industry. As the Court of International Trade said:

ITC is basing its decision on the affects ([sic] of
relevant imports from companies determined to have
sold the subject merchandise at LTFV. Obviously,
it is unlikely that every sale is at LTFV, and
Congress may be presumed to have perceived this.

Whatever the ideal embodied in GATT, Congress has
not simply directed ITC to determine directly if
dumping itself is causing injury....

Given the complexities of determining if dumping is
causing injury, it is difficult to say that an
interpretation of the statute that directs ITC to
focus on the effects of relevant imports from
‘companies determined ‘to have sold the subject
merchandise at LTFV, rather than on the effects of
a volume of sales deemed to be at LTFV, conflicts
with GATT.

Furthermore, the Federal Circuit, in affirming the Court
of International Trade, stated:

If a 'class or kind' of that merchandise is
-sometimes sold at LTFV, the terms of any individual
sale do not matter.... Some LTFV sales must be
found, but if they occurred, the ITC is not required

to pursue details as to the chain of causation of

every instance where the foreign sugglier supplanted

the domestic one. [emphasis added]

In my view a careful reading of the Algoma decisions
demonstrates that the ITC may satisfy its statutory obligation
" to examine the effects of unfairly traded merchandise on the
domestic industry without undertaking the complicated task of
pursuing "a chain of causation" between goods actually dumped
or subsidized and injury to the domestic industry. This

appears to be the principal point of difference with

21 865 F.2d 240, 242; cert. denied, 109 S. Ct. 3244.
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Commissioner Cass who believes that the Commission is required
by both GATT obligations and statute to examine the specific
chain of causation. If this is indeed Commissioner Cass's
position, then the courts have visited this issue in Algoma
and found Commissioner Cass's interpretation lacking.

In light of the courts' rulings, I am puzzled to find a
colleague insisting that his own interpretation is the only
correct method. Nonetheless, his "Views" persist with claims
such as the following:

In my view, these ([other] Commissioners have

misinterpreted the law in important respects, and

are, as a consequence, contributing to an overall

understanding of U.S. trade law that is contrary to

Congressional intent as embodied in that law and

contrary to our international obligations under the

22

GATT.

To summarize, although some Commissioners may wish to
continue debate over whether the Commission is to assess the
impact of dumped imports or to assess the impact of a class
or kind of merchandise found to be sold at less than fair
value on the domestic industry, this must be viewed as a moot
exercise. Our reviewing courts have resolved these issues.

In Algoma both the Court of International Trade and the
Court of Appeals for the Federal Circuit held the Commission
may examine the entire class or kind of merchandise found by

the Department of Commerce to include dumped or subsidized

merchandise. The Commission is not required to examine only

2 Rails, supra, at 126-137, quote at 126.
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dumped or subsidized imports.

Problem No. 2: Bifurcated Analysis Incompatible with U.S,

Law _and GATT Codes?

I have already addressed this second issue, involving
~Commission use of dual standard injury and causation analysis,
at length in previous opinions, and will not burden the reader
with a recital of those points.23

In Phones II, the only point Commissioner Cass raised on
the bifurcation issue was to deny that he himself had employed
bifurcated analysis in Antifriction Bearings.%

Obviously, a Commissioner should know what pattern of
analysis he employed, but a close reading of the "Views"
prepared in those eleven investigations demonstrates more than
a little ambiguity. Interestingly, in Antifriction Bearings
Viqe Chairman Cass adhered to the customary Commission
language signalling a  separate finding of injury.

\Specifically, he joined the Commission view in concluding that

there was "a reasonable indication that the domestic

industries producing antifriction bearings are experiencing

3 See Rails, supra, at 29-70, and the views of

Commissioner Rohr in the same case, at 71-82, as well as
Phones I, supra, at 66-80. In Drafting Machines, supra, at
84-91, I respond to claims in Phones I, supra, at 144-220,
that the bifurcated approach is 1ncompat1ble with U.S. law and
GATT obligations.

%  Phones II, supra, at 48-51.
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material injury."25 Moreover, in the same text entitled
"Views of the Commission," Commissioner Cass opted not to
footnote any disagreement with those conclusions. I believe
this is noteworthy because it contrasts wifh his operating
procedure in other cases. For example, in several other cases
contemporaneous with Antifriction Bearings, my colleague
expressly noted his separate views on the issue of material
injury.z6 More recently, in Drafting Machines he inserted
words indicating that he specifically elected to "not join
this conclusion."?

But, in his "Additional Views" for Antifriction
Bearings, as if to emphasize his support for the majority's
bifurcated position, he even reiterated a separate material
injury finding, saying "... based upon the record before us
and in light of the standards applicable to preliminary
investigatiohs under Title VII, I must find that there is a

reasonable indication of material injury to the domestic

2 See Antifriction Bearings, supra, at 36.

26 See, e.g., 3.5" Microdisks and Media Therefor from
Japan, Inv. No. 731-TA-389 (Preliminary), USITC Pub. 2076
(April 1988), at 3 (note 2), 29; and Nitrile Rubber from
Japan, Inv. No. 731-TA-384 (Final), USITC Pub. 2090 (June
1988), at 7 (note 17). 1In the latter case Commissioner Cass
explicitly said he "does not ... believe a separate conclusion
respecting the condition of the domestic industry is
required."

a7 Drafting Machines, supra, at 11, note 30,
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industries in question."”
More recently, however, my colleague has asserted that
the meaning of his words in Antifriction Be#fings has been

29 Upon closer examination, this comment

"misconstrue(d]."
appears to be an effort at post hoc rationalization. It is
after all a basic principle of construction that "words should
‘be given their common and approved.usage." Indeed, according
to the standard text on this subject: "This is also true when
a custom which may have been followed for a long time is
involved. "%

It is of course helpful to have Commissioner Cass's
retrospective étatement that certain well-defined words and
phrases,.used by the Commission, for over twenty years to
signal bifurcated analysis convey to him a different meaning.
This clarification will undoubtedly aid the parties to future

investigations in interpreting the views of at least one,

Commissioner.

Problem No. 3: Minimal Causation Incompatible with Law?

There is a third substantive issue that merits further
comment. Commissioner Cass has claimed that the Commission

majority's reliance on a "minimal causation" standard

28

%]
®
1]

‘Antifriction Bearings, supra, at 42.

29

N
0
(]

Phones II, supra, at 48-51.

30 Sutherland Stat Const §46.01.
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contradiéts GATT obligations, and represents an "“extreme"
departure for the Commission in the aftermath of the 1979
Trade Agreements Act.™
In a recent set of "Dissenting Views" Commissioner Cass
continues to state his belief that reliance on the so-called

"minimal causation" approach "... fundamentally recasts the

3 commissioner Cass has written:

Those Commissioners who believe that the Commission
must examine the effects of imports, rather than the
effects of dumping or subsidization, also appear to
believe that 'even a slight contribution' to overall
industry injury from the imports subject to-
investigation is a sufficient basis for an
affirmative determination.... ‘ :

I find it difficult to believe that anyone who had

not been immunized by frequent exposure to this
argument could accept this standard as consistent

with U.S. trade law (or with the provisions of the

GATT that the law was intended to implement.

[Phones I, supra, at 229-31]. ’

The minimal causation approach also is contrary to
our international obligations under the GATT....
[Phones I, supra, at 149].

In Plastic Tubing Corrugators from Canada, Inv. No. 701-
TA-301 (Preliminary), USITC Pub. 2246 (December 1989), at 42,
Commissioner Cass offers the view that the "minimal causatlon"
approach is an "extreme" approach. He says:

"...some of my colleagues read the statute as
imposing a much different causal requirement
‘respecting the relation between the imports subject
to investigation and the condition of the domestic
industry than I find in Title VII. At the extreme
(emphasis added], some have used what I have
described as a 'minimal causation'
approach."[footnote omitted]
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statutory command, abandoning any but the most tangential
connection of our decision to evaluation of the injury to
American industry from dumped or subsidized goods."* In
these views my colleague continues to claim that my previous
discussion of "the law and of court and Commission precedent
are flatly incorrect..." but he did not choose to offer "an

n33

extended reply.... He claims, however, that the "minimal

causation" approach pays "little, if any, heed" to certain .
basic rules of statutory construction which Commissioner Cass
discussed in Phones I. He further states:
"that the mode of analysis preferred by advocates
of the minimal causation approach appears instead
to consist in large measure of a single-minded
effort to wrench individual sentences or sentence
- fragments out of context from the documents in which
they appear, to impute to them a meaning that is by
no means obvious, and to then elevate them as guides
for statutory interpretation above clearer
statements to the contrary appearing in more
authoritatjve sources or even in the selfsame
document . "3
Once again, Commissioner Cass elects to ignore a specific
discussion of the many Jjudicial decisions upholding the
Commission's use of a minimal, or contributory, causation
standard. I have discussed these points previously in Phones
I, at 85-99, and in Drafting Machines, at 91-99. Tb<xuiylﬁs

argument and persuade his colleagues and other readers, I

3  see Phones II, supra, at 43.

3  Phones II, supra, at 44-45.

% Pphones ITI, supra, at 46.
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~believe that Commissioner Cass must address in a detailed and
systematic way the language of our reviewing courts in a
number of cases over the last eleven years.

First, in Pasco Terminals, Inc. V. United States, the
U.S. Customs Court initially approved the present contributory
cause standard. The court held:

... so long as there was a causative link between
Azufrera's LTFV sales and offers and the injury to
domestic industry, the Commission was correct in
finding injury to domestic industry 'by reason' of
these LTFV sales and offers. To establish the
necessary causation, LTFV sales do not have to be
the sole cause, the major ca[u]lse, or greater than
any other single cause of injury. Hence, once the
commission found a causative link between LTFV sales
and offers and injury to domestic industry, its task
in this respect was finished. [footnote omitted])
It simply had no reason to discuss the other causes
which had contributed to the injury, be it Duval's
entrance as a major producer or some other factor.
In short, when the Commission found that the LTFV
sales and offers of Mexican sulphur had contributed
.to the general depression of prices and to market
disruption in Tampa and along the East Coast of the
United States, it in effect, found that Duval was
not the sole cause of injury.[emphases added]

Does Commissioner Cass believe Pasco represents a proper

interpretétion of the law? Does he believe that the court's
standard in this case is compatible with the statutory

causation requirement?36

Does he believe the Commission may
disfegard this holding? 'To'my knowledge, my colleague has

never addressed in written views the legal éignificance of

3 pasco Terminals, Inc., v. United States, 477 F. Supp.
220-221 (Customs, 1979); aff'd, 634 F.2d 612 (1980).

36 Quote from Phones I, supra, at 229.
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Pasco.

Second, in 1light of Pasco Commissioner Cass has an
obligation to revisit British Steel Corp. v. the United
States.’ - In that case the Court agéin dpheld the
"contributing cause" standard and said: "... the test of
causation is whether the imports from a particular country are
contributing ([sic] to the injury being suffered by the
domestic industry....‘"38 |

Third, Commissioner Cass has failed to addresé the Court
of International Trade's holding in Maine Potato council.¥
In that case Judge Restani cited British Steel and stated
"that it is not necessary for plaintiff to show that the
imports are the sole cause, nor even the major cause of
injury, as long as the facts show that LTFV imports are more

than a de minimis factor in contributing to the injury."

Surely this additional articulation of the "minimal

% 593 F. Supp. 405, 413 (CIT, 1984).

3  In Phones I, supra, at 238, 239, Commissioner Cass
claims that British Steel must be read "subject to
qualification." He says further: "Read carefully, the court
has not re-written the law to allow any [sic] contribution of
imports to an industry's declining fortunes to be the basis
for an affirmative decision without regard for whether the
subsidized imports themselves cause (or imminently threaten)
material injury."

In my view this statement conflicts with Pasco, a case
affirmed by the Court of Customs and Patent Appeals. See
supra, text with note 34.

¥  Maine Potato Council v. the United States, 613 F.
Supp. 1237 (CIT 1985), at 1243.
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contribution" by our reviewing court places this
interpretation beyond the realm of the "extreme." Moreover,
the Commission may not lawfully disregard this holding.

A fourth <case inviting meaningful comment from

Commissioner Cass is Gifford-Hill Cement Co. v. United States.
There Judge Restani indicated that "the Commission must rule
in the affirmative . if it finds even slight contribution
[emphasis added] from imports to material injury...."w_
I note that Commissioner Cass apparently has not discussed in
" his "Views" this decision, one that would seem to conflict
with his comment in Phones I that the "slight contribution"
standard "effectively reads the entire causation requirement
out of the statute."*

Judge Carmen used virtually identical language in a fifth
case, Hercules, Inc., v. United States. He said: "If the ITC
finds material injury exists due to an even_ slight
contribution temphasis added] from imports, the ITC may not
weigh this contribution against the effect§ of other factors

that are not used in the determination. "

“ 615 F. Supp. 577, 585-586 (CIT 1985).

“ " Phones I, supra, at 229.

4 673 F. Supp. 454, 481 (CIT 1987). In Phones I, supra,
at 240-241, Commissioner Cass claims that the essential
guidance to be gleaned from Hercules is "that the Commission
should not weigh causes of injury, and should not decline to
rule in favor of the domestic industry merely because unfairly
traded imports appear to have been a relatively minor cause
of injury when compared to other problems experienced by the
industry." Once again, Commissioner Cass has not reconciled

: (continued...)
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Sixth, Commissioner Cass has avoided addressing the Court
of International Trade's holding in LMI-La Metalli Industrijale
and has proffered no explanation pf how his interpretation of
the statute is compatible with this holding. In LMI-La
Metalli the court wrote: "... the Commission is not to weigh
causes of injury, but is to determine whether imports
contribute to conditions of the domestic industry.... It is
sufficient that the imports contribute, even minimally,
[emphasis added] to material injury.""’3 The court's language
'in IMI-La Metalli Industriale seems incompatible with
Commissioner Cass' claim in Phones 1I: |

[Tlhere is no persuasive authority supporting the

contention of certain of my colleagues that ... U.S.

trade law requires an affirmative injury

determination in any case where it can be shown that

the domestic industry is experiencing difficulties

to which the subject imports may have contributed
minimally. [emphasis added]

Seventh, in Wieland Werke, A.G., v. United States Judge

DiCarlo held: "In determining material injury by reason of
imports, the Commission is not to weigh causes of injury, but

is to determine whether imports contribute [emphasis added]

42(...continued)
the court's express support for a "slight contribution"
standard with his own pqsition. See text with note 40.

4 IMI-La Metalli Industriale, S.p.A. v. United States,
712 F.Supp. 959, 971 (CIT 1989).
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to conditions of the domestic industry." [footnote omitted]*

Eighth, in Granges Metallverken A.B. v. United States
Judge DiCarlo repeated the "minimal contribution" formulation:
"It is sufficient that the imports contribute, even minimally,
[emphasis added] to material injury.""5 Once again, the
court's interpretation of the law appears in direct conflict
with Commissioner cCass' approach.® To this point, my
colleague has made no effort to reconcile his interpretation
with the reviewing court's holding.

And, finally, in Metallverken Nederland B.V. v. United
States, the Court again affirmed the "contributory cause"
standard:

"The Commission is ... to determine whether the

dumped imports contribute [emphasis added] to

material injury.... Although they recognized the
existence of other factors, the Commissioners found
that the subject imports contributed to the harm
experienced by the domestic industry. [ footnote

omitted) The Court finds the Commissioners'
causation analysis to be supported by the record

“" 718 F. supp. 50, 56 (CIT 1989). See, Florex et al.

v. United States, 705 F. Supp. 582, 593 (CIT 1989). Judge
Restani said that "imports need not be the only  cause of
harm.... The record does not show that weather, and not
imports, contributed to the material injury observed. 1ITC
could conclude based on this record that both caused harm."

See also, Judge DiCarlo's ruling in Citrosuco Paulista,
S.A., v. United States, 704 F.Supp 1075 (CIT 1988), at 1101,
1103. He decided that Commissioner Rohr's conclusion that the
"Brazilian dumped imports are a_cause [emphasis added] of
material injury to the domestic industry" was "according to
law and supported by substantial evidence on the record...."

“ 716 F. supp. 17, 25 (CIT 1989).

46 See, Phones I, supra, at 241.
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and in accordance with law."*

In my view, my colleague who advocates a change in the
Commission's interpretation of the law must explain how his
approach is compatible with these nine cases. Based on this
extensive and consistent case law, it is apparent that our
reviewing court does not believe that the causation standard
employed by the Commission majority is "extreme." Nor, does
the court evidently believe that this approach "effectively
reads the entire causation requirement out of the statute."‘®

Furthermore, a vafiety of scholars, diplomats and trade
negotiators from different countries have written that the
"minimal causation" approach is the "correct" interpretation
of the Tokyo Round Codes and of U.S. implementing legislation.

I have previously discussed these issues more fullyu‘q My

47  Metallverken Nederland B.V. v. United States, slip
op. 89-170 (CIT 1989), at 26, 27.

8 I find the consistency of these court holdings
noteworthy because 1individual Jjudges of the Court of
International Trade are not bound by each other's decisions.
Nonetheless, a number of judges in some ten cases have taken
a virtually identical approach to interpreting the causation
standard under Title VII. See also, C. Nalls and P. Bardos,
Stare Decisis and the Court of International Trade: Two Case
Studies of a Perennial Issue, presented to the Sixth Annual
Judicial Conference, United States Court of International
- Trade (Nov. 3, 1989).

49 Several prominent legal scholars have examined this
issue, and they, too, have concluded that the 1979 Code
adopted the contributory cause standard embodied in previous
American practice. See, Edwin A. Vermulst, Antidumping Law
and Practice in the United States and the European
Communities: A Comparative Analysis (1987), at 559-560.
Richard Dale, Anti-dumping Law in a Liberal Trade Order
(1980), at 113-114.

(continued...)



56
colleague has not attempted to rebut these interpretations,

or to offer evidence from expert witnesses supporting his own

49(...continued)

Lawrence L. Herman, a Canadian lawyer, also notes that
the "effects" test in the Antidumping Code suggests a "rather
low standard of causation...." See, his article Inijury

Findings by the cCanadian Import Tribunal: The Decisive
Elements, 1 RIBL 373 (1987), at 393.

Ortwine says in his article Injury Determinations under
United States Antidumping lLaws Before and After the Trade
Agreements Act of 1979, 33 Rutgers L. Rev. 1076 (1981), at
1098, that the causation requirement was "essentially
unchanged by the Trade Agreements Act of 1979...." He further
concludes: "... Congress retained the standard set forth by
the Customs Court in Pasco Terminals: the import need be only
an identifiable cause of the injury, not necessarily a
substantial one...."[footnote omitted]

Rodney de C. Grey of Canada, a former Canadian trade
negotiator, has also stated that "a weak causal link between
dumping and the condition of the domestic producers of a like
product has been virtually established in U.S. law
implementing GATT Article VI." See his "Trade Policy and the
System of Contingency Protection in the Perspective of
Competition Policy,"” (unpublished manuscript), February 1,
1986, at 26.

Barcelo notes in his article Antidumping L.aws as Barriers

to Trade - the United States and the International Antidumping
Code, 57 Cornell L. Rev. 555-6 (1972), that the Tariff
Commission adopted the contributory cause standard in 1971.

Metzger, a former Chairman of the Tariff Commission, also
traces the origins of the contributory cause standard to a
1971 case, involving Ferrite Cores from Japan, Inv. No.
AA1921-65, T.C. Pub. 360 (January 1971), pp. 4-5. He claims
in his book Lowering Nontariff Barriers (1974), at 96, that
in the aftermath of U.S. debate over the 1967 Antidumping Code
"...the Commission appeared to be guided by the conviction
that little more than de minimus ([sic] injury need be shown,
and that the sales at less than fair value need only be a
contributing cause of that injury."[emphasis added]

See also, Phones I, supra, at 85-99, and Drafting
Machines, supra, at 91-99.
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position.

Let me conclude this discussion with the observation that
in my judgment a close review of court decisions demonstrates
that the three pillars of unitary analysis are fundamentally
flawed. The Courts have said the Commission is not required
to examine only dumped or subsidized sales but may instead
examine the entire class or kind of merchandise the Department
of Commerce finds to contain less—phan-fgir- va;ue
transactions. The Commission is not obliged to pursue the
' details of a chain of causation if some LTFV sales are found.
Furthermore, while a unitary approach may be permissible under
the statute, the claim that a bifurcated analysis of injury
and causation is illegitimate has no basis in fact. Finally,
on the issue of the appropriate causation staﬁdard, the Courts
have repeatedly confirmed the Commission's practice of looking
at "minimal" or "contributory" causation.

In my view the one advancing novel theories has an
obligation aﬁd responsibility to show specifically how his
interpretations can be reconciled with the holdings of our
reviewing courts. Commissioner Cass observes in Phones II
that the "proper interpretation of Title VII" [antidumping and
countervailing duty law] "... must consider primarily the
text, structure and legislative history of a statute." Later,

he adds, "My views on the statute are based primarily on those
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sources that are most authoritative and most instructive."®
However, it is noteworthy that he has chosen not to addréss
the many court decisions reviewing Commission determinations.
One can speculate that Commissioner Cass neglécts the case law
-- especially the many cases cited in my own views -- because
these contain 1little, if anything, to support |his
interpretations.

In conclusion, I believe that my colleague has failed;
in his approximately 1500 pages of written views, to explain
why the approaches affirmed by the Commission's reviewing

courts are wrong and why his own approach is reggired.51

5 Phones I, supra, at 45, 51.

31 1500-page estimate in Phones II, supra, at 48. .
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Additional Views of Commissioner Lodwick

Commissioner Lodwick notes that research and development knowledge gained in a
press’s design aids in the development of subsequent press designs of the same
speciﬁcétion or even of a differént specification.” This lowers the engineering and related
costs of future pfess construction and allows a firm to tender a lower bid than that of a
rival firm without such experience.' 'I'lns may exi)lain why an auto c;,ompa-ny would single
source additional presses from the press manufacturer who won the initial contract for a
specific preés ddsign. Costs for additional presses of the same design would consist mainly
of construction costs and lower engineering and related costs than that involved in the
initial press design. Bids from other firms without prior experience for that set of press
speciﬁéations simply‘ may not be a viable option for the purchaser or the other transfer
press firms. Research and development knowledge gained in one type of press design
may also be transferable in part to other press designs. Some transfer press components
can be used in different press desi4gns-.2 The engineering solutions to the design problems
of various transfer press components may be transferable between press designs; this

lowers engineering and related costs for a new set of contract specifications. Herein lies

! The Final Staff Report at page 9 states: "Economies of scale in the production of
presses and experience derived from working with the customer during the installation and
subsequent production process add significantly to the ability of the manufacturer to
design, build, and install these presses. Technological development in this industry is
directly related to the number of machines installed by a particular producer.”

2 For example, an improved electronic transfer feed system can be designed to be
used in a variety of transfer presses.
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the impact of Japanese imports of mechanical transfer presses on the domestic industry.
The winning of the U.S. auto company transfer press contracts by the Japanese using low
priced bids has allowed the Japanese transfer press producers to continue to gain scale
economies over the U.S. producers and move down the transfer press learning curve.
The inability of domestic transfer press producers to win many U.S. auto company
transfer press contracts has impaired the ability of U.S. producers to further develop their
product offerings, to lower their engineering costs or even be able to 'qualify for future
bids. |

I believe that the qualification standards set by transfer press purchasers ére not
static and rise‘ with the continued development and improvement of the mechanical

transfer press technology and new developments in purchaser’s manufacturing processes.

3 U.S. automakers giving purchase orders to a transfer press manufacturer cooperate
with the manufacturer in transfer press development. Hearing transcript at 154 and Final
staff Report at 73.

Auto makers are also looking for better technology and heavier tonnage presses to
handle their stamping tasks. As Mr. Sciculuna at page 186 of the Hearing Transcript
noted: "I believe we are going to get to the point where the largest panel that can be run
in a transfer press, because not every automotive sheet metal panel can be run in a
transfer press . . . now, if its 6,000 - - it may be more than that but wé have seen 6,000
ton presses.”

The initial exposure of U.S. auto makers to the Japanese stamping operations in 1981
raised their expectations of their specifications for the transfer presses: "We were
absolutely dumbstruck by what we saw in the stamping operations in Japan. ... These
press had tremendous capacities, capacities that we had never seen before in size and
tonnage. ... Our other alternative was to look to the U.S. suppliers who had not
developed the technology and had no experience and no product available in the large
body panel area." John Sciculuna’s testimony at pages 98 and 101 of the hearing
transcript.

The considerable testimony regarding differences between mechanical and electronic
transfer feed systems, one slide and two slide presses and the dual-axial and tri-axial feeds
illustrates the importance of continued technical development in this industry. As Mr.
Sharf on page 3 of his written testimony states: "Normally, the decision as to which of
these transfer presses to buy is a technical matter. You choose the press with the highest
- technical recommendation.”

The continued technical development in this industry not only means that manufacturers
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This implies that firms unablé to win contracts based on price when they are qualified to
bid for a contract, may not be able to qualify for later bids if purchasers’ qualification
standards have risen due to subsequent technological developments m transfer press
design. The winning of a contract allows a transfer press manufacturer to increase its
advantages over its rivals for future bids for similar technology but also puts the firm at
an advantage to offer technologically improved products as purchasers work to develop

the specifications for their future transfer press contracts.” |

are solving engineering problems for a differing set of specifications at the same technical
level but are working to improve their technology to better perform an existing set of
tasks and are also working to solve a whole set of size and tonnage problems.

¢ Mr. McGrath, in the Hearing transcript at page 41, stated: "There is a second, more
insidious effect of this huge presence. As each new purchase order goes to Japan to be
designed, manufactured, and returning to the United States, installed by producers, that
much technological expertise is lost to American producers. We are put that much
further behind on the all-important experience curve and in the final analysis made that
much less competitive."
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ADDITIONAL VIEWS OF VICE CHAIRMAN RONALD A. CASS

Mechanical Transfer Presses from Japan
Inv. No. 731-TA-429 (Final)

I join the majority of my colleagues in this final
investigation in finding that an industry in the United States
ras been materially injured by reason of less than fair value
(LTFV) imports of mechanical transfer presses from Japan. I also
join their conclusion as to the particular firms properly
included as members of the domestic industry for purposes of
determining material injury. However, I differ with their
definition of the relevant domestic like product and with their
analysis of the determination of maﬁerial injury by reason of

FTFV imports. ' In these Additional Views, I explain the basis for

these conclusions.

I. DOMESTIC LIKE PRODUCT AND DQMESTIC INDUSTRY

Li Product Definition
Our task in final investigations under the antidumping law'

is to determine whether an industry in the United States has been

''19 U.s.Cc § 1673d(b).
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materially injured, or is threatened with material injury, by
reason of less than fair value ("LTFV") imports. The statute
defines the relevant United States industry as that comprised of
"the domestic producers as a whole of a like product or those
producers whose collective output df thé like product constitutes
a major proportion 6f the total domestic production of the
product."2 In order to identify the appropriate industry,
therefore, we must first define the domestic product or products
that are "like" the impérts that are sﬁbject to investigation.
The term "like product" is defined by the statute as "a product
which is like, or, in the absence‘qf like, most similar in
characteristics and uses with, the article sﬁbject to an
investigation."3 |

The Commission traditionally has articuléted six criteria to
guide like product detérminations. Thesé include (1) product
characteristics and uses; (25 interchangeability; (3) channels of
distribution; (4) cu;tomer or producer perceptions of the
relevant articles; (5) common manufacturing equipment,
facilities, and production employees; and (6) the similarity or
disparity of prices for imports and potential like domestic
products.‘ Although this particular division of considerations

does not necessarily limit the appropriate inquiry into. the

2 19 U.S.C. § 1677(4).
319 U.s.C.§ 1677(10).

4 See, e.9.,, Fabric and Expanded Neoprene Laminate from Taiwan,
USITC Pub. 2032, Inv. No. 731-TA-371 (Final), at 4 & n. 5 (Nov.
1987) .
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identification of a "like product," it does generally describe
considerations relevant to the statutorily prescribed task.
1] ion of Lik r riteria: Basic T

Before applying those criteria to the facts of record here,
it is important to understand the statutory instruction they
implement. The statute asks us to identify not a group of
domestically produced products broadly similar to the imports but
instead to identify products so closely substitutable for the
imports as to be like them. The language in which the statute
frames the alternative basis for defining the domestic industry -
- in the absence of a like product,. the product "most similar" in
characteristics and uses -- strongly suggests that Congress
intended the like product to be a relatively narrowly defined—
category of merchandise closely similar to the imports.5 And in
focusing our attention on product characteristics and uses, the
statute also signals that product categories should be sensitive
principally to the indicators that products compete closely for
domestic consumers. For that reason, where the imports under
investigation span a variety of disparate uses, this Commission
generally has divided its investigation of effects, asking how
each category of LTFV imports affected U.S. producers of the
similar category of goods.6

We have been cautioned by our reviewing court to gather data

> 19 U.S.C. § 1677(4).

¢ New Steel Rails from Canada, Inv. No. 731-TA-422 (Final), USITC
Pub. 2217 (September 1989) (Dissenting Views of Vice Chairman
Cass).
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sufficient to allow analysis of the effects of each group of LTFV
imports or U.S. producers of the corresponding like products.
That injunction should not, however, impel us to reason backward
from the data collected to the proper like product determination.

The imports that are the subject of this in&estigation'are
mechanical transfer presses ("MTPs") from Jaéan. MTPs are metal-
forming machine tools which shape a piece of metal by forcing a
slide mechanism and die against it. Their distinctive
characteristic is a transfer mechanism synchronized with the
press action which moves the metal workpiece between the several
die stations of the press.T Thus, an MTP constitutes something
akin to an independent, integrated assembly line, in which
"numerous tasks are performed in a synchronized manner on a single
metal workpiece.8

Although there are other types of mechanical presses that
are capable of performing the same metal-forming operations, such
as vertical, straight-side, archframe, and knuckle=-joint
presses,9 none of these others effectively duplicate the
integrated assembly-line operation which the transfer presses
provide, and thus are not regarded in the indusiry as acceptable

10

substitutes for transfer presses. Furthermore, none of these

7 Report at A-2,

8 A wide variety of metal-forming operations can be performed by
a single press on a single workpiece, including stamping,
drawing, extruding, punching and shearing, bending, folding,
straightening, flattening, notching, forging, and hammering. Id.

? Report at A-7.
0 19 at A-8.
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other presses affords the economies of operation characteristic
of~£ransfer presses; complex metal—forming operations performed
on other types of presses involve substantially higher total
costs in terms of press expenditures, factory floor space, in-
process parts storage and handling, maintenance, energy, and

labor."

For these feasons, it does not éppear that any of these
other types of presses constitutes a product "like" imported
mechanical transfer presses under the Commission's traditional
criteria, and none of the parties argue for including such
presses in the like product definition. '
Like Product Criteria: Small MTPs

There is, however, substantial variation within the category
of mechanical transfer presses. The larger the piece of metal
which must be formed, and the more functions to be performed upon
it, the larger and more powerful the press must be. Transfer
presses are generally described by a number of different
specifications, including tonnage capacity (i.e., the number of
tons of pressure exerted by the press), dimensions -of the front-
to-back and left—to—right distance of the bed against which the
die presses the metal wofkpiece, the length and frequency -of the

2 Each of

feed stroke, and the number of separate work stations.'
these characteristics may vary independently of the others.
Nevertheless, as a matter of practice, these_characteristics

generally are not completely independent of each other. 0Of these

i Report at A-8.

12 Report at A-7.
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characteristics, tonnage capacity appears to be roughly
correlated with several of the more important. Greater tonnage
capacity is generally associated with larger presses which
generally also have tri-axial feed systems and two or more
slides.” The correlation is again only approximate, but press
tonnage capacity also appears to be generally associated with end
use. MTPs are used in many industries, including the automotive,
appliance, electric machining, and furniture industries. '
However, the greater tonnage capacity presses are associated with
stamping large appliance parts, and with large auto body parts
such as hoods, fenders, roofs, and trunks. Smaller tonnage
capacity presses are generally used for small high-speed stamping
applications such as battery cans and lipstick tubes.'”

The Petitioners in this investigation, the Verson Division
of Allied Products Corp., the United Auto Workers, and the United
Steelworkers of America ("Verson"), argue that all mechanical
transfer presses, regardless of size or end use, should be

treated by the Commission as a single like product.16

Petitioners
argue that, because.all MTPs serve the same basic metal-forming
functions, and because all embody integrated multiple work

stations, they are therefore all basically identical in their

13 Report at A-7.

14 1d.

> Report at A-7.

16 petitioner Verson's Prehearing Br. at 4.
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17 18

thsical characteristics'’ and in their end uses'”.

- Petitioner concedes, however, that one like product
distinction based on tonnage capacity does reflect economic
reality. Petitioner contends that the Commission WOuld be
justified in finding a dividing line between mechanical transfer
presses with capacity under 150 .tons -and all MTPs with larger
tonnage capacity.w In general, Petitioner notes that MTPs under
150 tons of capacity are marketed to different end users than afe
iarger MTPs; that they do“ﬁot~heed manufacturing facilities and
equipment with the same level.of sophistication as required by
larger MTPs; and can be produced in much shorter times than
larger MTPs. Respondent has voiced no objection to this dividing
line, and I believe that.it is persuasive.

While the two categories thus should be distinguished, the
lower category defined by that distinction cannot constitute a
like product, as the Japanese import no MTPs under 150 tons of

capacity. In this case, the industry producing MTPs under 150

tons of capacity clearly is not the industry "like, or, in the
absence of like, most similar in characteristics and uses with,

nel

the article subject to an investigation. Since the parties

accept that MTPs under 150 tons of capacity are meaningfully

L Id. at 5.
8 14. at 6.
Y petitioner's Prehearing Br. at 4.
Report at A-30.

21 19 y.s.c. § 1677(10).

20
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different than larger MTPs, since there are no LTFV imports in
this category, and since there clearly exist other MTPs which are
more closely similar to the MTPs imported from Japan, I find thqt
MTPs under 150 tons of capacity constitute a separate product
which is not like the LTFV imports.
i Pr : MTPs Qver ~-B

This division of domestic MTPs does not end our like product
inquiry. Respondents Aida and Komatsu argue that nqt all MTPs of
150 tons or greater capacity should be treated as part of a
single like product category. Specifically, Resﬁondents urge us
to find that auto-body stamping MTPs do constitute a like product
separate from all other MTPs. Respondents state that auto-body
'stamping MTPs