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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 731-TA-384 (Final)

NITRILE RUBBER FROM JAPAN

Determination

On the basis of the record 1/ developed in the subject investigation, the
Commission determines, 2/ pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)), that an industry in the United States is materially
injured by reason of imports from Japan of nitrile rubber, 3/ provided for in
item 446.15 of the Tariff Schedules of the United States, that have been found
by the Department of Commerce to be sold in the United States At less than

fair value (LTFV).

Background

The Commission instituted this investigation effective February 12, 1988,
following a preliminary determination by the Department of Commerce that
imports of nitrile rubber from Japan were being sold at LTFV within the
meaning of section 731 of the Act (19 U.S.C. § 1673). Notice of the
institution of the Commission’s investigation and of the public hearing to be
held in connection therewith was given by posting copies of the notice in the
office of the Secretary, U.S. International Trade Commission, Washington, DC,

and by publishing the notice in the Federal Register of March 2, 1988 (53 F.R.

6710). The hearing was held in Washington, DC, on May 3, 1988, and all
persons who requested the opportunity were permitted to appear in person or by

counsel.

1/ The record is defined in sec. 207. 2(1) of the Commission s'Rules of
Practice and Procedure (19 CFR § 207.2(1)).

2/ Chairman Liebeler dissenting.

3/ The product covered by this investigation is nitrile rubber, not containing
fillers, pigments, or rubber processing chemicals. For purposes of this
investigation, nitrile rubber refers to the synthetic rubber that is made from
the polymerization of butadiene and acrylonitrile and that does not contain
any type of additive or compounding ingredient having a function in
processing, vulcanization, or end use of the product.






VIEWS OF VICE CHAIRMAN BRUNSDALE, AND -
COMMISSIONERS ECKES, LODWICK, ROHR, AND CASS

We determine that an industry in.the United States is materially injurgd
by reason of imports of nitrile rubber from Japan that were sold at

less-than-fair-value (LTFV). l/-

Like Product and the Doﬁestic Industry

As a threshold inquiry'iﬁ this investigaticﬁ, the Commission must
determine the relevant domestic inddstry. Secfion 771(4)(A) of the Tariff Act
of 1930 defines the term '"industry"” és'the "domestic producers as a whole of a
like product. . . ." 2/ "Like product’ is défined as "a ppoduct which is
like, or in the absence of like, most éimil#r in characteristics and uses
lwi£h, the article subject to‘an investigatibn. " 3/

In consédering like préduct questions, the Coﬁmission typically examines
the following factors: (15 physicadl charécteristics and uses, (2)
interchangeability, f3) channels of diétribution: (4) common manufacturing

facilities and production employees, and (5) customer or producer

. 4/
perceptions. —

1/ Chairman Liebeler makes a negative determination. See her Dissenting
Views, infra. .

2/ 19 U.S.C. § 1677(4)(A).
3/ ° 19 U.S.C.-§ 1677(10).

4/ See, e.g., Color Picture Tubes from Canada, Japan, the Republic of
Korea, and Singapore, Invs. Nos. 731-TA-367 through 370 (Final), USITC
Pub. 2046 (December 1987); Certain Stainless Steel Butt-Weld Pipe
Fittings from Japan, Inv. No. /31-TA-376 (Final), USITC Pub. 2067 (March
1988).



The imported article subject to this investigation is nitrile rubber.
Nitrile rubber is butadiene acrlenitrile copolymer synthetic rubber not
containing fillers, pigments, or rubber-processing chemicals, currently .
provided for under TSUSA item 446.1511. 3/ Niﬁrile rubber isltharacterized
by a high degree of resistance to petroleum chemicéls (i.e., oils, fats, . and
solvents) and by superior flexibility at 1ow»témpe;atures. Consequently, it
is used in produgts where such characteristics are-désirable, such as
adhesives, footwear, wire and cable insulators, industrigl belts and hoses,
automotive seals and gaskets, and oil dfil;ingvequipmeng. é/

All nitrile rubber is a cééqumer of acrylonitrile and butadiene, énd all
nitrile crubber serves the same geﬁeral purpose (albeit with'different specific
end applipations), i.e., providing.rgsistance to petroleum chemicais thle
maintaining flexibility ét iqw tenperatures. Variations in ﬁcrylonitrile
content merely enhance one of these general éroéeréies;‘l/

Both domestic and foreign nitrile rubber of all grades have similar

5/ Commerce Department Final Determination of Sales at Less Than Fair
Value, 53 Fed. Reg. 15436 (April 29, 1988).

6/ Before it can be used in such products, however, it must be further
processed, e.g., infused or compounded with other ingredients, shaped,
and/or vulcanized. A detailed description of the production process and
end uses of nitrile rubber is included in the Staff Report to the
Commission (Report) at A-2 through A-4.

1/ The imported product includes low, medium, and high grade nitrile rubber
and competes with the domestic product in each of these three product
subgroups. 1Id. at A-4-5. The relatively small amount (about 30 percent
of both the imported and domestic product) that is represented by low or
high grade nitrile rubber is not, for the most part, interchangeable
with the medium grade product. :



channels of distribution. 8/ Vittualiy all of the Japanese-produced nitrile
rubber is imported into the United States by an unrelated party and
subsequently sold to an uﬁrelated éhemical‘érbdpcts distributor, whichlin tufﬁ
sells it to processors. £ Most of the U;S.—ptoducéd nitrile tubber is
likewise sold directly to rubber processors or consumed intérnally b} the |
domestic pcoduceré. 10
Producers use common manufacturing equipment and production empld&ees to
manufacture all nitrile fﬁbber, regardless of acrylonitrile content. WNo
special equipment is needed to produce different grades of nitrile
rubber. 11/
Customgrs purchase nitrile_rubbec-(of botﬁ domestic and foreign origin)
in different gbades depending upon their own, or their customer's, need for a
nitrilg rubbér product having specific chémical resistance or flexibility
qualities associated with that grade. 12/
In the preLiminary determination, the Commissioﬁ determined there was one

like product, nitrile rubber, regardless of acrylonitrile content, that does

not contain_any kind of additive or'compounding ingredient having a function

8/ Id. at A-S.

9/  1d. at A-S.

10/ Id. The distributor of the Japanese product sells to the‘same type of
firms in the distribution chain as do the domestic producers.

11/ 1d. at A-5.

12/ Id. at A-4.



in the.processing, vuleanization, or end-use of the product. 13/ We see no

reason to alter this like product definition, and, accordingly, define the

like product to be all nitrile rubber, regardless of acrylonitrile content,

excluding nitrile rgbber products that con@ain aqditives, rubber processing
chemicals, or other material that is used for functions beyond the
copolymerizatioﬁ of acrylonitrile and butadiene. 14/ We further determine
that there is one domestic industry which is.comgosed of the domestic

producers of this like product. 15/

13/ Nitrile Rubber from Japan, Inv. No. 731-TA-384 (Preliminary), USITC Pub.

2027 at 6 (October 1987). Petitioner proposed a like product definition
.that would include all nitrile rubber regardless of its acrylonitrile
content, but would’ exclude nitrile rubber products that contain
additives or compounding 1ngred1ents in addition to acrylonitrile and

. butadiene. Respondent Nippon Zeon Co., Ltd. (Nippon Zeon) did not
contest this definition of the like product in this final

investigation. 1In the preliminary investigation, Nippon Zeon argued
that this like product definition is too narrow, because it allegedly
excludes so-called specialty nitrile rubbers. Respondent's
Post-Conference Brief at 13-14. We rejected this view in the
preliminary determination, and Nlppon Zeon has not raised the issue in
this final investigation. Nelther party suggests that other types of
rubber (e.g., neoprene, acrylate, or fluorocarbon) should be con51dered
‘part of the like product definition.

14/ Minor variations in an essentially similar product provide an
insufficient basis for defining separate like products. See, e.g.,
Operators for Jalousie and Awning Windows from El Salvador, Invs. Nos.
701-TA-272 and 731-TA-319 (Final), USITC Pub. 1934 at 4 n.4 (January
1987); Certain Lightweight Polyester Filament Fabric from the Republic
of Korea, Inv. No. 731-TA-119 (Final), USITC Pub. 1457 (December 1983).
In the present case, the different grades of nitrile rubber are minor

variations in an essentially similar product, and do not provide a basis
for finding separate like products.

]r—‘
v
~

These producers arc petitioner Uniroyal Chemical Co., Inc., The Goodyear
Tire & Rubber Co., BFGoodrich Co., and Copolymer Rubber, Inc. Report at
A-8.



Condition of the domestic industry

In determiningtthe condition .of the domestie industry, the Commission
considers, émonngther factors;.démestic consumption, production, capacity,
capacity utilization,'shipménts, inventofies, emﬁlo&mént, and financial
performance. 18/ ‘The performance of the industry reflected in these
indicators during the period of investigation leads us to conclude that the
domestic industry is.materially injured. ll/

The quantity of appaféﬂt consumption of nitrile rubber in the United
States declined by 4.6 .percent from 1984 to 1987; by value,. the decline was
15.0 percent} lgl

U.S.-productionvof:nitrilé rubber fell from 132.7 m;}lion pognds in 1984
to 103.9 million pounds in 1985, increased in 1986 to 112.6 million pounds,
and. increased again to 128.7 million pounds in 1987. Despite these recent
improvements, production declined by 3.1 percent from 1984 to 1987..12/

‘The producers' capacity to produce nitrile rubber inecreased from 146.7
20/

million pounds.in 1984 to.-161.5 million pounds in 1987. T  Capacity

utilization, however, dropped dramatically during the period of investigation,

-
o
~

19 U.s.C. § 1677(7)(C)(iii).

[
~
~

Commissioner Cass .believes that the description of the domestic industry
is accurate and relevant to his decision on the existence of material
injury by reason of LTFV imports. He does not, however, believe a
separate conclusion respecting the condition of the domestic industry is
required. For reasons stated in his Additional Views, he determines
that the domestic industry has been materially injured by reason of the
subject imports.

18/ Report at A-27.
19/ Id. at A-7, Table 1.

20/ Id. We have considered the firms' plans to add, expaﬁd, curtail, or
close production facilities.



from 90.5 percent in 1984 to 79.7 percent in_1987.‘g-/'

Producers' domestic shipments of nitrile rubber declined by 11.6 percent,

22/

from 87.3 million pounds in 1984 to 79.1 million pounds in 1987. By

value these shipments declined from $84.6 million in l§84 to $67.5 miilion in
1987, 20.2 percent below the value of shipments in 1984, 23/ Intracompany
consumption of nitrile rubber also fell steadily throughout the period under
investigation, from 22 million pounds valued at $21.7 million in 1984 to 14
24/

million pounds valued at $14.1 million in 1987. We note that the unit

value per pound of nitrile rubber for domestic shipments declined steadily
throughout the period under investigation from $0.97 to $0.85; 22/ The unit
value of intracompany shipments remained virtually unchanged at levels
substantially above those of open market shipmgnts. Exports declined from
1984 to 1985, but rose sharply in volume, value, and share of_U.S; pfoducers'

total shipments, in 1986 and 1987.'£§/

U.S. producers' end-of-period inventories declined by 23.6 percent from
1984 to 1986, or from 26.3 million pounds to 20.1 million pounds, and then
increased by 16.3 percent to 23.4 million pounds in 1987. As a percentage of

total shipments, inventories were 25.6 percent in 1984, fell to 20.9 percent

Id. at A-7, Table 1. The expansion of capacity after 1984 accounts, in

2 part, for the decline in capacity ut;lization.
22/ Id. at A-10, Table 2. -

23/  1d.

24/ 1d

25/ Id. at A-11, Table 2.

26/ 1d. at A-8, A-10-11, Table 2.



. 7/
in 1986, and then rose to 22.1 percent in 1987. =

The average number of production and related workers.produciﬁg nitrile-.
rubber declined without interruption throughout the period under
investigation, from 264 in 1984 to 250 in 1985, 242 in 1986, and 241 in

' 29/
1987. gé( Several firms reported layoffs from 1984 to 1987. —.  Total

hours worked declined from 549,000 in 1984 to- 487,000 in 1987. 29(

The financial data on U.S.producers' nitrile rubber operations, which
include intracompany shipments and exports, indicate a decline in the
financial performance of the domestic industry. Net sales fell from $114.0.
million in 1984 to $96.1 million in 1987. Operating income declined almost" -
80.0 percent during the investigation period, from $15.6 million in 1984 to . .:
$3.6 million in .1987. The operating. (loss) margins also declined, fluctuating
from 13.7 percent in 1984 to (-0.5) percent in 1985, 6 percent in 1986, and -

‘ ; 31/ .
3.8 percent in 1987. — Return on assets comparisons follow the same

trend. 32/ The data also reveal that intracompany shipments and exports

<

<

make these. figures better than they otherwise would have been. 33/
Based on our cbnsideraﬁion of the foregoing economic indicators, we

determine that the domestic industry as a whole is experiencing material

injury.

27/ 1d. at A-8, Table 3.

28/ .Id. at .A-13, Table 4.

29/ 1d. at A-12. .

30/ 1d at A—ls,.Table 4.

31/ 1d. at A-17, Table 7.

32/ Id. at A-21, Table 11.

33/ The average unit values of intracompany shipments are.appreciably higher

than those for open market shipments. Id. at A-15.
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Material injury by reason of LTFV imports 33/

In making fiinal determinations in antidumping investigations, the
Commission must ascertain whether material injury being suffered by the
domestic industry is "by reason of" the imports under investigation. éﬁ(
Although it may consider information indicating that harm is caused by factors
other than LTFV imports, the Commission may not weigh causes. 33/ Thé-
statute directs. the Commission to consider, among other factors: (1) the
volume of imports of the merchandise that is the subject of the investigation,
(2) the effect of imports of that merchandise on prices in the United States
for the like products, and (3) the impact of imports of such merchandise on
domestic producers of like products. 36/

'We find that the significant .and increasing volume and market ‘penetration

of the subject imports, coupled with the decline in prices for the domestic

2

Vice Chairman Brunsdale does not join in this section of the opinion.
For her views on causation, see her Additional Views, infra.
Commissioner Cass doeées not join in this section of the opinion. For his
views on causation, see his Additional Views, infra.

1673d(b). See Hercules, Inc. v. United States,

9 U.s.
1cC. 673 F. Supp. 454, 479-482 (1987).

1 C.
1 I.T.__ ,
35/ "Current law does not . . . contemplate that the effects from the
subsidized (or LTFV) imports be weighed against the effects associated
with other factors (e.g., the volume and prices of nonsubsidized
imports, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and
domestic producers, developments in technology, and the export
performance and productivity of the domestic industry) which may be
contributing to overall injury to an industry.” §S. Rep. No. 249, 96th
Cong., lst Sess. 57-58, 75 (1979). :

36/ 19 U.S.C. § 1677(7)(B).
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"product during most of the period under investigation, significaﬁt
underselling, and the effect of the imports on domestic saies and revenues,
indicate that the material injury being suffered by the domestic industry:is
by reason of imports of nitrile rubber from Japan.

Imports from Japan increased by more than 10 pefcent from 1984 through -
1987, aﬁd‘by more than 20 percent from 1985 through 1987. 3L/ Thi§ growth
in volume is paralleled by the increase of. imports from Japan as a share of
apparent U.S. consumﬁtion. Their_share of U.S. consumption grew by more thén
10 percent from 1984-85 through 1987. §§( _Their effect was magnified
because of the overall decline .in apparent U.S.Aconsumption in 1986 and 1987
from the 1984 level and because of the fungible nature of most of the domestic
and imported product. 39/ The slight decline in market penetration from'
1986 to 1987 does not, ,in our judgment, diminish the impact of the growing
Japanese penegration of the U.S. market. We note that'from‘1984 the subject
imports grew as a share of total apparent U.S. consumption, open-market

. 40/
(non-captive) consumption, and U.S. production. —  Further, the vast

37/ ARepobt at A-25. . Information concerning -the volume of imports from Japan
is confidential. ‘ Y
38/ Id. at A-27, Table 18. The statute directs that "[i]n evaluating the

volume of imports of the merchandise, the Commission shall consider
whether the volume of imports of the merchandise, or any increase in
that volume . . . is significant.” 19 U.S.C. § 1677(7)(C)(i). Import
volume was significant throughout the period of investigation; this
significance increased as import volume grew. '

39/ Report at A-4, A-28.

40/ Id. at A-27, Table 18.
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increases in inventories held by U.S. importers and distributors as well as
those held by the principal Japanese producer in 1987 demonstrate the'aﬁility

of and incentive for that foreign producer to bolster ‘its 'presence in the

United States. a1/ 42/

The imports from Japan appear t6 have-had price effects ‘that extend
beyond their significant market presence. Domestic prices have generally °
declined from 1985 through 1987, although they exhibited a slight upturn in
the last quarter of 1987 -and first quarter of 1988.Jﬂ§/ The Japanese
produc;s have consistently.undersold, and-usually by wide margins,
domestically;pfoduced nitcrile rubber throughout the period under
investigation. 44/ -~ Also, Japanese prices showed a predominant downward
trend during the period"under investigation, with a rise in the late
1987 - early 1988 period. 43/, Further, the average unit value per pound of

the imported Japanese product has consistently been below thosc of importé

Ib
~

Id. at Table 3, and A-23.

(b
~

Commissioners Eckes and Rohr note that Japanese producers have in the
most recent period demonstrated the ability to export significant
nitrile rubber to the U.S. over the short term. 'According to ISIS data
presented in Petitioners' prehearing brief, Exhibit 12, 1.2 million
lbs., or 16 percent of total 1987 imports, were entered during the month .
‘of December alone.' 1In fact, imports for the most recent two months '
(Dec. 1987 and Jan. 1988) totalled 2.2 million lbs., or more than
one-fourth’ of all ‘Japanese' imports dutring the period Jan. 1987 through
Jan. 1988. - - ' o o

&
W
~

I1d. at A-30-33.

|

&
&
~

Id. at. A-31-32, Tables 20-21.

&
~

Id. We note that the Japanese merchandise continued to undersell the
domestic product despite this rise in prices for the imports.
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from othér sources througﬁout the period of investigatiOﬁ._ﬂé/ Despite the
presence of other imports, thérefope, the Japanese products are clearly ﬁhéi
price leaders in the U.S. market, and appear both to have led U.S. prices
downward and to have>placed a brake on the ability of U.S. pfoducers to
increase their prices.

The adverse price impact of imports from Japan is further shown in the
large number of allegations of lost sales and lost revenues that.were verified
by the Commission.. We note that there were numerous instances of lost sales
that the Commission was able to vefify for'the period of investigation. a1/
Additionally, we note, there were many verified ldst revenue allegations in
‘which.domestic pfoducers were forced to reduce prices. 48/ These incidents
indicgte two ways in which imports from Japan have materially injuredAthe u.s.
industry. Firsf, they reduce revenues from specific transactions in an
industry that is alfeady undgrgoing a poor income-and-loss experience. 43/
Second, in general they prevent domestic ﬁroduceré from raising prices io the

extent that they would otherwise be able. These incidents certainly

demonstrate the Japanese product's price leadership in the U.S. market.

46/ 1d. at A-26, Table 16.

47/ 1d. at A-43-47,

g;/ Id. at A-47-49. Commissioners Eckes and Rohr also note the'very poort

- financial performance of domestic producers on their open market sales,

which compete directly with the imports. 1In 1987, in which the volume
‘of imports increased and prices were at theip lowest levels, the
operating margin of the domestic producers. on“their open.market sales
dipped to -3.2 percent. : '

49/ 1d. at A-15-23.
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Accordingly, we determine that the domestic industry.producing nitrile

rubber is materially injuned by reason of LTFV imports from Japan. 30/

13

Despite the fact that Commerce made a negative critical circumstances
determination, petitioner requests the Commission to "proceed . . . and
make an affirmative finding under 19 U.S.C. § 1673d(b)(4)(A)."
Petitioner asserts that the Commerce negative determination is in

ervror. It provides, however, no statutory basis upon which a. Commission
critical circumstances determination can be made in the face of a
negative Commerce determination. Petitioner's posthearing brief at 8.

The statute unequivocally mandates that an affirmative .Commerce critical

" circumstances determination, is a conditjion-for sugh a Commissioen
determination;. there is no authority for a Commission determination in

the absence of an affirmative Commerce finding: .-19-U.S.C.

§ 1673d(b)(4)(A). Further, the Commission may not question the
‘correctness of the Commerce negative determination, as petitioner seems
to suggest. Therefore, we are precluded from making any cr1t1cal
circumstances determination in this investigation.
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ADDITIONAL VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE

Nitrile Rubber From Japan
Inv. No. 731-TA-384 (Final)

June 10, 1988

I agregﬂwith my colleagues' conclusions regarding like
product, domestic industr&, and condition of the domestic
industry. I also agree with their determination that
domestic producers are materially injured by reason of dumped
import#. Héwever, I reach my conclusion on causation through
an analysis. that differs from theirs. These additional views
explain my approaéh to causation in this case.

I find that the trend analysis traditionally,usedlby the
Commission to examine causation often does not allow me to
separate the effect of dumped imports from the many other
factors that affect the domestic industry.l/ I therefore
generally draw on elementary tools of economics to help me
assésé thé'marketAfor the product in question, the ability of

domestic producers to respond to changes in market .

1l/ As I have stated in earlier opinions, trend analysis is
useful for assessing the condition of the domestic industry,
but in general, it is not useful for assessing causation.

See Internal Combustion Forklift Trucks From Japan, 731-TA-
377 (Final), USITC Pub. 2082, at 70-72 (May 1988) (Additional
Views of Vice Chairman Anne E. Brunsdale) [hereinafter cited
as Forklift Trucks); see also Certain Welded Carbon Steel
Pipes and Tubes From Taiwan, Inv. No. 731-TA-349 (Final),
USITC Pub. 1994, at 52-55 (July 1987) (Additional Views of
Vice Chairman Anne E. Brunsdale) [hereinafter cited as Taiwan

Pipes and Tubes].
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conditions, and the effects of the dﬁmbed imborts‘on domestic

producers.2/

Import Volumes, Market Penetration, and the Dumping Margin
Measured by quantity, dumped nitrile rubber imports from

Japan increased by [**] percent in the 1985-87‘peried, rieihg
from [***kkkkhkkk)] pouhds to [*kkkkkhkkhk pouﬁds];;/ and when
measured by value, they increased by [**] percent.g/ over’
the same period, the market share of those importe increased'
from [***] percent to [***] percent of u.s. coﬁsuﬁptioﬁ,

measured by quantity,S5/ and from [***]‘percent to'[*§*]'

Lo

2/ A more thorough discussion of the use of elasticities: is
contained in Forklift Trucks, supra note 1, at 66-83; see .
also Color Picture Tubes From Canada, Japan, the Republic of
Korea, and Singapore, 731-TA-367-370 (Final), USITC Pub.

2046, at 23-32 (December 1987) (Additional Views of Vice
Chairman Brunsdale) ([hereinafter cited as Color Picture
Tubes]. The Court of International Trade has also discussed
with approval the use of elasticities. See Copperweld Co;p
v. United States, No. 86-03-00338, slip op. 88-23, at 45-48
(CIT Feb. 24, 1988); USX Corp. v. United States, 12 CIT: .

, slip op. 88-30, at 19 (Mar. 15, 1988); Alberta Pork
Producers' Marketing Board v. United States, 11 CIT , 669
F.Supp. 445, 461-65 (1987). -
3/ See Report at A-26 (Table 16). Japanese imports totalled
[**kkkkkkkk*] pounds in 1985, rose to [**k*kkk%k**] pounds in
1986, and increased again to [***%k*%k%**] pounds in 1987.
Id. Because of the timing of this investigation, the
Commission gathered four full years of data. Normally the
Commission only considers three years of data in its
investigations and I have therefore only relied on three
years of data in my ana1y51s.

4/ Id. The value of dumped imports was [Fhxkdkdhhdhs] in
1985, increased to [***kkkkkkkik) in 1986, and 1ncreased
again to [***k%kk%k*x%%*x] in 1987. Id.

5/ Id. at A-27 (Table 18). By quantlty, Japanese market
share remained at [***]) percent in 1984 and 1985, increased
to [***] percent in 1986, and dipped slightly to [*#%*]
percent in 1987. 1Id.



17’
percent, measured by value.6/ Although these shares are not
high, they indicate a steady and increasing preseﬁéé for
Japanese imports in the domestic markei. ‘
In tﬁis case, the margins of dumping are extremely high;
The average margin for sales suryéYed by thelDepartment of-

Commerce was 146.5 percent.?7/

The Market for Nitrile Rubber in This Case

Demand for Nitrile Rﬁbber in the United States. To undérf
stand fully the effects on the domestic industfy of'unfai:
imports and the resulting lower.prices, the Commissionbngeds.
to analyze the elastiéity of domestic demand for the pfodgct
under investigation.g8/ 1If demand»for a particular*prqducf is
elastic, consumers will purchase more of the product as.pfice
falls. Such a response helps mitiéate the adverse effects of‘
fhe dumped imports on the domesfic'industry, because'thé‘éize
of the market expands and every additional sale of those
dumped imports doés not necessarily take a sale away frbm the‘
domestic prbducers. Conversely, if demand is inelastic, -

revenue effects will not be as great because consﬁmers will

6/ Id. In value terms, market share stood at [#**] percent
in 1984 increased to [***] percent in 1985, increased again
to [***] percent in 1986, and remained at [#***] percent in
1987. Id. : : ' ' > Co
7/ See Final Determination of Sales at Less Than Fair Value:
Butadiene Acrylonitrile Copolymer Synthetic Rubber from -
Japan, 53 Fed. Reg. 15436 (ITA April 29, 1988).

8/ See Forklift Trucks, supra note 1, at 77.
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not increase their purchases as dramatically as they would if
demand were elastic, even if price falls.  Nitrile rubber
is a raw material used in a wide variety of end products in a
number of different industries 9/ Other kinds of rubber can

replace nitrile rubber, but the alternatives are either much

more expensive, or much less flexible, or much less resistant

to crude petroleum, fuels, and solvents.__/ Products made
with nitrile rubber normally account for a very small
percentage of the total cost of an'end product.ll/ Based on
these facts, the Office of Economics estimated that demand
for nitrile rubber is highly inelastic, falling between -0.1
and -0 5 __/ an estimate that the parties did not

challenge __/ I agree w1th that estimate, and that the total
quantity of nitrile rubber demanded in the market is
relatively fixed __/

Substitutability of the U. S. and Japanese Products. Making a

EX

deciSion on the substitutability of the domestic and imported

-products is central to determining whether material injury in

9/ See Report-at A-2, A-27-28.

10/ See id. at A-4.

1ll/ See Memorandum from the Director, Office of Economics,

Memorandum EC-L-166, at 11 (May 27, 1988).

12/ Id.

13/ Sée Post-Hearing Brief of Petitioners, Appendix B-9, at
1l; Post<Hearing Brief of Respondents, Appendix 3, at 8.

14/ In this case, dumped imports are more likely to have an
adverse effect on the domestic industry than if the demand

for nitrile ‘rubber were more elastic. Because the size of

the market is relatively stable, additional sales of dumped
imports will cut into sales by domestic producers.
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a Titlé;VII case is "by reason of" dumped imports.l15/ For
that reasoq-it is particularly_important in each caée that
the Commission make an explicit statement on the degree to
which the domestic and imported products are _
substitutableﬁlg/ In the case before us, we“have'a great
deal of evidence indicating that the products are close
substitutes.A . |

~Nitrile rubber is use@vin&the manufacture of seals and
gaskgts, belts and hoses, adhesives, footwear, and wire and
éable insulators.17/ Japanese and domestic nitrile rubber
have very similar ph&sical characteristics -- which is not
surprising;given that the substance is a raw material. Both
the Japanese and domestic firms produce this product in a
wide variety of similar grades and offer a full line of
prngc;s to their gustomgrs.lg/ Purchasérs tend to use
Japaneseiang U.S. nitrile rubber interchangeably and agree

that both Japanese and domestic firms are acceptable sources

15/ Obviously, the closer the domestic and imported products
are as substitutes, the greater the effect sales of the
imported product will have on sales of the domestic product,
all other things being equal. For a more explicit discussion
of the elasticity of substitution, see Forklift Trucks, supra
note 1, at 75-76; Color Picture Tubes, supra note 2, at 25~
6. e — :
16/ See Forklift Trucks, supra note 1, at 75-76.

17/ It is normally sold in bulk and subjected to further
processing by purchasers. Report at A-3. Although nitrile
rubber has applications in a number of industries, most of it
. is consumed by the auto industry. See id. at A-3, A-43-47
(citing lost sales allegations in a number of different
industries). ' A :

18/ See Memorandum EC-L-166, supra note 12, at 8-9. -
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of the product.l19/ Evidence in the record also_indicates
that both the Japanese and the domestid products are of
sufficiently high quality to meet purchasers'
specifications.20/

Two possible limitations on the substitutabilitg of
domestic and imported nitrile rubber should be nbtéd. One is
the purchasers' practice of negotiating one-year contracts to
cover their nitrile rubber'requifements.g;/* The other is the
fact that switching sources of nitrile rubber often requirés '
the producer to fine-tune its manufactu:ing process, becauﬁé
nitrile rubber made by different manufacturers has subtle
chemical differences.22/ However, the record nbt oniy
contains no evidence that year-long contracts and the fine-
tuning of production prevent purchasers froﬁ switching
sources of nitrile rubber, but also indicates that switching
sources is very common among purchasers.23/ I am pérsuaded"nT
that these factors ao not limit the substitutability of the
domestic and Japapese products to any great gxtéﬂﬁ.

‘The Office of Economics estimates that the élasticity of:
substitution is moderately high in this case, falliné'in the

range of 5 to 10.24/ Both Petitioner and Respondeﬁt agreed -

n

ee Memorandum'ééiLrlss, supra note 12, at 9.

Egle

ool

22/ 1d. o C
3/ Id. The acceptability of switching was revealed in

N

response to questions from the Commission to purchasers.

[\V]
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that this range was reasonable.25/ I therefore conclude,
based on the evidence in the record and analyses by the staff
and parties; that the imported Japanese and domestic nitrile:
rubber are close substitutes, with an elasticity of

substitution falling between 5 and ‘10.

Fairly Traded Nitrile Rubber Imports. In this investigation,

fairly traded imports supply a sizable portion of domestic
consumption of nitrile rubber. As Respondent noted, not only
were imports from Canada three times greater .than imports
from Japan, but imports from France and Taiwan rose much
faster than imports from Japan.26/ Respondent argued that it
is the other imports, not the Japanese, that caused the
injury to domestic firms. 1In addition, Respondent contended
that it would be the other foreign producers, not the

domestic firms, that would pick up any sales the Japanese -

25/ See Post-Hearing Brief of Petitioner, Appendix B-9, at 1-
3; Post-~Hearing Brief of Respondent, Appendix 3, at 9. =
__/ See Post-Hearing Brief of Respondents, at 3. Information
in the staff Report agrees with these facts. Canadian imports
were. three times larger than the Japanese in 1987, with °
Canadian producers shipping [*#***] million pounds to the
United States, versus [***] million pounds for the Japanese.
See Report at A-26 (Table 16). 1In addition, the volume of
imports from Taiwan and France doubled. Imports from Taiwan
grew from 2.6 million pounds in 1986 to 5.9 million pounds in -
1987, while imports from France increased from 1.3 million
’pounds in 1986 to°3.0 million pounds in 1987. Id. By
contrast, Japanese imports only grew by approximately [*]
percent between 1986 and 1987. Id.
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would lose if they had to sell their product: at a fair
price.27/.

In response, Petitioner stated that imports from Canada,
France, and Taiwan.would not replace Japanese sales because
nitrile rubber from these three countries is not directly
competitive with the domestic and the Japanese product.28/
First, the imports from these three countries are unique and
do not have the same end-uses gs;the'bulk of U.S. and:
Japanese nitrile rubber.29/ Second, the unit value of the
nitrile rubber from France was higher than that of the U.S.
product, and the unit values of the imports from both Canada
and Taiwan were higher than that of the Japanese imports.30/

At the hearing, Petitioner discussed the differences -
between nitrile rubber from France, Taiwan, and Canada and
U.S. nitrile rubber. Petitioner stated that the French
imports consist almost exclusively of powdered nitrile
rubber, a form of nitrile rubber that is more expensive than

’

the U.S. product,31l/ that is used in a different industry

27/ In other words, if the Japanese increased their price to

a "fair" level by eliminating. the entire price advantage

resulting from dumping, in this case, .they would be priced

out of the domestic market. ~See Post-Hearing Brief of the:

Respondents at 8-9.  Respondernit’ argues that -the  sales the

Japanese would give up would 'go to other importers, not

domestic firms, because the other importers were charglng

lower prlces than U.S. firms. Id. at 7.

g_/ See Hearlng Transcript, In the Matter of Nitrile- Rubber
from Japan, Inv. No. 731-TA-384 . (Flnal) at 40-45 (May 3,
1988). A

29/ Tr. at 40. : :

30/ See Post-Hearing. Brlef of Petltloners at 9.

31/ Tr. at 40. ,
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(plastics), and.fhat has different applications.32/ As for
the Taiwanese. imports, they are purchased almost exclusively
by a U.S. éroducer to complement its product line and are -
sold at or above market prices.33/ Finaliy, the Canadian
imports are a specialty. rubber product made with "a

different, third monomer,"34/ and all Canadian imports are

[********************************************************
****************************].;§/

Given the information available in the record, it 2
appears that imports from Canada and France are not as close
substitutes for the domestic product as nitrile rubber from
Japan. French nifrile rubber enters the U.S. market in large
part in a powdered form, has specialized uses-different than
the uses for the U.S. product, and commands a higher price
than the domestic product..vCanadian nitrile rubber contains
additional chemical components, making it}physically
different from U.S. nitrile rubber. It also appears to have
different end-uses. The record does indicate, however, that
the Taiwanese ‘and ﬁhe U.S. products are fairly close
substitutes. Thus, if Japanese imports had not been present
in the U.S. market, I expect that Canadian and French imports

would not have replaced them. Taiwanese nitrile- rubber.

. at 45.

. at 40-41.

. at 45. : : o

e Report at A-25, n.2 [**kkkkkkhkhhhhhhhrhhkhhhrhk
hhkhkhhkhhhhhhhhhhkhhhkkhhhkhhhkhhhkhhhhkhhhkhhhhhkhhkhkhhkhkhhhhkhhhhhdhhik
****************************]_

1
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likely would have replaced some of the Japanese sales, but I
expect that.the preponderance of sales would have gone to
U.S. firms.-

I

Ability of the Domestic Industry to Respond to Changes in

Prices. - If we.  are to"assess the revenue-and priéé'effects of
unfair ‘imports:on:the domestic industry, it is necessary to
understand the degree to which domestic producers can expand
production of nitrile rubber in response to changes in
price.36/  Knowing the elasticity of domestic supply in each
case gives us the ability to make a judgment about this
responsiveness with dgreater clarity and precision.

.In this case, the domestic industry is currently
operating atAapproximately 80 percent of capacity.37/ Ip'
addition, a number of domestic firms readily shift production
between nitrile rubber and butadiene rubber at -the same . .
facilities, thus increasing their ability to respond to pricé
changes in the market for nitrile rubber.38/ Finally,
domestic firms produce considerable quantities of nitrile
rubber for export =-- quantities that could be diverted to the
domestic market should domestic prices increase. In 1987,
U.S. nitrile rubber exports reached almost 27 million po&hds;

equai to 29 percent of domestic shipments and 17 percent of

36/ See Forklift Trucks, supra note 1, at 78-79.
37/ See Report at ‘A-7 (Table 1).-
38/- Memorandum EC-1-166, supra note 12, at 4.
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domestic production capacity.39/ Clearly, domestic firms
have the ability to respond to price increases in-the
domestic market. - 4 T T

The Office of Economics éstimated that the elasticity of -
domestic supply is moderately high in this case, ranging from
5‘to;10.gg/ Petitioners and Respondents agreed.4l/ After
considering the facts presented by staff, the estimates from
the Office of Economics, and commente'from‘tbe parties, I
agree that the domestic product is highly reéponsive”td
changes “in price and that the elasticity of domestic supply =

falls between 5 and 10 over the relevant range.

Material “Injury Caused by Dumped Imports in This Case
In markets where domestic‘supply'is highly elastic, dhmped
imports  should have a significant impact on the quantities'A7
producéd by the domestic industry but only a small impactadn;:
domestic prices. This is what happened in the present -case.
Although the Japanese market share was fairly'lgw‘:
throughdut‘the perioa of’investigatibn;'it waQJEhffigient_to
produce a mater1al impact on the domest1c 1ndustry. 5To
explaln._ 1f the Japanese imports had been fairly priced
(i.e., 1f the price of the Japanese nitrile rubber had been

hlgher by the amount of the dumping margin), and if the bulk

;2/ See Report at A-7 (Table l), A-8.

40/ Memorandum EC-L-166, supra note 12, at 4. o ‘
41/ See Post-Hearing Brlef of Petitioners, Appendix B-9, at - i
1; Post-Hearing Brief of Respondents, Appendix 3, at ‘8-9.
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of those sales had shifted from the imports to the domestic
product, domestic revenues would have been higher by a
material amount. For purposes of my analysis in this case, I
assume that Japanese importefs had passed the entire amount
of the dumping margin through to: their .U.S.. customers in the
form of price ¢oncessions.42/ This means that if Japanese
producers had' traded- their prdducts fairly, their prices
would have been higher by 146.5 percent, an amount that would
have certainly priced the Japénese product out of the U.S.
markét:&”Typically, some of those. sales would have been
picked up by U.S. fifms and some by other, fairly traded
imports, I'am persuaded that, in this case, tﬁe vaét
majority of the sales. would have gone to U.S. firms.43/

Price“suppression caused by unfair imports would have
only had a sllght effect on the domestic nitrile rubber
1ndustry,- In this case, the elast1c1ty ‘of domestic supply

ranged ‘between 5 and 10.44/ . Given this degree of elasticity

e

42/ See Taiwan Pipes and Tubes, supra note 1, at 81-82.

43/ Although Respondents make a strong argument that other
fairly traded imports would replace sales of Japanese imports
if the Japanese were priced out of the market, I am not

persuaded by their arguments. Canadian and French 1mport§

are not sufficiently close substitutes to replace sales of
Japanese nitrile rubber. The U.S. product is a much closer

- substitute for ' Japanese nitrile rubber. See the section

entitled "fairly Traded Imports," supra. The Taiwanese and
U.S. products are reasonably similar and sell for prices that
appear to be very close. However, given the strength of the
U.S. firms in the domestic market, I am persuaded that they
would have gained the bulk of sales that the Japanese would
have lost if their product were fairly traded.

44/ See supra notes 37 to 42 and accompanying text for a
discussion of the elasticity of domestic supply.
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and the amount of Japanese imports, the unfair imports vould
have reduced domestic prices only slightly. However,
combining the volume and price effects of unfair imports, the
total amount of lost revenue attributable to unfair.imports
is a ﬁeterial amount.

The evidence presented to the Commission on the
sufficiently high volume of unfair imports;ithe extremely
high dumping margin, the highly subsritutable nature of.the
domestic and Japanese product, the moderately hiéh elaetioity
of domestic supply, and a sufficiently high level of lost
revenoe, taken together, shows that the domestic industry‘is
suffering material injury caused by unfair imports in this
case. I therefore agree with my colleagues in the majority
that the statutory criteria are met and that antidumping
duties should be imposed. - '
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ADDITIONAL VIEWS OF COMMISSIONER RONALD A. CASS

Nitrile Rubber from Japan A v
Investigation No. 731-TA-384 (Final)

I concur with the Commission's affirmative determination
in'this final investigation, finding that the domestic nitrile
rubber industry has suffered material injury by reason of less
than fair valﬁé ("LTFV") imports of nitrile rubber from Japén.
I also join the Commission's definition of the like product
and the domestic industry; the Commission's discussion of the
condition of-the industry; and the Commission's conclusion
that‘returns to the domestic ihdustry are materially lower
than they‘would have been in the absence of sales at less than
fair value of imports from Japan.

I do not, however, reach this conclusion solely on the
basis of the evidence of adverse trends in indﬁstry
profitability and findings that Japanese nitrile rubber has
sold fdr less than domestic nitrile rubber of genefally‘
comparable.characteriétics. Ihuthis investigation, I believe
it is espeéially difficult to derive from such evidence
conclusions about the effects sf LTFV imborts on the domestic
industry. |

The difficulty in this case has three sources. Eirst, use

of trend evidence is complicated by the enormous disparity in
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the trends depgndihg on the year from which trends are
measured. Second, iﬁ part because the domestic industry that
produces the like product in this inveséigation is relatively
concentrated (compared to many domestic industries), .the
trends in the industry are significantly affected by the
figures relevant to Petitioner, whose fortunes éeem to have
declined in a manner out of keeping with the other firms in
this industry. Both these points are addressed bfiefly below.

These matters aside, there is a third factor that makes
disposition of th;s case‘difficult undgr any approach! the
probable injury to the domestic industry from LTFV“imports of
nitrile rubber does not appear to be great. Put differently,
this case raises the question of how much injury to the
domestic industry will suffice to support an afflrmatlve
determination in a Title VII flnal antidumplng 1nvestlgatlon
under the Tariff Act of 1930. The statute requires a
demonstration that LTFV imports have caused injury to the
domestic industry.l/ The statute defines this level of injury
as "not inconsequential, immaterial, or unimpértant.";/ The
statute and legislative history reflect an apparen£ intent was

not to create a high threshold for materiality.

1/19 U.S.C § 1677(7) (A).

2/Id, See also H. Rep. No. 96-317, 96th Cong., 1lst Sess. 46
(1979).
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This view is in keeping with Congressional limitation of
the statutory inquiry to the connection between the LTFV
imports and the domestic industry. The Commission is not asked
to determine whether the subject imports are the sole, or even
a majof, source of injury to the domestic industry. The
Commission isiasked-only whether the subject imports caused
" material injury.3/

Although the standard of materiality, thus, was intended
to be a fairly. low hurdle, Petitioner still does not clear it
easily. Ultimately, however, I am persuaded that the probable
" ‘injury to the domestic industry by reason of.pTFV imports in
- this investigation is sufficient ‘to be considered material.
Injury B ‘ n V_Impor

A. Trend Analysis . .- e

The Commission has relied heavily in this investigation
on trends in the domestic industry's.performance as a guide to
the impact thatvthe subject imports have had on the industry.
As néted above, howéver;.it seems unusually difficult to draw
the necessary inferences from the available ttend data in this

investigation. First, industry trends in this case are L

3/See S. Rep. No. 249, 96th Cong., 1lst Sess. at 74-75 (1979);
see also Cold-Rolled Steel Plates and Sheets from Argentina,
Inv. No. 731-TV-175 (Second Remand) (Views of Vice Chairman
Brunsdale) at 36; Certain Internal Combustion, Industrial
Forklifts from Japan, Inv. No. 731-TA-377 (Additional Views
of Commissioner Cass) at 117, n. 13.
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entirely dependent on the base year one uses. The industry's
fortunes declined substantially between 1984 and 1987, but on
most measures the industfy has improved significantly since
1985. Respondent has urged the Commission to put comparisons
to 1984 in perspective, characterizing 1984 as an
"exceptionally good year" for the domestic nitrile rubber
industry, noting, among other indicators, the sharp, one-year
increase in domestic shipments which in 1984 departed
substantially from the pattern of shipments from 1981 to
1987.4/ Petitioner has agreed that 1984 was a "good" year for
the industry.i/ Obviously, the use of an unusually good year
as the beginning date of a trend analysis tends to make later
years look worse by comparison. The impact of the choice of
base’year can be demonstrated by looking at the percentage
changes over the two time periods in various factors to which
Title VII directs our attention:§/

percent change, percent change,

1984 to 1987 1985 to 1987
U.S. productionl/ -3% +23%

g/Réspondent's Pre-hearing Brief at 8; see also Report at A-
11.

S5/Hearing transcript at 37.
'6/19 U.S.C. Sec. 1677(7) (c).

1/Report at A-7.
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U.S. capacity utilization8/ = -12% . +15.5%
total shipments (U.S.)3/ 143.7% +8.3%
inventoriesl0Q/ ' ' -11% : - +8.4%
employmentll/ : h -8.7% . - +3.6%
hourly compensation ‘ ’ +15:.4% | : +15.8%

(total) paid to
production workersl2/

cash flowll/ ' k C -55% : - +404.6%
gross profitsid4/ - : T -35% : - +50.5%
net incomelS/ =~ ' - -70% T +294.7%
return on assetsl6/ ' © - -.-53% T +2.6%

Given this variation in results, at the very least, the
Commission should seriously address Respondent's arguments

against comparisons from 1984. If trends since 1984 are

8/1d. N
9/Id. at A-8.
10/Id4. at A—li.
ll/Id; at A-13.
12/Id4. at A-14.
13/14. at A-17.

14/14.

15/Id. 1985 value is a negative number; 1985-1987 percentage
change calculated using absolute values.

16/Id. at A-21. 1985 value is a negative number; 1985-1987
percentage change calculated using absolute value.
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important, it is incumbent on the Cpmmission to explain
why.17/

Second, Réspondent argues that any reliance on trend-
information must be qualified by recognition of the peculiar
effect of Petitioner's own performance on such information.18/
It is not immediately apparent how trend analysis,éhéuld be
used to assess the impact of imports on the industry,
regardless of base year, when it seems the statistics for the
domestic industry are dominated by the experience of a single
firm. This is particularly problematic when a single
petitioner's experience seems to be much diffgrent than that
of the industry as a whole. While K the Commission.does not -’
weigh the relative injuries .inflicted on an industry,
Respondent .contends that imports. from Japan have not in fact
injured the domestic nitrile rubber industry; instead, they
argue, the difficulties of a single firm -- due entirely to
other factors -- is all the facts of this investigation

reveal. In this regard, it is of particular interest that none

17/ It is worth noting in this regard that the Congress
recently added to the proposed 1988 trade legislation explicit
directions that this Commission is required to provide full
explanations of its analysis of every case it decides, and.
must explain the relevance of any factor which enters into its
decisions. See' H.Rep. No. 100-576,.-100th Cong., 2d Sess. 616
(1988). .

18/ -Respondent's Brief at 2, 7.
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of the other U.S. produéerszhave,chosgn to join the petition,
and only one has indicated its support.. . . . .

This argument is especially important to .evaluation of
information respecting trends-in employment and profitability.
The petitioner states that its own work force has fallep_by
***» workers between 1984 and:1987{;2/ allegedly evidence of
the impact of LTFV imports. Yet petitioner also informs us .
that employment in the.entire U.S. ni;rile rubber industry has
fallen over this period by almost exactly the same number. of
workers -- from 264 to 241, or by 23 workers.20/ In short, by
employment figures petitioner itself endorses, while.
petitioner, which represents approximately ****.percent of
industry. production, has **** fewer employees, employment-in
the remainder of the industry during the period it claims. the
industry has been most injured declined by just *=**=,

Likewise, examining petitioner's ,own contentions about
industry prqfitability_leavesioge uncertain whether..the
apparent injury to the industry is in fact a reflectién of”
petitioner's own difficulties. Uniroyal notes’tﬁa£ the e
profitability of rubber product manufacturers iﬁéréééed by

nearly 50% between 1984 and 1987, while its own pfofitabilify

19/Petitioner's Pre-Hearing Brief at 15.

20/Id. at 16.
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was nearly eliminated.2l/ Further, it appears that Uniroyal's
losses in 1987 were in large part incurred in the very period
when industry prices were rising. Uniroyal incurred *x*+*»
percent of its 1987 losses in the last three months of ‘that
year,22/ in just the period in which it contends that
respondent Nippon Zeon "selectively began to stop supplying
rubber to the U.S. market"23/ and in which the weighted
average price for nitrile rubber rose substantially relative
to the earlier part of 1987 and relative to the 1984-1987
period.24/

'B. Comparative Analysis

The ambiguity of the trend data in this investigation,
standing alone, is compounded if one assesses causation by
relating import trends to trends in the domestic industry's
performance, for here the subﬁect imports had a fairly small
and stable market share throughout the period of

investigation.25/ Further, price trends for the industry were

21/1d. at 13-14.

22/1d. at 13.

21/1é* at 8. ‘
24/ étaff Report at A-45,A-46.

25/I4. at A-39.
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opposed, domestic prices declining while importsi prices
rose.26/ | | - |

The evidence does, however; suggest an effect of the
subject imports on the‘U.S. nitrile‘rubber industry. The LTFV
imports from Japan both.appear to have somewhat reduced the
prices of nitrile rubber in the U.S. and to have reduced sales
of U.s. —produced nitrile rubber The latter effect is more ’
plainly established and more significant The parties in this
case are in agreement that LTFV sales account for all or
nearly all of the U.S. sales by the Japanese manufacturers of
nitrile rubber. 21/ It is 1ike1y that these sales in very large
measure supplanted sales by domestic manufacturers. Several
- facts in the record suggest this conclu51on. These are
addressed below.under conSideration, first, of the information
respecting_prices and volumes of the subject imports and,
second, of the evidence-concerning price”and sales effects on
the domestic industry.

(1) LTFV Imports ‘

Although the LTFV imports from Japan do not comprise a

large share of the U.S. nitrile rubber market, 28/ sales at

26/1d: at A-48.
27/ See Tr. at 24 and 102.

28/See supra note 25. The market share of Japanese imports
rose from **** percent in 1984 to **** .percent in 1987.
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LTFV have very substantlally reduced the U.S. prices of
nitrile rubber from Japan and increased the'volume of imports
from Japan. The initial facts that support this judgement are
provided by the Department of Commerce First, the Department
of Commerce found that *#**= percent of the Respondent s sales
in the U. s were found to be at less than fair value 22/
Second, the dumping margins calculated by Commerce were very
high, about 146%.30/ The inference from these facts that LTFV
sales greatly lowered the prlces of Japanese nitrile rubber
in the Unlted States is also supported by evidence that the
Respondent exporter regards their home market, not the U.S.
market, as their principal market For’example Nippon Zeon
(whlch accounts for over * KKK percent of Japanese exports to
the United States) sells less than * percent of its output
in the United States whlle selllng ****-that amount in Japan
and nearly xxx» the U.S. figure in all other foreign o

markets 31/

29/USITC Memorandum EC-L-166 (May 27, 1988), at 2.

30/I4., at 1.

31/Id8. at A-34. The apparent absence of significant
competition in Nippon Zeon's home market also is consistent
with this inference. Nippon Zeon apparently is able to sell a
substantial volume of nitrile rubber at prices well above
those prevailing in the United States without serious risk of
losing sales to competitors in its home market. The USITC
Office of Economics estimates that the Japanese nitrile rubber
market is highly concentrated, and import competition in Japan
is minimal. USITC Memorandum EC-L-166 (May 27, 1988), at 17.
(continued...)
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The evidence of fécbfa' discuSSed further in the next
" section of these V1ews, suggests that factors such as physical
characteristics, support serVices, or ready availability do
not 51gnificantly distinguish Japanese nitrile rubber from the
principal alternative nitrile rubber available in the U S.
market.lz/ Instead it appears that the price of Japanese
nitrile rubber played a critical role in purcha51ng decisions
by uU. S consumers. }1/ This indicates that the substantial
reduction in prices of Japanese nitrile rubber supported the
volume of Japanese import sales in the U. S market observed
over the period of investigation. ' .

(2) Prices and Sales of Domestic Nitrile Rubber'

“ The pr1ncipal effect of the LTFV sales of nitrile rubber
from Japan on the domestlc nitrile rubber industry appears to
be a reduction in domestic 1ndustry sales of nitrile rubber
Petitioner argues that the U.S. industry s sales were reduced

by the full amount of the domestic sales of the subJect

31/(...continued) '
By contrast competition in the U.S.nitrile rubber market .
-comes not just from the four domestic producers and from °
Japan, but also from imports from Taiwan, France, and Canada.

i s

' 32/See USITC Memorandum EC-L-166 (May 26, 1988) at 8-9; Tr. at
45-47. o . o .

33/ Report at A-65.



40

imports.34/ Respondent argued to the contrary that, assuming
that the LTFV sales lowered U.S. prices of Japahese rubber and
that price is a predomihant factor'in domestic sales 6f”-‘
nitrile rubber, 35/ the sales of'Japanese nitrile rubber only
partly replaced domestic industry sales; In part, Respondent
urges, the sales wbuld have shrfted to imports of nitrile
rubber from other countries. o |

Although Respondent's argument no doubt is eorrect, the
significant question for purposes of this investigation:is the
degree to which sales of LTFV 1mports from Japan replaced
domestic industry sales of nltrlle rubber For reasons set
forth below, I believe that the ev1dence supports a conclusion
that the very great bulk of sales of subject 1mports were
substitutes for sales by the domestic nltrlle rubber 1ndustry

At the outset, it should be noted that the domestlc
industry's share of the U.s. nltrlle rubber market ranged from
approximately 70 percent to nearly 80 percent over the,perlod

of investigation.36/ If no other information were avai;able,

34/ Tr. at 21-22.

35/ Respondents did not fully concede these factual
predicates. See Respondent's Pre-Hearing Brief at 17. These
predicates, however, are consistent with my findings :din the
preceding section. ' .

36/ Report at A-27.
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it would be reasonable to infer that, if LTFV sales.of nitrile
rubber from Japan replaced other -sales, the domestic industryA
lost sales equal to between 70- and 80:percentvof ;he Japanese
imports’ sales volume.

We do, however, have other information. That information .. ..
suggests that the subject ihports are more closely
substitutable with U.S.-produced nitrile rubber than with
other imports. Evidence on this point takes two forms: .
indications of high substitutability between U.S.-produced
nitrile rubber and indications .of lower substitutability
between rubber from either ‘of these .sources' and:rubber from
other sources.

The record strongly suggests the absence of significant
distinguishing features in the characteristics and uses of
Japanese and American nitrile rubbers.37/ Respondéent contends
that for cértain specialized purposes, -Japanese nitrile: rubber
has a natural advantage over other rubber, including U.s.~
produced nitfilé fubber.}&/' TheréAié no évideﬁéé, hbweve:,
that the demand for such uses of nitrile rubber accounts for a

sign;ficant fraction of Japanese sales in the United States,

37/ See Report at EC-L-166 (May 26, 1988) at 8-10.

38/ See Respondent's Post-Hearing Brief at 9.
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and Respondent concedes the substitutability of Japanese and
‘American nitrile rubbers'for other purposes.39/

Further, the evidence indicates that other imports
substitute less closely for Japaneee or U.S.-pfodnced nittile
rubbers. Imports to the U.S. come from three‘countries
besides Japan: France, Taiwan, and Canada. Petitioner offered
testimony  at the hearing 40/ unrebutted by respondent 41/ that
'1mports from these countries have dlfferent uses than Japanese
and American nitrile rubber, and are not readily substitutable
for them. . For example, according to Petitioner, while both
American and Japanese nitrile tubpers are used in the auto,
footwear, and adhesives industfiee;gz/ and are‘sold in baled
" ‘or ‘latex form, the Prench.product apparently is quite
different. It is sold_in a powdered fofm, and is typically
‘used in the plastics industry fot blending'with‘other

"powders;il/ ‘Although Respondent indicates that the French

39/ See Respondent's Post-Hearing Brief at App. 6 (Letter from
Walter Phillips, The Akro Corp.)

QQ/Tr at 44 46.

41/ Sge e.d.., Respondent ] Post hearing Brlef at 3, n. 14.

42/ Tr. at 45.

43/_1d.
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nitrile rubber and.other-imports as well are good substitutes
for the Japanese nitrile rubber,44/ other evidence supports
Petitioner's contention that there are differences among theeé
imports. Information gat@ered by the Commission‘staff - ‘
suggests, for example, that the physical characteristicsvof
the French nitrile rubber are $omewhat different than Japanese
or American nitrile rubber, that its end uses are somewhat
.different, end that it is nqt clear‘that the‘French product
readilyﬂcan be substituted for the Japanese or American
product.43/ Likewise, staff suggests that the Canadian
product has a different composition.than the Japanese aﬁd
American.products and_to some extent is used in different and
;speciallzed applications. Aﬁ/ |

Respondent offers two addltional arguments to support
their contention that the domestic industry would not have
gained all the:sales lost to LTFV impofte from Japan. First,
Respondent notes that unit values (and.apparent prices) of

both Japanese and other imports are lower than American unit

44/ See Tr. at 104, 107-109; Respondent's Prehearing Brief at
21-22.

45/ See Tr. at 44; Respondent's Post-Hearing Brief at 3, n.

46/_14.
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values (and comparablé prices) .47/ Respondent therefore
argues that if sales of Japanese imports have replaced other
sales due to the low prices of the subject imports, the sales
the imports have replaced must priﬁarily be sales of other
imports.48/ This argument, however, assumes that other
imports are similarly substitutable for Japanese imports, a
conclusion I do not believe borne out by the present record.

Second, Respondent notes that thifd—countfy impOrts‘are
larger and have grown much faster relative to the growth in
domestic U.S. consumption of nitrile rubbers.49/ - From this
observation, Respondent argueé’that the injury to the domestic
industry must be attributed to the other imports and not to
the Japanese imports.50/ Again, however, this point assumes
siﬁilar substitutability for the U.S.-produced nitrile rubber
among the various‘imports. The record does not indicate the
exact sources of doméétic coﬂsumption of riitrile rubber or the
sources of growth’in'domestic'consumption since 1985, but the
evidence is consistent with an inference that domestic

consumption of nitrile rubber has shifted toward uses for

47/ Respondent's Pre-Hearing Brief at 20.
_ 48/ See Tr. at 103-104.

49/ Id. at 106.
50/ 14.
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which third—country products are particularly well-suited.
Absent evidence to the contrary, given the evidence concerning
pricing of LTFV imports and evidence concerning the
characteristics and uses of rubber from various sources, there
is no substantial basis for an inference that the sales of
LTFV Japanese nitrile rubber have not come principally at the
expense of the domestic industry.

One additional point should be noted here. The record
also does not indicate that a significant portibn of the sales
of subject imports represent sales made only due eo the price
at which the Japanese imports were offered. If that were
true, these could not be considered sales that were lost by
the domestic industry (which was unwilling to make those sales
at that price). Inetead, however, the record suggests that
the domestic demand for nitrile rubber was not significantly
affected by the prices charged by the Respondent. In part,
this reflects the fact that demand for nitrile. rubber does not
appear very sensitive to the erice Oof nitrile rubber. Nitrile
rubber is generally a small part of a larger product (for
example, hoses for automobiles);S1/ there do not.appear to be
very good substitutes for nitrile rubber. for most such |

uses:iz/ and very large proportional changes in the prices of

51/ Report at EC-L-166 (May 27, 1988), at 11.
52/ Id.
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nitrile rubber woulq have only. slight impact on the cost of
the larger end-product.53/

While it thus appears that LTFV sales of Japanese nitrile
rubber reduced domestic induStry sales by an amount nearly
equivalent to the subject imports' U.S. sales volume, the
effect of those imports on the prices at which the domestic
industry was able to seli nitrile rubbef'overlthe périod of
investigation appears to have been more'modeét. Petitioner
contends that the subject imports severely depressed the
prices for U.S.-produced nitrile rubber.54/ Respondent
disputes this claim( arguing tha; other factors fully éxplain
the decreasing prices of U.S.—produced nitrile rubber over
most of the period of investigation.33/ Such factors include
decreases in the prices of raw materials from which niprilé
rubber is made and incfeased cost-consciousness of end-users
of components made of nitrile rubber. .

Although the evidence of record does not demonstrate the
absence of any effect on prices of domestically—préduced
nitrile rubber, the evidence does generallf support

Respondent's argument on this point.56/ The finding of

53/ Id.
54/ Petitioner's Pre-Hearing Brief at 29.

55/ Respondent's Pre-Hearing Brief at 17.

56/ Respondent's Pré—Hearing Brief at 17.
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modest: effects on prices of the domestic like product also is
supported by staff estimates of the relationship of subject
imports' prices to domestic like product prices, estimates
that both parties - have accepted as‘falling_within a generally
acceptable range.57/ ' As noted earlier; the presence of
declining domestic prices does not, of itself, demonstrate any
relation to the subject'imports;‘average-prices~of which rose
while average prices of the domestic like product declined.58/
And the evidence on price'comparisons,in particularvcategories
of sales should be scrutlnlzed in llght of the evidence that,
"while domestlc and Japanese nitrile rubbers comprise
substantlally substltutable classes. there are significant
variations w1th1n each class that may 51gnificantly affect the

. price of any glven sale and s1mllarly (dependlng on

el e

57/ See staff elasticity estimates at Report EC-L-166 (May 27,

- 1988, at 8, 11. These together with the market shares of the
subject imports and the domestic like products suggest the
relationship between prices of the imported and domestically-
produced products. R. Lipsey & P. Steiner, Economics 106
(1966). Taking the' estimates .from the staff as identifying a |
general range within which the actual figure for each of these
.relationships might lie and considering for each an array of ..
-possible figures both above and below the staff's estimate, it
does not appear that LTFV .imports of nitrile rubber exercised
more than a small effect on the prlces of the domestic
product ' . . .

58/ Report at INV-L-036 at A-46.
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differences in the mix- of sales being.compared) may affect:- the
relative prices observed.59/ .

In sum, I find from the evidence in. this . investigation
that LTFV imports from Japan reduced sales.of‘domestically--
produced nitrile rubber by nearly .the.full .amount of the
subject imports' U.S. sales volume but .only depressed-prices
of domestically-produced nitrile rubber by a substantially
smaller amount.’

(3) - Impact on-Employment. and .Investment in the.-
Domestic Industry

The statute directs the Commission after looking at the
nature of the imports and their effects on prices for the
domestic like product to consider various factors that ‘might
provide information respecting the impact of the subject ‘
imports on employment and 1nvestment in the domestic 1ndustry.
Facts concerning many of these factors‘are contained in the
Views of the Commission, and I will not restate them here. By
and large, these facts do not clearly indicate the dimenSLOns.
of the LTFV 1mports effects on the domestic industry

Two p01nts respecting the magnitude of those effects not
addressed in the Views of the Commission should however . be .
mentioned One mentioned above in- these Additional Views.

concerns the notion of material injury The Tariff Act does

59/ See Report at A-27, n. 1.
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not establish, nor has the Commission ever adopted, a litmus
test for the materiality of injdry by reason of LTFV imports.
Decision whether the threshold of materiality has been crossed
is a matter ‘left to the judgment of individual Commissioners
in each investigation. That issue is not readily resolved in
an investigation such as this, where the evidence suggests
that the effect of the LTFV imports has neither been dramatic
nor clearly -trivial. -

One witness for Respondent has helped to focus this
issue. He estimated a "worst-case scenario" of injury' from
the subject imports using the assumptions that American
companies would have captured half of current Japanese sales
in the'abSence of -LTFV imports and that U.S. producers would
have satisfied all of the increase in demand out of new’
production rather than by diverting current shipments from .
export markets to the domestic market.6€Q/ On these
assumptions, ‘the witness ‘estimated that "total revenues" of
American producers would have excéeded_phe obseryed figurés‘by
a maximum of "about 3 to 3.5 percenﬁ."ﬁl/ Looking‘at data for
the last full year illustrates the meaning of this estimate.

In 1987, ne;vsales by American producers_of nitrile rubber

60/_Id. at 108-109.
61/ _1Id., at 108.

A

I
A.



50

amounted to $96,057,000:§2/.thus, Respondent's argument would
be that American producers' revenues fell by no more than §3.3
million that year as a consequence of LTFV imports from Japan.

Although Respondent does not concede this degree of
injury from LTFV Japanese imports, the evidence indicates a
greater loss of domestic industry sales to tnése imports than
Respondent's projection assumesf6l/ and a correqundingly
greater decrease in the domestic industry's revenues.64/ Even
taking Respondent's "worst case" figure, it is nqt plainly
evident that a revenue loss of $3.3 million in a single year
would be immdaterial. Given that.- total operating income for
the industry was only $3.6 million in 1987,65/ ppose
additional revenues could have: substantially increased returns
to the domestic industry. Having found that Respondent's
assumptions understate the impact of LTFV imports on thg
domestic industry, I believe that. the level of injury, if

still not amounting to - a large percentage of revenue to the

- 62/ Report at A-17 (Table 7).

63/ See discussion gupra, text at notes 36-59.

64/ The "worst case" scenario sketched by Respondent also was
very conservative estimated price effects. $See Tr. at 108.

65/_See Report at A-22 (Table 7).
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domestic industry, satisfies the standard of materia;hinjury
~in the context of this investigation.

A seéond argument. must be addressed here, however, befofe;f
reaching that conclusion. Requndent nptes ;hat the companyv |
. filing -the petition in this investigation,_pqiroyal, has |
- experienced much less financial success over the period Qf,,,
investigation than have the other enterprises in the domes;ic
'nitr