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UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

Inv. No. 731-TA-175 (Final-Second Court Remand) |
Cold-Rolled Carbon Steel Plates and Sheets from Argentina

JOINT VIEWS OF COMMISSIONERS SEELEY LODWICK AND DAVID B. ROHR

On March 15, 1988, the Court of International Trade (CIT) remanded to
the Commission its negative injury determination in Cold-Rolled Carbon Steel
Plates and Sheets from Argentina, Inv. No. 731-TA-175 (Remand), USITC Pub.
1967 (March 1987). Tue CIT ordered this remand because it found that the
determinations of two of the four Commissioners comprising the majority
negative determination were not supported by legally sufficient reasoning. The
'CIT stated, however, with respect to the views of Commissioners Lodwick and
~Rohr, "It would be poor judicial economy to review in detail the separate
~ decisions of the commissioners who utilized traditional causation analyses..."
The Court also noted that "to the extent possible in the case of multiple
opmxons commissioners should indicate the portions of their colleagues’
opinions with which they agree.”

To be as helpful as possible to the court wc have prepared these joint
views. In so doing, we emphasize that we do not intend these views to
detract in any way from the views that we expressed in our separate opinions
in the initial remand determinations in this investigation. We do not believe
that those views were inconsistent with one another on any matters relevant
to this remand and we adopt those individual views as our joint views, as we
detail more specifically below. In this determination, we address the three
substantive issues which we have identified in the Court’s remand as being
determnnatxve, that is, the issues of cumulation, causation, and thrcatl

Cumulation

Concerning the issue of cumulation, we understand that the court rejected
legal arguments against the propriety of cumulation in various circumstances,
but accepted the appropriateness of the Commission’s contributing effects test
_with respect to pre-1984 cumulation. The issue resolves itself on the question.
of whether to cumulate imports from Brazil and Korea with those in the
present case under the principles of the "contributing effects” test. The Court
stated:

*"Two commissioners did reach the next stage of analysis and
found that Brazilian imports exhibited .trends in the domestic
market distinct from those of other countries’ imports. As the
court stated in the previous opinion, under pre-1984 law these
distinctions alone may justify a decision not to cumulate,

1 while it is not clear that the issue of threat was remanded or affirmed by
the Court, we have included an indication of our mutual concurrences for the
sake of completeness. :
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distinctions alone may justify a decision not to cumulate,
provided such trends reflect actual differences in the way
imports affect the domestic market.”
The Court also stated, with respect to Korean imports:

*Two commissioners base their decisions mot to cumulate on
differences in import trends, pricing patterns and geographic
markets served. These distinctions properly justify a decision
pot to cumulate Argentine and Korean imports.

As the two Commissioners referred to above, we affirm the determinations
made in our prior views. Commissioner Rohr concurs in the analysis of
contributing effects contained in Commissioner Lodwick’s opinion, specifically
that contained in footnote 5 on pages 47 and 48, and Commissioner Lodwick
concurs in the contributing effects analysis provided by Commissioner Rohr on
pages 61-64 of his determination.

To summarize the considerations analyzed in those views, we noted the'
differences in import trends, the differences in marketing, and the differences
in pricing. We noted the essentially passive nature of Argentine imports in
contrast to the aggressive marketing of the other imports. We concluded that
Argentine imports did not contribute to the effects of other imports,"
specifically the effects of the imports of either Brazil or Korea. We therefore
found cumulation inappropriate.

Causation

With respect to causation, Commissioner Rohr concurs with the analysis
of causation provided by Commissioner Lodwick, specifically contained at pages
49 to 51 of Commissioner Lodwick’s views in the initial remand determination
and Commissioner Lodwick concurs with the analysis of the factors relating to
causation discussed by Commissioner Rohr at pages 64 to 69 of his views in
the initial remand. Any differences in these views are merely matters of
emphasis, not of any substance.

We noted that import volumes were small and that their significance
depended on how these volumes rejated to conditions in the market such as
relative market shares, growth in demand, and the overall conditions of trade.
On the issue of pricing, we noted the price escalation of Argentine steel and
related that to market conditions. We also noted that, relative to other
elements of the causation analysis, such as the volume of imports and market
penetration, the price comparisons had to be given less weight than these
other factors because there was simply less factual data on which to base the
comparisons. Finally, looking at the lost sales and revenue allegations, we
concluded that these allegations confirmed that Argentine steel was marketed
in a passive and non-injurious manner.

Threat

With respect to threat, Commissioner Rohr concurs in the analysis
provided by Commissioner Lodwick in his views in the initial remand on pages
51 and 52, and Commissioner Lodwick concurs in the analysis of Commissioner
Rohr on pages 69 and 70. . i

We both noted that the additional data obtained by the Commission
confirmed our initial decisions. We noted overall increases in capacity
utilization in Argentina and the insignificance of the 1984 changes in that
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utilization, the importance of the Argentinec home market, the stable marketing
of Argentine steel in the US. market. We also noted the limited relevance of
certain additional data submitted by petitioner that related to the Argentine
industry as a whole rather than to that portion- of the Argentine industry -
_producing the particular like product under investigation.

Conclusion
We conclude, based on the information before us, that the Argentine

im'ports subject to this investigation were not a cause of, nor did they pose a
real and imminent threat of, material injury to the domestic industry.






VIEVS OF CHAIRMAN SUSAN LIEBELER -
1d Rolled Carbon Steel P] nd Sheets from Argentin
' Inv. No 731-TA-175
. May 2, 1988 -

0On February:ib. 1984, Petitioner USX.Corporatton'(then.known as United
States Steel Corp.) filed its initial petition with the Commission USX
alleged that less than fair value (LTFV) sa]es of co1d -rolled carbon stee
sheet and plate from Argentina caused or threatened mater1a1 1n3ury to the
domestic 1ndustry | . |
“ 0n January 28 1985 the Comm1ss1on reached a f1na1 negatvve
determination. In thefr maJor1ty op1n1on. four Commtss1oners ’
(Comm1ss1oners Ltebeler. Lodwick, Rohr and Stern) found that although the
domestic industry, con51st1ng of the producers of cold rolled carbon steel
plates and sheets (the 11ke product). was mater1a11y 1nJured LTFV 1mports
~ from Argent1na d1d not the cause the 1njury He also found that the |
subJect imports d1d not threaten the domest1c 1ndustry w1th mater1al
injury. In our op1n1on ‘we ut111zed the trad1ttona1 causat1on analys1s and
discussed trends in the domestic marketplace dur1ng the per1od of
investigation. ‘
_' On appeal, the Court found fault with certa1n aspects of the -
Commission's decision. ug__gg_g*_xﬁ_uiﬁa 655 F. Supp 487 (Ct Int'1 Trade
1987) and remanded the investigation to the Conm1ss1on for further
consideration of cumulat1on causation of 1nJury. and threat of mater1a1

injury.1l/ Five separate op1n1ons were issued on remand._and the Commission

1/The Commission was ordered to file its determination on remand with the
Court within 45 days of the order.



(CommisSioners‘Brunsda]e.'Liebeler. Lodwick and Rohr) made a final negative
determ1nat1on (Commxss1oner Eckes d1ssent1ng) |

. The Court agatn found fault with certatn aspects of the Commission's
'decision andgremanded it to the Commission a second time with instructions

to consider cumulation and causation.' USX Corp, v. U.S., No. 85-03-00325
~(Ct. Int'1 Trade, March 15, 1988).

Because it d1d not sustain the reasoning of a majority of Comm1ss1oners
on the decision to consider the cumu]at1ve effects of Brazilian and Korean
_ imports, the Court 1nstructed the Commission to give further consideration
to the‘issue‘of'cumu]ation The Court also found that the causation
analysis of two Connnss1oners (1nc1ud1ng me) was deficient. Because it had
to find the ana]ys1s of at Teast three Commtss1oners to be in accordance
“with the law, the Court reserved Judgment on the trad1t1ona1 causat1on
analys1s used by the two other Comm1ss1oners. "It would be poor judicial
economy to review in detaiirthe'separate decisions of the Commissioners who
utilized traditional causation analysis, as the Court does not know what
anbroach will be taken by the ITC on further remand. " lg at 5 note 3.

The Court al'so suggested that further remand might be obv1ated if on remand
| Comm1ss1oners would indicate the extent to which they agree with port1ons
of other Comm1ss1oners op1n1ons. Id; d
dn this. remand I concur.with the Views of Commissioners Lodwick and Rohr
and the Views of'Vice Chairman Brunsdale | I provide'additional explanation
of my decision not to. cumulate the effects of 1mports from Korea In light
of the Court's 1nterpretat1on and cr1t1c1sm of my causation analys1s, I

provide further explanatlon in this opinion.



CUMULATION

In response to the Court's first opinion rémanding this investigation to
the Commission, I cumulated Korean imports with Argentine imports but
declined to cumulate Brazilian imports. The Court found my'feasoning for
not cumulating Brazilian imports to be unpersuasiVé and instructed that I
give this issue further consideration.

I am not CUmulatingABrazi1ian or Korgan‘importsvﬁith those of Argentina
because they exhibit different trends in the U.S. market. These imports
display different import trends and pricing patterns and serve different
geographic markets, and cumulation is inappropriate. I concur &1th the
reasoning of Commissioners Lodwick and Rohr for not cumulatihg these
imports. 1In my opinion on the first remand I'cuhulé;ed Korean impdrts

because I mistakenly believed that I was required to do so by the Court.2/

I concur in the traditional trend approach to causation used by
Commissioners Lodwick and Rohr in this case. I also concur with-thé Views
of Vice Chairman Brunsdale.

In previous opinions, including my earlief opinion on the first remand
in this case, I adopted a different approach to dssessing the effect that
dumped or subsfdized'imports have had on the domestic industry, relying

especially on five factors speéified_in or suggested -in 19 U.S.C.§1677.
That approach, first articulated in Certain Red Raspberries from Canada.

2/In its second opinion the Court notes that I read the earlier opinion to
require their cumulation. (S1ip Op. at 24, note 15.)
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Inv. No. 731-TA-196 (Final), USITC Pub. No. 1707 (June 1985), placed
special emphasis on the presence or absence of: (1) large and increasing
market share, (2) high dumping margins, (3) homogeneous products, (4)
declining prices, and (5) barriers in the United States to entry by other
-foreign firms. 1 have always believed that in order to determine whether °
.the domestic industry was materially injured by reason of LTFV imports one
shouyld try to determine what would have been the circumstances of the
domestic industry if the LTFV sales had not taken place and compare these
circumstances with those which occurred when the LTFV sales were in fact
made.3/ The five factors I used in my causation analysis are important
elements in making this comparison and in determining whether LTFV imports
have caused material injury.

In its criticism of my causation analysis, the Court inferred, ffom my
reference to a different case, that I required predation or predatory |
1ntentlto make an affirmative determination.4/ I did not base my earlier
decision on the absence of evidence showing predation or predatory intent.
Any such requirement of predatory intent would be precluded by and contrary
to the statute. While predation would be a classic case in which LTFV |
jmports caused or threatened material injury, it is not, however, the only
case.

The Court was also troubled by my decision that the material injury to

the domestic industry was not caused by the subject imports when three of

3/1f the differences between these two states are great enough to
constitute material injury, then an affirmative determination should be made.
4/Moreover, 1 have reached affirmative determinations in many

investigations, including Red Raspberries; in none of them was there
evidence of predation or predatory intent.



“'the five factors would have supported such an inference. The five facfor
:Ehuﬁation analysis, like the traditional trend analysis of the Commission,
was simply a fr&mework for addressing causation by emphasiiing certain
factors specified in or suggested by 19 U.S.C.§1677.

Use of the five factor analysis required the same exercise of_judgment
and discretion in considering each investigation as does the more
traditional approach used by the Commission. My prevjous emphasis on the
five factors does not mean that I disfegarded other factors.enumeréted in
the statute. Indeed, I always conSidér them and general]y join in a
discussion of their application in those portions of fhe Commission
decision dealing with the definition of the like product and‘the domestic
industry and the condftion of the domestic industry. Likewise, this does
not mean that I disregard the facts discussed in the traditional analysis
employed by Commissioner Lodhick,and Rohr or that I have hesitations about
joining in their analysis in this case.S/ | .

I believe that the five factors used in my previous causation analysis
are consistent with the statute and indeed that the factors address matters
the statute recognizes as relevant to ITC determinations. For exahple. one
factor I considered was tﬁe market shére heid by LTFV imborted products.
Congress has instructed the Commission to consider the'voiume of the -
subject imports, 19 U.S.C.§1677(7)(B)(1). Further.in'evaluating ihe.volume
of imports, the Commission is instructed to consider ihe significance of

the volume of imports, either in absolute or relative terms. 19

5/1 have joined other opinions employing the traditional analysis. See
Heavy-Walled Rectangular Welded Carbon Steel Pipes and Tubes from Canada,
Inv. No. 731-TA-254 (Final), USITC Pub. No. 1808 (Feb. 1986); Carbon Steel
Structural Shapes from Norway, Inv. No. 731-TA-234 (Final), USITC Pub. No.
1785, at 3-12 (Nov. 1985).



U.S.C.81677(7)(C) (7). Thus, the market share of imports is specifically
envmerated as a factor for the Commission to consider. |

Another factof I examined is market price, The ‘statute clearly states
that_the Commission in making its material injury determinations shall
Eonsider the effect of imports of that prbduét on prices in the United
States for like merchandise. 19 U;S.C.§1677(7)(B)(1i) and (C)(i1).6/

The Court coﬁc]uaed that one factor--the presence or absence of barriers
to entry--was'disbositive'in my previous five factor causation framework.
Neither barriers to entry nor any other factor was dispositive under my
anaiysis.l/ Nonetheless, foreign supply elasticity of competing goods can

provide important information for assessing causation of material injury.

6/The other factors I considered especially important--the size of the
margin, the homogeneity of the imported and domestic products, and the
presence of absence of barriers to entry--are relevant economic factors to
assessing the effects of LTFV imports. Congress specifically provided that
the Commission should have discretion to consider other factors. 19
U.S.C. 1677(7)(B) and (C)(iii). Moreover the propriety of considering
factors such as the size of the dumping margin has been confirmed by the
Court of International Trade. Copperweld Corp. v. U.S., No. 86-03-00338
(Ct. Int'l Trade Feb. 24, 1988); Hyundai Pipe Co. v. U.S., 670 F.Supp. 357
(Ct. Int'l Trade 1987). :

1/In previous opinions, I often made affirmative determinations despite low
or no barriers to entry. For example, in UREA From the German Democratic
Republic, Romania, and the Union of Soviet Socialist Republics, Inv. Nos.
731-TA-338 and -340 (Final), USITC Pub. No. 1992, pp. 23-24 (July 1987), 1
determined that the high import supply elasticity (lack of barriers to
entry) was less. significant than evidence of other factors (declining
domestic prices and increasing market share) favoring an affirmative
‘determination. Similarly, I voted affirmatively in the absence of
significant entry barriers in Butt-Weld Pipe Fittings From Japan, Inv. No.
'731-TA-309 (Final), USITC Pub. No. 1943, pp. 24-25 (January 1987), again
finding evidence of high and increasing import penetration, high dumping
margins, decreasing prices and highly substitutable products more
jmportant. See Butt-Weld Pipe Fittings from Brazil and Taiwan, Inv. Nos.
731-TA-308, -310 (Final), USITC Pub. No. 1918, p. 32 (December 1986).

10



The 1ower the barr1ers to entry to the Amer1can market the greater the -
degree to wh1ch LTFV imports dtsplace sales of fa1rly traded 1mports
instead of rep]ac1ng sa]es of domest1c Tike product Moreover, -the lower
these barr1ers. the greater the extent to whtch the prtce of the domest1c
’ product will be held down by compet1t1on from fa1r1y traded 1mports from
other countr1es. even in the absence of LTFV 1mports. Thus. low barrters
to entry necessar1]y imply that the loss to Amer1can firms (both 1n terms
of the quant1ty sold or the price charged or both) will be less than if the
barriers were greater _

It is for these reasons that I be]teve that cons1derat1on of entry
barr1ers is an appropriate relevant factor under 19 U.S.C.51677(B) and
(C) (iii). In this case, the barr1ers to entry for cold-rolled carbon
stee1 sheets are very Tow, i. e the 1mport supp]y of fa1r1y traded 1mports
| is h1gh1y elasttc Fatrly traded 1mports from Japan (1mports not subJect
to voluntary restra1nt agreements) could be redirected toward the United
States and away from third markets in response to 1ncreased U.S. prices
resulting from the 1mp051t1on of duttes B/ ConseQUently. if LTFV sales of
Argent1ne imports had not been made in the U S., the abtlity of Amer1can
producers to increase pr1ces or sh1pments would be limited by competition
from fa1r1y ‘traded imports. ) | .

Another factor 1 found particularly important in my earlier opinion--
_indeed more important than low barriers to entry--was the very low market

share of LTFV imports from and Argentina.9/ 'The market share of LTFV

B8/Further, during the period of investigation Japan had significant excess
capacity for all steel products.

9/The Court suggested that the market share supported an affirmative
determination, (Slip Op. at 12, note 8) Instead, I found that low market
share held by these imports supported a negative determination.

11



imports bears critically on the consequences to the American industry from
gny‘given decrease in the price of imports from a particular country or
countries. | .

- The injury from LTFV imports occurs when, because of their presence in
the U.S. market, the volume or price (or both) of the domestic like product
decreases. Market share held by imports is relevant to determining how
much the demand for the U.S..]ike product will decrease.in the presence of
LTFV imports. Any gjven‘pr{ce decrease of the imported LTFV product will
more seriously affect the domestic industry when the market share is larger
than.when it is Sma]ler, Over the period of the investigation in which
;nnual data was available, the U.S. market share of Argentine imports of
cold-rolled Cafbon steel was less than one percent. In this case, such a
small entrant cannot conceivably be suppressing or depressihg U.S. prices
or sales. The facts in this case suggest that if'Argentiha were obliged to
chargé the same price in:the U.S. market and its home marget. then the .
efféct on its already small U.S. market share, and, consequentiy, the
efféct on the domestic industry producing the like producf. would be _-”
inconsequential. - Together'ﬁith the other facts on the record in this
1hvestigation. the smali-market share held by LTFV import§ from Argentina
convinces me that their_effect on the domestic industry was immaterial,

fnconsequential. and unimportant.

12
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VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE
Cold-Rolled Carbon Steel Plates and Sheets from_&rgentina
Inv. No. 731-TA-175 (Final)

Second Remand

May 2, 1988

on this remand I concur with the views of Commissioners Lodwick
and Rohr.

v I was not a Commissioner when this investigation was firet
before the Commission. Thetefore, I played no role in developing the
record and I had no opportunity to question the parties before the
Commission isSuedkits original negative determination. My first
opportunity to address this case came after the Court of
International Trade (CIT) remanded that negative determinatlon, with
directions that the Commission reconsider various issues relating to
cumulation, causation of material injury, and threat of mater1a1
injury.)l/ I understood my role on the remand to be either to address
the questions returned to the Commission by the Court, or to explein
‘on the basis of the record why I was unable to do s0.2/ Accordingly
I accepted for purposes of my analysis that tﬁe domestic industry was
"materially injured" and I focused my consideration of this case on
the questions relating to cumulation, causation, and threat remanded

" to the Commission.

. V. ted ates, 655 F. Supp 487 (CIT 1987)
[hereinafter cited as USX 1].
§ee SCM Corp. V. gg;ted states, 519 F. Supp. 911 915-916 (CIT 1981).
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Crdinariiy; when I decide the question of causation of material
‘injury in a case before the Commission, I use a method of analysis
that is somewhat diffe:ént from the Commission's traditiohil trend
analysis. For the reasons I discuss below, I give significant
attention to judgments about the substitutability of the products
‘under investigation and the elasticities of demand and supply that
characterize the aggregate forces at work in the relevant market
place. I am gratified that the Court in the most recent remand of
this investigation has recognized that my approach "has the potential
for explaining, within the confines of the statutory framework and in
an improved manner, how less than fair value imports.affe;ted the
domestic industry...."3/ Nonetheless, as I read the Court's opinion,
my original views in this investigation contain three mistakes: .
first, I relied on an elasticity estimate that the parties had never
had an opportunity to address explicitly before the Commission:;
second, I did not sufficiently explain in my opinion why the facts in
this investigation supported the estimate I used; and third, I did
not adequately explain what I meant when I was discussing "lost |
sales." '

As I discuss below, my approach has advanced a long way from
vhere it was a year ago when I wrote the views remanded by the Court
in this investigation. Were I writing on a clean slate now, I could
participate in the development of the record and give the parties and

the Commission staff an opportunity to explore thoroughly the facts

3/ USX v. United States, No. 85-03-00325, slip op. 88-30 at 19 (CIT,
March 15, 1988) [hereinafter cited as USX 2].
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that allow us to make judgments'about the elasticities characterizing

the aggregate forces at work in this'industry. This approach,

“already in place for investigations conducted-after I wrote my

‘original views in this matter, addresses all of the Court's concerns

“about my earlier decision. The process now followed in new

investigations leads to the development of records that surmount the
shortcomings perceived by the Court in my analysis in this case. But
I am not writing on a clean slate. If this case had not already

stretched on for so long, I might ask the Court for additional time

to supplement the record. However, the’ parties and our trading

partners deserve a final resolution of this matter after such
extended proceedings. | |

My review of the record a year'ago and today leads me to the
firm conclusion that this inuestigation:should belresolued with a
negative determination. ‘Unfortunately, by using my preferred.
approach to the analysis of causation on the existing record, I have
apparently created more issues ‘for the parties and the Court to
address on appeal, rather than tewer issues as undoubtedly

contemplated by the original remand. To simplify this matter for the

QCommission, the parties, and the Court, I have concluded that I

‘should join in the opinions ot Commissioners Rohr and Lodwick as

coordinated by their response to the current remand. I do 80

because, as Commissioners Rohr and Lodwick explain, the facts point
S0 clearly to a negative determination. As they set forth, the

evidence in the existing record adequately demonstrates,'without more

[

fixtensive development of an expiicit'record'on“relevant elasticities,
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the lack of a causal nexus betveen dumoed Argentine imports and
material injury suffered by the domestic industry. I join in the
views of my colleagues vithout reservation, although I explain in
these additional views why my conclusions in my earlier views were
accurate, and why my original approach has advantagés over the
Commission's traditional trend analysis of causauion of material

injury.

ausation Analysis and the st Remand
The analysis of causation in the cOnnission's original maﬁority
opinion (expressing the views of Commissioners Rohr and Lodwick,
Chalrwoman Stern, and Vice Chairman Liebeler) based its negatlve
conclusion principally on two factors -- that the trend of Argentine‘
imports as -a percentage of total domestic consumption wes low
throughout the investigation period (the import market.share was
alwvays less than 1 percent), and that there was no confirmed evidence
of actual instances when domestic producers haa lost sales or revenue
due to Argentine imports.4/ Although lt is somewhaﬁ ”thlnnerﬁ than
many Commission opinions, the ofiginal Commission views are an |
example of the Commission's traditional "trend analysis" of
causation. As I read the court's opinion in USX 1, the Commission s

decision was remanded because it lacked sufficient analysis of how

i 4/ Cold-Rolled Carbon Steel Plates and Sheets from Argentina, Inv.
1 No. 731-TA-175 (Final), USITC Pub. 1637 at 5-6 (January 1985)

(hereinafter cited as Argentine Steel).
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tﬁgifaotors relied upon by the coomiosioh actual;y supported the
Commission's negative determination. :

I discuss the Court's concern about the treatment of lost sales
evidence later in these views. For the moment i focus my attention
on the Court's concern about the Commiosion'o consideration of tho
®trend" of import market share. As I underotood it, the Court is
saying something very important here about the proper role of
analysis in Commission opinions. Moreover, although the term
"eiasticity" never appeared in the Court‘siopinion, in my view the
onaiysis that wasllacking'in the Cohmission's‘origipal decision would
be best supplied through uso of olasticity oata.

Quoting the mandate of SCM v. United stgtgs that the Commission
"explain" the basis of its conclusioné,i/ the Court coocludedt “ITC
has failed to articuiaté ahy rational cohhection between low levols
of market penetration by Argentine imports and its final negative
determination."6/ Citing the legzslative history, the court observed
that it is the g;g_i:i_gngg of a given volume of imports, not the
volume alone, that is crucial to the Commission's causation
analysis.?7/ The Court rejected the Commission's consideration of the
trend in import market share because it "consistod solely of the
statement that levels of market penetration remained low and

stable...[w]ithout discussing the significanco of this trend or its

5/ "Congress has not only directed ITC to state its determinations
but also has required the agency to explain those determinations."
USX 1, supra note 1, at 490 (quoting SCM Corp. v. United States, 519
F.Supp. at 913).

6/ USX 1, supra note 1, at 490..

1/ 1d.
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relationship to other facts uncovered in the investigation...."g8/
The court indicated thét it was particularly important for the
Commission to explain the significance of the trend in import volume
in light of the views of certain Commissioners in the Spanish Steel
investigation.9/ '

As I explain bélow, the most effective way to evaluate the
glanificance of a given volume of imports as it relates to prices,
revenues, and other factors relating to industry,performance ié to
use elasticities. But before I discuss the role of ela#ticities in
this case, it is important that I first consider the Spanish Steel

'investigation that has played such an important role in the Court's
review of the Commissioners' views in this case. While I fully join
in the views of my colleagues Commissioners Rohr and Lodwick about

the Spanish Steel investigation, I have certain additional comments
on this matter.l0/

A _Rose Is.a Rose, but Its zgggibilitz Does Not Necessarily Mean that
act of a Dumped Rose Is "Magnifjed" in the Marketplace :

When the Court remanded the Commission majority's causation analysis
. invngx_l,_the Court expressed particular concern about the

consistency of the Commission's decision in this investigation with

the Commission's previous determination in Spanish Steel. There is a
8/ 1d. :
9/ Id.: Certajin Carbon Steel Products from Spain, Inv. Nos. 701-TA-

155, 157 through 160, 162 (Final), USITC Pub. 1331 at 16-17 (December
1982) [hereinafter cited as Spanish Steel].

10/ See Cold-Rolled Carbon Steel Plates and Sheets from Argentina,
Inv. No. 731-TA-175 (Final) (Remand), USITC Pub. 1967, at 46-47
(Views of Commissioner Lodwick):; 64-67 (Views of Commissioner Rohr)

{hereinafter cited as USX Remand Opinion].
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= suggestion in both USX 1 and USX 2 that the court views Spanish Steel

. as supporting the propcsiticpvthat ccld-roiled steel is an inherently

price-sehsitive and fungible product,.and therefore, for this reascn
alone, a shallfquantity of imports can have a disproportionately
lerge impact on the domestic ihdustry; .In both decisions, the Court
described the ITC's decision in §p_g__h_§;ggl as establishing that

'cold-rolled steel is inherently price sensitive and fungible...and
~'the impact of seemingly small volumes...is magnified in the

marketplace.";;/ In ggx_z ‘the Court suggested that while the
cOmmission was not bound in this case by the result in Spanish Steel,
the Commission nonetheless had the responsibility to identify the |
facts in this case that would point to a different result.l2/ .

In light of the importance placed by the Court on.the Spanish

" Steel decision, it is impcrtent that we explore here the boundaries

of the Commission opinion in that case. While the fungibiiityicf
imported ahd domestic products is an important factor in assessing

caﬁsation of meterial ihjury, I do not read.spgnign_stggl to suggest

ysthat fungibility alone is even close to determinative. Nor do I-
'abelieve that Spanish Steel counsels us that if domestic and imported

'products are "fungible," a small impcrt,voiune necessarily will have

a "magnified"” effect on the domestic industry. _
. At the outset it bears remembering that the language quoted by -
the Court from Spanish Steel was contained in the affirmative views

-4 only’two Commissioners (Eckes and hagédrt),sz one of'whcm is no

oy

.

AN

11/ -See USX 1, supra note 1, at 490.

42/ See USX 2, supra note 3, at 3.
13/ Spanish Steel, supra note 9, at 16-17.
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longer on the Commission and the other of whom dissented from the
majority's determinatioh in this investigation. The third
Commissioner in officé at the time SQanish Steel was decided
(Commissioner Stern) voted with her colleagﬁes in the affirmative,
but did not agree with their reasoning. cOmmissiongr Stern did not
find that the steel products at issue in the investigation were
highly fungible or particularly price-sensitive.l4/ Moreover,
Commissioner Stern concluded that the small volume of Spanish cold-
rolled steel impofts at,issue'caused material injury to the domestic
industry only because she cumulated them Qith imports from Francé and
Italy.l5/ |

As I read their views in Spanish Steel, I understand
Commissioners Eckes and Haggart to be making several separate points
in the passages that have been of concern to the Court in this case.
These points were made as they described the “conditions of trade"
they felt were at work in the steel industry at that time:

First, they argued that the steel products under investigation .4'
were "inherently fungible“ andvthus “price sensiﬁive." As they
explained, the fungibilify of the products was established once
customers found that the products all satisfied the buyers'
purchasing criteria, and thereafter "I[pirice thén becomes a major.

factor in the decision to'pﬁrchaso.'lg/

14/ 1d. at 44, n.13. _

A5/ Id. at 49. 3

16/ Id. at 16. "One fundamental characteristic of éach of the

products under consideration is .its inherent fungibility and price

sensitivity. Fungibility is established once certain objective

criteria are met to the satisfaction of the purchaser., Price then
(continued...)
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N Second, they reasoned tnat in a market where—imported and
domestic products competed on the basis of price, domestic producers
had to match lower prices offered by.importers or they would lose
sales. They further reasoned that this process'could have a
discernible impact on the domestic industry, as lower prices affected
'the ability of domestic producers to cover costs and generate funds.
tor capital improvements 1_/ - '

; Third, they observed that the Spanish steel imports under.
investigation entered the U s market at the same time as new or
increasing volumes of subsidized imports from other countries. ;_/

Eougth, they observed that subsidized imports from Spain and
other countries were entering»thelU.s. market and increasing their
market shares during a period when U;Si consumption of steel products
turned downward and domestic capacity utilization was veryplow;;g/

Finally, they reasoned that the loss of sales by domestic-firms

might mean that their revenues would not be sufficient to cover the

16/(...continued) o
becomes a major factor in the decision to purchase. Id. (footnotes
omitted) '

17/ 1d4. at 17. "...imported and domestic steel compete on the basis
of price in the same end-user market. 1In.a market where discounting
is now commonplace, the mere presence of an offer from an importer of
steel at a lower price can have a discernible impact. Such offers
affect the ability of the domestic steel producer to price
competitively, to cover fixed costs, and to generate funds for need
capital improvements." Jd.

18/ Id. “another important condition of trade relevant to these
products is that these subsidized imports are entering the U.S.
market at the same time as imports from a variety of sources." Jd.
197 Id. "additionally, in some cases, subsidized imports have either
entered the U.S. market or have further increased their penetration
levels during the most recent period when U.S. consumption for these
products turned downward and the domestic industries were operating
at very low levels of capacity utilization.® I4.
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high tixed costs characteristic of steel production -- a factor that
Commissioners Eckes and Haggart considered "vital to the ongoing
viability of these industries."20/

It seems clear to me that they were referring to al)l of these
factors when they concluded: "All of the above factors regarding the
conditions of trade relating to these industries are significant in
our analysis of the impact of subsidized imports from Spain."21/ 1It
seens equally clear to me that they were considering all of these
factors when they argued: "Given these conditions of trade, the
impact of seemingly small import volumes and penetrations is
magnified in the marketplace" (emphasis added).22/ I do pot read
this language from Spanish Steel to suggest that the fungibility and
price sensitiyity of the products under investigation alone. (just one
factor identified by Commissioners Eckes and Haggart) would mean that
the impact of a small volume or impoft market share would be

magnified in the marketplace.

The Impact of Spanish Steel in This Investigation
A Kaving identified the factors that Commissioners Eckes and Haggart
found important in assessing the "conditions of trade" at issue in
Spanish Steel, we must now consider what impact these factors should

have in our causation analysis in this investigation.

20/ Id. "In these steel industries, each of which is characterized
by a high level of fixed costs, the loss of even a few sales means
that revenues cannot be maintained at levels sufficient to cover
fixed costs. The ability to cover these costs is vital to the
ongoing viability of these industries.” Id.

21/ 1d.

22/ 1d.
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" As a general proposition, I fuliy,aoree with the principles
"' discussed in the first factor identified by the two Commissioners --
the relationship between the "tungibilitj" of imoorted and domestic
products and the consequent “orice-sensitivity." As a matter of
basic economics and common sense, the closer two products are as
substitutes, the more likely a customer's choioe ot one over the
" other will be based on difterenoeé in ofice. In the extreme, when
‘ products are such close substiﬁutes that wo can oali them highly
"fungible," these products Qill be highiy price sensitiQe. I fully
agree with these principles and readily ocoept theif application to
the analysis of causation in thio investigation. o

I am not completely‘familior viﬁh\the fecord in spanish steel
and I make no judgmont about whether ﬁho facts before the Commission
in that case supported the conclusion that the products‘undef '
"investigation thero were in fact highly fungibie. i note, however,
as I discussed above, that on this matie: Coomiss;oners Eckes and
Haggart disagreed with COmmissioher stern.ZQ/ with respeot to the -
facts at issue in this investigation, I agree with my colleague
‘ Comﬁissionor Rohr that; compared to'the domestic product, Argentine
steel "is a felatiyely fuhgiblo produof, but one for which purchasers

have identified both product and Quaiigy differeﬂces."gﬁ/

23/ Compare Spanish Steel, supra note 9, at 16 with id. at 49.
24/ USX Remand Opinion, supra note 10, at 68 (footnote omitted).
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¥hile I do not agree with some statements in their argument,25/
I agree generally with the principle expressed in the second factor
identified by Commissioners Eckes and Haggart -- that is, where
products compete on the basis of price, domestic producers have to
meet offers to sell imports -at lower pricés or they will lose sales
and revenues, which may mean that they have trouble covering costs
and qene:ating funds for capital improvements. Again, this general
proposition seems obvious, but I note that the Commission's task in
its investigations is to assess whether the dumped or subsidized
imports under investigation in fact have éaused mate;ia;'injury,.as
evidenced by lower prices or losses in revenue. As I discuss below,v
I believe that the best way to make this assessment is through the
causation analysis I have proposed.
| i prefer to deal with the third factor identified by the two
| Commissioners in Spanish Steel -~ the presence of unfairly traded

imports from other sources =- in my consideration of whether

cumulation of these imports is appropriate.26/ 1In this regard Ol

25/ Apparently these Commissioners felt (contrary to my own view)
that there is something particularly sinister about a market "where
discounting is now commonplace." §Spanish Steel, supra note 5, at 17.
In such a market, they reason the "mere presence of an offer" from an
importer to sell at a lower price can have a "discernible impact."
Id. With all due respect to my present and former colleagues, I
think we need to know a great deal more about the market and a great
deal more about the terms of any offer (e.g., how much steel was
offered to be so0ld) before we can conclude that such an offer will

- have, by itself, a discernible impact on the domestic industry.

26/ One could read the views of Commissioners Eckes and Haggart to
suggest that the Commission should consider, as a matter of the
"conditions of trade" affecting the domestic industry, both fairly.
traded imports and unfairly traded imports from other countries.
. See Spanish Steel, supra note 9, at 17 ("Another important condition
' of trade relevant to these products is that these subsidized imports
' S : ) (continued...)
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prefer the approach adopted by Commissioner Stern (whb'cumuiatedA
unfairly traded imports in Spanish Steel) over the approach pufsued
by Commissioners Eckes and Haggart (who treated such imports as a
factor affecting the "conditions of tfade" affecting domestic
producers). In my view causation analysis is much more transparent
for the parties and the Court if we ekpfessiy'deterﬁiné whether
unfairly traded imports should be cumulated and, if so, thereafter
ahéiyze causation on a cumulative basis. S |

| Since I have not thoroughly reviewed the record, I'haké no
judgment about whether the facts in Spanish Steel support'the
contention of Commissioners Eckes and Haggart that'subsidizea'imports
entered the U.S. market and increased their market share during A

period when domestic consumption had turned downward and domestic

hﬁ/(...continued) B , o

are entering the U.S. market at the same time as imports from a
variety of sources.") While I agree with the notion that fairly
traded imports play a role in the Commission's causation analysis, I
reject any suggestion that in a Title VII investigation we should
treat fairly traded imports as a harmful factor which somehow should
be combined with the impact of unfairly traded imports in assessing
whether the latter have caused material injury to the domestic
industry. As I understand the law, fairly traded imports are _
supposed to be treated no worse than domestic products when we assess
causation under Title VII. . _ :

It appears that in this regard I fundamentally disagree with my
colleague Commissioner Eckes. In his opinion on the first remand in
this investigation, he placed great reliance on the generalized
"devastation imports have. imposed on the domestic steel industry and
its beleaguered position in the marketplace." He argued that it was
particularly significant that six months prior to this investigation
"the Commission found that the domestic industry producing sheet and
strip was "geriously injured" by imports within the meaning of
Section 201 of the Trade Act of 1974. See USX Remand Opinion, supra
note 10, at 82-83 (Views of Commissioner Eckes). In my view the .
findings in the Section 201 investigation (dealing as it did with.
imports as a whole, whether or not they were unfairly traded) tell us
nothing about whether, in this investigation, there was material
}njury to the domestic industry by reason of dumped imports.
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industries were operating at very low capacity. But I agree as a
general proposition that this factor is important in assessing
wvhether material injury by reason of the subject imports has occurred
in any dumping investigation. If the domestic industry is not
operating at capacity, then declining domestic shipments, coupled
vith rising import market share, is generally probative of the
existence of a causal link between unfairly traded imports and lost
sales and revenues for the domestic industry.27/ The Commission's
job in such an investigation remains to assess whether the injury
actually caused by the dumped or subsidized imports is "material" --
a task that I prefer to approach through the analysis I describe
below. ' Contrary to the facts described by Commissioners Eckes and
Haggart in Spanish Steel, the facts in this case show that the market
share of Argentine imports was stable at under 1 percént and that
domestic consumption was strongly rising during the period of the
investigation.28/ 1In short, it is obvious that we need to explore
the facts in far more detail before we can reach conclusions about
the existence of a causal link between dumped Argentine 1mp§rts and
any consequent sales or revenues lost by domestic steel producers.

The final factor identified by Commissioners Eckes and Haggart
as one of the "conditions of trade" at issue in the Spanish Steel

investigation was the relationship between the sales and revenues

27/ I say "generally" because there may be factors other than dumping
. or subsidization that explain the increasing popularity of the

. imported product. For example, the imported and domestic products
may not be close substitutes.

28/ USX Remand Opinion, supra note 10, at 49-50 (Views of
commissioner lLodwick) and 65 (views of Commissioner Rohr).
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H 1ost by domestic producers and the high. fixed costs that characterize
steel production. 2_/ At least implicit in their opinion’ is the

' notion that a given quantum of injury (e.g., a given volume of lost

: revenues or profits) is more significant if the domestic industry is
operating below, rather than above, the point of recovering its fixed

| costs. I understand these Commissioners to be suggesting that the
relative condition of the industry (that is, the relative health or
lickness) of an industry is a factor that should be considered when

',assessing whether the injury caused by unfairly .traded imports-is

"material. Commissioner Eckes' view in this regard was stated more

learly in gra;ilian steel,;g/ an investigation decided only four

months before this one. There, Commissioner Eckes agreed with his
colleagues that the Brazilian imports under investigation did pot
'cause material injury to the domestic industry Distinguishing his

decision in §ganish §tgg1 he observed..

The negative determination in this investigation, however,
does not reflect a .departure from the "conditions of trade"
discussion in the [Spanish Steel] investigation...which has
served as the ‘framework for [my]...determinations in the various
steel products investigations under Title VII. One of the.

" fundamental factors in that "conditions of trade" framework has -

‘% changed since previous determinations, that is, the performance

% .. of the domestic industry. As the discussion in the body of this
opinion illustrates, this industry is still experiencing material
injury but the condition of the industry has improved from
earlier periods.... Therefore, as the conditions of trade

improve, the impact of small import volumes and penetrations upon
the performance of the domestic industry. lessens accordingly.3l/

22/ Spanish stegl gggxg note 9, at 17. ‘ o
30/ Cold-Rolled Carbon Steel Sheet from Brazil,‘Inv. No..731-TA-154

(Final); USITC Pub. 1579 (September 1934)
31/ ;_g at 6 n.l4. 4
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]l agree with my colleagues32/ that the "improving" condition of
the industry and the stable import penetration during the periodAof
this investigation stand in marked contrast to the increasing import
market share and the unhealthy and deteriorating condition of the
domestic industry in Spanish Steel. The facts in this investigation
thus should amply distinguish the Spanish Steel decision, just as it
wvas distinguished by COmmissioner Eckes himself in Brazilian Steel.
As a separate matter, however, I am becoming increasingly skeptical
that Commissioners Eckes and Haggart's views about the relationship
Setween the relative health of an industry and the conseguent
significance of the effect of a given quantum of injury caused by
unfairly ;raded imports fully serves our statutory mandate.l3/ Whilg
I do not decide tﬁe question herg, I am not fully persuaded that'g‘
given loss in revenues, profits, or jobs of domestic workers caused
by dumped imports necéssarily istgny more or less "material® to an
inéustry simply because it causes the ihduétry's "bottom line"
financial data to be somewhat more or less in the red.

In his recent opinion in 3.5 Inch Microdisks from Japan,34/
Commissioner Cass identified a number of significant problens posed';'
by the COmﬁission'u traditional "bifurcated" approach to injury -
analysis. As he observed in that opinion, in recent years the
Commission has divided its analysis of the injury by reason of
unfairly traded imports into two parts -- first, détermininglif the

32/ See USX Remand Opinion, supra note 10, at 65-67 (Views of
Commissioner Rohr). : ‘ B
33/ Bee Spanish Steel, gupra note 9, at 16-17.

34/ Inv. No. 731-TA-389 (Preliminary), USITC Pub. 2076 (April 1988)
[hereinafter cited as Microdisks].
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domestic industry has suffered material injury, and second,
considering whether unfairly traded imports were a cause of that
injury. Commissioner Cass observed that this approach (which
ossentially asks whether the industry is doing»worse today than at
some other period and then explores the reasons why) may not be fully
faithful to the language and legislative history of Title VII of the
Tariff Act of 1930.35/ Commissioner Cass argues that the correct
approach would not focus on the relative health of the domestic
industry compared to other periods, but rather would simply “compare
the domestic industry's actual performance with what the domestic
industry's performance would have been in the absence of unfairly
traded imports during the period of the investigation."36/ Among’
many other authorities cited in support of his position, Commissioner
Cass quotes a recent opinion by the CIT in which the Court observed:
(Tlhe ITC should not be engaged in a determination of whether an
industry is "healthy". A "healthy" industry can be experiencing
injury from importations and an Yunhealthy" industry can be
unaffected by importations. The purpose of the ITC's
investigation is to determine whether imports are a cause of any
effect on an industry which would amount to "material injury ";_/
. I understand the drift of Commissioner Cass s argument to be that the
controlling statutes tell us we should assess the magnitude of the
effect of unfairly traded imports apart trom how they might play out
in the domestic industry's historical financial statements. Under

this view, jobs lost because of dumped imports are just as material

a5/ Id. at 60-63.

;ﬁ/ 4. at 60.
37/ Republic Steel Cogp gnited Statgs, 591 F Supp 640, 649 (CIT

1984)
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whether they are lost through laf-offs in declining industries or
through reduced new hiring in expanding industries.

We do not need to decide here whether Commissioner Cass's
approach should be followed by the Commission in future
investigations. I note his argument only because the principles he
expresses and the authorities he cites cast doubt on the notion
expressed by Commissioners Eckes and Haggart in Spanish Steel that
the significance of a given quantum of harm is different depending on
the condition of the industry on which it is inflicted.

With the views of Commissioners Eckes and Haggart in the Spanish
5;gg1 investigation now in perspective, I turn to my discussion of
the causation analysis in my opinion on the first remand. I explain
'13 the sections that follow my view of the important role played by
elasticity data in causation analysis in Commission
deternminations.38/ I also explain the "short cut" analysis that I
used earlier in this case and why I believe that it provided a
reasonably sound "ball park" estimate of the outside bounds of the
actual injury sustained by the domestic industry by reason of dumpéd
Argentine imports. In view of the Court's concerns about the
limitations of the current record on explicit elasticity estimates, 1
- should emphasize that in this second remand determination I do not

rely on the analysis discussed below, but rather on the facts as

38/ Many of the views expressed in this opinion were discussed

recently in my opinion in Color Picture s_from Canada, Japan, the
Republic of Korea, and Singapore, Inv. Nos. 731-TA-367-370 (Final),

USITC Pub. 2046 (December 1987) [hereinafter cited as Color Picture
Tubes]. I repeat them here for the convenience of the parties and
the Court in this investigation.
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- discussed by Commissioners Lodwick and Rohr. My purpose in adding
__here the explanation of my preferred approach is to give guidance to

the public and parties in future investigations.

Economics, Elastjcities, and Causation Analysis

To secure an a::irmative determination from the Commission in a
Qumping case, a sufficiently strong causal link must be established
bétween the fact of dumping and the existence'of *material" adverse
;effects on the domestic industry.39/ The controlling statutes are
clear on the need for the causal link, but they do not tell us how
the Commission is supposed to decide whether the two required
-elements, material injury and causation, exist. To be sure, the
statutes give us a long list of’factors, seventeen in all, that we
should "consider" and "evaluate" in assessing both the condition of

the domestic industry and the causal relationship.between that

39/ We must find that the domestic industry has been "materially
injured...by reason of" dumped imports. 19 U.S.C. 1671(a), 1671b(a),
1671d(b), 1673, 1673b(a), 1673d(b). See also Trade Agreements Act of
1979, Report of the Committee on Ways and Means to Accompany H.R.
.. 4537, H.R. Rep. No. 317, 96th Cong., 1lst Sess. (1979) [hereinafter
cited as 1979 House Report). The 1979 House Report stated that "the
‘'bill contains the same causation elements as present law, i.e.,
material injury must be 'by reason of' the subsidized or less than
fair value imports."” Id. at 46-47. See also Trade Agreements Act of
. 1979, Report of the Committee on Finance on H.R. 4537, S. Rep. No.
~249, 96th Cong., 1lst Sess. (1979) at 38, 87 [hereinafter cited as
1979 Senate Report).
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condition and the presence of dumped imports.40/ But they do not
tell us how these factors are to be "considered" or "evaluated."4l/

Many of the factors listed in the statutes are traditionally
used by the Commission simply as criteria for measuring the condition
of the domestic industry. Thirteen of these factors (output, éales,
profits, productivity; return on investment, capacity utilization,
cash flow, inventories, employment, wages, growth, ability to raise
capital, and investment in the business) are almost always used by
the Commission solely for determining the existence of material
injury. Rarely are they central to the Commission's causation
analysis.  The Commission generally "considers" or "evaluates" these
factors. by treating them as historical facts caused by other factors,

potentially including dumped imports. 1In redeht years/the

40/ Section 771(7) of the Trade Agreements Act of 1979. The
seventeen factors are: domestic prices, output, sales, profits,
productivity, return on investment, market share, capacity
utilization, cash flow, inventories, employment, wages, growth,
ability to raise capital, investment in the business, and import
volume, and import prices. 19 U.S.C. 1677(7)(B),(C). The statutes
repeatedly advise us to "consider" and "evaluate" any other factors
that we find appropriate for analyzing causation in any particular
case. See e.g., the introductory language of Section 1677(7) (B)
which indicates that the listed factors are to be considered "among
other factors," and Section 1677(7)(C) (iii) which more broadly
mandates that the Commission "evaluate all relevant economic factors
wvhich have a bearing on the state of the industry, including but not
limited to [the listed factors)." Subsection (ii) of that same

- section broadly tells us that the Commission should evaluate the
wfactors affecting domestic prices." :

41/ See 19 U.S.C. 1671, 1671b, 1671d, 1673, 1673b, 16734 (the

" Commission is to "determine™ whether material injury, the threat of
material injury, or material retardation has occurred). See also 19
U.S5.C. 1677(7) (the Commission shall "consider" certain factors and
wgvaluate" them when "determining® whether material injury, the
threat of material injury, or material retardation has occurred).
The statute offers no methodology for examining the factors the
Commission must analyze in its "consideration" and "evaluation."
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Commission's consideration of these factors has been collected‘in the
Commission's opinions (as in this investigation) under a separate'
heading, "Condition or the Domestic Industry." 1In most cases I do
not disagree with this approach. |

The other factors identified in Section 771(7) 6f the Trade
Agreements Act of 1979 play a central role iﬁ the Commission's
determination of whether the requisite link exists between material
injury and dﬁmped imports -~ import volume (in both'absolute and'
relative terms (e.g., market share)), import pribes, and domestic |
prices.42/ I am certainly not the only Commissioner who focuses most
heavily on these three factors when analyzing causation.43/

Although the statutes clearly sanction (indeed, they mandate)
thht we analyze these factors, they say nothing ab6ut what methodfﬁe
‘should use in doing so. With respéctAto impqrt volunme, Séction
‘771(7)(3) tells us that when we "evaluat[e]">impbrt voluhe_in 6urf“

analysis, we must "consider" whether the absolute or relative volume

42/ See, e.9., 1979 House Report, sgng note 39, at 46 (referring to
analysis of volume and price):; gee also 1979 Senate Report, supra
note 39, at 86-87 (referring to volume and price of imports and the
price of domestic products).

43/ See, e.dq., Certain Line rom Cana Inv. No-

731-TA-375 (Preliminary), USITC Pub 1965, at 13-23 (March 1987)

(Views of Commissioners Lodwick and Rohr); Certain Fresh Cut Flowers
om Canad e olombia os ca cuador, Israel, and the

Netherlands, Inv. Nos. 701-TA-275 through 278, 731-TA-327 through 331
" (Final), USITC Pub. 1956 at 22-50 (March 1987) (Views of .
Commissioners Eckes, lLodwick, and Rohr): ajnless Stee es
Tubes from Sweden, Inv. No. 701-TA-281 (Final), USITC Pub. 1966, at
33-43 (Additional Views of Commissioner Rohr); Certain Stainless

eel Butt-Weld e Fittings from , Inv. No. 731-TA-376
(Preliminary), USITC Pub. 1978, at 12-15 (xay 1987) (Views of
Commissioners Eckes, Lodwick, and Rohr).
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or increases in volume are "significant.%"44/ With respect to prices,
Section 771(7) (C) tells us that when we analyzg the effects on
domestic prices, we.should "consider" whether there has been price
undefcutting by the dumped imports and whether "the effect of [dumped
imports]" has been to depress prices or prevent price increases to a
"gignificant degree."45/ We are also told that we should "evaluate"
generally the "factors affecting domestic prices."46/ But, to
rep;at, nowheré in the statute or in the legislative history are we
told how we are supposed to "evaluate" or "consider," or determine
the "significance" or "the effects" of, import and domestic product

volumes and prices.47/ On the contrary, Congress expressly left the

44/ 19 U.S.C. 1677(7)(B), (C)(i). See also 1979 Senate Report, supra
note 39, at 86-87.

- 45/ 19 U.S.C. 1677(7)(B), (C)(ii). See also 1979 Senate Report,
supra note 39, at 87.

46/ 19 U.S.C. 16777(7)(C) (4ii) (II).

47/ The broadest congressional consideration of the analysis of
"*material injury" is found in the legislative history of the Trade
Agreements Act of 1979. See 1979 Senate Report, supra note 39, at

- 86=-88. When explaining the factors the Commission is to examine, the
Report states: "With respect to volume of imports, the ITC would
consider whether the volume of imports is significant, or whether
there is any significant increase in that volume, absolutely or
relative to production or consumption in the United States. With
respect to prices in the United States of the like product, the ITC
would consider whether there has been significant price undercutting
by the imported merchandise, and whether such imports have depressed
or suppressed such prices to a significant degree." Jd. at 86-87.
The report continues by requiring the Commission to consider "all
relevant economic factors which have a bearing on the state of that
industry and certain factors are specified [in the statute)." Id. at
87. No particular methodology is suggested. .

The 1979 House Report offers even less guidance. §See 1979 House
Report, supra note 39, at 46-47 ("the significance of the various
factors affecting an industry will depend upon the facts of each
particular case."). The report states that, depending on the facts
of the case, only a small volume of imports may he necessary to cause
material injury, but that the same volume may not be significant in
" another case. Jd. at 46. The report draws a similar conclusion
(continued...)
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+ selection of the best method of analysis to the discretion of the
» Commission: "The determination of the ITC with respect to causation
is...complex and difticult, and is a matter for the judgment of the
‘ITC."48/ | " | . .. |
As I have noted above, like my colleagues I have generally »
assessed the condition of the industry by looking at the reported
trends in the factors that measure the industry's condition. One can
look at the behavior of a particular factor over time and tell at a
» glance whether the industry is doing better or worse ‘with respect to
that factor than it did in previous periods 12/ o
I do not, however, generally use trend analysis to resolve the
- issue of causation. "Many factors besides dumped imports_affect the
performance of domestic producers. The operatin; and financial
performance of any industry depends on a great many factors within.
the broad areas of costs of production, the level and characteristics
of domestic demand, the level and characteristics ot domestic supply,
and the volume and prices of both fairly traded and unfairly traded
. imports from many different countries. We can never determine with

. total precision the exact impactlof any one ot the many factors

B

1_/(...continued) '
about prices, stating that a small price differential may have a
determinative effect on sales elasticity in some cases, but not “in
others. JId. This section of the report does seem to indicate a
preference for economic analysis of the factors present in each case.
48/ 1979 Senate Report, supra note 39, at 75.

49/ As I note above, there may be some -question whether the
Commission's traditional assessment of the condition of the domestic
industry resulting from this analysis of trends in performance
~indicators in fact fully responds to our statutory mandate. (See
Microdisks, supra note 34 (Additional Views.of Commissioner Ronald A.
.cass) .
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withir these broad areas. Nevertheless, our responsibility in a
dumping case is to isolate the relevant impact of dumped imports and
then to assess whether that impact is "material." That does not mean
that we'should wejgh the impact of dumped imports against the impact
of other factors. It simply means that we should satisfy ourselves
that the relevant adverse impact of dumped imports is itself
sufficiently large to be "material®” within the bounds of Section
771(7) (A) of the Tariff Act of 1930.

In my view, trend analysis is a difficult tool to use for
identifying the effects of dumped imports, for separating those
effects from the effects of other factors operating in the
marketplace, and for then making a judgment about whether the effects
of dumped imports are material. I think it is risky to try to
evaluate the extent to which movements in one factor have caused
movements in other factors simply by observing the size of those
movements and whether they occurred at about the same time.

It appears to me that it was in part the difficulties of
traditional trend analysis that led to the remand of the Commission's
causation analysis in this case. The original Commission opinion in
this investigation cited the small size and stable trend of import
market share and then concluded that dumped imports did not cause
material injury. -The court remanded the Commission's determination
‘because the Commission had not provided any analysis necessary to
1ink the cited facts with the ébnclulion. The case was remanded for
the Commission to consider the "ligﬂificance of thfe] trend [of
import volume and peﬁetration] and its relationship to other facts
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uncovered in the investigation." As I discuss further helow,
assessing the significance of a particular volume or market
penetration of dumped imports involves making explic1t or implic1t
judgments about the magnitude of the elasticities of demand, supply,
and product substitutability that characterize the aggregate forces
at work in the marketplace under investigation. ’

It is for this very reason that I generally resolve the issue of
causation by applying the timé-tested tools of elementary economics
-- including explicit consideration of relevant elasticities -- to
the facts gathered by the staff and reported in the investigation 5_/

Much attention has recently been devoted to the role of
so-called elasticity analysis (a term I did not create) in Commission

investigations.51/ To me, elasticity analysie.means nothing more |

E 0/ The explicit use of standard tools of economics has the advantage

of increasing the transparency and predictability of the results of
our investigations. It is true that the facts differ in every case,
and necessarily must be considered on a case-by-case basis. But it
is nonetheless possible to make our decisions more predictable  and
transparent by placing heavy and explicit reliance on the tools
provided by economics and statistics. It seems obvious to me that if
the Commission administers the dumping and countervailing duty
provisions in such a way that the results of cases are difficult to
predict and equally difficult to understand, it will lead to a belief
on the part of U.S. producers and importers that our decisions are
arbitrary and irrational. In my view, sound economic and statistical
analysis, and less reliance on isoclated snippets of anecdotal :
evidence, will lead to more predictable application of our trade
laws, which in turn will lead to greater confidence in the integrity
of our proceedings.

51/ See Color Picture Tubes, supra note 38; See also Internal

Combustjion Engine Industrjal Forklift Trucks from Japan, Inv. No.
731-TA-377 (Final), Hearing Transcript, April 13, 1988 (colloquy

between Commissioners and counsel and experts for the parties
regarding the use of elasticity estimates in Commission
investigations); and A. Eckes, "Economic Illusions and Trade
Remedies: An ITC Commissioner's Perspective," Remarks of Commissioner
_Alfred Eckes, U.S. International Trade Commission, Conference on
(continued...)
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than the explicit use of sound economics in analyzing the facts at
issue in a case. As explained by the Director of the Commission's
Office of Economics: "Elasticity analysis is simply microeconomic
analysis, involving a systematic study of the responsiveness of
quantities demanded and supplied to price changes resulting from
- pérticular actions."52/

As I noted earlier, there is nothing in the statutes or the
.iegislative history to tell us how we must analyze the factors
pertaining to the issue of causation in a case. I use standard tools
of economics because they help me focus my analysis on the effects of
the dumped imports. Domestic output, prices, and revenues are always
determined by a host of factors in addition to the imports under
investigation. The concept of elasticity is particularly useful for
evaiuating whether the reported facts relating to the volume and
prices of imports have a sufficiently strong causal relationship to
the facts relating to domestic prices, production, and financial
performance.

,'While they may be troubling or mysterious to some, elasticitieé
are just simple tools of standard economics. "Elasticity" is nothing
more than a fancy term used in economics to refer to the extent to
which one particular factor responds to a second factor, and an

"glasticity estimate" is nothing more than a gquantitative judgment

51/(...continued)

Economic Issues and Trade Policy, April 15, 1988, Boston,
Massachusetts [hereinafter cited as Economic Illusions].

52/ Memorandum from the Director, Office of Economics, Memorandum
EC~K~470 (December ‘11, 1987), at 1. A copy of this memorandum was
attached to my views in Color Picture Tubes, gupra note 38, as
Appendix "A".
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Atabout the degree of that :ésponsiveness., Whether or not the
Commission ever expressly uses the terms in our analysis, three
elasticity estimates are nonetheless present in every Commission
Title VII investigation. These three elasticities characterize tﬁe
aggregate forces of demand, supply, and product substitutability. at
work in an industry.

(1) The Elasticity of Demand. The total revenue received by

- suppliers in the U.S. market depends on both the price and the volume

- of the goods that they sell. It is axiomatic for most goods that, as
price rises, the quantity demanded in the market falls, other things
being equal. In other words, because customers do notAhave unlimited
resources, they will seek out substitutes as price increases. 1It is
equally true that the opposite also generallyloccurs. As price
falls, the quantity demanded generally increases.. That is, customers
will find the cheaper product more attractive in light of the prices
of avai;able alternatives. The "elasticity of demand" simply states
in quantitative terms the relationship between aggregate change in

© the price of a product offered in the U.S. market and aggregate |
chanées in the quantity of that product that will be purchased by
U.S. customers.53/ When we ask a witness, "How sensitive to changes
in price is domestic demand for the product under investigation?", we
might equally ask "How elastic is demand?". Both questions mean the

same thing.

* 53/ To be precise, the elasticity of demand is the ratio of the
percent change in quantity demanded to percent change in priqe.
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(2) The Elasticity of Domestic Supply. The elasticity of domestic
supply measures in the aggregate how domestic producers collectively
respond to rising or falling prices. As prices rise, producers are
generally willing ﬁo produce more of the product and, as prices fall,
they generally produce less of the product, other things being equal.
The degree to which producers are able and willing to expand or
contract production varies from industry to industry. When we ask,
®"How responsive in the aggregate is domestic output of a product %o
changes in the price of that product?", we are asking the same
question as "What is the elasticity of domestic supply?".54/ The
elasticity of domestic supply is simply a quantitative statement of
the relationéhip between prices in the market and unit volumes that
producers are willing to supply. .

(3) The Elasticit £ bstitut between the Domestic oduct and
the Imported Product. 1In nearly every dumping case the parties
debate the degree to which the domestic and imported products are
fungible or close substitutes. This debate is an essential element
of the analysis of whether lower import prices will .actually result
in lower sales and prices for domestic products. Unless customer
tastes change, if the imported and domestic products are not close
substitutes, a decline in the price of the imports will not persuade
many customers to buy the imports in lieu of the domestic
‘alternative. The higher the degree of substitutability, the greater
the likelihood that a given decline in the price of ihe imports will

54/ To be precise, the elasticity of domestic supply is simply the
ratio of the percent change in quantity supplied to the percent
change in price. .
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directly translate into lost domestic sales. The oentral role played
by this factor is illustrated,by the attention given to the question
of product tungibility in the commission opinions in this
investigation. The aggregate degree of substitutability or
:unoibility between the domestic product and the imported product
under investigation is measured 