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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 731-TA-326 (Final)

FROZEN CONCENTRATED ORANGE JUICE FROM BRAZIL

Determination

On the basis of the record 1/ developed in the subject investigation, the
Commission determines, 2/ pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)), that an industry in the United States is materially
injured or threatened with material injury 3/ 4/ by reason of imports from
Brazil of frozen concentrated orange juice, provided for in item 165.29 of the
Tariff Schedules of the United States, that have been found by the Department

of Commerce to be sold in the United States at less than fair value (LTFV).

Background

The Commission instituted this investigation effective October 23, 1986,
following a preliminary determination by the Department of Commerce that
imports of frozen concentrated orange juice from Brazil were being sold at
LTFV within the meaning of section 731 of the Act (19 U.S.C. § 1673). Notice
of the institution of the Commission's investigation and of a public hearing
to be held in connection therewith was given by posting copies of the notice
in the Office of the Secretary, U.S. International Trade Commission,

Washington, DC, and by publishing the notice in the Federal Register of

November 26, 1986 (51 F.R. 42945). The hearing was held in Washington, DC, on

March 12, 1987, and all persons who requested the opportunity were permitted

to appear in person or by counsel.

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(1)).

2/ Chairman Liebeler and Vice Chairman Brunsdale dissenting.

3/ Commissioners Eckes and Lodwick find that the domestic industry is
threatened with material injury. They also find that the domestic industry
would not have been materially injured but for the suspension of liquidati?n
during this investigation.

4/ Commissioner Rohr finds that the domestic industry is materially injured.






VIEWS OF COMMISSIONER ECKES AND COMMISSIONER LODWICK

We determine that an industry in the United States is threatened with
material injury by reason of imports of frozen concentrated orange juice
(FCOJ) from Brazil which the Department of Commerce determined to be sold at
less than fair value (LTFV). We further determine that even without the
suspension of liquidation during this investigation, the domestic industry
would not have been materially injured by reason of the LTFV imports at this
time.

Our deterﬁination is based on the fact that the domestic industry is
experiencing financial difficulties due, in part, to the series of recent
freezes which have affected the Florida orange crop. It is against that
background that the LTFV imports achieved an increasing market penetration,
suppressed and depressed prices, and maintained significant inventories in
both the U.S. and Brazil. These trends are now having an adverse effect upon
the domestic industry. Moreover, the capacity of the Brazilians to produce an
increasing amount of FCOJ ensures continued, significant levels of imports,
and increasing adverse effects caused by such imports. These facts support a

finding of a threat of material injury to the domestic industry.

Like product and domestic industry

In title VII investigations, the Commission must determine if the

domestic industry is materially injured or threatened with material injury by

reason of the imports subject to investigation. i/ To make its

1/ The imported products subject to investigation is frozen concentrated
orange juice for manufacturing. 51 Fed. Reg. 20321 (1986).



determination the Commission must define the like product and domestic

industry. 2/

Like Product — The imported article subject to this investigation is
frozen concentrated orange juice for manufacturing (FCOJM). = FCOJM is a
highly concentrated form of FCOJ. 4/ Domestic extractors 3/ manufacture

FCOJM by extracting orange juice from oranges, removing water from the orange

. . . 6/ .
juice, and then freezing the remaining concentrate. = The resulting

concentrate can be reconstituted into orange juice by adding water. To form

reconstituted orange juice, between six to seven units of water must be added

to each unit of FCOJIM. z/ FCOIM is stored in bulk, either in 55 gallon

8
drums or in tanks which can hold up to 100,000 gallons or more. 8/

2/ Section 771(4)(A) of the Tariff Act of 1930 defines "industry" as the
“"domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product." 19 U.S.C. § 1677(4)(A). “Like
product", in turn, is defined as a "product which is like, or in the absence
of like, most similar in characteristics and uses with, the article subject to
an investigation . . . ." 19 U.S.C. § 1677(10).

3/ 51 Fed. Reg. 20321 (June 4, 1986).

4/ See also Report of the Commission (Report) at R-10, and R-12-13
(listing various definitions used in the Commission report to describe the
different types of FCOJ and orange juice).

5/ The term “extractors" is used throughout this opinion to mean the
companies which extract the orange juice from the oranges and process it
further into FCOIM, retail strength FCOJ, single strength orange juice, or
some other orange juice product. In previous Commission determinations, the
term “processor" was used instead of the term extractor. In the orange juice
business, however, the term "processor" is also used to refer to those
companies which reconstitute the FCOIJM into retail strength FCOJ and into
single strength orange juice. In order to avoid any confusion about which
segment of the industry we are discussing, we will use the terms “extractors"
and "reconstitutors" respectively rather than the term "processor."

6/ The manufacturing process is more fully described in the report. See
Report at R-14-17.

7/ By comparison, retail FCOJ only requires that three units of water be
added to it in order to form reconstituted orange juice. .

8/ The large storage tanks make up "tank farms" which can store the FCOIM
until it is further processed or shipped.

N



In the previous investigations involving FCOIJM from Brazil, the

Commission defined the like product to be “FCOJ". 8/

In this final
investigation, all of the parties have argued that the Commission should
change that like product definition.

The petitioners'lg/ argue that the like product in this investigation
should be defined as FCOJM. 11/ Petitioners argue that the Commission
should not include retail FCOJ (FCOJR) or single strength orange juice (SSOJ)
in the definition of the like product, since only FCOJM is imported from

Brazil.

The domestic respondents 12/ argue that the like product should include

9/ See Frozen Concentrated Orange Juice from Brazil, Inv. No. 701-TA-184
(Pre11m1nary), USITC Pub. 1282 at 4 (1982); Frozen Concentrated Orange Juice
from Brazil, Inv. No. 701-TA-184 (Final), USITC Pub. 1406 at 3 (1983) (views
of Chairman Eckes); id. at 18 (views of Commissioner Stern); Frozen
Concentrated Orange Juice from Brazil, Inv. No. 751-TA-10, USITC Pub. 1623 at
11 (1984) (views of Commissioners Eckes, Lodwick, and Rohr); id. at 28 (views
of Chairwoman Stern); id. at 44 (views of Vice Chairman Liebeler); Frozen ‘
Concentrated Orange Juice from Brazil, Inv. No. 731-TA-326, USITC Pub. 1873 at
5 (1986) (views of Vice Chairman Brunsdale and Commissioners Eckes, Lodwick,
and Rohr); id. at 20 (views of Chairman Liebeler); id. at 35 (views of
Commissioner Stern).

For convenience, the four previous FCOJ investigations will hereinafter
be referred to as: FCOJ(CVD) (P), FCOJ(CVD) (F), FCOJ Review, and
FCOJ(AD) (P) respectively.

10/ The petitioners include Florida Citrus Mutual (FCM), an association of
citrus growers, and six domestic extractors.

11/ Post-hearing brief of the Petitioners at 1-2 (March 19, 1987)
(hereinafter “Petitioners posthearing brief"). See also Hearing Transcript
(Tr.) at 92,

12/ The term "domestic respondents" refers to the domestic extractors that
oppose the present petition. These respondents include the National Juice
Products Association (NJPAR), an association of fruit juice manufacturers, and
six domestic extractors.




1 .
all orange juice, including FCOJM, FCOJR, and SSOJ. 13/ In making that

argument, they state that the only major difference between FCOJM, FCOJR, and
SS0J is the level of concentration of the orange juice. 14/ The Brazilian

15/
respondents — have also argued that the like product should be defined to
include "orange juice of all concentrations." 16/
All of the subject Brazilian imports enter the United States in the form

of FCOJM. Domestic FCOJM is thus the product which is “identical" to the

. 7 . . Y
imported product. 17/ Moreover, FCOJM differs in significant respects from

FCOJR and SSOJ.

Extractors make very little SSOJ or FCOJR directly from oranges, while

18/

all FCOIM is made directly from oranges. FCOIM is easier to store and

13/ Prehearing Brief of the National Juice Products Association et al. at
3-6 (March 9, 1987) (hereinafter “Domestic respondents prehearing brief");
Posthearing Brief of the National Juice Products Association et al. at 7
(March 19, 1987) (hereinafter "Domestic respondents posthearing brief"); and
Post-Hearing Brief of the Proctor & Gamble Company and the Citrus Hill
Manufacturing Company at 3-4 (March 19, 1987) (hereinafter "P&G's posthearing
brief"). See also Tr. at 146.

14/ We note that in the preliminary investigation, the domestic respondents
apparently believed that the like product should be defined as FCOJ. See
Comments of the National Juice Products Association at 3 (June 5, 1986)
(arguing that growers should not be included in the domestic industry since
they do not produce the like product, i.e. FCOJ).

15/ As used throughout this opinion, the term "Brazilian respondents" or
“Brazilians" refers to the Brazilian companies that export FCOJM which is sold
at LTFV, as well as those American companies which have corporate ties to
those Brazilian companies and act only as reconstitutors of imported FCOJM
rather than as extractors of round oranges.

16/ See Prehearing Brief on behalf Sucocitrico Cutrale, S.A. et al. at 9-14
(March 9, 1987) (hereinafter "Brazilian respondents' prehearing brief"). We
note, however, that in the preliminary investigation the Brazilian respondents
argued that the like product should be defined as including only FCOJM.
Transcript of the staff conference (Conference Tr.) at 124; see also
Post-Conference Brief on Behalf of Cargill Citro-America, Inc. et al. at 3
(June 5, 1986).

17/ The products are "identical" in their concentration levels. A given
quantity of either domestic or Brazilian FCOJM, however, may differ in color,
flavor (brix acid ratio), and defects. Report at R—-15-R-16. Such
differences, however, do not appear to have a measureable effect on prices.
Id. at R-87-88.

18/ Id. at R-11. 6



transport than SSOJ or FCOJR. 19/ FCOJM can be stored for up to three
years; 20/ SS0J cannot be stored for extremely long periods of time. FCOIM

is traded on the future's market; SSOJ and FCOJR are not. FCOJM is imported
from Brazil; SSOJ and FCOJR are not. FCOJM is sold in bulk; SSOJ and FCOJR

are sold at the retail level. 2/

The Commission's like product determination is based on the facts of each
investigation. Therefore, the Commission may refine its like product
definition when it gathers further information in its investigation and when
the parties have advanced new arguments not addressed in prior Cpmmission
determinations.

As noted above, in previous investigations the Commission defined the
like product to be simply "FCOJ". It does not appear, however, that the
Commission was asked in those investigations to differentiate between FCOJM
and FCOJR for purposes of its like product definitiqn. Based on the concerns
raised by the parties in this investigation, however, the Commission examined
whether it should refine its like product definition in light of its
continuing investigation into the nature of the domestic industry.

FCOIM is the only product imported from Brazil. As noted above, FCOJM
differs in many respects from FCOJR and SSOJ. Thus, domestic FCOJM is the
product which is "like" the imported product. Therefore, we have determined
that the like product in this investigation is FCOJIM.

Domestic Industry -—— In the previous FCOJ investigations, the

Commission defined the domestic industry to include both growers of

19/ Id. at R-13.

20/ Id. at 96.

21/ Moreover, FCOIM must have water added to it before it can be consumed;
SS0J can be consumed directly.



"round oranges" 22/ and extractors involved in the production of

FCOJ. 23/

The Commission's definition of the domestic industry is a
determination which is based upon the record developed in each investigation.

In the present investigation, both the Brazilian and domestic respondents
argue that the Commission should not include any orange growers within the
definition of the domestic industry. The petitioners, on the other hand, have
argued that the Commission should again define the domestic industry as
including both growers and extractors.

Petitioners argue that the Commission should define the industry to
include both extractors and growers of round oranges, since there is a single,

continuous line of production from round oranges (excluding navel oranges) to

FCOIM and there is a commonality of economic interest between the growers and

22/ "Round oranges" are the oranges that are primarily used to make orange
juice. Report at R-3. These oranges differ from “specialty" oranges, such as
temples, tangelos, tangerines, and mandarins, which are primarily eating
oranges. Id. at R-3—-4. Specialty oranges have different physical
characteristics, such as their ease of peeling, which makes them better suited
for eating than some other types of oranges. Under Florida regulations
"orange juice" cannot contain have more than 10 percent of its juice from
specialty oranges. Id. at R-3. .

The term round oranges refers to both "juice oranges" and navel
oranges. Juice oranges are primarily grown to be processed into FCOJM. Id.
at R-5. Navel oranges, although considered to be round oranges, are primarily
grown for eating. Only the navel oranges which cannot be sold on the fresh
market are processed into FCOJM.

23/ See FCOJ(CVD) (P) at 7; FCOJ(CVD) (F) at 3 (views of Chairman Eckes);
id. at 20 (views of Commissioner Stern); FCOJ Review at 11 (views of
Commissioners Eckes, Lodwick, and Rohr); id. at 30 (views of Chairwoman
Stern); id. at 45 (views of Vice Chairman Liebeler); FCOJ(AD) (P) at 9, id. at
20 (views of Chairman Liebeler); id. at 35 (views of Commissioner Stern). The
Commission, however, used the term processors rather than the term extractors.

In reaching those decisions, the Commission relied on such facts as:
the vast majority of round oranges were used to make FCOJ; there was a single,
continuous line of production from round oranges to FCOJ; 60-80 percent of all
round oranges were sold on a non-priced basis through grower-owned
cooperatives or through "participation plans"; and there was a high degree of
interlocking ownership.




24/

the extractors. —

The domestic respondents argue that the Commission should define the
industry to include all aspects of the industry that actually produces and

sells orange juice. 25/ They argue that extractors and reconstitutors

should be included within the domestic industry. 26/ but the growers should

not. 27/ The domestic respondents contend that there is not a single,

28/

continuous line of production from oranges to FCOJM. Further, they

state that there is not a commonality of economic interests between the
growers and the extractors, because more oranges were sold on the cash market
in 1985/86 than were sold on the cash market during the period of previous
FCOJ investigations. 29/ The domestic respondents also note that there are
a significant number of extractors that oppose the petition. 30/

The Brazilian respondents have also argued that the domestic industry
consists only of extractors. 3y They argue that growers should be excluded

from the definition of the domestic industry because there is no single

continuous line of production and because there is no commonality of economic

24/ See Petitioners' posthearing brief at 2-3; Tr. at 9-12. Petitioners
also argue that reconstitutors do not make FCOJM, and so should not be
included within the industry. They further argue that growers of navel
oranges should not be included within the domestic industry because navel
oranges are not primarily juice oranges. See, e.q., Tr. at 8, 90.

25/ Domestic respondents' posthearing brief at 7-8.

26/ 1Id. at 8.

27/ Domestic respondents' prehearing brief at 6-18.

28/ Id. at 11.

29/ 1d. at 13. They argue that the partial participation plans (i.e.,
participation plans with a guaranteed floor price) are not real participation
plans because the growers and extractors do not share all of the risks. P&G's
posthearing brief at 5.

30/ P&G's posthearing brief at 5; Domestic respondents' prehearing brief at
15-18,

31/ Brazilian respondents' prehearing brief at 15-22,
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32/

interests between the growers and the extractors. =

At the outset of our analysis, we note that the domestic industry
includes the extractors which extract orange juice from oranges and process it
into FCOJM, since such extractors produce the like product. The domestic
industry, however, does not include reconstitutors, since they further process
FCOIJM but do not manufacture FCOJM.

In prior investigations involving imports of a processed agricultural
product, the Commission has defined the domestic industry to include not only
processors of the like product, but also the growers of the unprocessed

agricultural product in those instances where the growers function effectively

as part of the processing industry. 33/

In analyzing whether the growers of the raw agricultural product should

be included within the definition of the domestic industry producing the

4
processed product, the Commission has looked at two factors. 34/ The

32/ 1d.

33/ See, e.q., Certain Red Raspberries from Canada, Inv. No. 731-TA-196
(Preliminary), USITC Publication 1565 (August 1984); Lamb Meat from New
Zealand, Inv. No. 701-TA-80 (Preliminary), USITC Publication 1191 (November
1981). See also Tomato Products from Greece, Inv. No. 104-TAA-23, USITC
Publication 1594 (October 1984). :

The Commission's analysis regarding agricultural products is based on
the language used in the legislative. The Senate report accompanying the
Trade Agreements Act of 1979 states in pertinent part:

Because of the special nature of agriculture . . ., . special problems
exist in determining whether an agricultural industry is materially
injured. For example, in the livestock sector, certain factors
relating to the state of a particular industry within that sector may
appear to indicate a favorable situation for that industry when in fact
the opposite is true. Thus, gross sales and employment in the industry
producing beef could be increasing at a time when economic loss is
occurring, i.e., cattle herds are being liquidated because prices make
“ the maintenance of the herds unprofitable.

S. Rep. No. 249, 96th Cong., 1lst Sess. 88 (1979).
34/ See, e.g., Certain Fresh Atlantic Groundfish from Canada, Inv. No.

701-TA-257 (Final), USITC Pub. 1844 at 6 (May 1986). 10
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Commission has looked to see (1) whether the raw agricultural product eﬁters a
single, contindous line of production resulting in the like product, and

(2) whether there is a commonality of economi; interests between the growers
and processors.

In the present investigation, the Commission found that an average of 73

. 35/
percent of all U.S. round oranges are processed in some way. —  The

Commission also found that 84 percent of all juice oranges 36/ are
processed. Of the oranges that are processed in 1985/86, the vast majority of

them were processed into FCOJM. 31/

Thus, the growers of both juice oranges
and round oranges satisfy the single, continuous line of production

criterion. 38/ Having found that the first factor in our analysis is

35/ Report at R-5. The report also shows that 96 percent of all oranges
processed are round oranges. We note that only about 3 percent of all
processed oranges are specialty oranges. Id. at R-6, table 1. Moreover,
although specialty oranges can be used to make orange juice, Florida
regulations state that juice cannot be classified as “orange juice" if juice
from specialty oranges accounts for more than 10 percent of the juice. Id. at
R-3.

The domestic respondents argued the Commission should look at all
orange growers when examining the issue of including growers within the
industry. While we have considered this argument, we believe that it would be
inappropriate to include the growers of non—round oranges within the ranks of
the growers we examine. Specialty oranges are grown primarily for the fresh
market, and so can be distinguished from juice oranges. Id. at R-4, figure 1;
~see also FCOJ(CVD) (P) at 3—4. Because the focus of growers producing
specialty oranges is on the fresh market, including those growers within the
scope of the growers we examine would inappropriately divert attention away
from growers who are primarily interested in producing oranges for FCOJM.

36/ The report defines juice oranges as all round oranges except navel
oranges. Report at R-3. Only about 20 percent of navel oranges are processed.

37/ 1d. at R-11, figure 4.

38/ We note that the figures regarding the number of oranges processed into
FCOJM are confidential. However, we are satisfied that given the nature of
the FCOIM industry, the figures are sufficient to lead us to conclude that
there is a single, continuous line of production. We also note that although
the figures for all round oranges are lower than for juice oranges, we have
determined to include the growers of round oranges (i.e., juice oranges and
navel oranges) in the industry. To exclude the growers of navel oranges from
the industry would exclude almost all of the growers of round oranges located
in California.

11
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satisfied, we now examine whether there is a commonality of economic interests
between the growers and the extractors.

In previous investigations, the Commission found that the extractors
and the growers had common economic interests because of the purchasing
arrangements that exist between them. In those investigations, the Commission
found that the majority of round oranges were sold either through
cooperatives, through “participation plans“, or through intracompany transfers
rather than through the cash market. All of those arrangements tie the
returns of the growers and the processors together.

Growers that are members of a cooperative deliver their oranges to a

33/ As

cooperative—owned extracting plant for processing and marketing.
payment for their oranges, the grower—members receive the net proceeds
obtained by the cooperative from the FCOJM. The share of the proceeds
obtained by each grower-member is determined by the amount of oranges
delivered to the cooperative. In a cooperative, the return received by the
grower is thus directly connected with the cooperative—extractor's return from
the FCOJM produced.

Under a participation plan a grower agrees to sell his oranges to an
extractor in exchange for a return based on the final amount received by the

40/

extractor from the FCOJM manufactured from the grower's oranges. —  There
are two types of participation plans, "full" participation plans and "partial"
participation plans. 41/ The return received by growers involved in a full

participation plan is determined almost solely by the final price received by

39/ Report at R-19.

40/ Both cooperative extractors and corporate extractors may purchase
oranges thirough participation plans.
41/ Report at R-19.

12
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the returns generated from the FCOJM produced from the grower's oranges.
Growers in a partial participation plan receive a guaranteed "floor" price for
their oranges, and receive at least part of any additional amount received by
the extractors from the FCOIM. In both full and partial participation plans,
the growers return is tied to the extractors' return, and both growers and
extractors share some of the risk involved in the manufacture and sale of the
FCOJM.

Additionally, mény of the large extractors own their own groves. These
extractors not only purchase oranges through a cooperative arrangements or
through participation plans from other growers, but also process the oranges
grown in their own groves. In the case of extractor—owned groves, there is
.again a direct connection between the extractor and the grower.

In this investigation, the Commission was able to gather further
information from both growers and extractors regarding how oranges are
purchased. Questionnaire responses from large growers A2/ indicate that in

1985/86 9 percent of their oranges were sold in the cash market. 43/ The

remainder of the processed oranges were sold through cooperatives (25

percent), full participation plans (23 percent), partial participation plans

42/ .The large growers that answered the questionnaire represented 21
percent of the round orange acreage and 19 percent of the oranges processed in
1985/86. Id. at R-21, table 4 n.1. The medium and small growers that
responded to the Commission's questionnaires represent less than one percent
of both acreage and processed oranges. Id. at R-22, table 5 nn. 1-2. Because
the information from the small and medium growers represents such a small
amount of the production of round oranges, we will only discuss the
information from the large growers. We also note that although the
information involved was supplied by large growers representing only about 20
percent of the round orange production, it is the best information the
Commission has regarding this aspect of the growers' operations. Moreover,
much of the information gathered in this investigation regarding growers'
operations is new and is not available from any other source.

43/ Id. at R-21, table 4.

13
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(27 percent), and through intracompany transfers (16 percent). Thus,
information on sales by the large growers indicates that over 90 percent of
their sales were made using some non—-cash arrangement.

The report also contains information from the extractors on this issue.
In 1985/86 the figures for all extractors indicates that 29 percent of
processed oranges were purchased on the cash market. a4/ These figures also
show that the remainder of the processed oranges were sold through
cooperatives (18 percent), full participation plans (19 percent), partial
particpation plans (26 percent), ahd through intracompany transfers (9
percent). The figures also indicate that the volume of oranges purchased on
the cash market varied over the period of investigation from 30 percent in
1982/83 to 36 percent in 1983/84 to 45 percent in 1984/85. Thus, while the
amount of cash market purchases rose during part of the period under
investigation, that rise appears to have been caused by the most recent series
of freezes which caused extractors to buy a large amount of the oranges on the
cash market to guarantee continued sources of supply and to maintain the
capacity utilization of their extracting equipment. The lower cash market
sales figures for 1985/86, however, indicate that the extractors and growers
are returning to the closer economic links that characterized the industry in
prior years.

The commonality of economic interests between the growers and the
extractors is also illustrated by the fact that prices for oranges and prices
for FCOJM have shown quite similar patterns of increases and decreases over

45/

the last ten years. ==  The "on-tree" orange prices, spot market orange

44/ 1d. at R-23, table 6. We note that these figures differ from the
figures for the growers because of their differing coverages.

45/ Id. at R-81, figure 5. 14
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prices, and FCOIJM drum prices all rose through 1984/85 before dropping sharply
in 1985/86.

L3
Moreover, over 80 percent of the cost of domestic FCOIJM can be attributed

4 . .
to the cost of oranges. a6/ That fact provides cooperatives and other
buyers of fruit with the incentive to help growers lower production costs
through higher yields and better management. Evidence that the cooperatives

are economically linked to the growers in this manner can be found in the fact

that cooperatives provide grove care, maintanence, and harvesting services to

. A7/
grower—members. —

We note that a significant number of extractors have expressed their

28/ e find, however, that after

opposition to the present petition.
weighing the various information regarding the commonality of economic
interest between the growers and the extractors that the opposition of certain

extractors does not indicate that the growers should not be considered to be

part of the domestic industry. 32/ Moreover, we find that a proper

46/ Tr. at 12; Petitioners' prehearing brief at 7-8. Cf. Brazilian
respondents' prehearing brief at Exhibit 3 (showing that oranges account for
about 58 percent of the value of FCOJR made from only U.S. oranges).

47/ Report at R-19.

48/ 1In the past, the Commission has found that such information is evidence
that the growers and processors of an agricultural product have divergent
economic interests. See Certain Fresh Atlantic Groundfish from Canada, Inv.
No. 701-TA-257 (Final), USITC Pub. 1844 at 8 (1986). We note, however, that
the processors.expressing opposition in Groundfish represented a greater
amount of the production of the processed product than does the extractor
opposition expressed in the present investigation. 1Id. at 18.

49/ The extractors in opposition are more dependent on Brazilian imports
than are those supporting the petition. See, e.q., Report at R-26, table 8.
Additionally, they sell most of their production as FCOJR and SSOJ rather than
as FCOJM — the like product. Id. 1In our analysis regarding the inclusion of
the growers within the domestic indusiry, we therefore determine that the
extractors in opposition do not adequately reflect the economic interests of
all the extractors and so their opposition should not be given undue emphasis
in deciding the issue of the commonality of economic interests between growers
and extractors. Cf. Certain Fresh Atlantic Groundfish from Canada, supra, at
18 (overwhelming processor opposition).

15
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understanding of the FCOJM industry requires that we analyze the information
gathered regarding both extractors and growers.

Therefore, we conclude that the domestic industry includes the extractors
of orange juice that produce FCOJM, but does not include reconstitutors. We
also determine that the growers of round oranges are included within the
definition of the domestic industry.

Related Parties — Under section 771(4)(B) 30/ in “appropriate

circumstances" the Commission may exclude from the definition of the domestic
industry Llhose producers which are related to exporters or importers, or are
themselves importers of the dumped goods. 31/

In past FCOJ investigations, the Commission has not excluded any
extractors from the domestic industry pursuant to the related parties
provision. 52/ The Commission did not exclude any firms because it noted
that all firms imported FCOIJM during the period under investigation. =1
Therefore, excluding all of the extractors would mean that the domestic
industry was composed only of growers. The Commission determined that such a

domestic industry definition would be inappropriate.

50/ 19 U.S.C. § 1677(4)(B).

51/ In its final determination, Commerce used the related parties provision
as part of its determination regarding standing. Commerce's determination
regarding standing is reproduced in an appendix to the Commission report. See
Report, Appendix A, at A-4-A-6. We do not comment on the outcome of
Commerce's standing determination inasmuch as it preserves the related parties
issues for a final determination by the Commission. However, the analysis of
the proper scope of the domestic industry is delegated by statute to the
Commission and is independent of related findings by the Department of
Commerce. Nor is our analysis bound in any way by Commerce's use of the
related parties provision.

52/ See, e.gq., FCOJ(AD) (P) at 8 (Views of Vice Chairman Brunsdale and
Commissioners Eckes, Lodwick and Rohr); FCOJ Review at 45 (Views of Vice
Chairman Liebeler).

53/ There is no evidence that any domestic extracting firms own or are
owned by any of the Brazilian exporters.

16
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We again determine not to exclude any of the extractors based upon the
related parties provision. In this investigation, as in the previous
investigations, nearly all extractors import Brazilian FCOJM. We do not
believe that appropriate circumstances exist for excluding either some or all
of the extractors from the industry. However, in our analysis of the
condition of the domestic industry and the threat of material injury from the
Brazilian imports, we have considered as one of the relevant factors that a
number of extractors import significant amounts of Brazilian FCOJM which is

being sold at LTFV.

Condition of the Domestic Industry

In examining the condition of the domestic industry, we considered, among
other factors, consumption, domestic production, shipments, inventories,

employment, and the profitability of the various sectors of the domestic

. 4 cas .
industry. 54/ At the outset we note that the condition of the domestic

industry has weakened in recent years, in part because of the severe freezes
in Florida and Texas. In four of the last six crop jears 55/ orange groves
in those states have suffered freezes of varying severities that caused the
industry to lose both oranges and orange trees. 56/ Moreover, efforts to
replant the orange trees killed in the most recent freeze were slowed by the
destruction of a large number of orange trees in nurseries due to the presence
of citrus canker.

We also note that our analysis of the domestic industry reflects the fact

that due to the nature of the industry some of the statistical indicators do

54/ See 19 U.S.C. § 1677(7)(C)(iii).

55/ The Florida crop year runs from December 1 through November 30.

56/ The recent freezes occurred in the 1980/81, 1981/82, 1983/84, and
1984/85 crop years.

17
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not immediately reflect changes in market conditions as they would in other
industries. In this industry, some indicators, such as domestic production of

FCOJM, may lag behind market conditions by several years due to the time lag

between the planting of orange trees and the time they bear fruit. 57/ It

is against this background that we analyze the condition of the domestic

industry.
Apparent U.S. consumption of FCOJ, 38/ as measured by total available
59 . . ;

FCOJ, 59/ remained relatively constant throughout the period under

investigation. Total available FCOJ went from 1.3 billion gallons 0/ in

1982/83 to 1.2 billion gallons in 1983/84 to 1.3 billion gallons for both

1984/85 and 1985/86. 1/

It is estimated that there are over ten thousand growers in Florida
62/

producing oranges on a total of 349,400 acres in crop year 1985/86.

That acreage figure reflects a drop from 536,800 acres in Florida in
1982/83. 83/ Domestic production of round orange§ decreased from 211;6
million boxes in 1982/83 to 161.0 million boxes in 1983/84 to 149.7 million
boxes in 1984/85, 64/ The production figures rose in 1985/86 to 166.9

million boxes and are estimated to increase to 179.8 million boxes in 1986/87

as orange groves continue to recover from the recent freezes.

57/ An orange tree takes approximately 5 years before it begins to bear
significant amounts of fruit.

58/ The production figures used in the report are for Florida FCOJ. Since
the vast majority of the Florida FCOJ production is actually FCOJM, the
figures used in the report adequately reflect the consumption figures for
FCOJM.

59/ See Report at R-77 for the reasons that total available FCOJ is used to
measure consumption.

60/ All gallon figures referred to in this opinion refer to single-strength
equivalent gallons.

61/ Report at R-18, table 3.

62/ Id. at R-19.

63/ Id. at R-33, table 10.

64/ 1Id. at R-31, table 9. 18
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U.S. production of FCOIJM from the U.S. orange crop fell from 646 million

pounds solid in 1982/83 to 406 million pounds solid in 1983/84 before rising

to 450 million pounds solids in 1984/85 and 475 million pounds solids in

1985/86. 85/ The figures for FCOJM production thus follow a similar trend

to that exhibited by the change in round orange production, except for

1984/85. 66/

The number of workers producing FCOIJM declined from 1,378 workers in

1982/83 to 1,151 workers in 1985/86. 82/

The wages paid to those workers,
however, rose during the period under investigation. We note that the number
of workers producing FCOJM decreased in 1985/86 even though both the amount of
oranges grown and the quantity of FCOJM produced rose.

Domestic shipments of FCOJM dropped from 284 million pounds solids in

1982/83 to 210 million pounds solids in 1984/85 before recovering to 231

million pounds solids in 1985/86. 68/ These figures are expected to

increase further as the Florida orange crop recovers from the freeze
damage. 89/
The domestic industry's profitability varied significantly during the

period under investigation. In order to properly analyze the industry's

economic performance, three segments of the domestic industry must be

65/ 1Id. at R-34, table 12.

66/ Compare id. at R-31, table 9 (round orange production) with id. at
R-34, table 12 (FCOIM production). 1In 1984/85 a higher percentage of round
oranges were processed into FCOJM even though the supply of oranges was
decreasing because extractors were salvaging freeze—-damaged fruit.

67/ Id. at R-Al.

68/ Id. at R-37, table 14.

69/ We note that U.S. FCOIM exports exhibited the same trends as did U.S.
shipments. Id. at R-37, table 14.

19



20

. . 70/
examined: corporate extractors, cooperative extractors, and growers. — We

shall discuss each in turn.

For corporate extractors, net sales of FCOJM decreased from $127 million
in 1983 to $107 million in 1984 to $91 million in 1985 to $74 million in
1986. i/ Corporate operating income moved irregularly during the
investigation going from a $6.6 million loss in 1983 to a $2.8 million profit
in 1984 to a $9.8 million loss in 1985 to a $0.6 million loss in 1986.
Similarly, the ratio of operating income to net sales also moved irregularly
- from a 5.2 percent loss in 1983 to a 2.6 percent profit in'1984 to a 10.7
percent loss in 1985 to a 0.8 percent loss in 1986.

Although the financial figures for the corporate extractors show an
increasing trend from 1985 to 1986, that trend does not fully reflect what
occurred in the marketplace. After the 1985 freeze, the price of oranges
increased as the supply decreased., At the same time, the U.S. Department of
Agriculture (USDA) issued an estimate for the Florida orange crop which
estimated that the orange production would be quite low. 72/ In light of
that situation, the corporate extractors agreed to pay very high prices for

the oranges that were produced. After the extractors locked themselves into

70/ Cooperative extractors are examined separately from corporate
extractors because their accounting methods differ significantly.

71/ Report at R-55, table 27. These figqures are for corporations that sold
over 43 million pounds solids of FCOJM in 1986. Id. at R-56, table 28. One
of the companies was unable to supply quantity information, so the overall
quantity is understated.

We note that we have also examined the financial figures relating to
sales of FCOJR and SSOJ. We find, however, that because the figures for those
other products include greater amounts of Brazilian product, the figures which
most accurately reflect the condition of the corporate extractors are the
figures relating to their sales of FCOJM.

72/ See, e.g., Tr. at 137.

20
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higheE'prices, the Florida orange crop turned out to be larger than the USDA

had estimated. Thus, the corporate extractors paid prices in 1985 for oranges

that were too high in view of the available supply. 13/

As the market
stabilized following the most recent freeze year, the extractors paid lower
prices for the oranges, and their profits increased accordingly.

For cooperativeﬁ, net sales of FCOIJM rose from $70 million in 1983 to $84
million in 1984 before dropping to $75 million in 1985 and to $53 million in

74
1986. 78/ Cooperative net proceeds resulting from member and nonmember

sales before taxes rose from 1983 to 1984 before dropping in 1985 and

1986, 75/ The ratio of net proceeds from member and nonmember sales before

taxes to net sales remained relatively constant throughout the period under
investigation.
The quantity of sales of FCOJM by cooperatives dropped from 1984 to 1985,

76/ The average price per

' and then remained relatively constant in 1986.
pounds solids, however, showed a different trend. The unit value for
cooperative FCOIM sales was relatively constant in 1984 and 1985, dropping
from $1.65 to $1.62. In 1986, however, the unit value fell sharply to $1.14.

Since the price received for FCOJM is passed onto the grower—member, this

73/ This conclusion is supported by the fact that the average unit value of
oranges sold using partial participation plans were higher than those sold by
other methods since the guaranteed floor price was set at a high amount. See
Report at R-24, table 7.

74/ 1d. at R-67, table 37. We note that we have also examined the
financial figures relating to sales of FCOJR and SSOJ. We find, however, that
because the figures for those other products include greater amounts of
Brazilian product, the figures which most accurately reflect the condition of
the cooperative extractors are the figures relating to their sales of FCOIM.

75/ Cooperatives return almost all of the money raised from member and
nonmember sales to the grower—members, and thus act like "nonprofit"
entities. Thus, the Commission must examine different financial information
when it looks at the profitability of the cooperatives.

76/ Report at R-68, table 38.
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decrease indicates that the return to the grower for each box of oranges that
77/
were processed also decreased. —
The Commission obtained a variety of information regarding the
profitability of the growers. One indicator of profitability relates to the

prices received by growers for their oranges. On—tree orange prices and

prices for oranges sold on the spot (or cash) market rose following the last

freeze, before dropping sharply in 1985/86. 8/ After prior freezes those

prices also fell after initially rising. The recent price decrease, however,
is much steeper than any of the previous declines. Similar sharp declines
from 1984/85 to 1985/86 of the unit value of oranges purchased by cooperatives
and through full and partial participation plans are also evident. 79/
Indeed, the 1985/86 unit values are less than the unit values for 1982/83 —
the last full nonfreeze crop year. These pricing figures indicate that the
growers are generally receiving less money for their oranges, even though the
supply of round oranges has decreased since 1982/83. Additionally, the ratio
of the overall value of thngCOJ 80/ produced from the Florida crop as
compared to total FCOJ production dropped when the two most recent non-freeze
years, 1982/83 and 1985/86, are compared. 81/

The total proceeds of all growers who responded to the Commission's

77/ The return of the grower—-member will also be determined by the price of
any FCOJR and SSOJ sold by the cooperative. The average unit value price
figures which include FCOJR and SSOJ also dropped sharply from 1985 to 1986.
Id. at R-69, table 40, and R-71, table 42.

78/ 1d. at R-81, figure 5.

79/ 1Id. at R-24, table 7. Even the prices for oranges purchased through
intracompany transfers showed the same trend. Id.

80/ Separate figures for FCOJM are not available. However, the FCOJ
figures give a good indication of what was happening to FCOIM during the
period under investigation.

81/ Report at R-79, table 48.
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8
questionnaires 82/ showed that the proceeds rose from $142 million in 1983

to $177 million in 1984 to $194 million in 1985 before falling to $162 million

in 1986. 83/ The pre-tax income of by all growers showed that the proceeds

rose from $31 million in 1983 to $55 million in 1984 to $61 million in 1985
before falling to $25 million in 1986. The ratio of net pre-tax income to
total proceeds for all growers also rose from 21.7 percent in 1983 to 31.4
percent in 1984 to 31.6 percent in 1985 before declining to 15.6 percent in
1986. 83/

We also note that.other indicators regarding the growers' operations have

also decreased in 1986. The figures on the return on assets and return on

equity of the large and medium growers all rose from 1983 to 1985 before

falling sharply in 1986. 85/ The cash flows of the various growers also

86 .
increased from 1983 to 1985 before decreasing in 1986. 86/ Finally, the

growers' capital expenditures for the replanting of orange trees decreased in

1986. 81/

Based on the above information, it is evident that the domestic industry
has experienced difficulties commencing with the freezes in the early 1980s.

Information regarding all segments of the domestic industry show that the

82/ The growers who responded to the Commission's questionnaire and
provided usable financial data represent approximately 32 percent of the total
round orange acreage in the United States.

83/ Report at R-46, table 21.

84/ We note that the figures for different sizes of growers and of
different production levels show very similar trends. Almost all figures rose
through 1985 before falling sharply in 1986.

85/ Report at R-53.

86/ Id. at R-50.

87/ 1Id. at R-52, table 26. In their responses to the Commission's
questionnaires, a number of growers stated that the uncertainty in the market
regarding future's prices has made it difficult for them to borrow the capital
they need in order to replant their groves. Id. at R-32.
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industry is still experiencing difficulties, since profitability, prices, and
employment are down, even though production of both oranges and FCOJM has been
increasing. Therefore, the industry continues to be in a vulnerable position

vis—a-vis any LTFV imports. 88/

Threat of Material Injury By Reason Of Dumped Imports

Our affirmative determination in this investigation is not based on a
finding of material injury by reason of LTFV imports from Brazil. Although
the domestic industry is experiencing difficulties, the causal relationship
between the present condition of the domestic industry and the LTFV imports is
clouded by the fact that there have been two major freezes during the last
four crop years and there is time lag between investments for orange trees and
any returns from those investments. The information in the record, however,
supports a finding that the domestic industry is threatened with material
injury by reason of the LTFV imports. 82

In analyzing whether a domestic industry is threatened with material

injury, the Commission examines, among other factors, foreign capacity, market

88/ Cf. FCOJ Review at 14 (Views of Commissioners Eckes, Lodwick, and Rohr).
89/ We note that our determination in the FCOJ Review investigation was
also a "threat" determination. FCOJ Review at 5 (Views of Commissioners
Eckes, lodwick, and Rohr). See also FCOJ(CVD) (F) at 7-8 (Views of Chairman
Eckes). Our present determination is consistent with that finding since the
intervening freezes have made it difficult to ascertain whether any threat
posed by Brazilian imports has developed into material injury.

Our determination is also consistent with our finding in the
preliminary investigation that there was a reasonable indication that the
domestic industry was materially injured by reason of LTFV imports. Each of
our determinations is based on the facts of record before us. In this final
investigation, we have more and different facts before us than in the
preliminary investigation. For example, we have further information on FCOJM
as a specific product, grower finances, Brazil's changing role in the U.S.
market, and the effects of the most recent freezes on the domestic industry.
Morcover, Commerce's final determination excluded one of the major exporters
from the scope of our investigation and we have defined the like product to be
FCOIM rather than FCOJ.
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: s s . : 90 .
penetration, pricing, inventories, and other adverse trends. 80/ In making

a threat determination, the Commission must find that "the threat of material

I . _ s e . 91/
injury is real and actual injury is imminent." —

We note that our discussion below regarding our analysis of the threat of

material injury should be read in conjunction with our opinion in the FCOJ

Review investigation: The information obtained in this investigation
indicates that the adverse trends noted in our FCOJ Review opinion continue to
manifest themselves and in many cases show further downturns.

The volume of Brazilian LTFV imports rose from 1982/83 to 1983/84 before

falling in 1984/85. 23/ The import volumes rose again 1985/86. 94/ The

market penetration of the LTFV imports increased and decreased in a similar

manner, 25/ The recent increase in import penetration of the LTFV imports

occurred at the same time as overall Brazilian imports, and hence the fairly
traded imports, were decreasing. 96/ The increase of the dumped FCOIM
imports also occurred as the domestic industry began to increase its

production again.

90/ 19 U.S.C. § 1677(7)(F)(i).

91/ 19 U.S.C. § 1677(7)(F)(ii). In examining this issue, we recognize that
the FCOIM industry operates differently than do other industries. For
example, domestic production of FCOJM may lag behind market conditions by
several years due to the time lag between the planting of orange trees and the
time they bear fruit. Thus, the "real and imminent" standard requires the
Commission to determine that a threat is real and injury is imminent in light
of the conditions of trade for the FCOIJM industry.

92/ See FCOJ Review at 5-24 (Views of Commissioners Eckes, Lodwick, and
Rohr).

93/ Report at R-96. We note that most of the information regarding the
Brazilian producers is confidential. Therefore, we will only discuss general
trends.

94/ The value of the dumped FCOJM imported from Brazil followed a similar
trend, rising from 1982/83 to 1983/84, then falling in 1984/85 before rising
again in 1985/86. Id. at R-79, table 48.

95/ 1d. at R-77.

96/ 1d. at R-78, table 47.
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Since 1984 through to 1987, the Brazilian extracting companies which
produce the dumped FCOJM have increased their capacity, both in terms of the

quantity of oranges they can process per hour and in terms of the pounds

solids they can extract per hour. 87/ That increase in capacity coincides
with major increases in the number of orange trees plénted in Brazil. 928/
With the increase in the number of new plantings in Brazil, the Brazilian
extractors will have the ability to increase their FCOJM production for the
forseeable future. 23/

Not only have the Brazilians increased their capacity to increase their
production of FCOJM, but the continue to have incentives to export most of

their production to the U.S. market. Information regarding the Brazilian

companies under investigation indicates that the United States in the major

market for their FCOJM. 100/ Indeed, very little FCOJM is shipped to the

Brazilian market. Moreover, the increase of exports to Europe and other areas

has not been significant compared to the amount of FCOIJM shipped to the United

101
States. 101/

97/ Id. at R-102, table 57.

98/ See id. at R-28-29.

99/ We note that the USDA predicted that more Brazilian oranges would be
sold on the fresh market. Id. at R-99 and table 55. That prediction was
based on the assumption that orange prices in Brazil would drop under the new
monetary regulations adopted by the Brazilian government (i.e. the "“cruzado
plan"). It does not appear, however, that the cruzado plan is working. See,
e.g., Hopes Fade as Brazil's Economy Falters, Cruzado Plan Not Worth Much
After Initial Spending Spree, Washington Post, March 12, 1987, at E1. Thus,
we are not convinced that the USDA prediction will be accurate. Moreover,
although the production of oranges in Brazil is projected to decrease slightly
in 1986/87 due to the Brazilian drought, the increase in new plantings should
ensure that production will rise again in the near future.

100/ Report at R-103, table 58. :

101/ The increase in European demand is smaller than the expected increase
in Brazilian capacity resulting from increased plantings and increased
extracting capacity. Thus, it does not appear that the European market will
be able to absorb the increase in Brazilian production without a further price
decrease. Such a price decrease would also affect U.S. prices and would thus 2
harm the domestic industry.
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Brazilian FCOJM is priced and sold in U.S. dollars. The Brazilian
goverment's imposition of an export license price requires a certain amount of

hard currency earned from the sale of FCOJM to be repatriated to

Brazil. 102/ The export license price helps ensure that the Brazilians will

have U.S. dollars which will help them to meet their huge foreign debt. Thus,
the information in the record‘indicates that the Brazilian companies that have
been selling large volumes of FCOJM at LTFV will continue to sell large
volumes of FCOJM.

The Brazilian imports sold in the United States have had an effect on the
price of FCOJM sold in the U.S. The price of FCOIJM sold in the U.S. dropped
from the beginning of 1985 through to the middle of 1986. 103/ During that
time, the price for the Brazilian FCOJM was less than the price of domestic
FCOJM during several months. This fact indicates that the Brazilian FCOIM
prices were responsible, at least in part, for part of the decrease in the
U.S. FCOJM prices. Moreover, the sharp drop in domestic FCOJM prices
coincided with increasing volumes of dumped imports. As noted above, the
Brazilian companies have the ability to export increasing volumes of dumped
FCOJM to the U.S. Orange prices also declined in 1985/86 as dumped imports

. . 104/
increased in volume., =

Thus, the dumped imports will continue to have a
long—-term price depressing or suppressing effect on the U.S. price of FCOIJM
and on the price of U.S. oranges.

Both the domestic respondents and the Brazilians have argued that

102/ Report at R-92.

103/ See, e.g., Report at R-93, figure 8.

104/ Id, at R-81, figure 5. Some of the medium and small growers who
responded to the Commission's questionnaire indicated that lower prices
coupled with the uncertainty about future prices has made it hard for them to
secure loans for the replanting of their freceze damaged groves. Id. at R-32.
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Brazilian imports serve to supplement domestic supplies which decreased as a

result of recent freeze damage. The record, however, indicates that Brazil

105 .
has become an integral supplier in the U.S. market. 103/ Brazilian imports

106/ The

have increasingly entering the U.S. at ports outside of Florida.
partial year information for 1985/86 indicates that only 46 percent of the
imported Brazilian FCOJM entered Florida ports. Moreover, there was testimony
at the hearing that the Brazilian product is not just used for blending, since
it is often sold directly to reconstitutors. 107/ These trends are
significaﬁt because of the increasing amount of "chilled" orange juice that is
being consumed in the United States. 108/ While most of the chilled orange
juice sold is made from a blend of domestic and Brazilian FCOJM, Brazilian
exporters are élso supplying some of that growing market directly. Thus, the
Brazilian imports have shown a tendency to increasingly market their FCOIM in
such a manner that totally bypasses the Florida extractors.

By bypassing Florida, Brazilian FCOJM also gains a number of price
advantages over Florida FCOJM. First, such Brazilian imports do not have to

109/

pay the Florida Equalization Tax. =  Additionally, those imports save

some inland transportation costs, because they are closer to various

105/ Moreover, the fact that Brazilian imports supplement U.S. supply does
not eliminate the possibility that the Brazilian imports are injuring or
threatening injury to the domestic industry.

106/ Id. at R-94, and R-98, table 54. Cf. FCOJ Review at 17-18 (Views of
Commissioners Eckes, Lodwick, and Rohr) (discussing the change in the
marketing pattern of Brazilian imports).

107/ Tr. at 114,

108/ See, e.q., Tr. at 84. Cf. FCOJ Review at 18-19 (Views of Commissioners
Eckes, Lodwick, and Rohr) (discussing the importance of the increase in the
chilled juice segment of the orange juice market).

109/ Report at R-94. Florida charges a 3 percent tax on all FCOJM products
that move through Florida. Brazilian FCOJM that bypasses Florida thus avoids
payment of that tax. Cf. id. at R-28 (comment regarding the price sensitivity
of the U.S. FCOJM market).
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. . R . 110
destinations in the northeastern and midwestern United States. 110/ These

.price. incentives will continue to lead Brazilian FCOJM to directly compete
with U.S. FCOIJM at the wholesale level. Such direct competition is a further
indication that the Brazilians are not just a supplementary supplier of FCOJM,
but they are the key player in the marketplace.

Total-inventoriés of Brazilian LTFV FCOIJM in the U.S. decreased from 1984

1y

to 1985, but remained constant in 1986. LTFV inventories in Brazil

rose in 1985/86, but fell in interim 1986/87. 112/

The combined inventory
figures, however, remain significant and are greater than the inventories of
domestic FCOJM. Additionally, the use of large tankers to ship FCOJM from

Brazil to the United States allows the Brazilian extractors to store FCOJM in

Brazil without significantly affecting their ability to deliver FCOIJM to U.S.

s/ The existence of such tankers reduces the

114/

customers as it is ordered.
need to store FCOIM inventories in the U.S. Moreover, we note that the

non—extractor importers of LTFV FCOJM have increased their bulk storage

115
capacity in the VU.S. s/

As the Brazilian supply of FCOJM increases in the
near future, the Brazilian companies dumping FCOJM will be able to increase
their inventories again. Such an increase in inventories will adversely

affect the domestic industry by, for example, allowing the Brazilians to exert

downward pressure on domestic prices.

110/ Id. at R-94.

111/ Id. at R-98, table 54.

112/ Id. at R-103, table 58.

113/ Id. at R-26.

114/ We also note that FCOJM can be stored for long periods of time. Id. at
R-96, n.1. Thus, the ability of the Brazilian producers to store FCOJM in
Brazil and ship it to the U.S. as it is needed illustrates the need for us to
look beyond the amount of FCOJM stored in the U.S.

115/ Id. at R-98, table 54. Such an increase in bulk storage capacity
indicates that the importers of the dumped FCOJM expect to receive growing
amounts of Brazilian FCOJM in the future. 29



30

In conclusion, the Brazilian exporters who have been dumping FCOJM have
the ability and the incentive to increase their exports to the U.S. Moreover,
the Brazilian FCOJM industry is export oriented, is important to the Brazilian
economy becausg it brings hard currency into Brazil, and has an increasing
supply of oranges coupled with the means to produce increasing amounts of
FCOJM. The Brazilian imports have also been bypassing Florida and have been

aggressively competing with domestic FCOJM on the wholesale level. All of

these factors indicate that the Brazilians have the ability and the incenlive
to continue to play a dominant role in the U.S. market. Based on the record
developed in this investigation, we find that all of these factors indicate
that there will be imminent material injury to the domestic industry by reason
of the LTFV imports of FCOIJM from Brazil.

There is no evidence in the record that the Brazilian imports at issue

would have cause material injury “but for" the suspension of liquidation

during this investigation. 116/ Indeed, given the difficulty of separating

out causation by reason of the dumped imports in the present state of the
domestic industry, it would also be difficult to separate out injury which
would have resulted "but for" the suspension of liquidation. Since there is

no contrary evidence in the record, we make a negative "but for" finding.

Conclusion

The domestic FCOJM industry has been in an increasingly vulnerable state
due to the freezes occurring in the 1980s. Based on the facts discussed
above, we conclude that Brazilian FCOJM imports that have been sold at less

than fair value are threatening material injury to the domestic industry.

116/ The statute requires that when we make a final threat determination we
make a finding on that issue. See 19 U.S.C. § 1673d(b)(4)(B).
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VIEWS OF COMMISSIONER DAVID B. ROHR

I determine that the domestic orange juice producing industry is
materially injured by reason of orange juice imports from Brazil found by the
Department of Commerce to be sold at less than fair value (LTFV). In making
this determination, I find it appropriate to assess the impact of the
Brazilian LTFV imports on the domestic orange juice producing industry defined
to include both growers and processors. I find that the condition of the
domestic industry is appropriately characterized as experiencing material
injury. I further find that the Brazilian LTFV imports are a cause of that
material injury.

Specifically, with respect to material injury, because of the nature of
orange juice production, neither production nor employment indicators provide
a reliable picture of this industry'’s performance. Further, financial
indicators for the two segments of this industry, growers and processors, must
be analyzed on an individual basis because the criteria according to which
they were collected limits their comparability. Finally, while it would be
unfair to attribute to the Brazilian imports the adverse impact that the
recent series of freezes has had on the industry, it would similarly be unfair
if I did not recognize that the freezes have left the industry in a more
precarious and vulnerable position than it might otherwise have been in. I
must analyze the industry as I find it, with both its strengths and weaknesses

as they currently exist.
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With respect to causation, I note that there has been a significant
change in the role of Brazilian imports on the market and therefore on the
domestic industry over the last five years. These imports have become an
integral part of, rather than merely supplemental to, domestic production. I
conclude that these imports have contributed to the damage to the industry,
and significantly retarded the recovery of the the industry from the effects
of the successive serious freezes that the industry has experienced. 1In the
weakened and vulnerable condition of the industry, the Brazilian LTFV imports

are a cause of material injury.

LIKE PRODUCT/DOMESTIC INDUSTRY ISSUES

The basic framework within which I analyze like product and domestic
industry issues in this investigation is no different from that which I use in
any other investigation. First, I determine what domestically produced
product is like or most similar in characteristics and uses to the imported
product under investigation. 1/ I then determine what group of domestic
entities are the producers of that product. 2/

Because this is an investigation of a processed agricultural product,
however, there is an additional element to the second part of this analysis.
This additional element is the issue of whether growers of oranges, the raw
agricultural product, should be included in the definition of the domestic

industry with those processors who advance the raw agricultural product to the

1/ 19 U.S.C. 1677(10).

2/ 19 U.S.C. 1677(4)(A).
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form in which it directly competes with the imports. 3/ To resolve this
issue, the Commission has traditionally employéd a two-pronged test involving
the existence of a "continuous line of prdduction“ and "integration" of
economic activities between the growers and processors. 4/

With this framework in mind, I first address the question of what
domestic product is "like” the imported product. The imports at issue are
orange juice processed into a particular form. Because of the nature of the
product and the market, at the necessities of international shipping, the
Brazilian product is imported as frozen concentrated orange juice (FCOJ), more
specifically, concentrated to a degree six to seven times that of single
strength juice, commonly referred to as manufacturing strength or FCOJM. 5/
FCOJM is also produced and sold by domestic orange juice processors. It is,
in fact, the most commonly manufactured form of orange juice processed from

domestically grown oranges, accounting for more than three quarters of oranges

3/ While ‘it is not clear to me why agricultural raw material suppliers are
necessarily in a different position than the raw material suppliers to any
other group of domestic manufacturers, it has been the consistent practice’
of the Commission, acquiesced in, if not ratified by, Congress to add this
element to the analysis. See, e.g., Certain Red Raspberries from
Canada, Inv. No. 731-TA-196 (Preliminary), USITC Pub. 1565 (August 1984);
Lamb Meat from New Zealand, Inv. No. 701-TA-80 (Preliminary), USITC Pub.
1191 (November 1981); and Tomato Products from Greece, Inv. No.
104-TAA-23, USITC Pub. 1594 (October 1984). The Commission’s analysis
regarding agricultural products is based on the language used in the
legislative history. See S. Rep. No. 249, 96th Cong., lst Sess. 88
(1979).

4/ See Certain Fresh Atlantic Groundfish from Canada, Inv. No. 701-TA-257
(Final), USITC Pub. 1844 at 6 (May 1986); Live Swine and Pork from Canada,
Inv. No. 701-TA-224 (Final), USITC Pub. 1733 at 5-6 (July 1985).

5/ Oranges are a perishable commodity and very bulky and uneconomical to
transport. By shipping FCOJM, there is less water to transport and hence
more orange solids per unit shipped.
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processed into juice. 6/

While to consider FCOJM as the like product would therefore be
convenient, I have concluded that such a definition would not comport with
traditional Commission analysis and would seriously distort any analysis of
the industry. FCOJM is an intermediate stage in the production of orange
juice. It is in essence a semifinished product and should be analyzed as
such. The Commission’s analysis of semifinished products is to look at the
product itself as the "like product" and include the semifinished form of the
product within that definition. 7/ Within this framework, the most
appropriate definition of the like product would be orange juice, including
FCOJM, FCOJR, and SSOJ.

Use of the more limited like product would also distort an analysis of
how the orange juice industry really operates. Only five processors,
including none of the largest corporate processors, were able to provide
usable, segregable data on FCOJM production, as opposed to ten corporate
processors whose data is usable on the level of all orange juice. The lack of

sufficient data suggests that the industry itself primarily deals with the

6/ Because of its higher concentration, there would be less water per pound
of orange juice solids in FCOJM than in the the retail strength FCOJ
(FCOJR), which is three times single strength, or in single strength
orange juice (SSOJ), and it is therefore more economical to ship and
store. Traditionally, then most orange juice is processed directly to the
FCOJM level and then later processed back into FCOJR or SSOJ near the
point of sale.

7/ See 64K Dynamic Random Access Memories from Japan, Inv. No. 731-TA-270
(Preliminary), USITC Pub. 1735 (August 1985); and Erasable Programmable
Read Only Memories from Japan, Inv. No. 731-TA-288 (Final), USITC Pub.
1927 (December 1986).
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product "orange juice"” rather a-specific form of orange juice. 8/ Second, to
the extent that growers might, and in fact do, meet the two-pronged test for
inclusion within the definition of the domestic industry, their data do not
permit any differentiation into oranges grown for processing into FCOJM,
FCOJR, or SSOJ. Growers grow oranges for orange juice generally not for any
specific form or concentr;tion of orange juice. For these reasons, I have
chosen to define the like product as orange juice, including FCOJM, FCOJR and
ssoJ. 9/

There are three distinct questions in determining who are the domestic
producers of this like product. First, on the processing level, which
operations involving the production of orange juice for eventual sale to
consumers should be included? Sécond, should growers be included? Third,
should any processors be excluded from the industry because of their
relationship to the Brazilian LTFV imports?

To properly analyze these questions, a general overview of the pfoduction
process is necessary. There are three distinct levels in the production of
orange juice. The first stage involves the growing of the oranges for

processing into juice. This stage consists of a large number of individual

8/ I also note the admonition in the legislative history against narrow like
product definitions that distort the Commission’s analysis of real
industries. S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91 (1979). I note
as well that the industry itself looks to its operations in terms of
"single strength equivalent gallons" or "pounds of orange solids" which
further indicates that the basis for the industries own evaluation of its
condition is orange juice rather than any particular form of the juice.

9/ In so doing, I also note that in making price comparisons I have looked
specifically at FCOJM and that I have recognized in assessing the
condition of the industry the specific additional costs of producing FCOJR
and SSOJ.
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growers, who may or may not be related to entities at the nest stage of
production.. The second stage, which involves a very small number of
entities, involvés those corporations and cooperative operations which process
the oranges into juice. The third stage, which again consists of a large
number of individuai firms, involves those companies, often dairies and
sometimes the same companies of the middle stage, who reconstitute and package
the FCOIJM for retail sale.

I have first examined whether the companies which are only involved in
the reconstitution and packaging of orange juice for retail sale should be
included within the definition of the industry. This question arises because
of the définition of the like product that I have chosen includes the product
that these companies sell to consumers.. To the extent that such operations
are part of the operations of the integrated companies that are also involved
in production in the second stage, extraction and blending, these operations
are cleariy within the definition of the domestic industry. The analysis
which the Commission has traditionally undertaken of companies who are engaged
in only the final stage of production of a particular product is to look at
the nature and extent of their activities to determine if they are producers
in the context in which the statute uses that term. The operations of the
third stage consist primarily of diluting FCOJM and packaging the resulting
retail product. During the investigation, none of the parties argued for the
collection of data on the operations of such companies, and the Commission did
not collect such data. The principal data concerning such operation is thus
the data from the integrated producérs and I have relied upon such data.

The more difficult question in this investigation is the question of
whether it is proper to include gfowers within the definition of the

industry. I begin by noting that, historically, the Commission has include§6
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growers of oranges in its definition of the orange juice industry. 10/ 1t was
argued in this investigation that the relationship between growers and
processors has changed significantly in the last few years due to increasing
amounts of cash sales of oranges. The Commission has also been ablg to
collect more information about grower activity. Such new information merits a
full reconsideration of this issue.

The first factor that the Commission looks at to decide whether to
include growers in an industry is the existence of a continuous line of
production from the grower’'s raw product through the processed product.
Specifically, what percentage of oranges grown by growers are dedicated to the
particular end use represented by the product of the processors, orange
juice? Of all fruit within the U.S. Department of Agriculture definition of
oranges, approximately 72 percent is processed into orange juice. If
specialty fruit, such as tangerines and tangelos are excluded the percentage
rises to 73 percent. This percentage, however, also includes one specific
variety of orange, navel oranges, of which less than 20 percent are processed
into juice. If juice oranges are considered a diétinct category of oranges

the percentage that are actually processed into orange juice rises to

10/ See FCOJ (CVD) (P) at 7; FCOJ (CVD) (F) at 3 (views of Chairman
Eckes); id. at 20 (views of Comm. Stern); FCOJ (Review) at 11 (views
of Comm. Eckes, Lodwick and Rohr); id. at 30 (views of Chairwoman
Stern); id. at 45 (views of Vicechairman Liebeler); FCOJ (AD) (P) at
9; id. at 20 (views of Chairman Liebeler); id. at 35 (views of
Comm. Stern). In reaching these decisions, the Commission has noted the
large percentage of oranges used in the production of orange juice and
that 60-80 percent of oranges sold to extractors were sold on a
"non-price" basis.
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approximately 84 percent. 11/ I conclude that the 84 percent of juice oranges
utilized in the production of orange juice, while lower than that in some
previous cases, is sufficient to meet the continuous line of production
requirement for the inclusion of growers within the domestic industry. 12/

The secoﬁd question which the Commission traditionally addresses in order
to determine whether inclusion of growers is appropriate is evidence of
economic integration between the operations of growers and processors. This
requirement insures that growers and processors are more than merely buyers
and sellers of a product in a market. The first evidence which the Commission
has considered is evidence of legal integration. This means that in some
formal, legally recognizable way growers and processors share the total risks
involved in selling the ultimate processed product. Clearly such integration
exists when the processors and growers are the same person, i.e. when the
extractors own their own groves, or the processor is a cooperative owned by
the growers. Between 20 to 30 éercent of oranges are processed within such
arrangements.

At the other extreme, a certain amount of fruit is sold on a strictly

cash basis. In the 1984-85 season, extractors reported that as much as 45

11/ These percentages are calculated using all orange juice production as a
base. The percentages of juice oranges that are processed into the three
basic forms of juice, FCOJM, FCOJR, and SSOJ would each be smaller in
accordance with the percentage of total orange juice which is represented
by each form. - However, the specific numbers and percentages are
confidential.

12/ I also note that the percent of oranges used in the production of FCOJM is
also higher than the 69 percent of tomatoes used in processing held to be
sufficient in Tomato Products from Greece, Inv. No. 104-TAA-23, USITC Pub.
1594 (October 1984).
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percent of the fruit that they purchased was on this basis. 13/ Other than
that season, cash sales account for approximately 30 to 35 percent of fruit
purchased by processors. 14/

The remaining 35 to 50 percent of fruit is sold under what are referred
to as participation plans. In general, a participation plan ties the proceeds
to the grower to the revenue obtained from the sale of the processed orange
juice. Some plans, referred to as partial participation plans have a floor
price built into them as well. Roughly 65 to 70 percent of fruit is usually
sold within some form of legal integration.

I havevalso looked to determine if the integration which appears to exist
from the nature of these arrangement is confirmed by an analysis of the
economic performance of processors and growers. 15/ This evidence, which is
based on a comparison of trends in key financial indicators, corroborates the
conclusion that there is substantial economic integration between these two
groups.

A comparison of the unit values of shipments between growers, cbrporate
processors and cooperative processors shows similar trends for each between
1983 and 1986. There is also a clear relationship over this period between

processor net sales and the cost to them of raw oranges and orange solids,

13/ It is not surprising that cash sales would tend to increase during a
freeze year. Among other reasons growers would need an immediate source
of cash to pay for the protection of and repairs to their groves, and
would not be in a position to wait for payment at the end of a season, as
under a participation plan.

14/ This number may be slightly understated. Some sales under participation
plans may have been made to the processors by middlemen who purchased the
fruit they sold to processors under participation from growers to whom
they paid cash. Based on an extrapolation from the sales data received
directly from growers, cash sales may actually account for as much as 40
percent of sales by growers.

15/ This is particularly important because, under the partial participation
plans, not all of the risk is being shared. -39
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which is a secondary measure of grower proceeds. Similarly, I see a
relationship between the trends in corporate net sales, corporate income, and
grower proceeds. Most convincingly, there is a clear relationship, both when
increasing and decreasing, between processor proceeds (corporate plus
cooperative) and grower proceeds. 16/

On the basis of the above, I have concluded that it is appropriate to
consider the condition of the growers along with processors in evaluating the
condition of the domestic industry and the impact of Brazilian LTFV imports.
The final domestic industry question which I must address is the issue of
related parties. 17/ Virtually all processors imported some FCOJM from Brazil
at one time or another during the period of the investigation. Many
companies, at one time or another, may have imported more than 50 percent of
their shipments from Brazil, particularly during the recent freeze years. To
exclude any such companies would provide a skewed picture of the industry
because the exclusion would involve elimination of their data for all years
not just those in which they made such imports. Rather, I have looked at the
total operations of the processors over the entire four years for which we
have collected data and determined to exclude only those companies which, over
the whole period of investigation, imported Brazilian LTFV FCOJM accounting

for over 50 percent of their total sourcing. 18/

16/ I also note the strong correlation between the prices paid to growers for
oranges and the FCOJM and FCOJR prices from processors, which further
corroborates the existence of the integration.

19 U.S.C. 1677(4)(B).

&

This results in the exclusion of only three companies and does not
substantially alter the scope of the data. I also note that the Commerce
Department developed its own definition of the domestic industry and
related parties for purposes of its decision on standing. I believe that
Congress has committed these issues to the Commission which alone has the
information to deal with them. 40
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CONDITION OF THE DOMESTIC INDUSTRY
Growers

My analysis of the condition of the growers segment of the orange juice
industry is by necessity somewhat different than my usual analysis of industry
conditions. Neither production nor employment figures are reliable indicators
of industry performance. Because of the perishable ﬁature of the product, all
of the oranges grown for orange juice processing will be processed ‘into orange
juice. lFurther, because of the high cost of operating orange grbves, the long
lead time between planting and production, and the wide seasonal fluctuation
in the productivity of groves because of weather and other factors, there is
little comnection between the amount of production and the results of overall
industry performance. The analysis of production indicators is further
complicated by the significant freeze-related damage to many northern and
centrQI Florida groves in recent years.

Acreage under production declined roughly 10 percent in each year,
including the 1985-86 crop year in which there were no significant freezes.
ATotal production declined more than 20 percent over the entire period,
although the 85-86 figures show an improvement over the disastrous 84-85
season. Estimated production of orange juice solids, based upon our data
éccounting for 82 percent of oranges processed, declined 26 percent over the
period’of investigation. The most significant conclusion to be drawn from
these indicators‘is that the recovery of production, particularly acreage
under cultivation, is much less than one would expect following a freeze.

This indicates both the severity of the freeze and the fact that the growers

have been slow to replant lost acreage.
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For this investigation, the most important indicators of performance are
the financial results of operations. 19/ Total grower proceeds rose from 142
million dollars to 194 million dollars in 1984-85 before dropping dramatically
to 163 million dollars in 1985-86. Expenses rose in each year of the
investigation, including the most recent year. The net income margin for
growers rose significantly in the first year of investigation and remained
stable in 1983-84 and 1984-85. It then dropped by over 50 percent to its
1985-86 level. 20/

Overall grower proceeds, however, do not tell the complete story of how
growers may.be affected by imports because they may be significantly affected
by the operations of those growers who were injured by the freezes that have
occurred in recent years. As a way of separately analyzing the condition of
growers not affected by freezes, separate data was collected for those growers
whose groves yielded more than 200 boxes of oranges per acre. 21/ These
grower’'s financial performance is, however, very similar to overall grower

financial performance. Their net margins increased somewhat less than the

19/ The Commission’s data was collected for crop years 1982-83 through 1985-86.

20/ The net income margins for growers, at 22, 31, 32, and 16 percent are
significantly higher than the margins I normally associate with the
corporate producers which operate in other industries. These margins,
however, are not comparable to operating margins for corporations.

Whether I would view corporate operating profit margins at these levels to
be an indication of material injury is not the issue. Net income margins
for growers, defined only as proceeds form oranges minus the direct
expenses in growing the oranges should be viewed on an entirely different
basis than operating income margins for a corporation. I conclude that
they do support a finding that growers are experiencing material injury.

21/ Because the principal immediate effect of a freeze is to affect the yields

of the trees, this is a reasonable way to differentiate between those
groves which experienced severe damage.
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average of all growers between 1982-83 and 1983-84, approximately the same as

all growers in the next two seasons, and declined, as did the average of all

growers in the most recent season, although by only 35 rather than 50

percent. The declines in the post-freeze year (1985-86) is particularly

significant as the declines in financial performance are a major reason for

the slow recovery of growers as a whole from the effects of the freezes.
Processors

Consumption of orange juice remained relatively stable over the period of
our investigation, fluctuating at approximately 1.3 billion gallons.
Production.of orange juice from domestic oranges show much greater fluctuation
declining 26 percent over the period. Extracting and concentrating capacity
remained relatively constant. Domestic shipments show the same volatility as
domestic production.

The number of workers involved in the processing of orange juice declined
slightly over the period, as did hours worked. Total compensation and hourly
compensation both increased slightly. Again, however, it is the processors
financial data which is most important for an analysis of the effects of
imports on the domestic industry.

Net sales of processors increased from $919 million in 1982 to $1,279
million in 1985 before dropping to $1,065 million in 1986, a level slightly
below 1983 sales. Operating income followed a significantly different
pattern, declining between 1982 and 1984 while increasing in 1985 and 1986.
More revealing of performance of this segment of the industry are the cost of
goods sold (COGS) and operating income margins. The COGS margin increased
slightly between 1982 and 1984 before dropping drastically in 1985 and 1986,

reflecting, I conclude, the lower cost of LTFV Brazilian juice. The operating
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margin declined as well between 1982 and 1984 from 9.6 to 3.7 percent. It
then increased in 1985 to 7.6 percent but dropped in 1986 to only 0.1
percent. An operating returns to assets analysis for the processors, while
limited by the data, shows declines from 16.5 percent in 1982 to 7.5 percent
in 1984 followed by a recovery to 16.9 in 1986.

Overall, I conclude that this industry is experiencing material injury,
looking at the poor and deteriorating performance of growers and the marginal

performance of the processors.

CAUSATION

To analyze causation, I look at volume, price, and the impact of imports,
generally through their volume and price effects, on the performance of the
industry. 1In this pérticular investigation, the impact of imports is
primarily a matter of the effect that they have had on price.

Total Brazilian productioﬁ of oranges has increased steadily throughout
the period of investigation, from 195 million boxes to 329 million boxes.
LTFV imports also show significant increases, albeit with more
fluctuation. 22/ I note that the LTFV imports increased by more than 50
percent after the first year, declined by less than 15 percent before
increasing again by less than 10 percent. The market share of the LTFV imports
rose and declined by similar but even greater amounts. It is not
insignificant that in 1984-85, the only year in which LTFV imports declined,

both growers and processors achieved their best financial operating results.

22/ The specific volume of LTFV imports is confidential because of the
exclusion of one Brazilian exporter from this final investigation.
Inclusion of LTFV import data here, or even specific percentages, when
compared to that of other data might reveal something about the imports 4
that specific producer.
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The principal mechanism through which the Brazilian LTFV imports affect
the domestic industry is through their effeét‘on prices. This.analysis is not
complicated although somewhat clouded by fluctuations caused by the recent
freezes. This is not to say that the Brazilian imports are the only, or
indeed the primary, determinant of domestic prices.v However, it is clear that
the low.priced LTFV imports have a significant downward pressure on domestic
prices. There is a very strong corfelation between ﬁhe price at which
Brazilian FCOJM is made available to U.S. purchasers and the price of domestic
FCOJM. In many instances, the Brazilian prices appear to have led both upward
and downward trends in the domestic price. I note that a& the points in which
the domestic price turned upwards, thevBrazilian price appears to be above the
domestic price and that at those points when the domestic price turned
downwards, the Brazilian price was below the domestic price; 23/

There is also additional evidence of the.subsfantial price effect of
Brazilian juice on the domestic industry in the very sharp drop in on-tree
orange prices and spot orange prices in 1986. While s&me decline would be
expected following the freezes of the past two years, the se§erity of the
decline, which was out of proportion to the limited recovery of production
that did occur, must be attributable to the only other source of éupply the
low priced and particularly the LTFV Brazilian juice. Information received
from growers indicates that the declining on-tree prices for oranges have
limited their ability to obtain the financing needed for the replanting and
other recovery measures needed following the freezes.

Purchasers reported prices of Brazilian FCOJM below domestic FCOJM

23/ See Report at R-93.
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through most of 1984 and most of 1986. 24/ This price difference is all the
more important because investigation of the orange juice market reveals that
it is highly price sensitive. 25/ Buyers are generally aware very quickly of
the prices of available orange juice and make their decisions principally on
that basis. In such a market, the LTFV imports have a significant effect on
price and hence on the industry.

The fact that Brazilian orange juice has become an integral part of the
market, rather than a supplementary source of supply, is also relevant to
assessing the impact of the LTFV imports. The volume of the LTFV imports does
not appear ﬁo be positively related to the increases and decreases in domestic
production in recent years. Rather, their importation appears to be occurring
despite changes in domestic production. This is further supported by the fact
that an increasing amount of the Brazilian product is being marketed directly
to purchasers in the United States. Their imbact on the industry has thus
been increased.

I conclude that the Brazilian LTFV imports are a cause of material injury

to the domestic industry. 26/

24/ See Report at R-90, Table 50.
25/ See Report at R-26 - R-28.

26/ I note that my finding that the Brazilian imports are currently a cause of
material injury does not mean that I disagree with the analysis of my
colleagues Commissioners Eckes and Lodwick which demonstrates the threat
posed to the domestic industry from the Brazilian imports. However, in

view of my conclusions I do not reach the issue of threat. 46
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Views of Chairman Liebeler
Frozen Concentrated Orange Juice from Brazil
731~-TA-326

I determine that an industry in the United States is
not materially injured or threatened with material injury
by reason of imports of frozen concentrated orange juice
(”FCoJ”) from Brazil which the Department of Commerce has

1
determined are being sold at less than fair value.

Like product/domestic industry

A title VII investigation begins with the definition
of the like product and the domestic industry. The term
”like product” is defined as ”a product which is like, or
in the absence of like, most similar in characteristics
énd uses with, the article subject to

2
investigation...” The Commission has determined in

1

As there is an established domestic industry producing
FCOJ, material retardation is not an issue in this
investigation and will not be discussed further.

2
19 U.S.C. §1677(10) (1982).
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3
previous investigations that the like product was

domestic FCOJ. The imported product currently under
investigation is FCOJ from Brazil.é Domestic and
imported FCOJ are very similar. They sell for nearly the
same price, and are both produced from round, as
distinguished from specialty (eating) oranges. I
therefore again determine that the like product is FCOJ.
The term industry is defined as ”the domestic
producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a
major porgion of thé total domestic production of that

product.” In agricultural product cases, the

Commission has, on various occasions, elected to include

3

See Frozen Concentrated Orange Juice from Brazil, Inv.
No. 701-TA-184 (Preliminary), USITC Pub. 1282 (1982);
Frozen Concentrated Orange Juice from Brazil, Inv. No.
701-TA-184 (Final), USITC Pub. 1406 (1983); Frozen
Concentrated Orange Juice from Brazil, Inv. No. 751-TA-10,
USITC Pub. 1623 (1984); Frozen Concentrated Orange Juice
from Brazil, Inv. No. 731-TA-326 (Preliminary), USITC Pub.
1873 (1986).

4

As in previous investigations, I define FCOJ to include
FCOJM (juice for manufacturing) and FCOJR (juice for
retail). FCOJR and FCOJM differ only in the amount of
relative amount of water which would have to be added to
the concentrate in order to convert it to ready to drink
orange juice.

5 .
19 U.S.C. 1677(4) (A) (1982 ed.)
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6
both the growers and producers in one industry. In

previous FCOJ investigations, the Commission defined the

domestic industry to include both growers of “round
7

oranges” and processors involved in the production of
8

FCOJ. There have been no significant changes that

would lead me to ¢hange this definition for the purpose of

6

See, e.g. Frozen Concentrated Orange Juice from Brazil,
Inv. No. 701-TA-184 (Preliminary), USITC Pub. 1282
(1982); Frozen Concentrated Orange Juice from Brazil,
Inv. No. 701-TA-184 (Final), USITC Pub. 1406 (1983);
Frozen Concentrated Orange Juice from Brazil, Inv. No.
751-TA-10, USITC Pub. 1623 (1984); Frozen Concentrated
Orange Juice from Brazil, Inv. No. 731-TA-326
(Preliminary), USITC Pub. 1873 (1986) ; See also, In Shell
Pistachio Nuts from Iran, Inv. No. 731-TA-287, (Final),
USITC Pub. 1875 (July 1986) In addition, in certain
non-agricultural cases, I have included the producers of
semi-finished products with the makers of the final
product. See e.g., Eraseable Programmable Read Only
Memories from Japan, Inv. No. 731-TA-288 (Flnal), USITC
Pub. 1927 (Dec. 1986).

7
Round oranges, also called sweet oranges, consist of
juice and navel oranges, and are grown primarily for
orange juice production. Specialty or eating oranges are
grown primarily to be sold as fresh fruit. Report at R-3.

8

Frozen Concentrated Orange Juice from Brazil, Inv. No.
701-TA-184 (Final), USITC Pub. 1406, at 3 (1983); Frozen
Concentrated Orange Juice from Brazil, Inv. No. 751-TA-10,
USITC Pub. 1623 at 11 (Views of Commissioners Eckes,
Lodwick, -and Rohr), at 28 (Views of Chairwoman Stern); at
44 (Views of Vice Chairman Liebeler) (1984) ;Frozen
Concentrated Orange Juice from Brazil, Inv. No. 731-TA-326
(Preliminary), USITC Pub. 1873 at 4 (Views of the
Commission); at 20 (views of Chairman Liebeler) (1986):;
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this investigation. The vast majority of U.S. gkrown round
oranges are processed. During 1983/84-1985/86, 73 percent
of all round oranges were processed, with the remainder

9
going to the fresh fruit market. There is also a

single, continuous line of production from round oranges
to FCOJ. Also, because mature round orange trees produce
oranges for many years, round orange producers cannot
inexpensively shift production from round oranges to
another crop. Furthermore, the high correlation between
prices for FCOJ and the price of oranges,lo indicates
that if prices for FCOJ fall, growers do not turn to other
markets to mitigate the effects that those price changes
might have on their own prices. This supports other
information in the record for this investigation that
prices to growers are affected by prices to processors
and, hegie, they are tied economically tb the FCOJ

market. Because of these considerations, I determine

that there is a single industry comprised of extractors

9
Report at R-5.

10
Report at Figure 5. Memorandum from the Office of
Economics, EC-K-140 (April 9, 1987).

11
For elaboration of this point, see Views of Vice
Chairman Brunsdale at infra, at 97-98.
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12
and growers.

Related parties

' One issue in defining the domestic industry involves
the related party provision, which allows the Commission
to exclude some domestic producers from the industry if
they are related to the;exporters or importers, or are
themselves importers of the product under

13
investigation. In the instant investigation, none of

12

See Report at Figure 5. Also, see Frozen Concentrated
Orange Juice from Brazil, Inv. No. 731-TA-326
(Preliminary), USITC Pub. 1873 at 6 (1986).

Respondents have raised the question whether
petitioner has standing in this case. According to
information gathered by the Commission, the processors of
51 percent of domestic oranges processed opposed the
imposition of dumping duties (Report at Table 8). It is
argued that the Commission has the authority to dismiss
the petition for lack of support. See Gilmore Steel Corp.
v. United States, 585 F. Supp. 670, 673 (Ct. Int’l Trade
1984); Certain Copier Toner from Japan, Inv. 731-TA-373,
USITC Pub. 1960 (March 1987) (Views of Chairman Liebeler
and Vice Chairman Brunsdale). There is much to be said
for this position. Because the majority of the Commission
believes that the Commission lacks authority to terminate
investigations for want of standing, I hesitate to rely
exclusively on petitioner’s lack of standing as a basis
for my negative determination in this case. I therefore
proceed to consider the merits of petitioner’s claim.

13
19 U.S.C. 1677 (4) (B) (1982).
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the domestic producers of FCOJ have any corporate
relationship to the Brazilian producers or exporters of
FCOJ, although some import Brazilian FCOJ and use the
Brazilian product as an input along with domestic FCOJ to
produce FCOJ for the retail market. The record shows that
the firms with high import to production ratios are not
abnormally profitable relative to those firms with
imported FCOJM accounting for less than 50 percent of
total shipments. Moreover, there is no evidence of record
that the large importing producers are making significant
profits from Brazilian FCOJ which would distort financial
data. Conversely, excluding all processors who import
dumped Brazilian FCOJ would eliminate a major portion of
the industry, thereby distorting the data. Therefore, I
do not apply the related parties provision in this
investigation, and include all domestic producers of FCOJ

within the domestic industry.

Condition of the industry

In examining the condition of the industry I
considered, among other factors, production, shipments,

sales, employment, investment, total compensation and
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profitablility.

Total available FCOJ (in billions of gallons)15
declined from 1.28 in 1983/84, before rising to 1.30 in
1984/85. Total available FCOJ then fell to 1.28 in
1985/86..»,16 During this four season period, the 150
million gallon decrease in Florida production was
coincident with a 169 million gallon increase in
imports.17

U.S. production of round oranges (in millions of
boxes) fell from 161.0 in 1983/84 to 149.7 in 1984/85
before recovering to 166.9 in 1985/86. USDA production

estimates for 1987 are for an increase to 179.8 million

14 o
19 U.S.C. § 1677 (7) (C) (iii).

15
Normally, we would examine trends in apparent U.S.
consumption as a standard against which to measure

performance. However, due to the inability to distinguish
the proportions of exported domestic FCOJ accounted for by

foreign imports, total FCOJ is the relevant variable to
examine. For a further discussion of this point, see n.

28 infra and accompanying text. Total available FCOJ was
calculated on the basis of production of FCOJ from Florida

alone, which accounts for over 90 percent of all
domestically produced FCOJ. Report at R-18.

16
Report at Table 3.
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boxes. Total bearing acreage decreased from 688.7

thousand acres in 1983/84 to 617.8 thousand in 1984/85 and
546.4 in 1985/86.

Production of FCOJ (in millions of pounds of solids)
decreased from 705 in 1982/83 to 504 in 1983/84 and to 493
in 1984/85, but then increased to 551 in 1985/86.19

Processors’ domestic shipments of FCOJ (in million
pounds solids) decreased from 667 in 1983/84 to 605 in
1894/85 before recovering to 654 in 1985/86.20 Export
shipments, which were very small relative to domestic
shipments, declined throughout the period of

21
investigation.

The capacity to extract juice_from fresh oranges (as
of January 1) declined from 5.5 million pounds in 1984 and
22
1985 to 5.3 million pounds in 1986 and 1987.

Water-evaporating capacity remained relatively stable

18
Report at Table 9.

19
Report at Table 11.

20
Report at Table 14.

Id‘

22

For a discussion of likely reasons for the decline,
see p. 75 infra.
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23
during that period.

Processors’ shipments (in million pounds solids)
decreased from 1,018 in 1983/1984 to 946 in 1984/85 before
recovering to 1,018 in 1985/86.24

The average number of production and related workers
employed by the processors in the production of orange
juice products increased from 1733 in 1983/84 to 1742 in
1984/85 then declined to 1694 in 1985/86.25 Total
compensation paid to production workers (in millions of
dollars) increased from 22.8 in 1983/84 to 23.7 in 1984/85
and 25.7 million in 1985/86.26

Capital expenditures dedicated to production of FCOJ
plus single-strength orange juice increased from $18
million in 1983 to $40 million in 1984 before declining to

27
$32 million in 1985 and $28 million in 1986.

23
Report at Table 13.

24
Report at Table 14.

25
Report at Table 17.

26
Report at Table 17.

27 _ v

Report at Table 35. Data were not obtained for
production of FCOJ, comprised of FCOJM plus FCOJR, though
they were obtained for production of FCOJM and for FCOJ
plus single strength orange juice.
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The Commission compiled financial data from
extractors who accounted for approximately 76 percent of
all processed oranges in 1985/86. Net income before
income taxes (as a share of net sales) for 7 U.S.
corporations on their operations producing FCOJ increased
slightly from 5.3 percent in 1983 to 5.7 percent in 1984,

declined to 1.1 percent in 1985 before recovering to 4.8

28
percent in 1986.

Financial data for cooperative extractors, who
accounted for approximately 25 percent of processed
oranges, showed ratios of net proceeds to net sales
decreasing from 57 percent in 1983 to 44 percent in 1984

and 29 percent in 1985 before recovering to 47 percent in
29 '
1986.

The Commission obtained financial data from growers
of round oranges who accounted for a total of only 26
percent of production in 1986. Net income before income
taxes (as a share of total proceeds) for U.S. growers on
all round orange groves rose from 21.7 percent in 1983 to

31.4 percent in 1984 and 31.6 percent in 1985 before

28
Report at Table 29.

29
Report at Table 39.

56



57

30
falling to 15.6 percent in 1986. Moreover, if the

financial data are examined separately for those growers
of round oranges yielding 200 or more boxes per acre and
those yielding more than 200 boxes per acre, the picture
of the health of the industry is even more favorable. 1In
1986 growérs with yields of 200 or more boxes per acre
accounted for 46 percent of the total quantity and those
with yields of less than 200 boxes per acre accounted for
less than 10 percent of the total quantity reported for
1986. The growers with yields of 200 or more boxes per
acre experienced net incomes (as a share of total
proceeds) of 36.6 percent, 40.6 percent, 41.0 percent, and
26.5 percent in 1983, 1984, 1985, and 1986
respectively.31 In contrast, those growers with yields
of less than 200 boxes per acre experienced net incomes
(as a.share of total proceeds) of -5.1 percent! 31.1
percent, 18.8 percent, and -13.1 percent in 19@3, 1984,
1985, and 1986 respectively.32

The overall picture present for growers and

extractors is mixed. Production, shipments, employment,

30
Report at Table 20.

31
Report at Table 19.

32
Report at Table 18.
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and bearing acreage were down over the period of
investigation. Investment, though strong, was down over
the period of investigation. Profits and compensation,
however, are strong.

Because of the strong financial performance of the
industry, I cannot conclude that the industry as a whole
is materially injured. However, assuming arguendo that
the domestic industry is materially injured, I proceed to

a discussion of causation.

Material Injury by Reason of Imports

In order for a domestic industry to prevail in a
final investigation, the Commission must determine that
the dumped or subsidized imports cause or threaten to
cause material injury to the domestic industry producing
the like product. First, the Commission must determine
whether the domestic industry producing the like product
is materially injured or is threatened with material
injury. Second, the Commission must determine whether any
injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Commission answers both
questions inAthe affirmative, will it make an affirmative

determination in the investigation.

58



59

Before analyzinq the data, however, the first
question is whether the statute is clear or whether one
- must resort to the legislative history in order to
interpret the relevant sections of the antidumping law.
The accepted rule of statutory conétruction is that a
statute, clear and unambiguous on its face, need not and
canhot be interpreted using secondary sources. Only
statutes that are of doubtful meaning are subject to such

_ 33
statutory interpretation.

The statutory language used for both parts of the
two-part analysis is ambigquous. ”Material injury” is
defined as ”"harm which is not inconsequential, immaterial,
or unimportant.”34 This definition leaves unclear what
is meant by harm. As for the causation test, ”“by reason
of” lends itself to no easy interpretation, and has béen

the subject of much debate by past and present

commissioners. Clearly, well-informed persons may differ

33

C. Sands, Sutherland Statutory Construction, § 45.02
(4th ed. 1985).

34
19 U.S.C. § 1977(7) (A) (1980).
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as to the interpretation of the causation and material
injury sections of title VII. Therefore, the legislative

history becomes helpful in interpreting title VII.

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.
Any time a foreign producer exports products to the United

States, the increase in supply, ceteris paribus, must

result in a lower price of the product than would
otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping or subsidy
finding and a Commission finding that financial indicators
were down were all that were required for an affirmative
determination, there would be no need to inquire further

into causation.

But the legislative history shows that the mere
presence of LTFV imports is not sufficient to establish
causation. 1In the legislative history to the Trade
Agreements Acts of 1979, Congress stated:

[Tlhe ITC will consider information which
indicates that harm is caused by factors other

35
than the less-than-fair-value imports.

35
Report on the Trade Agreements Act of 1979, S. Rep.
No. 249, 96th Cong. 1lst Sess. 75 (1979).
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The Finance Committee emphasized the need for an
exhaustive causation analysis, stating, ”the Commission
must satisfy itself that, in light of all the information
presented, there is a sufficient causal link between the

36
less-than-fair-value imports and the requisite injury.”

_ - | 3
The Se;ate Finance Committee ackndwledged that the

causation analysis would not be easy: “The determination

of the ITC with respect to causation, is under current

law, and will be, unde; section 735, complex and

difficult, and is matter for the judgment of the

ITC."37 Since the domestic industry is no doubt worse

off by the presence of any imports (whether LTFV or fairly

traded) and Congress has directed that this is not enough

upon which to base an affirmgtive deté%pination, the

Commission must delve further to find what condition

Congress has attempted to remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

gt
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This Act is not a ’‘protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a ‘statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and’
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

38
United States industry.

Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm

results therefrom:

[Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the

imported product is lower than its home market
39
price.

This ”difficult and complex” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions

of traditional microeconomic theory is that firms attempt

38

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 24
Sess. 179.

Id.
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40
to maximize profits. Congress was obviously familiar

with the economist’s tools: ”[I]mporters as prudent
businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

41
U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by a factual record that can support such a
conclusion. In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discrimination by a

competitor would be irrational. In general, it is not

40

See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (3rd ed. 1983).

41

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 24
Sess. 179.
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rational to charge a price below that necessary to sell
one’s product. In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market power to a position where the firm
has such power, the firm may lower its price below that
which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discourage and prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

42
a United States industry.”

In Certain Red Raspberries from Canada, I .set forth a

framework for examining what factual setting would merit

an affirmative finding under the law interpreted in light
43
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market

42

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

43

Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) (Additional Views of Vice Chairman Liebeler).
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share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low
44
elasticity of supply of other imports).
The statute requires the Commission to examine the volume

of imports, the effect of imports on prices, and the

45
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the

legislative history. Each of these factors is evaluated

in turn.

Causation analysis

Examining import penetration data is relevant because
unfair price discrimination has as its goal, and cannot
take place in the absence of, market power. Imports of
FCOJM from Brazil increased from 1982/83 to 1983/84, then
fell in 1984/85 before rising in 1985/86 to a level lower

46
than that of 1983/84.

44
Id. at 1s6.

45
19 U.S.C. § 1677(7)(B)=(C) (1980 & cum. supp. 1985).

46
Report at R-96.
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Imported FCOJ which is not consumed domestically but
is exported should be subtracted from total imports before
analyzing markét penetration. However, since most
imported FCOJ is blended with the domestic product, and in
varying proportions, exporter-processors have generally
been unable to determine the specific composition of each
shipment. Thus, traditional market penetration figures,
i.e., the ratio of imports to consumption, are not
useful. Accordingly, I examine the quantity of imports
from Brazil as a percentage of total available FCOJ
(domestic production plus imports plus carryover stock).
Import penetration from Brazil increased significantly
between 1982/83 and 1983/84, then decreased in 1984/85

47
before rising slightly in 1985/86. These penetration

ratios are moderate but have been relatively stable over

the last two growing seasons.

The second factor is a high margin of dumping or

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the

47
Report at Table 48.
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48 ,
competitive price and the more likely it is that the

domestic producers will be adversely affected. The

Department of Commerce has calculated a dumping margin of
49

1.96 percent. The dumping margin is very small and is

not consistent with an affirmative determination.

The third factor is the homogeneity of the products.

The more homogeneous the products, the greater will be the
effect of any allegedly unfair practice on domestic
producers. fCOJ from Brazil and domestic FCOJ are similar
in uses, though they are not exactly the same. Brazilian
FCOJ is a non-premium product, but it can be made premium
by adding essence and/oroils.50 While Brazilian and
domestic FCOJ are substitutes in some uses, they are also

complements. In order to produce a superior product,

processors blend Brazilian FCOJ with domestic FCOJ, which

48
See text accompanying note 40, supra.

49
Report at R-3.

50

Non-premium FCOJ meets minimum USDA Grade A standards,
and can be made into premium FCOJ by addition of oils,
essences (and sometimes pulp cells) prior to use.
Prehearing brief of Exporter-Respondents at 10.
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51
differs from the imported product in color and taste.

The domestic product could likewise be blended with the
domestic product carried over from the previous season,
but this would be more expensive than blending with the
imported product.52 Thus, I find the products to be

substitutes as well as complements.

As to the fourth factor, domestic producers might
choose to lower their prices to prevent loss of market
share. Domestic prices decreased from January 1984
through September 1986 but firmed during the last quarter
of 1986.53 However, the decreases in domestic prices
can be explained in terms of rebounding domestic

54
production following disastrous freezes.

1

The fifth factor is barriers to entry (foreign supply

elasticity). If there are barriers to entry (or low

51

Report at R-15-16. See also Frozen Concentrated
Orange Juice from Brazil, Inv. No. 751-TA-10, USITC Pub.
1623 at 11 n. 16 (1984).

52
Report at R-15-16. Transcript at 143-144.

53
Report at R-89-91.

54
See pp. 72-73 infra.
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foreign elasticity of supply) it is more likely that a
producer can gain market power. Imports of FCOJ from
countries other than Brazil accounted for a small portion

55
of total available FCOJ. This factor is consistent

with an affirmative determination.

These factors must be balanced in each case to reach a
sound determination. In this investigation, barriers to
entry probably exist and would support an affirmative
determination. However, the other factors, when viewed_in
the context of an industry troubled by freezes and canker
portray a different situation.56 The 35 percent decline
in Florida acreage during 1982/83 to 1985/86, which was
the result of freeze-killed groves, accounts for almost
all of the decline in bearing acreage.57 The decline in

extracting capacity appears to be due to the loss of some

freeze damaged orange groves in Northern Florida which

55
Report at Table 47.

56

The freezes occurred in the 80/81, 81/82, 83/84, 84/85
growing seasons. (Report at Figure 7). The canker blight
occurred in 1984/85 (Prehearing brief of Petitioners at
31).

57
Report at Table 10.
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caused some processors to close their facilities due to

lack of oranges available for processing.

Market penetration is moderate, but has decreased
recently. Domestic prices declined during most of the
period of investigation, but recovered during the last

quarter of 1986. Furthermore, the domestic and foreign

products can properly be considered to be complements as

well as substitutes. Because the domestic and imported
product are routinely blended, a less-than-fair-value
price may actually stimulate demand for domestic round
oranges and FCOJ, and, actually encourage production of
domestic oranges and FCOJ to the extent that domestic

supply is at all responsive.

However, since domestic supply is highly

58
inelastic, dumped imports cannot have more than a

negligible beneficial or detrimental effect on domestic
output. Hence domestic output of oranges and FCOJ is

largely independent of dumped imports.

58

Memorandum from the Office of Economics, EC-K-136
(April 9, 1987), at 5.
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Finally, since the dumping margin is extremely small,
even if the entire tariff were passed on to the consumer,
the effect would be to raise the price of Brazilian FCOJM
by a maximum of 2 percent. The full two percent price
increase would be passed on to the consumer only if the
supply curve facing the United States were of infinite
elasticity. If Brazil'’s supply curve of FCOJM to the
United States were virtgally horizontal, the entire tariff
would be passed on to consumers. However, if that supply
curve were upward sloping, the tariff would raise the
price to consumers by less than the amount of the

59
tariff. There is evidence which indicates that the

Brazilian supply curve of FCOJM to the United States is
less than infinitely elastic (i.e., is upward sloping).
First, the United States and Brazil are the two largest
suppliers of FCOJ in the world, accounting for the vast
majority of the world’s production of round oranges and
FCOJ. The United States is Brazil’s largest export market
for FCOJ, accounting for 58 percent of total Brazilian

exports during 1983-1985, and 48 percent in January-June

59

See A. Alchian and W. Allen, Exchange and Production,
at 65-66.
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60
1986. Thus, Brazil cannot substantially increase

exports to the United States without reducing its exports
to other countries. Furthermore, the Brazilian supply
curve of FCOJ to the world is probably upward sloping
because, in order to increasé supply in the long run,
Brazil would have to make use of land which is less
valuable for growing round oranges and more valuable in

some alternative employment.

Since the dumped imports have a negligible effect on
domestic supply, and could affect prices by at most 2
percent, industry revenues would be affedted by at most 2
percent. Therefore, the likely effect on the domestic
industry of placing a tariff on FCOJ from Brazil would be
minimal. Consequently, the the effect of the dumped

imports could not be more than minimal.

The devastating freezes during four of the last six
growing years which resulted in a dramatic decrease in
output were the source of the industry’s difficulties.

The outbreak of citrus canker disease in Florida orange

60
Report at Table 56.
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tree nurseries in August 1984 further contributed to
growers’ freeze damamge repair problems. As a result of
the canker, 17 million ﬁursery trees and 3 million trees
were destroyed. Thus, although the industry sought to
replant, it might have been constrained by government
action that barred replanting until April 1985 and, once
the ban was lifted, the availability of seedlings had been

61
severely reduced. Attributing the problems of the

industry to the imports would be confusing cause and
effect. The price changes which followed the disasters

induced an influx of Brazilian imports.

Threat of material injury

USDA projections of Brazilian output for 1986/87 are
for 220 million boxes, down 4 percent from the previous
season. These same projections indicate avefy large
increase in fresh orange consumption in Brazil due to the
drastic reduction of the fruit price to the Brazilian
public under new monetary regulations (the cruzado plan).

If the projected increase in fresh market consumption is

61
Prehearing brief of Petitioners at 31.
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as expected, the quantity of fruit available for
processing would decline 27 percent from the 1985/86
year. Such increasing consumption in the exporting
country decreases the likelihood of threat of injury.
Moreover, there is no evidence in the record for these
investigations that Brazil would divert exports from third

62
markets to the United States. Furthermore, as

discussed in the causation section, Brazilian production
would not be able to respond immediately to changes in
U.S. prices for FCOJ because of the inelasticity of the

63
short run supply curve.

These factors lead me to conclude that there is no
imminent threat of material injury to the domestic

industry due to dumped imports.

62

In fact, it may be argued that the declining dollar
creates incentives for the Brazilian exports to divert
exports to the European market.

63

Memorandum from the Office of Economics, EC-K-136
(April 9, 1987), at 5.
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Conclusion

Therefore, I conclude that an industry in the United
States is not materially injured or threatened with
material injury by reason of dumped imports of FCOJ from

Brazil.
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VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE

Frozen Concentrated Orange Juice from Brazil
Investigation 731-TA-326 (Final)

April 22, 1987

I determine that an industry in the United States is not
materially injured or threatened with material injury by reason
of imports of frozen concentrated orange juice from Brazil that

1
are sold at less than fair value.

Introduction

Despite its agricultural heritage, this is not a garden variety
Title VII case. It is unusually complex for several reasons.
First, there is substantial evidence that the overall health of
the broader domestic orénge juice business is highly dependent on
imported Brazilian frozen concentrated orange juice, the dumped
product under investigation. As a consequence, many (if not all)
of the largest producers of juice derived from U.S.-grown oranées

2
import significant amounts of Brazilian orange juice. In

1

Material retardation of the establishment of an
industry in the United States is not an issue in this
investigation and is not discussed.

2

See, e.g., Report of the Commission (Report) at R-17,
R-25-26 (Table 8).
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short it appears that domestic producers who squeeze the most
U.S. oranges and thus produce the most truly "U.S. orange juice"
have a financial interest in securing Brazilian orangé juice at
the lowest possible price -- whether or not that price is the
result of dumping.3

Second, this case raises the always difficult issue of
whether the dumping laws afford relief to the growers of an
agricultural product that is not itself the exact product under
investigation. The Commission has faced this difficult question
on a number of recent occasions.4 Here the most vocal
petitioners are the growers of Florida oranges. Though they may
be injured by the imports in question, it is not easy to conclude

that the Commission can consider their injury within the bounds

of the controlling statutes. By law the Commission's injury

3
Id. at Table 8.

4

See, e.g., Frozen Concentrated Orange Juice from

Brazil, Inv. 731-TA-326 (Preliminary), USITC Pub. 1873
(1986); Frozen Concentrated Orange Juice from Brazil, Inv.
751-TA-10, USITC Pub. 1623 (1984); Frozen Concentrated
Orange Juice from Brazil, Inv. 701-TA-184 (Final), USITC
Pub. 1406 (1983); Frozen Concentrated Orange Juice from
Brazil, Inv. 701-TA-184 (Preliminary), USITC Pub. 1282
(1982); Certain Fresh Atlantic Groundfish from Canada,
Inv. 701-TA-257 (Final), USITC Pub. 1844 (1986); Live
Swine and Pork from Canada, Inv. 701-TA-224 (Final), USITC
Pub. 1733 (1985); Certain Tomato Products from Greece,
Inv. 104-TAA-23, USITC Pub. 1594 (1984); Certain Red
Raspberries from Canada, Inv. 731-TA-196 (Preliminary),
USITC Pub. 1565 (1984); Certain Table Wine from France and
Italy, Invs. 701-TA-210 and 211 (Preliminary), USITC Pub.
1502 (1984); Lamb Meat from New Zealand, Inv. 701-TA-80
(Preliminary), USITC Pub. 1191 (1981).
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determination must be focused on the domestic "industry" that
produces the "like product.”5 Literal application of this
provision would appear to preclude the Commission from
considering whether growers are injﬁred by less-than-fair-value
imports of a processed agricultural product since the growers do
not produce the processed product. While the Commission has
found its way around this problem in the past, it has never been
easy.

Finally, the domestic orange juice business is both highly
integrated and highly complex. The business of producing juice
from oranges is comprised of three different Segments:

(1) growing oranges, (2) extracting juice from oranges, and

(3) blending and packaging orange juice for retail sale. If each
of these three segments involved different producers and if
Brazilian and domestic frozen orange juice concentrate were close
substitutes, the correct framework for the analysis of injury in
this case would be far more obvious. In such a world growers
would only grow and produce oranges, extractors would only
squeeze oranges and produce frozen concentrated orange juice,
manufacturing grade (FCOJM), and blenders/packagers would only
use FCOJM to blend single-strength orange juice (SSOJ) and retail
strength frozen concentrated orange juice (FCOJR) which they

would package for ultimate retail sale. In such a world it would

5
19 U.S.C. 1677(4) (A), 1677(10).
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not be difficult to identify who could be directly and
immediately injured by low-priced dumped imports of Brazilian
FCOJM. The Brazilian FCOJM would be sold only to the
blender/packagers who would use it as an alternative for domestic
FCOIJM. The extractors, the producers of domestic FCOJM,
obviously could be injured because they would produce the product
that competes directly with the imported product and thus would
face direct and immediate price effects from dumped imports. And
the growers who sold oranges to juice extractors would face the
same price effects unless they had one or more commercially
attractive alternative outlets for their fruit;6 However the
blender/packagers could not be injured because they are consumers
of the imported product and would obviously benefit from a low
import price.

Unfortunately the actual structure of the domestic orange
juice business is not so simple. The evidence is overwhelming
that there is substantial integration of the different production
activities among the producers in the busine<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>