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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 731-TA-175 (Final-—-Court Remand)

COLD-ROLLED GCARBON STEEL PLATES AND SHEETS FROM ARGENTINA

Determination

In response to a remand order of thg'U.s. Court of International Trade in

the case of USX Corp. v. United States (Court No. 85-03-00325, Slip Op. 87-14,

CIT February 9, 1987), and onbthe basis of the record 1/ developed in
investigation No. 731-TA-175 (Final), the Commission determines 2/ that as of
the date of th§ Commission's determination in investigation No. 731-TA-175
(Final), an industry ih the United States was not materially injured or
threatened with material injury, and the establishment of an industry in the
United States was not materially retarded, by reason of imports from Argentina
of cold-rolled carbon steel plates and sheets, provided for in item 607.83 of
the Tariff Schedules of the United States, that have been found by the
Department of Commerce to be sold in the United States at less than fair value

(LTFV).

Background

On January 28, 1985, the Commission notified the Secretary of Commerce of
its determination that, based on the record developed during the course of
investigation No. 731-TA-175 (Final), ah industry in £he United States was not
materially injured or threatened with material injury, and the establishment
of an industry in the United States was not materially retarded, by reason of
imports from Argentina of cold-rolled carbon steel plates and sheets, provided

for in item 607.83 of the Tariff Schedules of the United States, that had been

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)). ‘
2/ Commissioner Eckes dissenting. . 1



Yo

found‘byzthp Department of Commerce to be sold in the United States at less
than fair value (LTFV).

The Commission's determination was subsequently challenged in the U.S.
Court of International Trade by’USi Corp., formerly known as United States
Steel Cofp. On Februafy 9;'1987, the Court’réﬁanded thé case to the
Commission for further consideration consistent Qith tﬁe Court's opinion. The
Court ‘ordered the Commission to file its determination on remand with the

Court within 45 days of the order, i.e., by March 26, 1987.



VIEWS OF CHAIRMAN LIEBELER

Remand of Inv. No. 731-TA-175
Certain Cold-Rolled Carbon Steel Plates and Sheets
from Argentina

United States Steel Corporation appealed a final

negative determination by the Commission in Certain

Cold-Rolled Carbon Stéel Platés and Sheets'from

1

Argentina. The Court of International Trade, in USX v.
2

United States, remanded the investigation to the

Commission for further findings and discussion of its
rationale with respect to cumulation, causation, and

threat of injury.

I determine that an industry.in-the United States is
not materially injured, or threatened with material
injury, by reason of certain cold-rolled carbon steel
plafes and sheets from Argentina which the Department of

Commerce has determined are being sold at

1 , v )
Inv. No. 731-TA-175, USITC Pub. 1637 (Jan. 1985).

2
Court No. 85-03-00325 (Feb. 9, 1987).



3
less-than-fair-value.

The Court of International Trade did not question the
Commiésidn's earlier findihgs.on like product and domestic
industry or the findings with respect to the condition of
the induStfy. I therefore adopt thé Commission?s prior

: 4
findings on these issues from the original

investigation and will not discuss them further.

The views that follow are my separate views on

cumulation, causation and threat.

Cumulation

The Court of International Trade instructed the
Commission to consider further its refusal to:

cross-cumulate because the reasons given by the Commission

3

Since there is an established domestic industry
producing cold-rolled carbon steel plates and sheets,
material retardation of the establishment of an
industry is not an issue in this investigation and will
not be discussed further. : -

4

The like product is cold-rolled carbon steel plates
and sheets. The domestic industry is comprised of all
domestic producers of the like product. The domestic
industry is materially injured.
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were all contrary to law. The CIT noted that
cross-cumulation was not mandatory, but that it was not
forbidden either. Since the Cross-cumulation issue is
currently on appeal for cases filed after passage of the

v : 5
Trade and Tariff Act of 1984, and since the result with

respect to cross-cumulation is not outcome determinative
in this case, for this investigation I will cumulate
imports across statutes if they compete and are subject to

6
investigation.

In its brief on remand, petitioner argued that the

Commission should cumulate the Argentine imports with

5

Bingham & Taylor Div. v. United States, 10 cIT __ |,
627 F. Supp. 793 (1986), appeal docketed, No. 86-1140
(Fed. Cir. June 24, 1986). In 1984 the Tariff Act of
1930 was amended to include a provision on cumulation.
It provides: ”* * =* [T]he Commission shall
cumulatively assess the volume and effect of imports
from two or more countries of like products subject to
investigation if such imports compete with each other
and with like products of the domestic industry in the
United States market.” 19 U.s.cC. §1677(7)(C)(iv)(Supp.
IITI 1985). . :

6
For a discussion of my views on cumulation after the

enactment of the Trade and Tariff Act of 1984, see 0il

Country Tubular Goods from Canada and Taiwan, Invs.

Nos. 701-TA-255, 731-TA-276-277 (Final), USITC Pub.

1865 (1986); Certain Carbon Steel Products from

Austria, Czechoslovakia, East Germany, Hungary, Norway,
(Footnote continued on next page)
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imports from Spain, South Africa, Brazil, South Korea, and
7 , o ,

Mexico. In the original investigation, USX listed the

same countries as candidates for cumulation.8 For the

reasons that follow,vI have determined that it is only

appropriate to cumulate imports of Argentina with those

from South Korea.

It is not appropriate to cumulate fairly traded
imports with unfairly traded imports. When an antidumping
duty or a countervailing duty (CVD) is placed on imports,
they cease to be ”unfairly” traded imports. A
countervailing duty was placed on Brazilian imports in
June 1984, 6 months prior to the determination with
respect to Argentina. With respect to the dumping case

against Brazil, the Commission reached a final negative

(Footnote continued from previous page) :
Poland, Romania, Sweden, and Venezuela, Invs. Nos.
701-TA-225-234, 731-TA-218-217, 219, 221-226, and
228-235 (Preliminary), USITC Pub. 1642 (1985).

7

Remand Memorandum of USX Corporation at 9 (March 9,
1987). Except for Mexico, these countries were all

subject to both CVD and dumping investigations since
1982. Mexico was subject only to a subsidy case.

8

I note that in its briefs to the Court of
International Trade, USX did not mention Mexico as a
candidate for cumulation.
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determination in September 1984. Petitions with respect
to dumping by South Africa and Spain were withdrawn on May
10, 1984. The subsidy case concerning Spain was decided
over two years prior to the Argentine case, as was the
South African CVD case. The CVD case against Mexico was
withdrawn effective April 18, 1984. The dumping petition
with respéct to Spain was withdrawn on January 18, 1985,
one week prior to the determination with respect to
Argentine imports. Thus, these imports were all fairly
traded at the time of the original determination. There
is no rational basis for cumulating the imports discussed

above with those from Argentina.

‘The only country left, after subtracting all
candidates which were not subject to investigétion at the
time of the original determination, is the Korean CVD
case. The Korean investigation was decided subsequent to
the Argentine case. The available evidence indicates that
Korean imports competed with Argentine and domestic
cold-rolled steel plates and sheets. Therefore, to comply
with the mandate of the court, I will cumulate imports
from Korea with imports from Argentina for purposes of

this remand.



Material Injury by Reason of Imports

In order for a domestio industry‘to prevail in a
f1na1 1nvest1gatlon, the Commission must determlne that
the dumped or subs1dlzed 1mports cause or threaten to
cause materlal injury to the domestic 1ndustry produ01ng
the like product. Flrst the Comm1551on must determlne
whether the domestlc 1ndustry produ01ng the llke product‘
is materlally 1njured or is threatened with material
injury. Second the Comm1551on must determlne whether any
injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Comm1551on answers both
questions in the afflrmatlve, will it make an afflrmatlve

determination in the 1nvest1gat10n.

Before analy21ng the data, however, the flrst

questlon is whether the statute is clear or whether one

s

must resort to the leglslatlve hlstory in order to

9

The analysis that follows was expllcltly stated
after the original determination in this
investigation. See Certain Red Raspberries from
Canada, Inv. No. 731-TA-196 (Final), USITC Pub. 1680,
at 11- 19 (1985) (Additional Views of Vice Chairman
Llebeler) I am aware of no precedent that precludes
its use in this remand.
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interpret the relevant sections of the antidumping law.
The accepted‘rulg of statutory construction is that a
statute, clear and unambiguous on its face, need not and
cannot be interpreted using secondary sources. Only
statutes that are of doubtful meaning are subject to such

10
statutory interpretation.

The statutory language used for both parts of the
two-part analysis is ambiguous. ”Material injury” is
defined as Jharm which is not inconsequential, immaterial,
or unimportant."11 As for the causation test, "by
reason of” lends itself to no easy interpretation, and has
been the subject of much debate by past and present
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material

injury sections of title VII. Therefore, the legislative

history becomes helpful in interpreting title VIT.

The ambiguity arises in part because it is clear that

the presence in the United States of additional foreign

10

C. Sands, Sutherland Statutory Construction, §45.02
(4th ed. 1985).

11
19 U.S.C. § 1677(7) (A) (1982).
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supply will always make the domestic industry worse off.
Any time a foreign producer exports products to the United

States, the increase in supply, ceteris paribus, must

result in a lower price of:the product than would
otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping'or subsidy
finding and a Commission finding that financial indicators
were down were all that were required fqr an affirmative
determiﬁatioﬁ, there would be no need to inéuire further

into causation.

But the legislative history shows that the mere
presence of LTFV imports is not sufficient to establish
causation. In the legislative history to the Trade
Agreements Acts of 1979, Congress‘stated:

"~ [T]he ITC will consider information which
indicates that harm is caused by factors other
’ , ’ o ' 12
than the less-than-fair-value imports.
The Senate Finance Committee emphasized the need for an

exhaustive causation analysis, stating, ”“the Commission

must satisfy itself that, in light of all the information

12 ‘
Report on the Trade Agreements Act of 1979, S. Rep.
No. 249, 96th Cong., 1lst Sess. 75 (1979).

10
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presented, there is a sufficient causal link between the

13
less-than-fair-value imports and the requisite injury.”

The Finance Committee acknowledged that the causation

analysis would not be eaSy: ”The determination of the ITC

with respect to causation, is under current law, and will
be, under sectioni735, complex and difficult, and is
matter for the judgment of the ITC."14 Since the

domestic industry is no doubt worse off by the presence of
any impdrfs (whether LTFV or fairly traded) and Congress
has directed that this is not enough upon which to base an
affirmative determination, the Commission must delve

further to find what condition Congress has attempted to

remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

This Act is not a ’‘protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and

11
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‘Prevent foreign suppliers from using urifair price
discrimination practices to the detriment of a

15 ’
United States industry.” =~ =
Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm
results therefrom: .

- [T]he Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
.U.S. market, even-though the price of the
imported product is lower than its home market

16
price.

This -”“complex .and difficult” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions

of traditional microeconomic‘theory is that firms attempt .

17 -
to maximize profits. Congress was obviously familiar

with the economist’s tools: ”[I]mporters as prudent

businessmen dealing fairly would be interested in

15

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.,
2d Sess. 179.

Id.

17

See, e.g., P. Samuelson & W. Nordhaus, Economics
42-45 (12th ed. 1985); W. Nicholson, Intermediate
Microeconomics and Its Application 7 (3d ed. 1983).

12
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maximizing profits by selling at prices as high as the

; 18
U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by a factual record that can support such a
conclusion. 1In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the>unfair imports occur does not support a finding
that there is any gain to be had by unfair price
discrimination, it is reasonable to conclude that any
injury or threat of injury to the domestic industry is not

"by reason of” such imports.

In many cases unfair price discrimination by a
competitor would be irrational. 1In general, it is not
rational to charge a price below that necessary to sell
one’s product. In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market powef to é position where the firm

has such power, the firm may lower its price below that

18

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.
2d Sess. 179.

13
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which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discourage and prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

19
a United States industry.”

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

an affirmative finding under the law interpreted in light
20
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

21
elasticity of supply of other imports).

The statute requires the Commission to examine the

volume of imports, the effect of imports on prices, and

19

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong.,
2d Sess. 179.

20

Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at
11-19 (1985) (Additional Views of Vice Chairman
Liebeler). ‘

21
Id. at 16.

14
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22
the general impact of imports on domestic producers.

The legislative history ﬁrbvides some guidance for
applyihg these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the

legislative history.

Causation analysis .

Examining import penetration data is relevant because
unfair’price discrimination has as its goal, and cannot
take place in the absence of, market power. As noted
above, I have cumulated imports of Argentina with those
from the Republic of Korea. Cumulated imports accounted
for less than 1 percent of apparent U.S. consumption
during 1981, then increaséd to 1.4 percent in 1982 and 2.0'
in 1983. Import penetration was 3.4 percent in
January-September 1984 compared to 1.9 percent in the
corresponding period of 1983.23 The cumulated import

penetration of Argentina and Korea is very small and not

consistent with a finding of unfair price discrimination.

22
19 U.5.C. § 1677(7) (B)-(C) (1982 & Supp. III 1985).

23
Supplemental Report at Table 3.

15
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The second factor is a hlgh margln of dumplng or

subs1dy. The h1gher the margln, ceterls parlbus, the more

llkely it is that the product is belng sold below the

24

competitive price and the more likely it is that the *° & -

domestic producers will be adversely affected. The
Department of Commerce calculated dumping margins ‘'of 30.3 -
percent for Propulsora, and 242.5 percent for Somisa.25
During thé.period under investigation by tHe - Commisgsion; ™
most of.tne:imports of cold-rolled carbon steel plates and
sheets from Argentina to the United States viere from =~ °
Propulsqrg,26' Thus, the average of: these
weighted-average margins would be much closer to 30.3
percent than to 242.5 percent.  ‘However, even the -

(quantity) weighted-average margin is still ‘modérately

high. This margin is not. inconsistent with' & finding of -

unfair price discrimination.

PO I S

The third factor is the homogeneity of the products.’ = "

The more homogeneous the products are, ‘the greater will be

24
See text accompanying note 16, supra. .-

25
Supplemental Report at A-3. . ST LT T

26
The exact quantity figures are confidential.

16
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the effect of any allegedly unfair practice on domestic
producers. info;mation from the staff report indicates
that the Argentine product is substitutable for the
domestic product for a large range of uses. The imports
are viewed generally as a satisfactory substitute for the
domestic product in many uses. Despite potential quality
differences, I find the imported and domestic product to
be substitutable, although they are not perfect

27
substitutes.

As to the fourth factor, domestic producers might
choose to lower their prices to prevent loss of market
share. The Commission requested pricing data for three
different specifications of the like product sold to steel

28
service centers (SSCs) and end users. The

27

Supplemental Report at A-10-15 (discussion of
quality differences between Argentina and other imports
and the domestic products).

28 : '

The three products identified below are those used

by the Commission to collect pricing information in its

questionnaires: .

product 1: Cold-rolled carbon steel sheets, in coils,

commercial quality, class 1, 0.0280 inch through 0.0630

in in thickness, 45 inches through 60 inches in width;:

product 2: Cold-rolled carbon steel sheets, in coils,

commercial quality, class 2, 0.0280 inch through 0.0630
(Footnote continued on next page)

17
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questionnaire data provided weighted-average net selling

prices for sales of these domestic products by quarters.

Prices for sales to SSCs for all three products
decreased from the first quarter of 1982 through the

. ‘ 29
middle of 1983. Prices for sales to end users
followed a similar trend.30 These pricing data are not

inconsistent with a finding of unfair price discrimination.

The fifth factor is barriers to entry (foreign supply

elasticity). If there are barriers to entry (or low

(Footnote continued from previous page) :

in in thickness, 45 inches through 60 inches in width;
product 3: Cold-rolled carbon steel sheets, in coils,
AKDQ A-620, 0.0280 inch through 0.0630 in in thickness,
45 inches through 60 inches in width.

29 ‘

Prices rose for all three products during 1984,
surpassing the prices achieved in 1982. Report at -
Table 16. I have not relied on the 1984 price recovery
because that would involve pPresupposing that the filing
of the case had no impact.

30

For product 1, prices decreased from the first
quarter of 1982 through the first quarter of 1983, then
rose through the third quarter of 1984; for product 2,
prices decreased irregularly from the first quarter of
1982 through the second quarter of 1983, then rose
through the third quarter of 1984; for product 3,
prices decreased irregularly from the first quarter of
1982 though the fourth quarter of 1982, then rose
through the third quarter of 1984.:
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foreign elasticity of supply) it is more likely that a
producer can gain market power. Imports from Argentina
and Korea accounted for a very small portion of total
imports into the United States over the period of
investigation. Imports from non-cumulated countries
accounted for the vast majority of imports into the United
States of certain cold-rolled carbon steel plates and
sheets over the period of investigation, accounting for
more than 83 percent of imports into the United

31
States. Less than a third of these imports were

subject to quantitative restrictions due to voluntary
restraint agreements at the time of the original
determination. Since imports from other countries account
for such a large portion of total imports, I conclude that

barriers to entry are low.

These factors must be balanced in each case to reach a
sound determination. The dumping margins are moderate,
domestic prices generally declined during 1982-1983, and
the domestic and imported products are substitutable.
However, these factors are outweighed by the absence of

barriers to entry, and the fact that cumulated import

31
Supplemental Report at A-5.

19
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penetration is very low, which strongly suggest the

. : 32
absence of unfair price discrimination.

32

The Court of International Trade rejected the
Commission’s use of the lost sales data in this

investigation. The Commission had found "underselling”

but found no evidence of "confirmed lost sales.” The
court held that the Commission could not rely on the
lack of evidence on lost sales as the basis for its
negative determination because the Commission had not
undertaken a complete investigation of lost sales
allegations. Slip op. at 7-10.

As is indicated in these views, supra, I have not
relied on evidence of underselling or lost sales. I
have stated in many opinions that I do not consider
evidence of underselling or overselling ordinarily to
be probative on the question of causation. See, e.g.,
Certain Table Wine from the Federal Republic of
Germany, France, and Italy, Invs. Nos. 701-TA-258-60
and 731-TA-283-85 (preliminary), USITC Pub. 1771 at
36-38 (Oct. 1985) (Additional Views of Vice Chairman
Liebeler); Certain Welded Carbon Steel Pipes and Tubes
from Thailand and Venezuela, Invs. Nos. 701-TA-242 and
731-TA-252-253 (preliminary), USITC Pub. 1680 (1985)
(Separate Views of Vice Chairman Liebeler).

The anecdotal evidence gathered by the Commission
on lost sales is also not particularly useful in
determining the presence or absence of causation. See
Heavy-Walled Rectangular Welded Carbon Steel Pipes and
Tubes from Canada, Inv. No. 731-TA-254 (preliminary),
USITC Pub. 1691 (1985) (Views of Vice Chairman
Liebeler). See also Lone Star Steel Corp. v. United
States, 10 cIT ___» Slip Op. 86-122, at 5-6 (Nov. 28,
1986) (”anecdotal evidence of lost sales and revenue
rarely adds distinct information to a record of this
type but rather substantially confirms what is
substantially demonstrated” by other evidence. "The
court has indicated on other occasions that instances
of lost sales alone do not mandate a finding of injury

...’,).

20
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Threat of Material Injury

An affirmative threat determination, at the time of
the original investigation, was required if the threat of
material injury was real and actual injury was

33
imminent. The second part of this test was obviously

met at the time of the original investigation. The
Commission had found that the industry was materially
injured. The court was not satisfied with the
Commission's:treatment of whether the threat was

real.34 In response to the court’s criticism of the use
of what it considered to be ”stale” evidence in the
original investigation concerning respondents’ capacity
and capacity utilization figures,35 the Commission has

gathered additional information on these statutory

criteria.

33

This standard was codified subsequent to the
original determination. 19 U.S.C. §1677(7) (F) (ii)
(Supp. III 1985).

34

Vice Chairman Brunsdale has found that the question
of threat in this case is moot. 1In future cases, the
Commission could seek additional time from the Court of
International Trade and investigate whether injury
actually occurred.

35 ,
Slip. Op. at 29-32.

21
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The Commission used two different sources for capacity
and production data for Argentina cold-rolled carbon steel
sheets. Information received from the foreign producers
shows that capacity and capacity utilization of the
Argentine producers remained almost constant from 1983 to
1984. Capacity utilization increased from a moderate

: ' 36
level in 1981 to a very high level in 1983-1984. Data

from public sources indicate that production may have been
lower and capacity higher over the period, leading to
lower capacity utiliza,tion\rates.37 Respondents have
commented on these discquancies.38 I am convinced that
the respondents’ capacity figures are closer to the

”"practical capacity” figures requested by the Commission.

There was no evidence presented which indicates that
the Argentine producers intended to increase their
capacity or capacity utilization rates. Moreover, even if
the Argentine producers did increase their exports to the

United States by diverting all of their exports from third

36

The actual figures are confidential. Supplemental
Report at A-1 (March 13, 1987). -

37
Id. at A-2.

38
Brief of Propulsora Siderurgica (Remand), at 45-49.

22
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countries, cumulated imported penetration would still
constitute an extremely small percentage of apparent U.S.

39
consumption.

Conclusion

Therefore, I conclude that an industry in the United
States is not materially injured or threatened with
material injury by reason of dumped imports of certain

cold-rolled carbon steel plates and sheets from Argentina.

39

I note that the court did not state that the 1983
data did not support a negative finding, only that it
was ”stale.” The additional data gathered indicates no
significant change between 1983 and 1984 with respect
to Argentine production or capacity.

23
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VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE

. Cold-Rolled Carbon Steel Plates and Sheets
from Argentina

Investigation 731-TA-175 (Final)

March 26, 1987

This case was initially decided by the Commission in 1985
and is now before us on remand from the U. S. Court of
International Trade. I was not at the Commission in 1985 and
therefore have an opportunity to consider the matter for the
first time. As explained below, I find that the domestic steel
industry was not materially injured or threatened with material
injury by reason of dumped impofts of cold-rolled carbon steel
plates and sheets from Argentina. I also conclude that the issue
of threat of material injury is moot in light of the enormous
delay between the Commission's original determination and the

remand in this case.

Material Injury

According to my analysis, the greatest possible effect that the

dumped imports could have had on the domestic industry was to
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lower domestic shipments by only 1 percent, suppress domestic
prices by only 0.3 percent, and cut domestic sales by only 1.3
percent. By virtually any standard these magnitudes are, if not
de minimis, hovering very close to de minimis. Clearly they fall
far short of material injury and therefore dictate a negative
determination.

The Court did not‘question the Commission's prior findings
on like product, definition of domestic industry, and condition
of the domestic industry. Accordingly, I will not address those
issues ‘here and will adopt the Commission's prior
determinations. That is, I assume that the like product is
cold-rolled carbon steel plates and sheets, the domestic industry
is ‘all producers of the like product, and the domestic industry
is materially injured. |

To analyze the effects of dumpéd imports on the domestic
industry, it is necessary to consider among other'key factors the
import penetration ratio for the dumped impérts and the dumping
margin reported by the Department of Commerce (Comrﬁerce).l

Dumped imports from Argentina were a relatively small part of

1

For a discussion of the role of the import penetration
ratio and the dumping margin in assessing harm to a domestic
industry, see Memorandum from the Office of Economlcs,
EC-J=-010 (January 7, 1986), at 29-31.
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apparent domestic consumption throughout the period of
investigation. On a quantity basis the share of dumped imports

was 0.9 percent in 1982, 0.8 percent in 1983, and 0.9 percent in
2
the first nine months of 1984. The weighted-average dumping
3
margin reported by Commerce was very high, 122.3 percent.

2 ‘ .

Imports from Argentina were less than 0.05 percent of
consumption in 1981. Memorandum INV-K-029, Information
Developed in Response to the Court of International Trade's
Remand of Investigation 731-TA-175 (Final), Cold-Rolled
Carbon Steel Plates and Sheets from Argentina (March 13,
1987) (hereinafter "Supplemental Report"), at 7 (Table 2).
As I have explained elsewhere, I believe that it is
generally more appropriate to analyze the effects of imports
on the domestic market using market penetration on a value
basis. See EPROMs from Japan, Inv. 731-TA-288 (Final),
USITC Pub. 1927, at 32-39 (1986) (Additional Views of Vice
Chairman Brunsdale). However, in this case there is little
difference between the two measures. On a value basis the
share of dumped imports was constant at 0.7 percent of
consumption in 1982, 1983, and the first nine months of 1984.

3 .
Supplemental Report at A-6. The recent opinion of the
Court of International Trade in Hyundai Pipe Co., Ltd., et
al. v. U.S. International Trade Commission, et al., Slip
Opinion 87-18 (February 23, 1987), makes clear that it is
appropriate for the Commission to consider the magnitude of
the subsidy or dumping margin in assessing causation.
Indeed, there is substantial support in the legislative
history for the proposition that the Commission should
consider the subsidy or dumping margin in every case. The
House Report to the Trade Act of 1579 states: "for one type
of product, price may be the key factor in determining the
amount of sales elasticity, and a small price differential
resulting from the amount of the subsidy or the margin of
dumping can be decisive; in others the margin may be of
lesser significance." H. Rep. 317, 96th Cong., 1st Sess. at
(Footnote continued on next page)
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For purposes of my analysis I will assume that the entire
dumping margin was passed through to reduce the price of
Argentine imports.4 Thus if importers had to pay a "fair"
price for Argentine carbon steel plates and sheet, they would

have had to pay a price that would have been more than double the

amount they in fact paid. 1In all likelihood imports from

Argentina would have been priced out of the U.S. market under
5
this circumstance and therefore would have been zero. As a

result, some of the Argentine business would have gone to other
foreign suppliers (e.g., Brazil and Korea) and the rest would

6 ;
have gone to domestic firms. In order to determine the upper

(Footnote continued from previous page) o

47 (1979) (emphasis added). The Senate Report contains
almost identical language. S. Rep. No. 249, 96th Cong.,
lst Sess. at 88 (1979). See also H.R. Rep. No. 317 at 55;
S. Rep. No. 249 at 57-58.

4

If, as is likely, the entire dumping margin was not
passed through to imported goods, then my analysis
overstates the magnitude of the adverse effects on the
domestic industry caused by dumped imports.

5 R .
If there were still some imports from Argentina at a
"fair" price, the effects on domestic industry, discussed
below, are overstated. ' A )

6 _
Note that there would also have been some reduction in
total consumption because the average price of steel plates
and sheet would be higher. This reduction in consumption is
ignored in the following analysis and does not affect the
(Footnote continued on next page)
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bound for the effects on domestic firms, suppose that all of this
business would have gone to U.S. firms. Then in 1983, for
example, the 130,000 short tons imported from Argentina would
have been added to the 12,972,000 short tons supplied by U.S.
firms.7 This means that U.S. shipments would have been 1
percent higher in the absence of the dumping. Alternatively, the
dumped imports from Argéntina reduced domestic shipments by at

most 1 percent.

It is also possible to determine an upper bound for the

degree to which dumped imports suppressed domestic prices.

Thanks to the excellent work of the Office of Economics, we have
useful information about the price sensitivity of domestic supply
in this case.8 The best estimate of this price sensitivity

indicates that a 1 percent increase in domestic price will

(Footnote continued from previous page)

conclusion. Also note that the demand for steel plates and
sheet, which are intermediate products, is low to moderate.
For a survey of the evidence on demand elasticity. See
Staff Memorandum INV-K-029 at 24, n. 3.

7 , ‘ :
Supplemental Report at A-5 (Table 2). Comparable results
would have been obtained if data for other years were used.

8

Price sensitivity of domestic supply refers to the
elasticity of supply, which, other things remaining the
same, is defined as the percentage change in quantity
supplied divided by the percentage change in price. See,
€.9., P. Samuelson and W. Nordhaus, Economics at 380-84
(12th ed. 1985).
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produce a 3.5 percent increase in the quantity supplied by
domes“ticproducers.9 This also means that a 1 percent increase
in demand for domestic product will lead to an increase in
domestic price of only 0.29 percent (equals (1/3.5) times 1
percent). As explained above, this increase in domestic demand
is precisely what would have occurred if dumped imports from
Argentina were priced out of the domestic market. Thus the
maximum degree of price suppression in this case is 0.3 percent.
' Finally, since dumped imports reduced domestic shipments by
1 percent and suppressed domestic prices by 0.3 percent, this
means that dumped imports reduced industry sales by only 1.3
percent (1 percent + 0.3 percent). 1In other words, lost sales by
U.S. firms attributable to the dumped imports amounted to no more
than 1.3 percent of total industry sales. I‘hasten to add that I
use the term "lost sales" differentiy than the Staff Report and
some of my colleagues do. As I have explained before, I believe
that the lost sales information in the staff report almost always
is*a”cq}lection of anecdotes about the experience 6f individual

firms with particular potential customers and transactions and in

general is not probative on the issue of causation. That is, it

~

9
That is, the domestic supply elasticity is 3.5.
INV-K-029 at 28 n. 1.
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almost never has anything to do with a causal relationship
between dumped imports and material injury to the domestic

10
industry. In contrast, I use the term "lost sales" to mean

the reduction in domestic industry sales, which I express as a

percent of total industry sales. Clearly this is always relevant
in causation analysis.

Based on the foregoing analysis it is apparent that the
adverse effects on the domestic industry from dumped imports from
Argentina were very tiny. Accordingly, I conclude that dumped

imports from Argentina were not a cause of material injury.

Cumulation

The court in USX remanded the issue of cumulation to the
Commission for further consideration. Since i do not find that
imports from Argentina, analyzed sepérately, caused injury to the
U.S. industry, I must now consider whether imports from Brazil,
Mexico, South Africa, South Korea, and Spain should be added to
those from Argentina to evaluate their cumulative effect.

At the time of the Commission's original final determination

in this case, the Commission's past practice of assessing the

10 .
See, e.g., Certain Welded Carbon Steel Pipes and Tubes
(Footnote continued on next page)
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volume and priceleffects of imports from two or more countries
cumulatively was about to be changed byythe'Trade'aﬁg Tariff Act
of 1984, which specified the circumstances under which imports
should be cumulated.11 This amendment took effect with‘fespect
to investigations initiated after'0ctober 30; 1984.12 The
instant case, begun on February 10, 1984, is not subject to the
cumulation provision of the 1984 act. |

Prior to the 1984 act, there were no specifié referénces to
cumulation in the controlling statutes. As a matter of doctrine,
the Commission accepted that cumulation should be éonSidered if
"the factors and conditions of trade in the particular case show
its relevance to the determination of injury."13 My review of
previous cases indicates that in practice the Commission at best
rarely cumulated prior to the 1984 act. S

What is most clear from the Commission's décisions of that

period is that the Commission never cross-cumulated and never

(Footnote contiqued from previous page) o _
from India, Taiwan, and Turkey, Invs. 731-TA-271 through 273
(Final), USITC Pub. 1839, at 49-50 (Views of Vice Chairman

Liebeler and Commissioner Brunsdale) (1986). -

11
19 U.S.C. 1677(7) (c) (iv) (Supp. III 1985).

12
Pub.L. 98-573, Sec. 626(b) (1).

13 ' ‘

Certain Steel Products from Belgium, Brazil, France,
Italy, Luxembourg, The Netherlands, Romania, The United
Kingdom, and West Germany, Invs. 701-TA-86-144, 146, and 147
(Preliminary) and 731-TA-53-86 (Preliminary), USITC Pub.
1221, at 16-17 (1982), quoting S. Rep. No. 93-1298, 93rd
Cong., 2d Sess. at 180 (1984). )
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. 14

cumulated under the countervailing duty statute. Indeed, at
the time of its decision in the instant investigation, the
Commission had declined to cross-cumulate for seventeen years. I
see no reason why the Commission's practice should be different
in this case.

Even if I were writing on a completely clean slate, however,
I would not cross-cumulate dumped and subsidized imports. My

views on this matter were first set forth in Certain Brass Sheet

and Strip from Brazil, Canada, France, Italy, The Republic of
15
Korea, Sweden, and West Germany. At that time I noted that

even after the 1984 amendment there was ample precedent that
cross-cumulation was inappropriate. In my view the Commission
cannot make an affirmative determination in, for example, a
countervailing duty case based on injury alleged to be occurring
from dumped imports. It is my impression that a majority of the

16
Commission share that view.

14
W.B.T. Mock, Jr., Cumulation of Import Statistics in

Injury Investigations before the International Trade
Commission, 7 Northwestern J. of Int'l Law & Bus. at 433,
439 (1986) (hereinafter "Mock").

15
Invs. 701-TA-269-270 (Preliminary) and 731-TA-311-317
(Preliminary), USITC Pub. 1837 (1986), at 11, n. 28.

16

See, Certain Fresh Cut Flowers from Canada, Chile,
Colombia, Costa Rica, Ecuador, Israel, and The Netherlands,
USITC Pub. 1956 (1987), at 68-71 (Commissioner Rohr), and
Certain Brass Sheet and Strip, supra note 15 at 11, n. 28
(Chairman Liebeler and Vice Chairman Brunsdale).
Commissioner Rohr provides a useful analysis of some of the 13
problems inherent in the concept of cross-cumulation in
Certain Fresh Cut Flowers, supra at 68-71 (Additional views
of Commissioner Rohr).
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While I believe that cross-cumulation is inappropriate in
this case as a matter of law, I am mindful that the Court of
International Trade thinks otherwise. For purposes of this
opinion I am willing to acquiesce in the Court's position because
I find that cumulation is inappropriate for many other reasons.
These reasons are set forth below for each of the countries whose
imports the Commission has been asked to cumulate:

o Some countervailing duty and antidumping investigations were
terminated as a result of a negative determination or withdrawal
of'the'petition.17 This covers certain imports from Brazil,
Korea, Mexico, South Africa, and Spain. It is appropriate to
assume that the imports from these countries were fairly traded,
and hence not subject to cumulation.

O Some imports were subject to outstanding countervailing duty
orders at the time of the Commission;s determination in the
instant investigation. This covers certain imports from Brazil,
South Africa, and Spain. As a result of these orders, the
effects of subsidies on U.S. prices of covered impofts would have
been nullified and the imports thus would be fairly traded. It
would not be proper to cumulate fairly traded imports with

imports determined to be unfairly traded.

17
Supplemental Report at A-3.
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© One investigation was ongoing at the time of the
Commission's original determination and subsequently resulted in
an affirmative decision, but on the basis of threat. This covers
certain imports from Korea, for which a countervailing duty order
was issued in February 1985. For good reason the Commission has
previously‘declined to cumulate imports that have only been the
subject of a determination of a threat of material injury. On
this i:sue I am persuaded by the reasoning of Commissioner

Rohr. I decline to cumulate imports from Korea for the same

reasons.

Threat of Material Injury

Given the enormous delay between the original decision and the
remand to the Commission in this case, I conélude that the issue
of whether Argentine imports posed é threat of material injury to
the domestic industry in January 1985 is moot and should not be
addressed or decided by the Commission. Thefé is no point in
having this Commission decide&nowrﬁhat'was likely ﬁo occur in the

years after January 1985 when we can look at the experience of

18 :
See Certain Welded Steel Pipes and Tubes from Turkey and
Thailand, Inv. 701-TA-253 (Final), USITC Pub. 1810 (1986) at
27, n. 3. BSee also the General Counsel's Memorandum in that
same case (GC-J-024) (Feb. 6, 1986).
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the industry'andVSee what actually did occur. Both the
legislative history and common sense suggest that the threat
provisions of Title VII were not intended to require the
Commission to engage in a hypothetical analysis in 1987 of what
the facts existing in 1984 indicaﬁed would happen in 1985 and
1986. In my view such an analysis belongs more to the realm of
Alice in Wonderland than the world of sound legal reasoning under
the trade. laws.

The statﬁte controlling our analysis of the threat issue
simply provides that the Commission is to determine if an
industry in the United States "is threatened with material
injury..."19 The only purpose of the threat provision is to
prevent material injury to the domestic industry before that
injury occurs. The legislative history on this point could not
be more clear:

bThe 'threat of material injury' standard is intended

to permit import relief under the countervailing duty

and antidumping laws before actual injury occurs and

should be administered in a manner so as to prevent

20
actual injury from occurring.

19
19 U.s.cC. 1673(2)(A)(ii).

20 v '

Sen. Rep. No. 249, 96th. Cong., lst Sess., at 89 ,
(1979). Accord: H. Rep. No. 317, 96th. Cong, 1lst. Sess., at
47 (1979).

36



37

The threat provision simply was not intended to be redundant of
the actual injury standard and to address after-the-fact
situations where the injury has actually occurred. 1Indeed, in
its opinions, the Commission has fairly consistently treated the
analysis of the existence of a threat as a separate and different
question from the inquiry regarding the existence of actual
injury. In fact the Commission has routinely declined to address
the threat iséue where actual material injury to the domestic
injury has been found.21 It is thus clear to me that the

threat provision, unlike the provisions dealing with actual
injury, was designed to deal with situations where the Commission
would not be able to know on the basis of its investigation
whether actual injury to the domestic injury had or had not
occurred. If the facts can be examined to determine if actual
material injury has occurred, the threat provision is not
relevant. |

While the Commission's analysis of the threat issue

necessarily involves some