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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 731-TA-320 (Final)

CERTAIN UNFINISHED MIRRORS FROM BELGIUM

Determination

on the basis of the record 1/ developed in the subject investigation, the
Commission determines; pursuant to section 735(b) of the Tarift'f Act of 1930
(19 U.5.C. 1673d(b)), that an industry in the United States is not materially
injured or threatened with material injury, and the establishment of an
industry in the United States is not materially retarded, by reason of imports
from Belgium of unfinished glass mirrors, 2/ 15 square feet or larger in
reflecting area, provided for in item 544.54 of the Tariff Schedules of the
United States, that have been found by the Department of Commerce to be sold

in the United States at less than fair value (LTFV).

The Commission instituted this investigation effective September 12,
1986, following a preliminary determination by the Department of Commerce that
imports of the above-referenced mirrors from Belgium were beihg sold at LTFV
within the meaning of section 731 of the Act (19 U.S.C. 1673). Notice of tHe
institution of the Commission's invéstigation and of a public hearing to be
held in connection therewith was given by posting copies of the notice in the
office of the Secretary, U.S. International Trade Commission, Washington, DC,

and by publishing the notice in the Federal Register of October 1, 1986 (51

F.R. 35059). The hearing was held in Washington, DC, on December 2, 1986, and
all persons who requested the opportunity were permitted to appear in person

or by counsel.

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR 207.2(i)). 1
2/ Mirrors which have not been subjected to any ftinishing operations such as
beveling, etching, edging, or framing.






VIEWS OF THE COMMISSION
We determine that an industry in the United States is not materially
‘injured or‘threatened with material injury by reason of less than fair value
(LTFV) imports of certain unfinished mirrors from Belgium. &/ Our negative
determination is based on the preponderance of positive indicators of the
domestic industry's performance,_from which we have concluded that the

. . . : < 2/ 3/ 4/
domestic industry is not experiencing material injury. = = —

Like product and the domestic industry

As a prerequisite to its material injury analysis, the Commission must
define the relevant domestic industry. The term "industry” is defined in
section 771(4)(A) of the Tariff Act of 1930 as 'the domestic producers as a
whole of a like product, or those producers whose collective output of the
like product constitutes a major proportion of the total domestic production
of that product . . . ." 3/ "Like product" is defined as "a product which

is like, or in the absence of like, most similar in characteristics and uses

1/ Because there is an existing industry, material retardation of the
establishment of an industry in the United States is not an issue in this
investigation.

2/ Chairman Liebeler joins in the majority definition of like
product/domestic industry and in the majority discussion of the condition of
the domestic industry and threat. For her views on cumulation and causation,
see her Additional Views.

3/ Commissioner Eckes joins in the discussion of like product/domestic
industry. See his Separate Views on condition of the domestic industry,
cumulation, causation, and threat.

4/ See Commissioner Rohr's Additional Views on causation and cumulation.
He notes that there is no causal nexus between the condition of the domestic
industry and the subject imports.

5/ 19 U.S.C § 1677(4)(A).



with, the article subject to an investigation.” &/

The Commission's like product determination is essentially factual and is
based on an analysis made on a case-by-case basis and designed to identify
clear dividing lines among products. 1/ We examine factors relating to the
chafacteristics and uses of the subject merchandise, including common
manufacturing facilities and production employees, physical appearance, and
substitutability between products.

The articles subject to this investigation are unfinished glass mirrors
having reflective surfaces of 15 square feet or more. 8/ In the preliminary
phase of this investigation the Commission found one like product, unfinished
flat glass mirrors 15 sq. ft. and over, and one domestic industry, the |

producers of such mirrors. 8/ Petitioners support this finding and

6/ 19 U.S.C. § 1677(10). The "article subject to an investigation" is
defined by the scope of the investigation initiated by the Department of
Commerce (Commerce).

7/ "The requirement that a product be 'like' the imported article should
not be interpreted in such a narrow fashion as to permit minor differences in
physical characteristics and uses to lead to the conclusion that the product
and article are not 'like' each other, nor should the definition of 'like
product' be interpreted in such a fashion as to prevent consideration of an
industry adversely affected by the imports under investigation.” S. Rep. No.
249, 96th Cong., 1lst Sess. 90-91 (1979).

8/ 52 Fed. Reg. 3156 (February 2, 1987).

9/ Certain Unfinished Mirrors from Belgium, the Federal Republic of
Germany, Italy, Japan, Portugal, Turkey, and the United Kingdom, Invs. Nos.
701-TA-273 and 731-TA-320-325 (Preliminary), USITC Pub. No. 1850 at 6 (May
1986).



. . 10/
respondent did not oppose it in this final investigation. —

No information was received in this final investigation that would lead
us to change our earlier determinations. We therefore find one like product,
unfinished flat glass mirrors 15 sq. ft. and over, and one domestic industry,

the producers of such mirrors. 11/

Condition of the Domestié Industry

In assessing the condition of the domestic industry the Commission
considers, among other indicators of an industry's performance, U.S. domestic

consumption, production, capacity, capacity utilization, shipments,

10/ In the preliminary investigation an issue was raised as to whether the
Commission should include in the like product finished and unfinished flat
glass mirrors with less than 15 sq. ft. of reflective surface, collectively
called "cut mirrors.” We decided not to do so, while noting we would
re-examine the issue in any final investigations. Id. at 6, n. 15. 1In
Certain Unfinished Mirrors from the Federal Republic of Germany, Italy, Japan,
Portugal, and the United Kingdom, Invs. Nos. 731-TA-321-325 (Final), USITC
Pub. No. 1938 (January 1987) ("Mirrors I"), the Commission did examine this
issue and concluded that cut mirrors and unfinished flat glass mirrors 15 sq.
ft. and more differ significantly. 1In particular, the mirrors subject to
investigation are mass produced in a limited number of standard sizes and are
frequently used without further processing in large projects such as hotel
lobbies. Cut mirrors are generally made to order in a wide range of sizes and
styles, are invariably subject to finishing such as edging, beveling, etching,
and/or framing, and are sold primarily to furniture manufacturers and
retailers. Id. at 5.

11/ Chairman Liebeler and Vice Chairman Brunsdale have concerns about the
like product definition adopted in this case. They note that domestic
production facilities can easily switch from producing large mirrors (i.e.,
over 15 square feet) to small mirrors. Memorandum from Office of Economics,
EC-K-097 (March 4, 1987) at 3. This suggests there is a high degree of
substitutability in supply between large and small mirrors, in which case the
like product adopted by the Commission in this case may be defined too
narrowly. However, their decisions in this case would not have been affected
by using a broader definition of like product. See Certain Welded Carbon
Steel Pipes and Tubes from Turkey and Thailand, Invs. Nos. 701-TA-253 and
731-TA-252 (Final), USITC Pub. 1810 (February 1986) (Additional Views of
Commissioner Brunsdale at 49).



inventories, employment and financial performance. 12/ 13/

Many of the most significant of these indicators show growth and
gxpansion.n As consumption rose during the period of investigation, two new
firms entered the market, one existing firm installed a more efficient
silvering line, and other existing firms expanded. 14/ Employment increased
and wage rates rose. As the industry expanded, costs increased and profits
decreased, but the industry as a whole remained profitable.

Domestic cqnsumption rose by 21 percent from 1983 through 1985, and by 3
percent in the January-June 1986 period. 12/ Domestic capacity grew by 27

16/

percent in the 1983-1985 period and by 3 percent in the interim period. =

Production also increased substantially in the 1983-1985 period and again

12/ 19 U.S.C. § 1677(7)(C)(iii). We recently made determinations concerning
certain unfinished mirrors from five countries. Mirrors I. No new
information has been received concerning the condition of the domestic
industry since those determinations. Accordingly, citations are to the
published report in Mirrors I, USITC Pub. No. 1938 (January 1987).

13/ Chairman Liebeler and Vice-Chairman Brunsdale believe that it may be
appropriate in this case to use a product line analysis pursuant to 19 U.S.C.
§ 1677(4)(D) to assess the condition of the domestic industry. They are
concerned that the available data may not permit separate identification of
production in terms of such criteria as the production process or producer's
profits. For example, the record indicates that the same equipment and labor
can readily shift from producing large mirrors (i.e., over 15 square feet) to
small mirrors. Memorandum from Office of Economics, EC-K-097 (March 4, 1987)
at 3. Because the same production inputs are common to both large and small
mirrors, the cross elasticity of supply between the two categories of mirrors
must be very high. As a consequence, there would not be a separate identity
for the production of large mirrors in terms of the production process. While
the Chairman and Vice-Chairman do not use product line analysis in this case,
had they done so their determinations would have been the same. See Certain
Welded Carbon Steel Pipes and Tubes from the Phillipines and Singapore,
731-TA-293, 294, and 296 (Final), USITC Pub. 1907 (November 1986) (Views of
Chairman Liebeler at 19).

14/ Mirrors I at A-10.

15/ Id. at A-8. The January-June 1986 period is hereinafter referred to as
"the interim period." Statements which describe conditions in the interim
period are to be understood as comparisons with conditions in and for the
comparable portion (i.e., January-June) of 1985.

16/ Mirrors I at A-10.



slightly in the interim period. 17/

Because the overall increase in
production was smaller £han the increase in capacity, capacity utilization
fell.

The volume and total value of domestic shipments to the open market rose
throughout the period of this investigation. Open market shipments increased
13 percent in volume fgom 1983 to 1984 and again by 3 percent in 1985. Data
for the interim period reflect a decline of less than 0.5 percent in such
shipments.. Total shipments declined in volume from 1984 to 1985 despite
increases in open market shipments because intracompany shipments fell off by
31 percent in this period. 18/ Inventories declined by 9 percent from 1983
through 1985 but remained stable in the interim period. The ratio of
inventories to total shipments declined from 6.3 percent in 1983 to 4.9
percent in 1985. 19/

The average number of workers producing unfinished mirrors 15 sq. ft. and
more rose by 6 percent from 1983 through 1985, and increased again in the
interim period. Hours worked increased by 7 percent in 1983-1985, while
hourly wages paid increased by 16 percent, total hourly compensation by 19
percent, and output per hour by 11 percent. These indicators also increased
in the interim period. 20/

Domestic producer sales of unfinished mirrors 15 sq. ft. and more

apparently increased in 1984 and continued to increase gradually for the

17/ 1d.

18/ 1d. at A-11-12.

19/ 1Id. at A-13, Table 8.
20/ Id. at A-14.



balance of the period of the investigation. Y Operating income apparently

rose in 1984, but then dropped in 1985, the year in which the general,
selling, and administrative (GS&A), labor, and interest costs of the industry
rose substantially. We note that this is the year in which the costs of the
industry's biggest expansion during the period of investigation were reflected
in its financial data. As a share of net sales, both the cost of goods sold
and GS&A increased in 1984-1985. While the GS&A/net sales ratio declined
slightly in the interim period, the cost of goods sold/net sales ratio
continued to rise. 22/ 23/

As noted above, new entrants and improvements by existing firms increased
the industry's capacity and upgraded its production facilities during the
period of investigation. Capital expenditures and investment both rose, with
24/

capital expenditures posting a particularly sharp rise in 1985.

We therefore conclude that the domestic industry is not currently

21/ Id. at A-19, Table 13. Commissioner Rohr notes that while the overall
increase of 39 percent reflected in the Commission's data may not be totally
accurate due to the Commission's problems in collecting data from the domestic
industry, the increase was clearly substantial. He further notes that net
sales figures substantially understate industry performance because only one
company reported its intracompany transfers as sales. Intracompany transfers
generally account for over 10 percent of total industry shipments.

22/ Mirrors 1 at A-19.

23/ We note that certain domestic producers did not provide complete
financial data. This may throw some doubt on their effect on the financial
performance reported by the domestic industry; however, we find the available
data sufficient to make our determination.

24/ Mirrors I at A-21-22.



25/ 26/

experiencing material injury.

No Threat of Material Injury by Reason of LTFV Imports

In determining whether there is threat of material injury, the Commission
considers, among other factors, (1) any rapid increase in market penetration
of the importé and the likelihood that such penetration will reach an
injurious level, (2) any'substantial increase in inventories of the imported
product, (3) the likelihood of increased imports in the future because of
increased capacity or existing underutilized capacity in the foreign country,
and (4) the probability that future imports will have a price depressing or
suppressing effect in the domestic market. 2r/ The Commission must also
find that the threat is real and injury is imminent. 28/

The producer of the subject mirrors in Belgium is operating at a high

rate of capacity utilization and there is no evidence that it plans to

25/  Vice-Chairman Brunsdale does not consider the issue of causation. She
concludes that domestic producers of unfinished mirrors are not experiencing
material injury and notes that this conclusion is sufficient to support a
negative determination in this case. See American Spring Wire Corp. v. United
States, 8 C.I.T. 20, 590 F.Supp. 1273, 1276 (1984), aff'd sub nom., Armco,
Inc. v. United States, 760 F.2d 249, 250 (Fed. Cir. 1985) (affirming based on
the reasoning of the lower court); Badger-Powhatan v. United States, 9

C.I.T. ___, 608 F.Supp. 653, 657 (1985). The Vice-Chairman therefore does not
reach the hypothetical question of whether, if the domestic industry were
materially injured, that injury would be by reason of dumped imports from
Belgium.

26/ See Additional Views of Chairman Liebeler and Additional Views of
Commissioner Rohr. Commissioner Lodwick, finding no material injury, does not
consider the issue of causation.

27/ 19 U.S.C. § 1677(7)(F)(1).

28/ 19 u.s.C. § 1677(7)(F)(ii); see also H.R. Rep. No. 1156, 98th Cong., 2d
Sess. 174 (1984).




10

29/ 30/ The market share of

increase production capacity significantly.
the imports from Belgium declined from 1984 to 1985. Although the market
share rose in the interim period, we find that the increase was not rapid.
Moreover, the market share accounted for by imports from Belgium is and has
been minuscule compared with the growing market share of other imports. 31/
Because all imports are produced to order, the importer does not hold
inventories. 32/ Although imports from Belgium have undersold the domestic
product, we note that domestic producers' prices have risen or remained stable

33/ 34/ Considering the small market

during the period of investigation.
penetration of imports from Belgium, we find that there is little probability

that future imports will have a price depressing or suppressing effect in the

29/ Report of the Commission (Report) at A-4, Transcript of the Hearing
(Tr.) at 130-131.

30/ Commissioner Rohr notes that, based upon his analysis of Belgian
production data, the capability of the Belgian producer to significantly
increase its exports to the United States to an injurious level is limited
unless there were to be a radical shift in its production or sales to its
traditional markets. He notes that, on the basis of the information, to posit
any such shift would be impermissible speculation.

31/ Report at A-26

32/ Mirrors I at A-22.

33/ Mirrors 1 at A-32-36.

34/ Chairman Liebeler and Vice-Chairman Brunsdale do not base their
decisions in this case on evidence of underselling by imported products. They
believe that evidence of underselling or overselling ordinarily is not
probative on the issues of causation and threat. See Heavy-Walled Rectangular
Welded Carbon Steel Pipes and Tubes from Canada, Inv. No. 731-TA-254 (Final),
USITC Pub. 1808 at 11 n.25 (1986).

10



11

domestic market. 32/

We conclude that the domestic industry is not threatened with material

injury by reason of the subject imports.

35/ Commissioner Rohr notes that, based upon his analysis of the information
gathered with respect to the trends in the volume and price of imports and
from the Belgian producer, there is no evidence of an intention to increase
Belgian market presence to a level that would be injurious to the domestic
industry. See also his additional views with respect to his conclusion that
the market is not one in which the price underselling by imports will have a
price suppressive effect.

11
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ADDITIONAL VIEWS OF CHAIRMAN LIEBELER

Inv. No. 731 TA-320 (Final)
Certain Unfinished Mirrors from
Belgium
I determine that an industry in the United States is
not materially injured, or threatened with material
injury, by reason of certain unfinished mirrors from

Belgium which the Department of Commerce has determined

1
are being sold at less-than-fair-value. I concur in

the majority definitions of like product and domestic
industry, and discussions of thelcondition of the industry
and threat of material injury. Since I determine that the
(domestic industry is not experiencing material injury, I
am not required to reach the issue of causation. However,
assuming arguendo that the domestic industry is materially
injured, I proceed to a discussion of cumulation and

2
causation. Since my views on cumulation and causation

1

Since there is an established domestic industry
producing unfinished mirrors, material retardation of the
establishment of an industry is not an issue in this
investigation and will not be discussed further.

2
My determination in this investigation is based on the
(Footnote continued on next page)

13



' 14
differ from those of other members of the majority, I

offer these additional views.

Material Injury by Reason of Imports

In order for a domestic industry to prevail in a
final investigation, the Commission must determine that
the dumped or subsidized imports cause or threaten to
cause material injury to the démestic industry producing
the like product. First, the Commission must determine
whether theidomestic industry producing the like product
is materially injured or is threatened with material
injury. Second, the Commission must determine whether any
injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Commission answers both
questions in the affirmative, will it make an affirmative

determination in the investigation.

(Footnote continued from previous page)

same factors as in Certain Unfinished Mirrors from the
Federal Republic of Germany, Italy, Japan, Portugal, and
the United Kingdom, Invs. Nos. 731-TA-321-325, (Final),
USITC Pub. 1938 (January 1987) (hereinafter Mirrors I). As
no new information has been received concerning the
condition of the industry since those determinations,
citations are to the published staff report from Mirrors I.

14



15
Before analyzing the data, however, the first

question is whether the statute is clear or whether one
must resort to the legislative history in order to
interpret the relevant sections of the antidumping law.
The accepted rule of statutory construction is that a
statute, clear and unambiguous on its face, need not and
cannot be interpreted using secondary sources. Only
statutes that are of doubtful meaning are subject to such

3
statutory interpretation.

The statutory language used for both parts of the
two-part analysis is ambiguous. “Material injﬁry” is
defined as ”harm which is not inconsequential, immaterial,
or unimportant.”4 This definition leaves unclear what
is meant by harm. As for the causation test, ”by‘reason
of” lends itself to no easy interpretation, and has been
the subject of much debate by pasﬁ and present
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material

injury sections of title VII. Therefore, the legislative

history becomes helpful in interpreting title VII.

3

C. Sands, Sutherland Statutory Construction, § 45.02
(4th ed. 1985).

4
19 U.S.C. § 1677(7) (A) (1980).

15 -



16

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.
Any time a foreign producer exports products to the United

States, the increase in supply, ceteris paribus, must

result in a lower -price of the product than would
otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping or subsidy
finding and a Commission finding that financial indicators
were down were all that were required for an affirmative
determination, there would be no need to inquire further

into causation.

But ﬁhe legislatiye history shows that the mere
presence of LTFV iﬁports i$ not}sufficient to establish
causation. In the legislative history to the Trade
Agreements Acts of 1979,.angress stated:

[Tlhe ITC will consider information which
indicates that harm is caused by factors other

, < . 5
than the less-than-fair-value imports.

5 .
Report on the Trade Agreements Act of 1979, S. Rep. No.
249, 96th Cong. 1lst Sess. 75 (1979).

16



17
The Senate Finance Committee emphasized the need for an

exhaustive causation analysis, stating, “the Commission
must satisfy itself that, in light of all the information
presented, there is a sufficient causal link between the

6
less-than-fair-value imports and the requisite injury.”

The Finance Committee acknowledged that the causation
analysis would not be easy: ”The determination of the ITC
with respect to causation, is under current law, and will
be, under section 735, complex and difficult,‘aﬁd is a
matter for the judgment of the I'I'C.”7 Since the
domestic industry is no doubt worse off by the presence of
any imports (whether LTFV or fairly traded) and Congress
has directed that this is not enough upon which to base an
affirmative determination, the Commission must delve
further to find‘what condition Congréss has attempted to

remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

17



18
‘This Act is not a ’‘protectionist’
statute designed to bar or restrict
U.S. imports; rather, it is a statute
designed to free U.S. imports from
unfair price discrimination practices.
* * * The Antidumping Act is designed
to discourage and prevent foreign
suppliers from using unfair price
discrimination practices to the
detriment of a United States

8
industry.

Thus, the focus of the analysis must be on what
constitutes unfair price discrimination and what harm

results tﬁerefrom:

[Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the
imported product is lower than its home market
9
price.

This ”complex and difficult” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions
of traditional microeconomic theory is that firms attempt

10 :
to maximize profits. Congress was obviously familiar

8

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

Id.

10
See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(Footnote continued on next page)

18



19
with the economist’s tools: ”[I]mporters as prudent

businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

. 11
U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by a factual‘record that can support such a
conclusion. In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discrimination by a
competitor would be irrational. 1In general, it is not
rational to charge a price below that necessary to sell

one’s product. 1In certain circumstances, a firm may try

(Footnote continued from previous page)

(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (3rd ed. 1983).

11

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

19



20
to capture a sufficient market share to be able to raise

its price in the future. To move from a position where
the firm has no market power to a position where the firm
has such power, the firm may lower its price below that
which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discoﬁrage ahd prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

12
a United States industry.”

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

an affirmative finding under the law interpreted in light
13
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

14
elasticity of supply of other imports).

12

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179. I

13
Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) ‘(Additional Views of Vice Chairman Liebeler).

14
Id. at 16.

20



21

The statute requires the Commission to examine the volume
of imports, the effect of imports on prices, and the

. 15
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the
legislative history. Each of these factors is evaluated

in turn, after a discussion of cumulation.

Cumulation

I do not cumulate the imports of certain unfinished
mirrors from Belgium with those from the Federal Republic
of Germany, Italy, Japan, Portugal, and the ﬁnited
Kingdom.16 The cumulation provision requires that the

”"imports compete with each other as well as with the like

15
19 U.S.C. § 1677(7)(B)-(C) (1980 & cum. supp. 1985).

16

For a discussion of my views on cumulation, See 0il
Country Tubular Goods from Canada and Taiwan, Invs. Nos.
701-TA-255, 731-TA-276-277 (Final), USITC Pub. 1865
(1986) ; Certain Carbon Steel Products from Austria,
Czechoslovakia, East Germany, Hungary, Norway, Poland,
Romania, Sweden, and Venezuela, Invs. Nos. 701-TA-225-234,
731-TA-213-217, 219, 221-226, and 228-235 (Preliminary),
USITC Pub. 1642 (1985).

21



22
17

product of the domestic industry”, and be ”subject to
investigatioh”.lé Although the investigations involving
all six countries were instituted together, imports from
the Federal Republic of Germany, Italy, Japan, Peortugal,
and the United Kingdom are no longer subject to
investigation because they were thé subject of recent
Commission final negative determinations.19 The
investigation concerning‘Belgium was extended upon request
of the respondents. I conclude that cumulation is not
appropriate in this case because the Commission made
negative determinations in the final investigations

20
involving the other five countries.

Causation analysis

Examining import penetration data is relevant because

unfair price discrimination has as its goal, and cannot

17
19 U.S.C. § 1677(7)(C) (iv) (1980).

Id.

19
See Mirrors I.

20
See Certain Butt-Weld Pipe Fittings from Japan, Inv.
No. 731-TA-309 (Final), USITC Pub. 1936, January 1987. I
note that in Mirrors I, I cumulated the imports of certain
(Footnote continued on next page)

22



23
take place in the absence of, market power. Imports from

Belgium accounted for one percent or less of apparent U.S.
consumption during the entire period of

21
investigation. The market penetration of Belgian

imports is very small and not consistent with a finding of
unfair price discrimination.
The second factor is a high margin of dumping or

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the
competitiveprice22 and the more likely it is that the
domestic producers will be adversely affected. The
Department of Cdmmerce calculated a dumping margin of 0.97
percent.23 This margin is extremely small and does not

support a finding of unfair price discrimination.

The third factor is the homogeneity of the products.

The more homogeneous the products are, the greater will be

(Footnote continued from previous page)
unfinished mirrors from the Federal Republic of Germany,

Italy, Japan, Portugal, and the United Kingdom with those
from Belgium. Mirrors I at 19.

21
Mirrors I, Report at Table 19.

22
See text accompanying note 9, supra.

23
Report at appendix F.

23
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the effect of any allegedly unfair practice on domestic

' 24
producers. As 1in the previous investigations, I find

the imported and domestic products are generally similar.
I find the imported and domestic product to be

substitutable, although they are not perfect substitutes.

As to the fourth factor, domestic producers might
choose to lower their prices to prevent loss of market
share. Domestic prices exhibited an upward trend for

) 25
clear and tinted glass mirrors from 1983 through 1985.

Although prices for the tinted glass mirrors fell from the

last quarter of 1985 to the first quarter of 1986, the
prices recovered in the second quarter of 1986.26
Although prices for the 3 millimeter glass mirrors fell
from the last quarter of 1983 to the first qﬁarter of

1985, the prices recovered through the second quarter of

24
See Mirrors-I.

25

The Commission gathered price data for weighted
average delivered prices reported by U.S. producers and
importers of the foreign-made product for sales to
wholesale distributors of clear glass mirrors 6, 5 and 3
millimeters thick and tinted glass mirrors, 6 millimeters
thick. Id. at Tables 20-23.

26
Id.

24
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1986. These pricing data are not consistent with a

finding of unfair price discrimination.

The fifth factor is barriers to entry (foreign supply
elasticity). If there are barriers to entry (or low
foreign elasticity of supply) it is more likely that a
producer can gain market power. Imports from Belgium
accounted for a very small portion of total imports into
the United States over the period of investigation.
Imports from countries not subject to dumping
investigation accounted for a small but increasing
percentage of imports relative to consumption of certain
unfinished mirrors into the United States over the entire
period of investigation, increasing from more than 7
percent of apparent U.S. consumption in 1983 to more than
13 percent in 1985. During interim 1986, imports ffom
third-party countries accounted for more than 15 percent
of apparent U.S. consumption, up from 12 percent in the
corresponding period of the previous year.28 Since
imports from other countries account for such a large
portion of total imports, I conclude that barriers to

entry are low.

28
Id. at A-40.

25
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These factors must be balanced in each case to reach

sound determination. The domestic and imported products
are very substitutable. Barriers to entry are low which
is consistent with a negative determination. Moreover,
the dumping margins are extremely small; market share is
low, domestic prices are not decreasing, strongly
suggesting the absence of unfair price discrimination.
The factors tending toward a negative determination
clearly outweigh those pointing toward an affirmative

determination.

Conclusion

Therefore, I conclude that an industry in the United
States is not materially injured or threatened with
material injury by reason of dumped imports of certain

unfinished mirrors from Belgium.

26
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SEPARATE VIEWS OF COMMISSIONER ECKES

Although I join with my colleagues in making a negative
determination in this investigation, the bases for our
determinations differ. They find that the domestic industry
producing unfinished mirrors 15 square feet and over is not
expefiencing material injury or threat of material injury. On
the other hénd, I find that the domestic industry is
experiencing material injury, but that Belgian imports alone
are not a cause of that injury. If the imports from Belgium
could be cumulated with the imports from other countries which
entered the United States in the same time period and were
found by the Commerce Department to be unfairly traded, my vote
in this investigation would be affirmative.

In January, I voted affirmatively in investigations
involving the less than fair value (LTFV) imports from five
other countries -- the Federal Republic of Germany, Italy,
Japan, Portugal, and the United Kingdom -~ after assessing the
effect of the cumulated imports from those countries and from
Belgium. However, my colleagues made negative determinations
in the earlier investigations. The General Counsel therefore
advises that the imports from the five countries are no longer
subject to investigation, and that while an individual
Commissioner may vote to dissent from the Commission majority

in a given investigation, once the investigation is completed,

27
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that Commissioner should defer to the majority's

determination. Because of this, the General Counsel advises
that " In view of the negative determinations made in the other
investigations . . . the Commission may not cumulate imports
from Belgium with those of any other country." 1/

The petitionér filed against imports from Belgium at the
same time the other five investigations were filed. However, a
postponement of the Commerce Department's determination
regarding LTFV Belgian imports at the request of the respondent
had the effect of delaying and isolating the Commission
consideration of Belgium. In this particular set of
investigations, I believe that the Commerce extension affected
only my vote in the investigation of imports from Belgium; the
majority probably would have voted negatively anyway as they
made negative determinations in the earlier investigations.
However, one can visualize possible future investigations where
isolating a country or group of countries through Commerce
extensions could alter the vote of a Commission majority.
Certainly Congress did not foresee this distortion of the
determinative process when it directed the Commission to assess
the cumulative effect of unfairly traded imports.

Condition of the industry

In my Dissenting Views on the earlier investigations (2/) I

1/ Memorandum GC-K-038, February 19, 1987, page 1.

2/ Certain Unfinished Mirrors From the Federal Republic of
Germany, Italy, Japan, Portugal, and the United Kingdom, Inv.
Nos. 731-TA-321 - 325 (Final). USITC Pub. No. 1938. January
1987. Pages 35-50.
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pointed out that despite a substantial increase in domestic
consumption of unfinished mirrors 15 square feet and over
during the period of investigation, the domestic industry is
not prospering. Increasing consumption encouraged new entrants
to the industry as well as expansion on the part of several
established producers. However imports, particularly those
from the six countries subject to investigation, captured an
increasing percentage of the expanding market. Although the
value of sales by domestic producers (excluding inter- and
intracompany tran<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>