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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 701-TA--28% and 286 (Preliminary) and
731-TA--365 and 366 (Preliminary)

INDUSTRIAL PHOSPHORIC ACID FROM BELGIUM AND ISRAEL

Determinations

On the basis of the record 1/ developed in the subject investigations,
the Commission determines, 2/ pursuant to section 703(a) of the Tariff Act of
1930 (19 U.S.C. § 1671b(a)), that there is a reasonable indication that an
industry in the United States is materially injured by reason of imports from
Belgium 3/ and Israel 4/ of industrial phosphoric acid, provided for in item
416.30 of the Tariff Schedules of the United States, which are alleged to be
subsidized by the Governments of Belgium and Israel. The Commission also
determines, 5/ pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C.
§ 1673b(a)), that there is a reasonable indication that an industry in the
United States is materially injured by reason of imports from Belgium 6/ and
Israel 7/ of industrial phosphoric acid, which are alleged to be sold in the

United States at less than fair value (LTFV).

On November 5, 1986, petitions were filed with the Commission and the

Department of Commerce by counsel on behalf of FMC Corp., Chicago, IL, and

Monsanto Co., St. Louis, MO, alleging that an industry in the United States is’

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(1)).

2/ Chairman Liebeler and Vice Chairman Brunsdale dissenting. Commissioner
Stern did not participate in these investigations.

4/ Investigation No. 701-TA-286 (Preliminary).

5/ Chairman Liebeler and Vice Chairman Brunsdale dissenting. Commissioner
Stern did not participate in these investigations.

6/ Investigation No. 731-TA-365 (Preliminary).

7/ Investigation No. 731-TA-366 (Preliminary).



materially injured or threatened with material injury by reason of subsidized
and LTFV imports of industrial phosphoric acid from Belgium and Israel.
Accordingly, effective November 5, 1986, the Commission instituted preliminary
countervailing duty investigations Nos. 701-TA-285 and 286 (Preliminary) and
preliminary antidumping investigations Nos. 731-TA-365 and 366 (Preliminary).
Notice of the institution of the Commission's investigations and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade

Register of November 18, 1986 (51 FR 41674). The conference was held in

Washington, DC, on November 26, 1986, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF COMMISSIONERS ALFRED ECKES,
SEELEY LODWICK, AND DAVID ROHR

We determine that there is a reasonable indication that an industry in
the United States is materially injured by reason of imports of industrial
phosphoric acid from Belgium and Israel which are allegedly subsidized and are
allegedly being sold at less-than-fair-value (LTFV). i/ 2/ 3/

We base our conclusion primarily on the declining condition of the
domestic industry, the increasing volume of imports, and the pervasive

underselling of the domestic product by the imports causing price suppression

and price depression.

Like product and domestic industry

In investigations under title VII of the Tariff Act of 1930, the
Commission must define the industry against which to assess the effect of the
imports. For this purpose, "industry" is defined as the "domestic producers
as a whole of a like product, or those producers whose collective output of

the like product constitutes a major proportion of the total domestic

. 4/ . .
production of that product . . ." = "Like product" is defined as "a

1/ Commissioner Paula Stern did not participate in these investigations.

2/ Chairman Susan Liebeler and Vice Chairman Anne Brunsdale join this
opinion in the discussion of the questions of the like product and the
domestic industry. See their Dissenting Views, infra.

3/ Material retardation of the establishment of an industry is not an issue
in any of these investigations and will not be discussed further.

4/ 19 U.S.C. § 1677(4)(A).
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product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation.” a/

The imported article in these investigations is industrial phosphoric
“acid. &/ ‘Industvial phosphoric acid is a relatively pure form of phosphoric
acid (less than 500 parts per million impurities; that is, 0.05 percent).
Industrial grade acid is used for a variety of applications, principally as an
intermediate product in the manufacture of phosphate compounds, including
soaps and detergents, food processing and additives, rust-proofing,
pharmaceuticals, and paper and rubber processing. 1/

The imported Belgian and Israeli industrial phosphoric acid is produced
by the wet process in which agricultural grade phosphoric acid is produced as
an intermediate product. 8/ In the wet process, phosphorous-bearing rock,
whether or not first heated, is reacted with acid which yields a liquid

containing agricultural gréde phosphoric acid, with impurities at a level of 5

to 15 percent. 8/ To achieve industrial phosphoric acid, the agricultural

5/ 19 uU.s.Cc. § 1677(10).

6/ The product subject to investigation is determined by the Department of
Commerce (Commerce). Commerce has described the imported product subject to
each of those investigations in identical terms: "industrial phosphoric acid
provided for in item 416.30 of the Tariff Schedules of the United States,
(TSUS)." 51 Fed. Reg. 43649 (Dec. 3, 1986) (Belgium antidumping petition),
43651 (Dec. 3, 1986) (Israel antidumping petition), 43761 (Dec. 4, 1986)
(Belgium countervailing duty petition), 43762 (Dec. 4, 1986) (Israel
countervailing duty petition). The word "for" was omitted from the product
definition in both antidumping notices. We presume this to be a typographical
error.

1/ Report of the Commission ('Report") at A-2.

8/ Transcript of the conference (Tr.) at 12-14; 119.

9/ 1If the rock is not heated first, "black acid" (due to the presence of
organic material) results. The black acid has a 10-15 percent impurity

: (Footnote continued on next page)
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acid is subjected to a solvent extraction process, which reduces the level of
impurities to about 100-200 parts per million. 1o/

Industrial phosphoric acid is produced in the United States by the
" thermal pfocess in which phosphorous-bearing rock is treated with electric
energy, which releases phosphorous gas. The gas is then burned to produce
phosphorous pentoxide, which in turn is hydrated to produce industrial
phosphoric acid. i/ Industrial phosphoric acid produced by the thermal
process is slightly more pure than industrial acid made by the wet
process. 12/

Petitioners argued that domestically produced industrial phosphoric acid
is the like product for these investigations, despite the fact that the U.S.
production-methods differ from those of the Belgian and Israeli |

producers. The parties in opposition to the petition (respondents)

agreed that, regardless of production process, the Belgian, Israeli, and

(Footnote continued from previous page)
level. Tr. at 14-19. 1If the rock is first heated, it yields "green acid"
(due to the presence of nonorganic impurities).” Id. Green and black acid
are also called "agricultural phosphoric acid,"” because they are used in
agricultural applications without further processing.

10/ Transcript at 16.

11/ Tr. at 12-13; Report at A-4.

12/ Prayon-Rupel Post-conference Brief at 4. See Tr. at 12-13, 20.

13/ The production process is but one of the considerations that may be
relevant to the determination of the like product. See, e.g., 64K Dynamic
Random Access Memory Components from Japan, Inv. No. 731-TA-270 (Final), USITC
Pub. 1862 at 5-6 (June 1986); Fabric and Expanded Neoprene Laminate from
Japan, Inv. No. 731-TA-206 (Final), USITC Pub. 1721 (July 1985); Certain Radio

(Footnote continued on next page)
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domestic products are essentially substitutable and interchangeable in the
market. 14/ The respondents further stated that they do not challenge, at
least for purposes of these preliminary investigations, petitioners' assertion
that only domestically produced industrial phosphoric acid is like the
imported industrial phosphoric acid. That is, they do not oppose exclusion of
agricultural grade phosphoric acid. 15/

We find, therefore, that the like product is industrial phosphoric
acid. 16/

Turning to the questioﬁ of the definition of the domestic industry, we
note that about two-thirds of domestic phosphoric acid production is dedicated
to the "captive" as contrasted with the “merchant” market. 17/ The

“captive" market consists of transfers of industrial phosphoric acid for use

in the production of other commodities by the same or related firms. The

(Footnote continued from previous page)

Paging and Alerting Devices from Japan, Inv. No. 731-TA-102 (Final), USITC
Pub. 1410 at 8-9 (1983).

14/ Transcript at 165. See Tr. at 120.

15/ Tr. at 120 (Belgian respondents); Post-conference Brief on Behalf of
Negev Phosphates, Ltd. (Negev Brief) at 2.

16/ For purposes of these preliminary investigations, we do not find
domestically produced agricultural grade phosphoric acid to be within the
scope of the like product, even though some industrial phosphoric acid is sold
into the agricultural phosphoric acid market. Agricultural grade phosphoric
acid, as a result of its lower level of purity is usable only in fertilizers;
it may not be utilized where the higher purity levels of industrial grade are
required. Tr. at 22. Should any of these cases return for final

investigation, we will further explore this like product issue.
17/ Report at Table 11.



"merchant"” market consists of arm's-length sales to nonrelated parties.
Respondents urged, and petitioners apparently concede, that captive production
. . . 18/
is part of the domestic industry. —
. . . . 19/ . s e s
In keeping with our consistent practice, = we include within the
scope of the domestic industry the portion of domestic production of the like

product that is dedicated to the captive market. 20/ Accordingly, the

domestic industry consists of the producers of the like product.

Condition of the Domestic Industry

In assessing the condition of the domestic industry, the Commission
considers, among other factors, domestic consumption, production, capacity,

capacity utilization, shipments, inventories, employment and

18/ The thrust of respondents' argument regarding captive consumption is
directed to causation. They argue that, to the extent that consumption is
captive, the domestic industry is insulated from any effects of the imports.
Prayon-Rupel Postconference Brief at 6-10. 1In the event of a final
investigation, we will explore this issue further.

19/ 64K Dynamic Random Access Memory Components from Japan, Inv. No.
731-TA-270 (Final), USITC Pub. 1862 at 5-6 (June 1986); Iron Ore Pellets from
Brazil, Inv. No. 701-TA-235 (Final), USITC Pub. 1880 at 6 (July 1986);
Titanium Sponge from Japan and the United Kingdom, Invs. Nos. 731-TA-161 and
162 (Final), USITC Pub. 1600 (1984).

20/ There is no statutory basis for excluding captive production. The
statute defines the term "industry" as "the domestic producers as a whole of a
like product.” 19 U.S.C. § 1677(4)(A). The statute further instructs the
Commission, as a general rule, that "[t]he effect of the subsidized or dumped
imports shall be assessed in relation to the United States production of a
like product . . ." 19 U.S.C. § 1677(7)(D) (emphasis supplied). Thus, the
statute defines industry in terms of production, not in terms of markets,
distribution channels, or similar factors. Bicycles from Taiwan, Inv. No.
731-TA-111 (Final), USITC Pub. 1417 at 6 n. 8 (Aug. 1983).



21/
profitability. —

In these preliminary investigations, the Commission gathered data
covering calendar years 1983 through 1985 and the periods January-September
1985 and i986. a2/ These data show an industry whose performance is
deteriorating on the basis of almost all the principal indicators used by the
Commission.

Demand for industrial phosphoric acid has declined throughout the period
of investigation. Apparent domestic consumption declined approximately 9
percent, with almost all of that decline occurring from 1984 to 1985. 23/
The decline occurred exclusively in the captive market; consumption in the
merchant market increased slightly from 1983 to 1985, and then increased
approximately five percent from January-September 1985'to January-September

108¢. 24/ 22/

21/ 19 U.S.C. § 1677(7)(C)(iii).

22/ For the financial data, the periods covered are the domestic producers'
fiscal years 1983 through 1985 and interim fiscal years ending September 30,
1985, and September 30, 1986.

23/ Report at Table 4.

24/ 1d.

25/ Petitioners characterized the domestic industrial phosphoric acid market
as "mature" and predicted relative stability in demand for industrial
phosphoric acid during the foreseeable future. Tr. at 105-06. See Tr. at
36. However, we note that industrial phosphoric acid is generally not an end
product in itself and that the United States economy was improving overall
during the period of investigation. Therefore, the declines in consumption
may well be related to an overall long-term decline in the market for

phosphoric acid. 1In the event of a final investigation, we intend to explore
this matter further.
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Domestic production of industrial phosphoric acid declined from 2.35
billion pounds in 1983 to 2.11 billion pounds in 1985, a drop of 11 percent.
The vast majority of the decline in production occurred in 1985. Production
‘remained s£able in January-September 1986 as compared to the same period of
198S5. 26/ U.S. producers' total shipments declined 10 percent, by weight,
from 1983 to 1985. An additional slight decline is apparent when interim 1986

1/
is compared to interim 1985. 21

The same pattern prevailed for captive
market shipments. Domestic shipments on the open market declined through 1985
and then increased slightly in interim 1986. 28/ Again, most of the
declines in shipments occurred in 1985.

Domestic producers' average-for-period capacity rose slightly from 1983
to 1984 and fell in 1985 to 95 percent of 1983 capacity. It then declined 9.1
percent from January-September 1985 to January-September 1986. 29/ Capacity
utilization levels reflect both the declines in production during 1984-85 and

the declines in installed capacity from 1984 to 1985 and from

January-September 1985 to January-September 1986. Thus, capacity utilization
dropped from 58.8 percent in 1983 to 55.6 percent in 1985, but then increased
to 62.2 percent during January-September 1986. 30/

Employment data for production and related workers producing industrial

26/ Report at Table 5.

27/ 1Id. at Table 6.

28/ 1d.

29/ 1d. at Table 5. The decline in capacity appears to be the result of
plant closings. Id. at A-15, n.3.

30/ 1Id. at Table 5.
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phosphoric acid show generally declining trends. The average number of
employees and their hours worked declined steadily throughout the
investigations. Their wages and total compensation increased from 1983 to
1984, but declined steadily thereafter, although their average hourly wages
and average hourly total compensation increased steadily. 31/

The Commission received usable income and loss information for five U.S.
firms, representing the vast majority of U.S. domestic production of
industrial phosphoric acid, on their operations producing industrial
phosphoric acid. Net sales declined 1.1 percent from 1983 to 1984 and 7.5
percent from 1984 to 1985. When interim 1986 is compared to interim 1985, net
sales declined a further 3.1 percent. 32/ Operating income and net income
before income taxes also declined steadily throughout the pericd of

/
investigation. 33 As a share of net sales, operating income declined from

4.5 percent in 1983 and 1984 to 3.0 percent in 1985 and to 1.3 percent in

34/

interim 1986. Of the five reporting firms, none showed losses for 1983

or 1984, but two showed losses in interim 1986. KT 1Y

31/ Report at Table 8.

32/ As pointed out by the Belgian respondents, a significant portion of
domestic production is sold into the agricultural fertilizer market.
Prayon-Rupel Conference Statement at 6. This market, however, requires only
agricultural grade phosphoric acid, which appears to command only one-third
the price per pound of industrial phosphoric acid. Tr. at 22-24. 1In
respondents' view, the volume of sales into the agricultural market is too
large to be the result of imports and, therefore, they appear to argue that
the sales into this market, and the revenues derived therefrom, should be
considered as evidence of lack of injury. Petitioners argued that because
imports have displaced them in the merchant market, they have had to sell in
the agricultural market. We intend to explore this issue in the event of a
final investigation.

33/ Report at Table 10.

34/ 1d.

35/ 1Id.

36/ We note that we use the financial information with particular caution in

(Footnote continued on next page)

10
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The foregoing examination shows a reasonable indication that the domestic

industry is experiencing material injury.

Cumulation

The Commission must cumulatively assess the volume and effect of the
imports if the imports: (1) are subject to investigation; (2) compete with
both other imports and the domestic like product; and (3) are marketed within
a reasonably coincidental period. 31/ In these investigations, petitioners
urge the Commission to cumulatively assess the volume and effect of the
imports from Belgium and Israel. The Belgian respondents state that "it is
not clear that the statutory standard for cumulation is met." a8/

There seems to be no argument that the first and third criteria are met

in these cases. With regard to the second criterion, there is agreement that

the imports and the domestic product are commercially fungible. 39/ The

Belgian respondents stated, however, that the imports may be geographically

(Footnote continued from previous page)

these investigations, since it includes information for both the captive and
merchant markets. That portion of domestic production consumed captively is
assigned a transfer price by the company. While the transfer prices assigned
in these preliminary investigations appear to be based on reasonable
accounting methods, they are not necessarily the same prices that prevailed in
the merchant market. In the event any of these cases returns for a final
investigation, the Commission will attempt to develop more complete financial
information.

37/ 19 U.S.C. § 1677(7)(C)(iv); H.R. Rep. No. 1156 (Conf Rep.), 98th Cong.,
24 Sess. 173 (1984).

38/ Prayon-Rupel Postconference Brief at 19.

39/ E.g., Transcript at 15-16, 165.

11
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40/
isolated from each other and, therefore, not compete with each other. —

Although we have considered geographic distribution of imports as a
cumulation factor in preliminary investigations, the Commission has determined
"not to cumulate if there is no competition "in any meaningful sense" between
the imports from two countries because of geographic isolation. AL/

However, if the level of competition was at a meaningful level or if the
extent of competition was not clear, we have cumulatively assessed the volume
and effect of the imports. 42/ In these investigations, because the data
regarding geographic distribution show competition between imports of this
fungible commodity in at least one mafket, it cannot be‘said that there is no
competition "in any meaningful sense." Accordingly, we cumulatively assess
Vthe volume and effect of the allegedly unfairly traded imports of phosphofic
acid from Belgium and Israel.

Reasonable indication of material injury by reason of allegedly unfairly
traded imports

In determining whether a domestic industry is materially injured "by

reason of" imports, the Commission is to consider, among other factors, the

40/ Prayon-Rupel Postconference Brief at 19.

41/ Certain GCarbon Steel Pipes and Tubes from the People's Republic of
China, the Philippines, and Singapore, Invs. Nos. 731-TA-292 through 296
(Preliminary), USITC Pub. 1796 (Dec. 1985).

42/ Certain Carbon Steel Pipes and Tubes from the People s Republic of
China, the Philippines, and Singapore, supra, at 11; Certain Steel Wire Nails
from the People's Republic of China, Poland, and Yugoslavia, Invs. Nos.
731-TA-266 through 268, USITC pub. 1730 at 9 (July 1985).

12
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volume of imports of the merchandise subject to investigation, and the effect
of imports on the domestic industry and domestic prices. 43/

The cumulative volume of imports increased from 18.2 million pounds in
11983 to 2i.7 million pounds in 1984 and to 47.7 million pounds in 1985, and
from 37.4 million pounds in January-September 1985 to 41.3 million pounds
during the same period of 1986. 44/ As a percentage of apparent domestic
consumption, the cumulative volume of imports increased from 0.8 percent in

1983 to 0.9 percent in 1984 and to 2.2 percent in 1985, and from 2.3 percent

to 2.5 percent when January-September 1985 is compared to January-September
1986. 43/ When the imports are compared to U.S. open-market consumption,
the same trend is observed, with the imports accounting for 2.4 percent of
open-market consumption in 1983 and 6.9 percent in interim 1986. 46/ It is
particularly significant that the sharp increase in both the absolute and
relative volume of imports occurred during the same period (1984-85) in which
the domestic industry showed its steepest decline in performance.

The Commission gathered quarterly price data for the sale of industrial

grade phosphoric acid from the first quarter of 1983 through the third quarter

of 1986. az/ Prices for domestic industrial phosphoric acid remained stable

43/ 19 U.S.C. § 1677(7)(B).
44/ Report at Table 4.

45/ 1Id. at Table 16.

46/ 1d.

47/ Petitioners have argued that industrial phosphoric acid is a commodity
article sold exclusively on the basis of price. Tr. at 74, 82-83.
Respondents have not disagreed with this characterization.

13
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or exhibited a slight downward trend through 1985. Prices for each of the
product specifications for which we have most complete data show significant
deterioration during 1986. Prices for the imported industrial phosphoric acid
generally followed the same trends. 48/

When f.o0.b. sales to distributors are considered, the Belgian product
undersold the domestic product in all but one of the 29 quarterly comparisons

for which there are data. 49/ The Israeli product undersold the domestic

product in all 14 quarters in which comparisons are possible. 20/

The same
pattern is present when delivered prices to distributors are compared: the
Belgian product undersold the domestic product in 14 of 15 quarters for which
»comparisons are possible and the Israeli produét undersold the domestic
product in six of seven quarters for which comparisons are possible. 21/

When f.o.b. prices to end users are compared, there is again but one quarter

in which the imported product oversold the domestic product. 22/

While the
margins of underselling have fluctuated, they are not insignificant.

There is also some evidence of lost sales and lost revenues due to the
imports. 23/ It appears to us, in view of the data and information
regarding the operations of the market obtained during Commission telephone

calls to purchasers, that the lower prices of the imports have caused price

suppression and price depression.

48/ Report at Tables 18 through 21.
49/ 1Id. at Tables 18-19.

50/ 1Id.

/ 1d. at Table 20.

/ 1Id. at Table 21.

53/ 1d. at A-40-41.
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Accordingly, we find that there is a reasonable indication that the
domestic industry is materially injured by reason of imports of industrial
phosphoric acid from Belgium and Israel that are allegedly subsidized and

allegedly sold at less than fair value.

15
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DISSENTING VIEWS OF CHAIRMAN LIEBELER
industrial Phosphoric Acid from Belgium and Israel
Invs. Nos. 701-TA-285 & 286, and
731-TA-365 & 366 (Preliminary)

I determine that there is no reasonable indication
than an industry in the United States is materially
injured or threatened with material injury, by reason of
imports of industrial phosphoric acid from Belgium and

Israel which are allegedly being sold at less than fair

1
value and are receiving benefit of subsidy.

I concur with the majority in their definitions of
the like product and the domestic industry and with their
discussion of cumulation. I concur with Vice Chairman
Brunsdale in her discussion of the condition of the

domestic industry. I offer these dissenting views on

causation.

Material Injury by Reason of Imports

1
Since there exists a domestic industry producing
industrial phosphoric acid, material retardation was not

an issue in these investigations and will not be discussed
further.

17
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In order for a domestic industry to prevail in a
preliminary investigation, the Commission must determine
that there is a reasonable indication that the dumped or
subsidized imports cause or threaten to cause material
injury to the domestic industry producing the like
product. The Commission must determine whether the
domestic industry producing the like product is materially
injured or is threatened with material injury, and whether
any injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Cohmission finds a
reasonable indication of both injury and causation, will

it make an affirmative determination in the investigation.

Before analyzing the data, however, the first
question is whether the statute is clear or whether one
must resort to the legislative history in order to
interpret the relevant sections of the this import relief
law. In general, the accepted rule of statutory
construction is that a statute, clear and unambiguous on
its face, need not and cannot be interpreted usinglﬁ

secondary sources. Only statutes that are of doubtful

2
meaning are subject to such statutory interpretation.

2

C. Sands, Sutherland Statutory Construction § 45.02
(4th ed., 1985.).

18
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The statutory language used for both parts of the
analysis is ambiguous. “”Material injury” is defined as
"harm which is not inconsequential, immaterial, or

3 .
unimportant.” As for the causation test, “by reason

of” lends itself to no easy interpretation, and has been
the subject of much debate by past and présent
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material
injury sections of title VII. Therefore, the legislative

history becomes helpful in interpreting title VII.

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.

Any time a foreign pfdducer exports products to the United

States, the increase in supply, ceteris paribus, must
result in a lower price of ﬁhe product than would
otherwise prevail. If a ddﬁnward effect on price,
accompanied by a Department of Commerce dumping or subsidy
finding and a Commission finding that financial indicators

were down were all that were required for an affirmative

3
19 U.S.C. § 1977(7) (A) (1980).

19
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determination, there would be no need to inquire further

into causation.

But the legislative history shows that the mere
presence of LTFV imports is not sufficient to establish
causation. In the legislative history to the Trade
Agreements Acts of 1979, Congress stated:

[Tlhe ITC will consider information which

indicates that harm is caused by factors other

4
than the less-than-fair-value imports.

The Finance Committee emphasized the need for an
exhaustive causation analysis, stating, ”“the Commission
must satisfy itself that, in light of all the information
presented, there is a sufficient causal link between the

, 5
less-than-fair-value imports and the requisite injury.”

The Senate Finance Committee acknowledged that the
causation analysis would not be easy: “The determination
of the ITC with respect to causation, is under current

law, and will be, under section 735, complex and

4

Report on the Trade Agreements Act of 1979, S. Rep. No.
249, 96th Cong. 1st Sess. 75 (1979).

Id.
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difficult, and is a matter for the judgment of the

6
ITC.” Since the domestic industry is no doubt worse

- off by the presence of any imports (whether LTFV or fairly
traded) and Congress has directed that this is not enough
upon which to base an affirmative determination, the
Commission must delve further to find what condition

Congress has attempted to remedy.

In the legislative history to the 1974 Act, the Senate

Finance Committece stated:

This Act is not a ’protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

7
United States industry.

Thus, the focus of the analysis must be on what

constitutes unfair price discrimination and what harm

results therefrom:

[(Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported

Id.
7

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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product at a price which is not lower than that

needed to make the product competitive in the

U.S. market, even though the price of the

imported product is lower than its home market
8

price.

This ”complex and difficult” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions
of traditional microeconomic theory is that firms attempt

°
to maximize profits. Congress was obviously familiar

with the economist’s tools: ”[I]importers as prudent

businessmen dealing fairly would be interested in

maximizing profits by selling at prices as high as the
10

U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by a factual record that can support such a
conclusion. In accord with economic theory and the

legislative history, foreign firms should be presumed to

Id.

9
See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45

(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (34 ed. 1983).

10

'Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

22



23

behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discriminaﬁioh by a
cdmpetitor would be irrational. In general, it is not
rational to charge a price below that necessary to sell
one’s product. In certain circumstances, a firm may try
to capture a sufficient market shafe to be able to raise
its price in the future. To move from a position where
the firm has ho market power to a bosition where the firm
has such power, the firm may lowervits price‘below that
which is neceésary tokmeet‘competition. It is this
conditioﬁ which Congress ﬁust have meant when if charged
us ”to discourage and prevent foreign suppliers from using
unfair price discrimination practices to the detriment of

11
a United States industry.”

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

11

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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an affirmative finding under the law interpreted ih light
. 12
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

' 13

elasticity of supply of other imports).
The statute requires the Commission to examine the volume

of imports, the effect of imports on prices, and the

14
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the

legislative history. Each of these factors is evaluated

below.

Causation analysis

Examining import penetration is important because

unfair price discrimination has as its goal, and cannot

12

Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) (Additional Views of Vice Chairman Liebeler).

13
Id. at 16.

14
19 U.S.C. § 1677(7) (B)-(C) (1980 & cum. supp. 1985).
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take place in the absence of, market power. The cumulated
market penetration of cumulated imports under
investigation increased from 0.8 percent in 1983 to 0.9

| percent in 1984 and 2.2 percent in 1985. In the absence
of a showing of both inelastic supply and inelastic
demand, I presume that such a small cumulated import
penetration ratio is too small to be a cause of material

15
injury. Demand for industrial phosphoric acid may be

inelastic because it is an intermediate product, but the
evidence in the record does not indicate that supply is
likely to be inelastic.16 Import penetration for
January-September 1986 remained very small at 2.5 percent
up from 2.3 percent in the corresponding period of the
previous year.17 Import penetration is increasing, but

it is very small and inconsistent with a finding of unfair

price discrimination.

15

See Certain Carbon Steel Pipes and Tubes from the
People’s Republic of China, Inv. No. 731-TA-292 (Final),
USITC Pub. No. 1885 (1986) at 20-31 (Additional Views of

Chairman Liebeler) for a discussion of the 2.5 percent
presumption.

16

See Dissenting Views of Vice Chairman Brunsdale, infra
at p.37.

17

Report at Table 16. The penetration figures presented
here are measured on a quantity basis. I note that the
trend in import penetration is the same when measured on a
value basis. Because I have employed the presumption only
in cases where market share was strictly less than 2.5
percent, I will proceed with a full analysis of causation. -

25
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The second factor is a high margin of dumping or

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the

18
competitive price and the more likely it is that the

domestic producers will be adversely affected. 1In a
preliminary investigation, the Commerce Department has not
yet had time to calculate any margins. I therefore
typically rely on the margins alleged by petitioner. 1In
this case, petitioner calculated dumping margins on total
exports to the United States of industrial phosphoric
acid. The alleged margins ranged from 100 percent to 160
percent for imports from Belgium, and from 13 to 42
percent for the imports from Israel.19 These margins
range from small to large. Petitioners have not alleged
any specific subsidy margins. In order to give
petitioners the benefit of the doubt in these preliminary
investigations, I will assume that the subsidy margins are
substantial.

The third factor is the homogeneity of the products.

The more homogeneous the products, the greater will be the

18

See text accompanying note 8, supra.
19

Report at A-11-12.
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effect of any allegedly unfair practice on domestic
producers. Evidence presented in these investigations
indicates that the domestic and imported products are

20
similar. I find that these products are homogeneous.

As to the fourth factor, evidence of declining

domestic prices, ceteris paribus, might indicate that

domestic producers were lowering their prices to maintain
market share. United States producers’ prices exhibited a

21
downward trend during the period of investigation.

The fifth factor is foreign supply elasticity
(barriers to entry). If there is low foreign elasticity
of supply (or barriers to entry) it is more likely that a
producer can gain market power. Imports from countries
other than Belgium and Israel were negligible over the
entire period of investigation, accounting for .1 percent
of apparent consumption from 1983 through 1985.22 I

conclude that foreign supply is inelastic.

20

Transcript at 120; Post-Conference Brief on Behalf of
Negev Phosphates, Ltd. at 2.

21
Report at Tables 18-21.

22
- Report at Table 16.
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These factors must be considered in each case to reach
a sound determination. Cumulated market share is
increasing but extremely low. Foreign supply is
inelastic. Domestic prices exhibit a downward trend. The
products are homogeneous. The allegéd margins range from
small to large. While the latter four factors are not
inconsistent with an affirmative determination, they are

outweighed by the lack of market power.

Threat of material injury

With respect to potential threat of material injury,
the Belgian producers were operating at approximately 70
percent of capacity during the period of

23
investigation. Capacity utilization data are

available for only one of the two Israeli producers of
industrial phosphoric acid. The Israeli producer for
which capacity utilization data are available was

operating at more than 95 percent of capacity in 1985,

with projected capacity utilization of nearly 90 percent

23

The actual capacity utilization numbers are
confidential. Report at table 2.
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24
for 1986. These capacity utilization figures indicate
that the ability to generate additional phosphoric acid
 exports is limited. The United States receives more than
20 percent of the Belgian and less than 20 percent of
Israeli exports of the merchandise subject to
investigation.25 This indicates that it is possible
that some imports of phosphoric acid, currently exported
to countries other than the United States, could be

diverted to the United States. This amount is very small

compared to apparent United States consumption.

Moreover, there is no information on the record in
these investigations that the Belgian or Israeli producers
intend to increase their capacity or divert production to
the United States. I conclude that there is no reasonable
indication that injury by reason of the subject imports is

26
"real and imminent”.

Conclusion

24
Report at table 3.

25
Report at tables 2 and 3.

26
19 U.S.C. § (7) (F) (ii) (cum. supp. 1986).
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Therefore, I conclude that there is no reasonable
indication that the domestic industry producing industrial
phosphoric acid is materially injured or threatened with
material injury by reason of imports of industrial
phosphoric acid from Belgium and Israel which are
allegedly being sold at less than fair value and receiving

benefit of subsidy.
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DISSENTING VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE

Industrial Phosphoric Acid from Belgium and Israel

Investigations Nos. 701-TA-285 & 286
and 731-TA-365 & 366 (Preliminary)

December 22, 1986
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