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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 731-TA-356 through 363 (Preliminary)
PORTLAND HYDRAULIC CEMENT AND CEMENT CLINKER FROM

COLOMBIA, FRANCE, GREECE, JAPAN, MEXICO, THE
REPUBLIC OF KOREA, SPAIN, AND VENEZUELA

Determinations

On the basis of the record 1/ developed in the subject investigations,
the Commission determines, 2/ g/ipursuant to section 733(a) of the Tariff Act
of 1930 (19 U.S.C. § 1673b(a)), that there is no reasonable indication that an
industry in the United States is materially injured or threatened with
material injury, or that the establishment of an indgstry in the United States
is materially retarded, by reason of imports from Colombia, France, Greece,
Japan, Mexico, the Republic of Korea, Spain, and Venezuela of portland
hydraulic cement and cement clinker, provided for in item 511.14 4/ of the
Tariff Schedules of the United States, which are alleged to be sold in the

United States at less than fair value (LTFV).

Background

On October 30, 1986, a petition was filed with the Commission and the
Department of Commerce by counsel on behalf of the American Cement Trade
Alliance alleging that an industry in the United States is materially injured

or threatened with material injury by reason of LTFV imports of portland

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Eckes determines that there is a reasonable indication that an
industry in the United States is materially injured or threatened with
material injury by reason of imports of portland hydraulic cement and cement
clinker from Colombia, France, Greece, Japan, Mexico, the Republic of Korea,
Spain, and Venezuela, which were allegedly sold in the United States at less
than fair value (LTFV).

3/ Commissioner Stern did not participate in these determinationms.

4/ These investigations do not include white, nonstaining portland hydraulic
‘cement, provided for in TSUS item 511.11, or oil well cement, provided for ih
TSUS item 511.14.



hydraulic cement and cement clinker from Colombia, France, Greece, Japan,
Mexico, the Republic of Koréa, Spain; and Veﬁezuela. Accordingly, effective
October 30, 1986, thé‘C§mmission inétituted preliminafy antidumping
investigations Nos. 731;TA;357 throdgh 363 (Preliminary).

Notice of the institution of the Commission's investigations and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of November 5, 1986 (51 F.R. 40270). The conference was held in
Washington, DC, on November- 21, i986, and all persons whq requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF CHAIRMAN LIEBELER, VICE CHAIRMAN BRUNSDALE,
COMMISSIONER LODWICK, AND COMMISSIONER ROHR

We determine that there is no reasonable indication that an industry in
the United States is materially injured or threatened with material injury by
reason of imports of portland hydraulic cement and cement clinker from
Colombia, France, Greece, Japan, Mexico, the Republic of Korea (Korea), Spain,
_and Venezuela that are alleged to be sold in the United States at less than
fair value (LTFV). 1/ The overall performance of the industry is not only
good, but has been improving during the period undervinvestigation.. Even
taking into consideration the fact that the industry is currently in a
recovery phase of the business cycle, and so would tend to show improved
‘performance, we find no reasonaBle indication of material injﬁry to the
domestic industry. In addition, the record provides no reasonable indication
that imports from the countries under investigation will increase or otherwise
have such an effect on the condition of the domestic industry as to constitute

a real and imminent threat of material injury to the industry. 2/

Like Product

As a prerequiéite'to its material injury analysis, the Commission must
define the relevant domestic industry. The term "industry” is defined in
section 771(4)(A) of the Tariff Act of 1930 as "the QQmestic producers of a
like product, or those producers whose collective output of the like product

constitutes a major proportion of the total domestic production of that

1/ Material retardation is not an issue in these investigations and will
not be discussed.
2/ See Commissioner Rohr's Additional Views with respect to cumulation

and causation.
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product . . . .” 3/ In turn, "like product” is defined as "a product which is
like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation.” 4/ The "article subject to an
investigation” is defined by the scope of the investigation'initiafed by the
Department of Commerce (Commerce).'é/

The Commission’s like product determination is esseﬂtially faétuairand is
made on a case-by-case basis. The Commission looks for clear dividingblines
among products in terms of distinct characteristics and usés. Mihbf
variations in products are insufficient to find separate like‘products. 6/

The Commission examines factors relating to the characteristics and uéés of
the subject merchandise, including physical appearance, customer percépti;hs
of the articles, common manufacturing facilities and‘pfoducfion eﬁplbyeés,
channels of distribution, and interchangeability between prod&cts.

In addressing the question of whether "semifinished” products are "like”

the ”"finished” product, the Commission considers the necessity for further

3/ 19 U.S.C § 1677 (4)(A).
4/ 19 U.S.C. § 1677(10).

5/ Commerce has defined the products under investigation to be:
portland hydraulic grey cement, including
clinker. . . . Excluded from thls investigation are white
non-staining portland hydraulic cement . . . and oil well
cement. k
Notices of Initiation, 51 Fed. Reg. 42604-09 (November 25, 1986). .
6/ The Commission has also noted the legislative history of the like

product definition, which provides in pertinent part: -
The requirement that a product be ”like” the imported
article should not be interpreted in such a narrow fashion
as to permit minor differences in characteristics and uses
to lead to the conclusion that the product and article are
not "like” each other, nor should the definition of "like
product” be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the
imports under investigation.

S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91 (1979).

t e



5
processing, the relative cost of such processing, and the degree of
substitutability or interchangeability of the semifinished and finished
goods. In addition, the Commission‘has considered whether the product during
the earlier stage of production is used only in the finished product, and
whether the unfinished product embodies or imparts to the finished product an
essential characteristic.

The articles subject to these investigations are portland hydraulic
cement and cement clinker. Portland hydraulic cement is used predominantly in
the production of concrete. Concrete is consumed almost wholly in
construction. 7/ Portland hydraulic cement is a fungible commodity 8/
consisting mainly of compounds of calcium and silica. The raw materials are
ground to a fine powder and sintered in a kiln to form clinker, which is in
the form of small pellets. 9/ Clinker is then ground, with the addition of
approximately five percent other materials, to form cement. The final
grinding step and the materials added are very important in determining the
specifications and type of finished cement. 10/ Clinker is an intermediate

material used in the production of finished cement, and although it is

1/ Report of the Commission (Report) at A-4, A-43.

8/ Id. at A-40.

9/ Id. at A-3.

10/ There are both hydraulic cements and non-hydraulic cements. 1In
addition, there are four major categories of hydraulic cements, of which
portland hydraulic cement accounts for approximately 95 -percent of domestic
production. No party has argued that any cement other than portland hydraulic
cement as defined in the petition should be considered a like product. The
Commission has considered the question of whether these cements are "like”
imported portland hydraulic cement, and has previously determined that
domestically-produced portland hydraulic cement is like the imported article.
E.g., Portland Hydraulic Cement from Australia and Japan, Invs. Nos.
731-TA-108-09 (Preliminary), USITC Pub. No. 1310 (1982). We agree with that
determination.
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different in appearance'and properties from the finished product, it has ﬂo
other use than in the production of cement. 11/

Petitioner argues that since clinker is an intermediate material in the
production of cement, has no independent uses, and constitutes approximately
85 percent of the value of cement, the Commission should conclude that there
is a single like product in these investigations. 12/ Respondents argue that
there are two separate products, noting that cement and clinker are sold in
separate markets, are not interchangeable, are used for different purposes,
and are priced differently. 13/

We agree with petitioner’s analysis of like product. Most U.S. cement
producers have kilns to produce clinker for their own use. A few smaller
cement producers have only grinding facilities fof converting imported or
purchased domestic clinker into cement. Except for sales to other domestic
cement producers, which are small relative to total clinker production, there
is no independent market for clinker in the United States. 14/ Clinker is
totally dedicated to the production of cement and does not appear to have any
other use or application. 15/ Further, clinker accounts for approximately 80
percent of the overall cost of the finished cement. 16/ Based on the
information gathered in these investigations, we determine that portland

hydraulic cement and clinker comprise a single like product. 17/

11/ Report at A-3.

12/ Petition at 20-23.

13/ Transcript (tr.) of the Preliminary Conference at 156 (testimony of
Richard O. Cunningham, Esq., counsel for respondent, The Cement Free Trade
Association). o ' ’

14/ Report at A-17.

15/ Id. at A-3-5.

16/ Id. at Appendix D.

17/ Chairman Liebeler notes that even had she found two like products, the
clinker producers would still be included in the cement industry. Her
discussion of the condition of the industry would therefore not have differed
materially from the discussion that follows, infra.



Domestic Industry

Having determined that there is a single like product, we determine that
there is one domestic industry, consisting of the U.S. operations of companies
producing cement and clinker. 18/ 19/

Regional industry--In appropriate circumstances for a particular product

’market, the United States may be divided into two or more regional markets and
the producers within each market treated as a regional industry. The
conclusion that analysis of a regional industry is appropriate requires a
demonstration that (1) the subject imports are concentrated in the régional
market, (2) producers located within the market sell almost all of their
| production of the like product in the regional market, and (3) producers
outside the market do not supply the demand‘in the market to aﬁy substantial
degree. 20/ |

No party in these investigations has alleged the existence of a regional

industry, or argued the appropriateness of a regional industry

18/ There are 51 cement manufacturing companies in the United States,
according to the Bureau of Mines, operating 149 cement manufacturing plants.
The Commission sent questiommnaire to all 51 companies, and received responses
. from 37, representing 80.4 percent of total U.S. capacity to produce finished
cement, according to the Bureau of Mines. Report at A-10-12.

19/ Commissioner Rohr notes that there is a question whether operations
devoted to "finishing” are sufficient to constitute domestic production, or
whether they are in essence no more than what importers could be expected to
do. This issue has been addressed by the Commission in recent opinions. See
Certain Butt-weld Pipe-Fittings from Brazil and Taiwan, Invs. Nos.
731-TA-308 & 310 (Final), Commission Opinion at 8; 64K Dynamic Random Access
Memory Semiconductors, Inv. No. 731-TA-270 (Final), USITC Pub. No. 1862 (1986)
at 9 n.15 (Views of Commissioner Rohr). There is no question in these
investigations that "finishing” operations are extensive, and that the
operations of producers involved in grinding clinker to produce cement are
extensive, and are thus properly included within the scope of the domestic
industry.

20/ 19 U.s.C. § 1677(c).
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analysis. 21/ 1In the absence of such an allegation, the Commission is not
required to conduct such an analysis. 22/ Such an analysis is, however,
permissible if the Commission deems it appropriate. In these investigationms,
such an analysis would present analytical and data problems for petitioners,
respondents, and the Commission. 23/ Of course, had the parties alleged the
existence of regional industries, the Commission would have considered such an
analysis, and if the criteria were met and the Commission deemed it

appropriate, would have conducted such an analysis, despite the problems.

21/ Petitioner stated at the preliminary conference that it believed
analysis on a national industry basis is appropriate. Transcript at 59. We
note that in previous cement investigations the petitioners have alleged, and
the Commission has found, the existence of a regional industry.

22/ Chairman Liebeler and Vice Chairman Brunsdale determine that in the
absence of an argument by the domestic producers that a regional industry
analysis should be undertaken, the Commission should not do so on its own to
reach an affirmative determination. The regional industry provision is
designed to relieve a domestic industry from the burden of demonstrating
injury on a nationwide basis. See Gifford-Hill Cement Co. v. USITC, 615 F.
Supp. 577, 582 (Ct. Int'l Trade 1985), H.R. Rep. No. 317, 96th Cong., 1lst
Sess. 73 (1979), S. Rep. No. 249, 96th Cong., lst Sess. 82-83 (1979). The
Commission has limited resources. Without specific pleadings, the Commission
would be placed in the position of investigating every conceivable regional
industry in the country. Although the Court of Appeals for the Federal
Circuit has held that it is permissible for the Commission to weigh
conflicting evidence during a preliminary investigation, American Lamb Co. v.
United States, 785 F.2d 994 (Fed. Cir. 1986), finding no regional industry in
this case does not involve such a determination. Rather, such a determination
is more in line with Congressional intent to ”"eliminate unnecessary and costly
investigations which are an administrative burden and an impediment to
trade.” S. Rep. No. 1298, 93rd Cong., 2d Sess. 171 (1974). The Commission
should avoid speculative inquiries generally, and particularly where, as here
parties have indicated that such speculation would be fruitless.

23/ For instance, individual cement production plants tend to serve an
area within a radius of 200 to 300 miles. Imports are generally marketed
within a similar radius of the port of entry.  The areas served by different
plants frequently overlap, with competition between plants at the edges.
Thus, the boundaries of the appropriate regional industries would be difficult
to define, in keeping with the criteria established by the statute. The same
firm may operate cement plants in different parts of the United States,
raising the potential for problems in segregating the data specifically for
the regions defined.
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However, in light of the allegations and circumstances of these
investigations, we determine that it is inappropriate to adopt a regional

industry analysis.

Related parties--Many of the companies comprising the domestic industry
are also significant importers of cement and clinker from the countries under
investigation. 24/ No party requested thét the Commission exclude the
operations of related parties from its analysis. Nonetheless, we have
considered whether it is appropriate to exclude the operations of these
companies from our analysis, under the related parties provision of the
statute. 25/

Consideration of the related parties question involves two steps. The
first is to determine whether the domestic producers are importers of the
product undervinvestigation or have a corporate relationship to exporters or
importers. This condition is satisfied in the instant investigations.
Domestic producers account for a significant portion of the imports under

investigation.

24/ Report at A-13.
25/ That provision provides:

When some producers are related to the exporters or
importers, or are themselves importers of the allegedly
subsidized or dumped merchandise, the term "industry” may
be applied in appropriate circumstances by excluding such
producers from those included in that industry.

19 U.S.C. § 1677(4)(B). Among the factors the Commission has considered in

previous investigations in determining whether appropriate circumstances for

the exclusion of related parties exist are: e
1. the percentage of domestic production attributable to
the related producers;
2. the reasons the domestic producers have chosen to
import the product under investigation, i.e. to benefit
from the dumping or in order to enable them to continue
production and compete in the domestic market; and
3. the position of the related producers vis-a-vis the
rest of the domestic industry, i.e. whether inclusion or
exclusion of the related party will skew the data for the
‘domestic industry.
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The second step is to determine whether "appropfiate circumstances” exist
for excluding the related parties from the definition of the domestic
industry. This determination is within the Commission's discretion. The
basis for the related parﬁies provision is concern that the relationship of
such ‘domestic producers to the éxporters or imporﬁers and the dumped
merchandise gives them an unusual or sheltered position in the market, unlike
that of other domestic producers, which could result in an inaccurate
assessment of material'injﬁry or threat thereof to the domestic industry.

In these investigations, domestic produceré aécounting for between 30 and
50 percent of the cement imports and virtually all clinker imports from the
countries under investigation during the ﬁé;iod examined accounted for a
significant portion of portlaﬁd’hydraulic cement production. 26/ The
exclusion of these producers from thé‘dbmestic industr& would, in our opinion,
result in a decided ékéwing of the data concerning the condition of the
domestic industry;‘gZ/ Based dn‘the'information of record, we conclude that
appropriate circumstances do not exist to warrant exclusion of ﬁhese producers

from the domestic industry.

Condition of the domestic industry

In evaluating the condition of the domestic industry, the Commission
considers, among other factors, apparent consumption, domestic production,

capacity, capacity utilization, Shipments, inventories, employment, and

26/ Report at A-13. _

27/ Commissioner Lodwick and Commissioner Rohr question whether the fact
that application of the related parties provision would result in the
Comissions analyzing a much smaller industry would be per se a basis for not
invoking the provision. They note however that the domestic industry did not
request that those members of the industry who import be excluded. They also
note that the record contains no information that would suggest that the

operations of the non-importing producers are significantly different from
those of the industry as a whole.

10
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financial performance. 28/ Based on our evaluation of the record, we
determine that there is noAreasonable indication that the domestic industry is
experiencing material injury. We further find no likelihood that substantial
evidence to support'é finding of material injury would be developed in the
event df‘a final investigation.

Over the period of investigétidn botﬁ apparent éonsumption and domestic
production have incfeased steadily. Apparent U.S. consuﬁﬁtion of portland
hydraulic cement increased 15.5 percent from 1983 to 1984, 6r from 59.2
million tons to 68.4 million tons, and rose again by 8.2 percent from 1984 to
1985 to 73.9 million tons. Interim data for January-September 1985-1986
indicate that consumption was 4.8 percent greater in 1956 than in‘1985. 29/
Apparent consumption of clinker rose from 52.0 million ﬁons in 1983 to 57.4
million tons in 1984 to 60.5 million tons in 1985, or by 15.9 pércent
1983-1985. Consumption of clinker declined by 0.3 percent when comparing
interim 1985 to interim 1986. 30/

Coincident with the increase in apparenﬁ consumption, dbmeétic ﬁroduction
of both portland hydraulic cement and clinker roée.throﬁghout thévperiod of
investigatibn. Domesfic production of portland hydraulic cement rose frﬁm
56.3 million tons in 1983 to 62.1 million tons in 1984 to 64.5 million tons in
1985, or by 14.6 percent 1983-1985. 31/ Production of portland hydraulic
éement during January-September 1986 was 1.5 percent above that of the
corresponding period of 1985. 32/ Domestic clinker producfioﬁ also inéréased

during the course of the investigations, rising by 10.8 percent from 1983-1985

28/ 19 U.S.C. § 1677(7)(C)(iii).
29/ Report at A-13-14.

30/ Id. at A-1l4.

31/ 1d. at A-16, Table 6.

32/ 1d.

11
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and by 0.5 percent in interim 1986. The tonnage figures were 56.4 million
tons in 1983, 55.1 million tons in 1984, 55.9 million tons in 1985, andv‘l
approximately 43 million tons in both interim 1985 and 1986. 33/

Moreover, capacity to produce portland hydraulic cement increased
throughout the period of investigation. Capacity increased from 80.1 million
tons a year in 1983 to 82.2 million tonsAin 1984, and increased again to 83.5
million tons in 1985, or by 473 percent between 1983 and 1985. Partial year
capacity in January-September 1985 was 63.2 million tons and‘increased t; 63.5
million tons during the corresponding period of 1986; 34/ Capacity t§ éroduce
clinker increased from 70.4 million tons in 1983 to 72.2 million tons in 1984,
and remained virtually the same in 1985. Interim data for 1985 ;nd 1986
indicate a minimal decline in clinker capacity. 35/ These Caéacity increases
occurred despite the closing of older and less efficient plants<dﬁring the
period of investigation. 36/

Capacity utilization for portland hydraulic cement and cement clinker
increased steadily throughout the period of investigation. Capacity
utilization rose from 70.3 percent in 1983 to 75.6 percent in 1984 to 77.3
percent in 1985, and reached 77.4 percent in interim 1986. Y V4 ‘Clinker
capacity utilization rates followed the same trehd, albeit at a somewhat
higher level, rising from 71.6 percent in 1983 to 76.4 percent in 1984 to ?7.4

percent in 1985, and reached 79.7 percent in interim 1986. §§/—-

33/ 1d.
34/ 1d. at A-16.
35/ I1d.

36/ Id. at A-10.
37/ Id. at A-16.
38/ Id.
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The volume of domestic shipments of portland hydraulic cement also rose
sharply throughout the period of investigation. Shipments rose from 55.1

million tons in 1983 to 61.3 million tons in 1984 to 63.6 million tons in

© 1985, and further increased in the interim 1985-1986 comparison from 48.3

million tons to 49.4 million tons. Similgrly, the value of shipments rose
from $2.8 billion in 1983 to $3.2 billion in 1984 to $3.3 billion in 1985. 1In
the interim 1985-1986 comparison, however, the indicator dipped from $2.6
billion to $2.5 billion. 39/

Inventories are not generally maintained for long, or at high levels, in
this industry, because of the high costs of storage. 40/ Inventory levels
were stable throughout the period of investigation. 41/ Thus, the information
concerning inventory does not suggest that the domestic industry is
experiencing material injury.

Although employment and hours worked generally declined over the period
of investigation, this decline is largely a result of improved productivity,
inasmuch as production steadily increased over the period of investigation,
and thus is not an indication of material injury. The average number of
production and related workers producing portland hydraulic cement and clinker

was 10,150 employees in 1983, rose to 10,359 employees in 1984, and then

39/ 1d. at A-18, Table 7.

40/ 1d. at A-4. _ -

41/ U.S. producers’ inventory levels for portland hydraulic cement stood .
at 5.1 million tons in 1983, 5.1 million tons in 1984, 5.4 million tons’ in
1985. Inventories as of September 30, 1985 were 4.7 million tons as compared
with 4.0 million tons September 30, 1986. Id. at A-20. Inventory levels for
clinker were roughly 3.9 million tons in 1983 and in 1984, and then increased
to 4.3 million tons in 1985. About 4.0 million tons of clinker were held in
inventory as of September 30, 1985 and declined to 3.5 million tons by
September 30, 1986. 1Id. at A-21.
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declined to 9,723temployees in 1985, and declined further to 9,099 employees
for interim 1986 as compared with 9,580 employees for interim 1985. 42/
Whereas the number of workers decreased by roughly 4 percent from 1983-1985,
the number of hours worked by employees increased 5.7 percent in the same
period. Labor productivity increased nearly 10 percent, from 3.6 tons per
hour in 1983 to 3.9 tons per hour in 1985. 43/ When comparing interim 1985
with interim 1986, the total number of employees decreased 5.0 percent and the
hours worked decreased 4.3 percent. 44/ Labor productivity again increased
during interim 1986, by 5 pefcent over the corresponding period of 1985. 45/

Our examination of the financial data indicates that the doﬁestic
industry is not experiencing material injury, but rather is thriving.
Thirty-five U.S. producers provided financial data on their operatione
producing portland hydraulic cement and cement clinker. These data accounted
for over 83.6 percent of U.S. production of portland hydraulic cement in
1985. 46/ Net sales of cement and clinker increased from $2.8 billion in 1983
to $3.2 billion in 1984 to $3;3 billion in 1985. 47/ Data for the interim
period ending September 30, 1985, show net sales of $2.5 billion, and a slight
increase during the comparable period of 1986. The number of firms reporting
operating losses declined‘during ﬁhe period of inﬁestigation, from seven of 33
firms reporting in 1983, to six of 34 in 1984, and declined again to only
three of 35 firms in 1985. 1In interim 1985, 4 of 35 firms reﬁorted operating»r

losses,'while in interim 1986 only 3 of 35 firms reported operating losses. 48/

42/ 1d. at A-21-22.

43/ 1d.
44/ 1d. at A-21.
45/ Id.

46/ 1d. at A-23.
47/ 1d. at A-24.
48/ Id.
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Aggregate data for the industry indicate that operating income as a rétio
to net sales rose steadily throughout the period of inﬁestigation. Operating
- income rose from 7.3 percent in 1983 to 10.6 percent’in 1984 fé 11.3 ﬁercent
in 1985. Operating income also increased from 12.3 percent in interim 1985 to
12.8 percent in interim 1986. 49/

Petitioner argued that because the cement industry is capital intensive
and has high fixed costs, net income before income taxes i$ a better indicator
of profitability than is operating income. Operating income reflects only
those expenses related to the pfoductibn and sale of the like éroducﬁ being
-investigated. Net income before taxes reflects interestnéxPenses>incurred to
finance capital expenses, whereas'thié‘expense is not deducted in calculating
operating income. Net income before taxes also feflects extradrdinary
expenses unrelated to production and sale of the like product under
examination. Thus, use of pre-tax net income as an indicator of fefformance
of the domestic industry poses serious problemé. Pre;tax net incdmé reflects
the decisions of corporate managers whether to issue debt or eqﬁity td raise
capital. How well an operation is performing is indeéendent bf'thé firm’'s
capital structure. Thus, pre-tax net income may provide a misieading
indication of a firm's operatingﬁperformance, and examinatioﬁ of.pre-tax net
" income may compromise the validity of comparisons over fime. Nonetheless,
bec#use pétitioner raised this argumént, the Commission requeéfed‘ihtefest
expense and other income or expense data on an establishment basis, and

calculated pre-tax net income for 27 producers, representing over 70 percent

49/ 1d. at A-23.
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of 1985 cement production. 50/ The aggregate data indicates that the
industry's pre-tax net income margins are lower than operating margins by -
approximately 4-5 percent, but followed a similar trend. 51/ Our examination
of the level and trend of pre-tax net income would not support a finding of
material injury.

Petifioner argues, and respondents égree, that cement production is a
cyclical industry, closely linked to the construction cycle. Petitioner also
érgues that the Commission should consider the condition of the industry, and
the upturns in performance indicators, in the context of the industry’s
business cyéle, and in comparison to the industry’s past performance in prior
comparable years. Petitioner contends that the performance of the domestic
industry has not fully reflected the increase in U.S. consumption of cement,
and that the industry’s performance indicators are, therefore, lower than the
historically high level of consumption would lead one to expect. The petition
suggests that the Commission shquld‘compare the current data to data during
earlier peaks in the business cycle.

Respondents’ position is that the domestic industry is enjoying a
recovery of unprecedented proportionms, with_increasing-prodqction, shipments,
profits, and a general upturn in all industry indicators, and is not suffering
any injury at all, much less material injury. Respondents centend that - the

current upturn in the cement industry may continue indefinitely, and that the

50/  Id. at A-23. Such expenses were only collected on an establishment
basis, as they are normally maintained on that basis only, rather than on the
basis of the product-line relevant to these investigations, which further
diminishes the usefulness of the data.

51/ Id. at A-25.
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industry may not yet be at a peak in the business cycle. 52/ They also
suggest that the Commission cannot find material injury to an industry when
the traditional indicators of performance show improvements. 53/

We agree with petitioner’s contention that, if an industry is cyclical,
the Commission should take into account the cyclical nature of that industry
in determining whether there is a reasonéble indication of material injury or
threat of material injury and whether the subject imports are a cause of
either. This does not mean, however, that performance indicators in one cycle
are necessarily the appropriate standard against which to judge the industry’s
performance during the period under investigation. Accordingly, we have
considered the siguificance of the various indicators of the condition of the

industry in the context of the cyclical nature of the cement industry.

52/ In connection with this point, we note that the question of where an
industry is in its business cycle at any given time, as well as the question
of the length of the cycle, is one which is not readily answerable.

53/ With respect to respondent’s latter argument, it is clear that
Congress intended to give the Commission wide discretion in determining what
weight should be accorded various indicators of industry performance depending
upon the particular circumstances of each investigation and each industry.
H.R. Rep. no. 317, 96th Cong., 1lst Sess. 46 (1979) (the significance of the
various factors affecting an industry will depend upon the facts of each
particular case). See also S. Rep. No. 249, 96th Cong., lst Sess. 88 (1979)
("the significance to be assigned a particular factor is for the ITC to
decide.”). Consequently, the Commission is not precluded from determining
that an industry is materially injured, or threatened with material injury, by
reason of imports, in the face of improvements in certain performance
indicators, if other factors warrant such a conclusion.

Commissioner Rohr notes that, in fact, the Commission has made
affirmative material injury findings despite the fact that many performance
indicators were improving. The novelty in petitioner’s claims in these -
investigations relates to the contention that the standard against which to
compare the current performance of a cyclical industry is its performance
during the last cycle. Assuming that the industry’s performance during the
last cycle may be at least one factor in its evaluation of the industry's
current performance, the Commission’s conclusions are discussed below.

17
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The flaw in petitioner’s argument in these investigations is the
assumption that current profit margins should be as high as those recorded
during 1979, which petitioner identified as the previous peak. Many factors
that have an impact on the industry’s performance have changed during the
intervening years. Most importantly, the previous peak occurred when
inflation and nominal interest rates were high. In such circumstances, an
industry would have to generate higher returns in order to keep pace with
inflation and attract capital. In addition, because accounting costs are not
adjusted for inflation, returns are generally greater in a period of high
inflation than in a period of low inflation. Therefore, it is inappropriate
to compare nominal rates of return over time, between peaks of the business
cycle. Today, inflation is low, and interest rates have declined
substantially since 1979. The record does not support the conclusion that the
failure of the industry to record profit margins equivalent to those allegedly
recorded during the previous peak period indicates material injury in these
 investigations.

In #ddition, we question the probative value of petitioner’s survey data
on the financial performance of the industry. Petitioner’s data covering 1983
through interim 1986; which represent approximately 55 percent of domestic
production, are significantly different from the data collected by the
Commission, which cover 83.6 percent of the domestic industry, and
petitioner’s data show significantly lower profit margins. Petitioner's data
for the previous peakkperiod include the operations of only eight firms,

accounting for approximately 30 percent of domestic production. Consequently,
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we questi&ﬁ whether the benchmark of "necessary” performance levels shOWn'by
that data is valid. 54/

Finally, petltioner argﬁes that the failure of the industry to record
adequate profit levels prevents the industry from undertaklng the necessary
capitél investment to enable it to survive the iﬁevitable downturn in the
business cycle. Even if we accept this argument in theory, 22/ 56/ the
circumétances of this industry do not support the argument. The information
gatheredvby the Commission indicates that although capital investment has
Vdeclined‘during the period ﬁnder investigation, modernization of the industry
héé‘continued. The industry;s operating returns were more than adequate to
fund thét investment. Capacity has increased in the industry, but there
appearé nonetheless to be additional capacity available to increase productioﬁ

which suggests that the pressing need for further capital investment argued by

54/ In addition, the information published in Value Line concerning the
performance of the cement industry shows current operating margins higher than
those indicated by the Commission’s data, as well as high operating margins
during the previous peak period. However, the Value Line data include profits
on operations other than cement and clinker production, and also do not
include depreciation expense in computing operating income. Thus, the high
operating margins for the previous peak period, since they are computed on a
different basis, are not comparable to the Commission’s current data,
probative, or persuasive.

55/ Chairman Liebeler and Vice Chairman Brunsdale reject the assumption
upon which this argument rests, that profits are the only source of capital
for investment. If there are profitable investments in the cement industry,
the funds could be raised through the capital market. If such opportunities
are not available, the funds could not be raised, nor would the industry make
the investment out of its own revenues. A decline in profits can, of course,
be an indicator of material injury, but not because profits are the only
capital available for investment. They do not join the remainder of this
paragraph. .

56/ Commissioner Lodwick and Commissioner Rohr note that the Commission
has itself noted, with respect to certain high-technology industries, the need
for relatively high revenues to fund the high levels of research and
development necessary for those industries to survive in the future. E.g.,
Cellular Mobile Telephones from Japan Inv. No. 731-TA-207 (Flnal) USITC Pub.
No. 1786 (1985).
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petitioner does not in fact exist. In addition, to the extent that the
industry invested in capacity during the previous peak period, at the then
current high interest rates, this is likely to have an advééSe effecf on the
industry’s current financial performance. Consequently, the decline in
capital investment is at best an ambiguous indicaﬁor of the industry’'s
condition in these 1ﬁvestigations. |

In summary, domestic production, capacity, capacity utilization, and
shipments increased during the period of investigation. Although eﬁploymeht
declined, labor productivity increased. The domestic industry’s profits were
also high and increased dﬁring the period under investigationm. Even taking
into consideration the cyclical nature of the industry, we determine that
there is no reasonable indication that the domestic industry producing"
portland hydraulic cement and cement clinker is currently experienceing
material injury. In addition, we determine that there is no likelihood that
evidence that would establish that the domestic industry is experiencing
material injury would be developed if these cases were to proceed.

No reasonable indication of threat of material injury by reason of allegedly
LTFV imports ~ '

The ”"threat of material injury” standard "[i]s intended to permit import

relief under the . . . antidumping laws before actual material injury

occurs.” 57/ 19 U.S.C. § 1677(7)(F) sets forth a series of factors the

Commission is to consider in analyzing the issue of threat of material injury.

(F) Threat of Material Injury.--
(1) In General.--In determining whether an industry in the
United States is threatened with material injury by reason
of imports (or sales for importation) of any merchandise,
the Commission shall consider, among other relevant
economic factors-

57/ S. Rep. No. 249, 96th Cong., lst Sess. 89 (1979); H.R. Rep. No. 317,
96th Cong., lst Sess. 47 (1979).
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(1) If a subsidy'is‘involved, such information as may
be presented to it by the administering authority as
to the nature of the subsidy (particularly as to
whether the subsidy is an export subsidy inconsistent
with the Agreement), ‘
(II) any increase in production capacity or existing
unused capacity in the exporting country likely to
result in a significant increase in imports of the
merchandise to the United States,
(I11) any rapid increase in United States market
penetration and the likelihood that the penetration
will increase to an injurious level,
(IV) the probability that imports of the merchandise
will enter the United States at prices that will have
a depressing or suppressing effect on domestic prices
of the merchandise,
(V) any substantial increase in inventories of the
merchandise in the United States,
(VI) the presence of underutilized capacity for
producing the merchandise in the exporting country,
(VII) any other demonstrable adverse trends that
indicate the probability that the importation (or sale
for importation) of the merchandise (whether or not it
is actually being imported at the time) will be the
cause of actual injury, and
(VIII) the potential for product-shifting if
production facilities owned or controlled by the
foreign manufacturers, which can be used to produce
products subject to investigation(s) under section 701
or 731 or to find orders under section 706 or 736, are
also used to produce the merchandise under
investigation.
(ii) Basis for Determination.--Any determination by the
Commission under this title that an industry in the United
States is threatened with material injury shall be made on
the basis of evidence that the threat of material injury
is real and that actual injury is imminent. Such a
determination may not be made on the basis of mere
conjecture or supposition.

In these investigations, petitioner argued that théAindustry is
threatened with material injury because, without high levels of profits and
capital investment now, during the alleged peak period of the business cycle,

the domestic industry will be unable to compete with imports during the
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inevitable downturn. 58/ Petitioner argued that, unlike during previous
downturns, imports will not decline as U.S. demand declines, because the
countriescunder investigation haﬁe both the incentive and the ability to
maintain”or increase current levels of shipments to the United States.

As diécussed in Ehe section concerning the condition of the domestic
industry, the indﬁéﬁrf is cufrently enjoying high levels of profitability.
While these levels may not be as high as those achieved during the previous
peak period of the industry’s business cycle, we find no indication that they
are insufficient to enable the industry to weather the likely downturn.
Moreover, we note that the profit margins of the industry were relatively high
throughout the period un&er investigation.

Insofar as the prosﬁect of increased imports‘from the countriesbunder
investigatién is concerned, while exports from the countries under
investigation appear generaily to héve been increasingly directed toward the
U.s. market,vit is likely that this reflects the increased demand in the
United States. There is'nothing on the record to indicate that imports from
the countries under investigation would not, as imports have invthe past,
decrease in #he event éonsumption declines. 1In addition, we note that a
significant #roportion of current imports is attributable to the domestic
producers. Domestic producers import cement and clinker at least in part in
order to serve markets which could not otherwise be profitably be served from
existing production facilities. While such imports may increase, should
demand remain strong in the U.S. market, we conclude that such an increase

would not threaten the domestic industry with material injury.

28/ Chairman Liebeler and Vice Chairman Brunsdale observe that this
argument ignores the role the capital market plays in finding profitable
investments. See note 55, supra.
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Producers in thg,countries under investigation would have to.either
divert exports from other markets, or increase production,. in order  to
increase‘exporQSVto the U.S. market. There is nothing on. the record which
would suppoFt the conclusion that producers in the countries under -
iﬂvestigg?ion are likely to divert exports from other markets :to.the United
States; Thege does not appear to be significant excess capacity in the
countries under investigation. 59/ Some respondents have reported that
p:oduction_capacify»is‘declining. 60/ Moreover, several respondents have .
indicated ﬁhac demand in their home markets is increasing, and-is projected to
iﬁcrease iﬁ the near future. 61/ In addition, information.on:the record
indicates that some of the available capacity in the countries under
investigation is not suitable for export production, either due to distance
from port facilities and consequent transportation problems, or because the
foreign producers cannot produce portland hydraulic cement to U.S.
standards. 62/ Since cement and clinker are not generally kept in inventory
in large amounts or for long periods of time, there are no significant

inventories which could be directed to the U.S. market.

539/ Report at A-33-35.

60/ Post Conference Brief of Onoda Cement Co., Ltd. at 6; Post-Hearing
Brief on behalf of Cementos del Mar, S.A., Hispacement, S.A. and Valenciana de
Cemetos Portland, S.A., at 2-4. i i

61/ See Post-Conference Brief of Mitsubishi Mining & Cement Co. Ltd and -
Ube Industries Inc. at 12-13; Post-Hearing Brief on behalf of Ssangyong Cement
Industrial Co. Ltd. at 9-10; Post-Hearing Brief on behalf of Cementos del Mar,
S.A., Hispacement, S.A. and Valenciana de Cemetos Portland, S.A., at 6-7;
Letter dated November 25, 1986, on behalf of C.A. Venezolana de Cementos and
Cementos Caribe, C.A. at 5-6.

62/ Post-Conference Brief on behalf of Titan Cemento Co., S.A. and
Heracles General Cement Co., S.A. at 3 & 5; Post-Hearing Brief on behalf of
Ssangyong Cement Industrial Co. Ltd. at 11 & n.6; Post Conference Brief of the
Mexican Cement Chamber at 19-20.
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Finally, in light of our conclusions concerning the ptbfitability of the
industry, we concommitantly conclude that imports have not had a suppressive

or depressive effect on prices. We are not willing to speculate that,

. contrary to past experience, imports will have such an effect in the near

future. In addition, there is nothing in the record to indicate that the
anticipated downturn in the business cycle is so imminent as to leave the
industry vulnerable in the foreseeable future to a possible increase in
imports. Therefore, we conclude that there is no reasonable indication of

threat of material injury to the U.S. industry producing portland hydraulic

cement and cement clinker.
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ADDITIONAL VIEWS OF COMMISSIONER ROHR

Where, as here, I determine that there is no reasonable indication that
an industry is experiencing material injury, the question of causation, i.e.,
whether material injury is by reason of particular imports, cannot logically
arise. However, "material injury” is a legal conclusion which the Commission
applies based on its analysis of the condition of the industry. It is
possible to look at the condition of the industry and conclude that there is
no reasonable indication that imports are having any material effect on that
condition. Hence, had I concluded that the condition of the domestic industry
did warrant the conclusion of a reasonable indication of material injury, I
would not have found there to be a reasonable indication that injury was by
reason of imports. It is in that context that I provide this discussion of

cumulation and causation.

Cumulation
The Tariff Act of 1930, as amended, provides in pertinent part that:
the Commission shall cumulatively assess the volume and
effect of imports from two or more countries of like
products subject to investigation if such imports compete
with each other and with the like products of the domestic
industry in the United States.
19 U.S.C. § 1677(7)(c)(iv). The Commission has interpreted the statute and
its legislative history to mean that imports must satisfy three requirements
before cumulation is warranted: imports must (1) compete with both other

imports and with with domestic like product; (2) be subject to investigation;

and (3) be marketed within a reasonably coincidental time period.
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In determining whether the imported products compete with each other'and

with the like product in the United States market, and whether the marketing
of imports is reasonably coincident, the Commission has considered the
following factors:

(1) the degree of fungibility between imports from

different countries and between imports and the domestic

like product, including consideration of specific customer

requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same

geographical markets of imports from different countries

and of the domestic like product;

(3) the existence of common or similar channels of

distribution of imports from different countries and the

domestic like product; and

(4) whether the imports are simultaneously present in the
market.

This list is not exhaustive and no single factor is determinative.

The imports potentially subject to a cumulative assessment are all
currently under investigation by Commerce and the Commission. In addition,
all of the imports have been sold in the United States market during the
period under investigation. The sole question with respect to cumulation in
these investigationsﬂis whether the imports compete with each other and with
the domestic like product so as to make cumulation mandatory under the statute.

In these investigations, there is no question that the imports and the
domestic like product compete with each other. Cement is a fungible good;
Moreover, imports and the domestic like pfoduct share common and similar
channels of distribution, and there have been imports from all of the
countries under investigation in the United States market during the period

under investigation. The primary question with respect to competition is
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whether impdrts frém different counﬁries compete with each other in the séme
geographical marketing‘areas. |

As is noted in the Report,vceméﬁt has a low value-to-weight ratio.
Accordingly; inland transportation costs are an important faqtor in the final
delivered price to a customer. In brevious investigationé, the Commission has
noted that the practical.fesult of this fact is that cement is rarely sold
further than 200 to 300 miles from the production facility; and imports are
generally marketed within a similaf radius of the port of entry. ggg Portland

Hydraulic Cement from Australia and Japan, Invs. Nos. 731-TA-108-09'

(Preliminary); USITC Pub. No. 1310 (1982) 12.

Respondents argué thatﬂimports from any oﬂe country under investigation
do not compete Qith 511 ofher impﬁrts under investigation in eéch marketing
area in the United States, sinée imports from any particplar country tend to
be conéentrated in a particular geographic region of thg Upited States.
Respéndéﬁts argué that in ordef forbthe Commission to cumulate, it must
conclude that imports from each countrj compete with all other imports.
Otherwise, they maintain, the Commiésion may oﬁly cumulate those imports which
are actually présént in a parﬁicuiar marketing area. l/\

Petitioneficontehds that whilé it may be true thét imports from a

particular country tend to be concentrated in a particular area, imports from

1/ Respondents cite the Commission’s determination not to cumulate imports
of heavy-walled rectangular tubing from Singapore and Canada in Certain Steel
Pipes and Tubes from the People’s Republic of China, the Philippines, and
Singapore, Invs. No. 731-TA-292-296 (Preliminary), USITC Pub. No. 1796
(1985). 1In that investigation, the Commission concluded that tubing from
Singapore and Canada did not compete with each other in any meaningful sense,
because only a small amount of Canadian tubing was marketed in the
geographical areas served by imports from Singapore, and the Canadian product
was available in a larger range of sizes. 1Id. at 16-17.
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each of the countries under investigation have been entered into the United
States in various, broadly separated, although sometimes overlapping,
geographical markets. Moreover, they contend that there is no requirement
that all imports compete with all other imports for the Commission to
cumulate. In addition, they maintain that since cement is a highly fungible
commodity, imports compete indirectly witﬁ each other, across geographical
marketing areas, by increasing the total available supply and exerting a‘
downward pressure on prices. Petitioner also suggests that if relief is
entered against imports from less than all of the countries under
investigation, the effect will be to open up markets to other foreign
suppliers, who will be left free to dump on the U.S. market.

I am of the opinion that a complete overlap of marketing areas of imports
from different countries under investigation is not necessary in order for
cumulation to be required under the statute. Even in the case cited by
respondents, the Commission noted that the imports there under consideration
did not compete in any meaningful sense. Moreover, the facts of this case
diffgr_from those in the investigation involving competition of imports of
heavy-walled rectangular tubing from Singapore and Canada, where the overlap
of imports was almost non-existent. Cement is a fungible product. Imports
from different countries are being marketed in geographical areas which
overlap at least to some degree; for instancé, Japanese imports-are marketed-
largely on the West coasﬁ, but Japanese cement has been sold on the;East coast
and in the Midwest as well, where imports from other»countrieg under |
invgstigation are more prevalent. Imports from eaéh countfy subject to

investigation compete in markets in which imports from several other countries
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are also present. There is a significant overlap of imports throughout the
United States. For the purposes of these preliminary investigations, I have
decided to accept petitioner’'s argument for cumulation of all imports.
Consequently, I conclude that the imports under investigation compete with

each other, and have cumulatively assessed the imports under investigation. 2/

No reasonable indication of material injury by reason of allegedly LTFV imports

Even if I had concluded that there was a reasonable indication of
material injury to the domestic industry, I would not have concluded that
there is a reasonable indication that any such injury is by reason of
theallegedly LTFV imports. 3/ Imports from the countries under investigation
increased during the period under investigation, both absolutely, and as a

percentage of apparent domestic consumption. Imports from the eight countries

2/ In addition, I note the inherent practical difficulties in respondents’
suggested course. In contrast to previous cement investigations, there is no
allegation here that a regional industry exists. Moreover, even if the
Commission were to conclude that a regional industry analysis were
appropriate, the exact boundaries of the various regions would be difficult to
draw. Moreover, the "regions” might not comport precisely with the boundaries
of the marketing areas of imports from different countries. Thus, for
instance, in the investigation involving imports of cement from Japan and
Australia, the Commission determined that the regional industry included all
of California, and parts of neighboring states, despite the fact that the
imports were sold for the most part in the immediate areas surrounding the
ports of entry, Los Angeles, San Diego, San Francisco, and Stockton,
California. Nonetheless, respondents would have the Commission cumulate only
those imports which are marketed in the same geographical area, and assess
their impact on either the domestic producers in that area, or perhaps on the
domestic industry as a whole. Such an analysis is fraught with both logical .
and practical problems, and I have not adopted it here. :

3/ Section 771(7)(B) of the Tariff Act of 1930, requires the Commission to
determine whether there is a reasonable indication of material injury by
reason of allegedly unfair imports by considering, among other factors; (1)
the volume of imports of the merchandise whic<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>