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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC
Investigation No. 731-TA-354 (Preliminary)

STAINLESS STEEL PIPES AND TUBES FROM SWEDEN

Determination

On the basis of the record 1/ developed in the subject investigation, the
Commission determines, pursuant to section 733(a) of the Tariff Act of 1930
(19 U.S.C. § 1673b(a)),’that there is a reasonable indication that industries
in the United States are materially injured by reason of imports from Sweden
of stainless steel pipes, tubes, hollow bars, and blanks therefor, all the
foregoing of circular cross-section, whether welded or seamless, provided for
in items 610.37, 610.51, and 610.52 of the Tariff Schedules of the United
States, which are alleged to bhe sold in the United States at less than lair

value (LTFV). 2/

Background

On October 20, 1986, a petition was filed with the U.S. International
Trade Commission and the U.$. Department of Commerce on behalf of fhe
Specialty Tubing Group, 3/ alleging that imports of stainless steel pipes and
tubes from Sweden are being sold in the United States at LTFV and thal an

industry in the United States is materially injured and threatened with

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Stern determines that there is a reasonable indication that

industries in the United Slales are materially injured or threatened wilh
material injury by reason of the subject imports from Sweden.
. 3/ The Specialty Tubing Group consists of the following firms: AL Tech
Specialty Steel Corp., Allegheny Ludlum Steel Corp., ARMCO-Specialty Steel
Division, Carpenter Technology Corp., Damascus Tubular Products, and Traent
Tube Division, Crucible Materials Corp.



material injury by reason of such imports. Accordingly, effective October 20,
1986, the Commission instituted antidumping duty investigation No. 731-TA-354
(Preliminary).

Notice of the institution of the Commission's investigation and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washinglon, DC, and by publishing the notice in the Federal
Register of October 29, 1986 (51 F.R. 39%94). The conference was held in
Washington, DC, on November 13, 1986, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION
We determine that there is a reasonable indication that industries in the

United States are materially injured by reason of imports of welded and

seamless stainless steel pipes and tubes from Sweden, which are allegedly sold
at less than fair value (LTFV). 1/ 2/ 3/

We find that éhere are two like products--welded stainless steel pipes
and tubes and seamless stainless steel pipes and tubes--and, correspondingly,
two domestic industries in this investigation. Our affirmative determinations
regarding both industries are based on the significant increase in the volume
and market penetration of imports from Sweden, and the continued weak

performance of the domestic industries during a period of increased domestic

consumption.

Background

This antidumping investigation arises from a pe@ition received on
October 20, 1986, the day the Commission transmitted its affirmative
preliminary determination to the Secretary of Commerce with respect to the

same imports in a countervailing duty investigation, Stainless Steel Pipes and

1/ Material retardation is not an issue in this investigation and will not
be discussed further. -

2/ See Chairman Liebeler's Views and Vice Chairman Brunsdale's Vmews, infra

g/ Commissioner Stern finds that there is a reasonable indication that
industries in the United States are materially injured or threatened with
material injury by reason of imports of welded and seamless stainless steel
-pipes and tubes from Sweden, which are allegedly sold at LTFV.
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Tubes from Sweden, Inv. No. 701-TA-281 (Preliminary). Accordingly, the data
base in the two investigations is generally the same, though some further
information was obtained in the present investigation. Also, the parties

presented further arguments on the issues of like product, domestic industry

and related parties.

Like Product and Domestic Industry

The Commission is required to make its "like product* and "déﬁeéiié
industry" determination on a case-by-case baéis. a4/ The imported prbducts.
subject to investigation are stainless steel pipes and tubes. 3/ Stainless
steel pipes and tubes can be divided into two general‘cétégories——wélded.a;d

seamless--depending on the method of manufacture. VWQldéd stainless steel

4/ Section 771(4)(A) of the Tariff Act of 1930 defines "industry" as the
"domestic producers as a whole of a like product, or those producers whose
collective output of the like product constitutes a major proportion of the
total domestic production of that product . . . ." 19 U.S.C. § 1677(4)(A).
"Like product" is defined as "a product which is like, or in the absence of
like, most similar in characteristics and uses with the article subject to
investigation.” Section 771(10); 19 U.S.C. § 1677(10). The legislative
history of title VII makes it clear that "the requirement that a product be
*like' the imported article should not be interpreted in such a narrow fashion
so as to permit minor differences in physical characteristics or uses to lead
to the conclusion that the product and article are not 'like' each other, nor
should the definition of 'like product' be interpreted in such a fashion as to
prevent consideration of an industry adversely affected by the imports under
investigation.” S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91 (1979).

5/ The article subject to an investigation is defined by the scope of the -
investigation initiated by the Department of Commerce, which in this case
covers "certain stainless steel hollow products including pipes, tubes, hollow
bars and blanks therefor, of circular cross-section containing over 11.5
percent chromium by weight, as provided for in items 610.3701, 610.3727,
610.3731, 610.3741, 610.3742, 610.5130, 610.5202, 610.5229, 610.5230, and
610.5231 of the Tariff Schedules of the United States, Annotated.” 51 Fed.
Reg. 41514 (Nov. 17, 1986).
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pipes and tubes (welded tubes) are produced by forming stainless steel
flat-rolled products into a tubular configuration and welding along the

seam. &/ Seamless stainless steel pipes and tubes (seamleés tubes) are
produced by forming a central cavity in solid steel stock. The central cavity
may be formed by rotary piercing and rolling, or by extruding. 1/ Imports
also include a type of seamless tube called "redraw hollows." Redraw hollows,
which are also produced domestically, are sold to firms known as redrawers,
that reduce the tubes in diameter and wall thickness, generally through cold
working. 8/ Stainless steel pipes and tubes are most commonly used in
applications where high strength-to-weight ratios, corrosion resistance, heat
resistance, and/or attractive appearance are required.

There is apparently little distinction between the domesticvand imported
articles. The petitioner has urged the Commission, in both this and the prior
investigation, to find that welded and seamless tubes constitute a single
"like product.” The petitioner alleged that although the production processes
for welded and seamless tubes differ, technological advances had taken place
which narrowed technical differences in the products. Further, pricing in the
market has allegedly caused the products to become increasingly
interchangeable.

As in the previous countervailing duty investigation, we find this

argument unpersuasive. During the past seven years, imported steel pipes and

6/ Report of the Commission ("Report") at A-5.
7/ 1I1d.

/ I1d. at A-4.



tubes have been the subject of numerous investigations in which the Commission
repeatedly has found that welded and seamless tubes are separate like
products. 8/ Even when the Commission has investigated only welded tubes it
has found more than one like product based on the particular characteristics
and uses of different tubes. 10/ Indeed, in an earlier investigation
involving imports of seamless stainless steel pipes and tubes from Japan, the
Commission specifically found seamless and welded stainless steel pipes and
tubes to be separate like products. 1L/

Seamless tubes are generally used in situations where greater strength
and reliability is required. Seamless tubes are also more expensive,
commanding a premium of from 10 to 20 percent. 12/ While seamless tubes can

be used for most applications calling for welded tubes, the price differential

9/ Certain Welded Carbon Steel Pipes and Tubes from the Republic of Korea,
Inv. No. 701 TA-168 (Final), USITC Pub. 1345 at 4 (1983); Certain Welded
Carbon Steel Pipes and Tubes from the Republic of Korea and Taiwan, Invs. Nos.
731-TA-131 and 132 (Preliminary), USITC Pub. 1389 at 6 (1983); Pipes and Tubes
of Iron and Steel from Japan, Inv. No. 731-TA-15 (Preliminary), USITC Pub.
1058 at 5 (1980). ,

10/ Welded Carbon Steel Pipes and Tubes from Brazil, France, Italy, The
Republic of Korea, and West Germany, Invs. Nos. 701-TA-165-169 (Preliminary),
USITC Pub. 1262 (1982); Certain Welded Carbon Steel Pipes and Tubes from
Taiwan and Venezuela, Invs. Nos. 731-TA-211, 212 (Preliminary), USITC Pub.
1639 (1985); Certain Welded Carbon Steel Pipes and Tubes From Thailand and
Venezuela, Inv. No. 701-TA-242, USITC Pub. 1980 (1985); Certain Welded Carbon
Steel Pipes and Tubes from India, Taiwan, Turkey and Yugoslavia, Invs. Nos.
701-TA-251-253 (Preliminary), USITC Pub. 1742 (1985); Certain Carbon Steel
Pipes and Tubes from the People's Republic of China, The Philippines and
Singapore, Invs. Nos. 731-TA-292-296 (Preliminary), USITC Pub. 1796 (1985).

11/ Certain Seamless Steel Pipes and Tubes from Japan, Inv. No. 731-TA-87
(Final), USITC Pub. 1347 at 3-8 (1983).

12/ Report at A-51 to A-52.



generally precludes such usage. Thus, despite a narrowing of this price

differential in recent years, the different physical characteristics of welded
and seamless pipes and tubes make them suitable for somewhat different
uses. 13/ We thus find that welded and seamless stainless steel pipes and
tubes are separate like products.

One of the respondents argued in both investigations that the Commission
should find that redraw hollows and finished seamless tubes constitute
separate like products. We analyzed certain factors established in previous

14/
cases — that have addressed the issue of whether semifinished (redraw

hollows in this case) 12/ and finished products constitute one like

13/ The present case is different from our determinations in previous oil
country tubular goods (OCTG) investigations. In those investigations the
evidence showed a high degree of interchangeability that was not present
here. See 0il Country Tubular Goods from Canada and Taiwan, Invs. Nos.
701-TA-255 and 731-TA-276-277 (Final), USITC Pub. 1865 (June 1986); 0il
Country Tubular Goods from Israel, Invs. Nos. 701-TA-271 and 731-TA-318
(Preliminary), USITC Pub. 1840 (Apr. 1986); 0il Country Tubular Goods from
Brazil, Korea, and Spain, Invs. Nos. 701-TA-215-217 (Final), USITC Pub. 1633
(Jan. 1985); 0il Country Tubular Goods from Austria, Romania, and Venezuela,
Invs. Nos. 701-TA-240-241 and 731-TA-249-251 (Preliminary), USITC Pub. 1679
(Apr. 1985); 0il Country Tubular Goods from Argentina and Spain, Invs. Nos.
731-TA-191, 195 (Final), USITC Pub. 1694 (May 1985).

14/ E.g., Certain Brass Sheets and Strips from Brazil, Canada, France,
Italy, The Republic of Korea, Sweden, and West Germany, Invs. Nos. 701-TA-269,
270 and 731-TA-311-317 (Preliminary), USITC Pub. 1837 at 7 (1986); Nylon
Impression Fabric from Japan, Inv. No. 731-TA-269 (Preliminary), USITC Pub.
1726 at S (1985); 0il Country Tubular Goods from Argentina and Spain, Invs.
Nos. 731-TA-191, 195 (Final), USITC Pub. 1555 at 4-5 (1984); Certain
Flat-Rolled Carbon Steel Products from Brazil, Inv. No. 731-TA-123 (Final),
USITC Pub. 1499 (1984).

15/ Petitioners contend that redraw hollows are finished rather than
senifinished products. The issue is one more of semantics than substance in
this regard. On the issue of like product, the question in this investigation
is analytically analogous to the semifinished/finished distinction.
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product. Among the factors we have considered in the past are physical
characteristics, complexity and costs of processing, interchangeability,
market, price, and independent uses.

The evidence indicates that redraw hollows and finished seamless pipes
and tubes have very similar physical characteristics. Redraw hollows are
generally made in sizes different from standard pipe sizes; however, this
reflects a marketing decision rather than inherent physical differences or
distinctions in manufacturing processes. The distinction in uses--i.e., sale
of redraw hollows to redrawers for further processing and sale of finished
tubes to distributors--is not marked. A potential exists for commercial
interchangeability due to the physical similarity of finished tubes and redraw
hollows, though there appear to be relatively few cases of actual
substitution. 16/ Furthermore, the distinction in uses is more closely
related to the marketing decision with respect to sizes tﬁan to physical
differences. We do not find the evidence sufficient to determine that redraw
hollows and finished seamless tubes are separate like products.

In light of the above factors, the Commission finds, for the purposes of
this preliminary investigation, that there are two separate like products in
this investigation--(1) welded tubes, and (2) seamless tubes which also
includes redraw hollows; and that there are two domestic industries consisting
of the producers of these products.

Petitioners argued that the operations of redrawers should not be

included within the scope of the domestic industry. They based this assertion .

16/ Report at A-4.
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on the fact that these firms do not produce the basic shapes used in pipe and
tube production (an activity petitioners claim is essential in order to be a
domestic producer), and that the inclusion of their shipment data would result
in doublecounting. However, in this preliminary investigation, as in the
previous one, we avoided doublecounting by excluding shipments of the
redrawers who submitted questionnaire responses.

Generally, facilities involved in the latter stages of production of the
like product are considered part of the domestic industry. We do not agree
with petitioners' arguments that redrawers are an exception on the basis that
they are merely performing further servicing on a finished product. The
activities of the redrawers in cold working the pipe are very similar to the
cold working activities performed by integrated producers. The fact that the
redrawers' machinery is less expensive and smaller scale does not obviate the
similarity. Furthermore, on a quantitative basis, redrawers are adding
approximately 50 percent in value to the product they are producing. 1/

The products sold by the redrawers are part of a single like product with the
finished seamless pipe that is not sold to the redraw mills. Therefore, based
on the similarity in the type of activities of redrawers and the cold working
facilities of the integrated producers, as well as the extent of the
activities of‘the redrawers, we find that redrawers should not be excepted
from the domestic industry in this preliminary determin§£ion. —

Related parties

The statute provides for excluding from the domestic industry producers

who are also importers or are related to importers or exporters in appropriate

17/ Report at A-10.
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circumstances. 18/ The basis for the related parties provision is the
concern that inclusion of those producers in the domestic industry may distocl
injury data because they may be shielded from the effects of the subject
imports. 19/ In this investigation, we considered whether Sandvik Steel

Co., a domestic producer wholly owned by a Swedish seamless tube manufactuver
that imported seamless tubes from Sweden during the period of investigation,
should be excluded as a related party.

The analysis to determine whether to exclude related parties includes tix
steps. First, the Commission must determine whether the domestic produceis
are also importers or are related to importers or exporters of the merchandi:
under investigation. &econd, the Commission must determine whether
appropriate circumstances exist for excluding the related parties from the

domestic industry. 20/

18/ 19 U.S.C. § 1677(4)(B) provides in pertinent part:
When some producers are related to the exporters or importers, cr
are themselves importers of the allegedly subsidized or dumped
merchandise, the term "industry'" may be applied in appropriate
circumstances by excluding such producers from those included in
that industry.
19/ Candles from the People's Republic of China, Inv. No. 731-TA-282
(Final), USITC Pub. 1888 (1986).
20/ When analyzing the "appropriate circumstances™ issue in previous
investigations, the Commission has focused upon the following factors:
(1) the percentage of domestic production represented by the producers which
would be excluded; (2) the reasons the domestlc producers had chosen to 1mport
the allegedly subsidized goods e.g., to benefit from the alleged
subsidization or to compete in the marketplace; and (3) the competitive
position of the related domestic producer vis-a-vis other domestic products,
i.e., is it being shielded from competition with the imports? E.g., Unlasted
Leather Footwear from India, Inv. No. 701-TA-1 (Final), USITC Pub. 1045
© (1980); Melamine in Crystal Form from Austria and Italy, Invs. Nos.
731-TA-13-14 (Final), USITC Pub. 1065 (1980); Motorcycle Batteries from
(Footnote continued on next page)

10
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Sandvik argued that the low prices it obtains from its Swedish parent are
no lower than those it could obtain from any other redraw hollow producer due
to the large volume of its purchases. 21/ Furthermore, Sandvik argued that
its favorable performance was not a result of being shielded from unfair
competition, but because of the customized products it can sell. While this
issue will be considered further in any final investigation, the close
corporate relationship combined with Sandvik's pricing advantage support a
finding that Sandvik was shielded from the impact of the allegedly unfairly
traded imports. Thus, we have applied section 771(4)(B), and for purposes of
this preliminary determination have excluded Sandvik Steel Co. from the

domestic industry.

Condition of the Domestic Industry

In determining the condition of the domestic industry, the Commission
considers, among other factors, domestic consumption, U.S. production,
capacity, capacity utilization, shipments, employment, and

. . 22/
profitability. —

A. Condition of the Domestic Welded Stainless Steel Tube Industry.

As noted above, the data collected in this investigation differs little

23/
from the prior countervailing duty investigation. =  Although apparent

(Footnote continued from previous page)

Taiwan, Inv. No. 731-TA-42 (Final), USITC Pub. 1228 (1982).
21/ Transcript of the conference at 61.

22/ 19 U.S.C. § 1677(7)(C)(iii).
23/ A respondent alleged that the Commission has undercounted shipments made
by the domestic industry. This allegation rests partially on a distinction
(Footnote continued on next page)

11
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domestic consumption of welded stainless steel tubes increased steadily from
‘ 4/
48,029 short tons in 1983 to 53,357 short tons in 1985, 24 the performance

of the domestic industry deteriorated, and it did not participate in the

growing market.

Production of welded tubes remained constant from 1983 to 1985. 23/

However, the caﬁacity declined from 85,382 short tons in 1983 to 79,108 short

tons in 198S5. 26/

With the decline in capacity, capacity utilization

increased from 47.9 percent in 1983 to 52.7 percent in 1984, but declined to

51.8 percent in 1985. It was also lower in interim 1986 than in the

. . 27/

comparable period in 1985. —
Domestic shipments of welded tubes declined from 42,090 short tons in

1983 to 40,985 short tons in 1984 and then increased'only slightly to 41,170

short tons in 1985. Shipments then decreased to 19,298 short tons in interim

1986 as compared to 20,574 short tons in the comparable period in 1985. 28/
The number of workers employed in the production of welded tubes

decreased throughout the period of investigation. Hours worked, wages paid,

and total compensation also declined. 29/

(Footnote continued from previous page)
between the TSUS classification with respect to chromium content of stainless
steel tubes (11.5% chromium content) and general industry practice (10%
chromium content). The data we have represents the performance of a
substantial portion of the domestic industry. However, this will be examined
further at the time of any final investigation. ) ’

24/ Report at A-14, Table 2.

25/ 1d4. at A-16, Table 3.

26/ 1d.

27/ 1d.

28/ Id. at A-16, Table 4. :
- 29/ Id. at A-19 to A-20, Table 6. Two of the companies reported reductions
in staff that they characterized as permanent. Id. at A-20.

12
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Net sales of the welded tube firms declined from 1983 to 1985 and the
decline continued in the fipst half of 1986 compared to the first half 1985.
Although operating losses lessened during the period of investigation the
domestic industry did not operate profitably at any time. 30/

Thus, in a period when there was a rising market for welded stainless
steel pipes and tubes, the domestic industry's performance remained very
weak. While further clarification of the data will be undertaken at the time
of any final investigation, we conclude that there is a reasonable indication
that the domestic welded tube industry is currently experiencing material

.. 31/ 32/
injury. = ==

B. Condition of the Domestic Seamless Stainless Steel Pipe
and Tube Industry.

Apparent domestic consumption of seamless tubes increased sharply from

1983 to 1984, then continued to increase in 1985. Consumption increased again

in interim 1986. 34/

30/ Report at A-26. :

31/ Commissioner Stern does not regard it as analytically useful or
appropriate to consider the question of material injury completely separate
from the question of causation. See Cellular Mobile Telephones and
Subassemblies Thereof from Japan, Inv. No. 731-TA-207 (Flnal), USITC Pub. 1786
at 18-19 (1985) (Additional Views of Chairwoman Stern).

32/ Commissioner Eckes believes that the Commission is. to make a finding
regarding the question of material injury in each investigation. See Cellular
Mobile Telephones and Subassemblies Thereof, Inv. No. 731-TA-207 (Final), '
USITC Pub. 1786 at 20-21 (1985) (Additional Views of Commissioner Eckes).

33/ Unfortunately, most of the data regarding seamless tubes is
confidential. Accordingly, our discussion must be in general terms.

34/ Report at A-14, Table 2.
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However, production, capacity, and capacity utilization, declined from

1983 to 1985. 35/ Capacity further declined sharply from 1985 to interim
1986. 36/ Furthermore, shipments declined from 1983 to 1985, rising only
slightly in interiﬁ 1986. 31/

The number of workers employed in the production of seamless tubes
decreased throughout the period of investigation. Hours worked, wages paid,

and total compensation also declined. 28/

Net sales of the seamless tube firms declined sharply from 1983 to 1985,
rising slightly in interim 1986. Operating losses increased dramatically from
1983 to 1984, and the industry did not operate profitably until one major
producer discontinued production in 1985. 38/

As in the prior countervailing duty investigaiidn, we determine tﬁere is
a reasonable indication that the domestic seamless tube industry is currently

. X . . 3 . 40/ 41/
experiencing material injury. —

Reasonable Indication of Material Injury by Reason of Allegedly LTFV Imports

In determining whether there is a reasonable indication of material
injury by reason of allegedly LTFV imports, the statute directs the Commission
to consider, the volume of imports, their effect on prices, and their general

impact on domestic producers of the like prbducts. A2/

35/ Report at A-16, Tables 3 - 4.
36/ 1Id.

37/ 1d.

38/ 1d. at A-19 to A-20, Table 6.
39/ Id. at A-21 to A-24.

40/ See footnote 31 supra.

41/ See footnote 32 supra.

42/ 19 U.S.C. § 1677(7)(B).

14



15

A. Welded Stainless Steel Pipes and Tubes

Imports of welded tubes from Sweden increased throughout the period of
investigation. The imports increased almost 90 percent from 1,156 short tons
in 1983 to 2,189 short tons in 1985. During interim 1986, imports from Sweden
increased over 100 percent compared to imports in the corresponding period of
1985. a3/ Furthermore, the market penetration by the Swedish welded tube
imports more than doubled from 1983 to interim 1986. a4/

While price trends of domestic welded tubes were mixed during the period
of investigation, 43/ prices of the Swedish welded tubes generally

fell. A6/

In addition, margins of underselling were found in five quarterly
price comparisons between the domestic and imported Swedish welded

47/
tubes. — Several purchasers contacted indicated purchasing some welded

tubes imported from Sweden, citing lower prices of the imported vis-a-vis the

domestic pipes and tubes as a significant factor.
Therefore, as in the previous investigation we conclude that there is a
reasonable indication of material injury by reason of the allegedly unfairly

traded imports of welded tubes from Sweden.

43/ Report at A-37, Table 16.
44/ 1Id4. at A-39, Table 17.
45/ 1Id. at A-44.

46/ 1d.

47/ 1Id. at A-46.

48/ 1d4. at A-50 to A-55.

15
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B. Seamless Stainless Steel Pipes and Tubes

Imports of seamless tubes from Sweden rose sharply from 3,551 short tons
in 1983 to 5,726 short tons in 1984, representing an increase of 61 percent.

While imports declined in 1985, they were 16 percent higher in interim 1986

49/

than those in a comparable period of 1985. While market penetration was

highest in 1984, the penetration levels for interim 1986 have again increased

from a comparable period in 1985. 30/ Market penetration of Swedish

seamless tube products was substantial throughout the period of
investigation.

Price trends for seamless tubes indicate that the prices of domestic

seamless tubes generally fell during the period of investigation. 21/ The

prices of imported Swedish seamless tubes also fell and two of three quarterly
price comparisons between the domestic and imported Swedish seamless tubes

revealed margins of underselling. 32/ Several purchasers contacted

53/

indicated purchasing some seamless tubes imported from Sweden, citing

lower prices of the imported vis-a-vis the domestic products as a significant

4
factor. 23/

49/ Report at A-36, Table 15.

50/ Id. at A-39, Table 17.

51/ Id. at A-44.

52/ Id. at A-46. - i

53/ In the earlier countervailing duty investigation, Stainless Steel Pipes
and Tubes from Sweden, Inv. No. 701-TA-281 (Preliminary), USITC Pub. 1903 at-
14 (1986), there was a typographical error on page 14, 3rd sentence, the
sentence reads "indicated purchasing some welded tubes imported from Sweden,
citing lower prices" but it should have read "indicated purchasing some
seamless tubes imported from Sweden, citing lower prices".

.54/ Report at A-50 to A-55.

16
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Therefore, we again conclude that there is a reasonable indication of
material injury by reason of the allegedly unfairly traded imports of seamless

tubes from Sweden.

17
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VIEWS OF CHAIRMAN LIEBELER

Stainless Steel Pipes and Tubes from Sweden
‘ Inv. No. 731-TA-354 (Preliminary)

I join with my fellow Commissioners in determining
that there is a reasonable indication that an industry in
the United States is materially injured by reason of
imports of stainless steel pipes and tubes from Sweden

allegedly being sold at less than fair value.

Like product, domestic industry, related parties, and

condition of the industry

I recently determined that there was a reasonable
indication that ah industry in the United States is
materially injured by reason of imports of stainless steel
pipes and tubes which are allegedly subsidized by the
government of Sweden. Although some new information has
been ‘obtained since the recent countervailing duty
investigation; since this anti-dumping investigation |
concerns the same industry, the same products and the same
time perlod és that recent countervailing duty

investigation, I make an affirmative determination in this

19



20

investigation, and my opinion in this case closely

1
resembles my opinion in that case. I concur with Vice

Chairman Brunsdale in finding one like product and one
2
domestic industry. I concur in her discussion of

3
related parties and condition of the industry. Because

my views on causation differ, I offer these views.

Material Injury by Reason of Imports

In order for a domestic industry to pfevail in a
preliminary investigation, the COmmission must determine
that there is a reasonable indication that the dumped or
subsidized imports cause or threaten to cause material
injury to the domestic industry producing the like
product. The Commission must determine wﬁether the
domestic industry producing the like product is materially

injured or is threatened with material‘injury, and whether

1
See Stainless Steel Pipes and Tubes from Sweden, Inv.

No. 701-TA-281 (Preliminary), USITC Pub. 1903 at 15-26.

2

See Views of Vice Chairman Brunsdale, infra at 34-38.
See Stainless Steel Pipes and Tubes from Sweden, Inv. No.
701-TA-281 (Preliminary) USITC Pub. 1903, (1986) at 15-26
(Views of Chairman Liebeler) and Id. at 27-31 (Views of
Vice Chairman Brunsdale).

3
See p. 38-41, infra, Views of Vice Chairman Brunsdale.
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any injury or threat thereof is by reason of the dumped or
subsidized imports. Only if the Commission finds a
reasonable indication of both injury and causation, will

it make an affirmative determination in the investigation.

Before analyzing the data, however, the first
question is whether the statute is clear or whether one
must resort to the legislative history in order to
interpret the relevant sections of the this import relief
law. In general, the accepted rule of statutory
construction is that a statute, clear and unambiguous on
its face, need not and cannot be interpreted using
secondary sources. Only statutes that are of doubtful

: 4
meaning are subject to such statutory interpretation.

‘The“statutory language uséd for both parts of the
analysis is ambiguous. “”Material injury” is defined as
"harm which is not inconsequential, immaterial, or
unimportént.”5 As for the causation test, ”by reason

of” lends itself to no easy interpretation, and has been

4

Sands, Sutherland Statutory Construction § 45.02 (4th
ed.).

5
19 U.S.C. § 1977(7) (A) (1980).
21
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the subject of much debate by past and present
commissioners. Clearly, well-informed persons may differ
as to the interpretation of the causation and material
injury sections of title VII. Therefore, the legislativé

history becomes helpful in interpreting title VII.

The ambiguity arises in part because it is clear that
the presence in the United States of additional foreign
supply will always make the domestic industry worse off.
Any time a foreign producer exports products to the United

States, the increase in supply, ceteris paribus, must

result in a lower price of the product than would
otherwise prevail. If a downward effect on price,
accompanied by a Department of Commerce dumping or subsidy*
finding and a Commission finding that financial indicators
were down were all that were required for an affirmati&e

determination, there would be no need to inquire further

into causation.

But the legislative history shows that the mere | |
presence of LTFV imports is not sufficient to establiéhv
causation. In the legislative history to the Tradé
Agreements Acts of 1979, Congress stated:

[T]he ITC will consider information which
indicates that harm is caused by factors other

22
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’ . - 6

than the less-than-fair-value imports.

The Finance Committee emphasized the need for an
exhaustive causation aﬁalysis, stating, ”“the Commission
must satisfy itself that, in light of all the information

presented, there is a sufficient causal link between the

7
less-than-fair-value imports and the requisite injury.”

The Senate Finance Committee acknowledged that the

causation analysis would not be easy: ”The determination
of the ITC with respect to causatién, is under current
law, and will be, under section 735, complex and

difficult, and is a matter for the judgment of the
8

ITC.” Since the domestic industry is no doubt worse

off by the presence of any imports (whethér LTFV or fairly
traded) and Congress has directed that this is not enough
upon which to base an affirmative determination, the
Commission must delve further to find what condition

Congress has attempted to remedy.

6

Report on the Trade Agreements Act of 1979, S. Rep. No.
249, 96th Cong. 1lst Sess. 75 (1979).

23
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In the legislative history to the 1974 Act, the Senate

Finance Committee stated:

This Act is not a ’‘protectionist’ statute
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports
from unfair price discrimination practices. * * *
The Antidumping Act is designed to discourage and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

9
United States industry.

Thus, the focus of the analysis must be on what

constitutes unfair price discrimination and what harm

results'therefrom:

[(Tlhe Antidumping Act does not proscribe
transactions which involve selling an imported
product at a price which is not lower than that
needed to make the product competitive in the
U.S. market, even though the price of the

imported product is lower than its home market
10 _ , o
price.

This ”complex and difficult” judgment by the
Commission is aided greatly by the use of economic and
financial analysis. One of the most important assumptions

of traditional microeconomic theory is that firms attempt

9

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.

Id.

24
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11
to maximize profits. Congress was obviously familiar
with the economist’s tools: ”[I]importers as prudent
businessmen dealing fairly would be interested in
maximizing profits by selling at prices as high as the

12
U.S. market would bear.”

An assertion of unfair price discrimination should be
accompanied by a factual record that can support such a
conclusion. In accord with economic theory and the
legislative history, foreign firms should be presumed to
behave rationally. Therefore, if the factual setting in
which the unfair imports occur does not support any gain
to be had by unfair price discrimination, it is reasonable
to conclude that any injury or threat of injury to the

domestic industry is not ”by reason of” such imports.

In many cases unfair price discrimination by a
competitor would be irrational.  In general, it is not

rational to charge a price below that necessary to sell

11

See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (34 ed. 1983).

12
Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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one’s product. In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its price in the future. To move from a position where
the firm has no market power to a position where thebfirm
has such power, the firm may lower its ﬁrice belqw that
which is necessary to meet competition. It is this
condition which Congress must have meant when it charged
us ”to discourage and prevent foreigﬁ suppliers from using
unfair price discrimination practices to the detriment of

13
a United States industry.”

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

an affirmative finding under the law interpreted in light
14 '
of the cited legislative history.

The stronger the evidence of the following . . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low

15
elasticity of supply of other imports).

13

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179. :

14
Inv. No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19
(1985) (Additional Views of Vice Chairman Liebeler).

15
Id. at 16.
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The statute requires the Commission to examine the volume
of imports, the effect of imports on prices, and the

16
general impact of imports on domestic producers. The

legislative history provides some guidance for applying
these criteria. The factors incorporate both the
statutory criteria and the guidance provided by the

legislative history. Each of these factors is evaluated

in turn.

Causation analysis

Examining import penetration is important because
unfair price discrimination has as its goal, and cannot
take place in the absence of, market powef. The market
penetration of imports of the pipes and tubes under
investigation increased by over 50 percent during the
period of investigation. Swedish imports as a percentage
of apparent consumption finis?sd at over 10 percent during

the January-June 1986 period. Import penetration is

in the low range but it is increasing rapidly.

16
19 U.S.C. § 1677(7) (B)-(C) (1980 & cum. supp. 1985).

17

The exact figures are confidential. Report at Table
17.

27
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The second factor is a high margin of dumping or .

subsidy. The higher the margin, ceteris paribus, the more

likely it is that the product is being sold below the

18
competitive price and the more likely it is that the

domestic producers will be adversely affected. 1In a
preliminary investigation, the Commerce Department has not
yet had time to calculate any margins. I therefore
usually rely on the margins alleged by petitioner. 1In
this case, petitioners utilized a home market price
analysis to determine foreign market value. The alleged
margins range from 5.1 percent to 101.2 percent.19

These margins vary widely from very low to high. I will

give the petitioner the benefit of the doubt in this

preliminary investigation and presume that the margins are

high.

The third factor is the homogeneity of the products.

The more homogeneous the products, the greater will be the

18
See text accompanying note 8, supra.

19

The alleged margins range from 32.6 to 101.2 percent
for ASTM A-312 Welded Pipe, 5.1 to 72.2 percent for ASTM
A-269 Welded Tube, 19.0 to 28.3 for ASTM A-511 Hollow

Bars, and 51.1 to 64.1 for ASTM A-312 Seamless pipe.
Report at A-9. :

28
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effect of any allegedly unfair practice on domestic
producers. Evidence presented in the staff report
indicates that purchasers find the quality of the domestic

20
and imported products to be similar. If this case

proceeds to a final investigation, I request that the
parties provide additional information on differences in
quality, terms of contract, and any other factors relevant
to the homogeneity of the products. For purposes of this

preliminary investigation, I find that these products are

homogeneous.

As to the fourth factor, evidence of declining

domestic prices, ceteris paribus, might indicate that

domestic producers were lowering their prices to maintain
market share. Prices in real terms for the domestic
product have fallen during the period of investigation.
For some of the product categories investigated, these

21
decreases were substantial.

The fifth factor is foreign supply elasticity

(barriers to entry). If there is low foreign elasticity

20
Report at A-50-55.

21
Report at Table 19.
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of supply (or barriers to entry) it is more likely that a
producer can gain market power. The import penetration
ratio for countries other than Sweden was significant and

22
increased sharply from 1983 to 1985. Based on this

information, one would normally conclude that barriers to
entry to other countries are low. In light of the
voluntary restraint agreements negotiated with respect to
steel pipe and tube imports, this conclusion might be
premature. If this investigation proceeds to a final, I

will welcome briefs on this issue from the parties.

These factors must be considered in each case to reach
a sound determination. Market share is in the low range
but increasing quickly. Domestic prices are declining.
The evidence in the record does not indicate that the
products are heterogeneous. The question with respect to
barriers to entry is indeterminate and requires further
investigation. Taken together, these factors weigh in

favor of an affirmative preliminary determination.

22
Report at Table 17.
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Conclusion

Therefore, I conclude that there is a reasonable
indication that an industry in the United States is
materially injured by reason of imports of stainless steel
pipes and tubes from Sweden which are allegedly being sold

at less than fair value.

31
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VIEWS OF VICE CHAIRMAN ANNE E. BRUNSDALE

Stainless Steel Pipes and Tubes from Sweden
Investigation No. 731-TA-354 (Preliminary)

December 4, 1986

Approximately six weeks ago, in Inv. No. 701-TA-281
(Preliminary), I determined that there was a reasonable
indication that the U.S. stainless steel pipe and tube industry
has been materially injured by reason of allegedly subsidized
imports from Sweden.1 In the instant investigation, the
Commission must determine whether there is a reasonable
indication that the same domestic industry has been materially
injured by reason of allegedly dumped imports of the same

products from the same country. Because no information has come

to light since the previous investigation to cause me to reach a

I

See Stainless Steel Pipes and Tubes from Sweden, Inv.
No. 701-TA-281 (Preliminary), USITC Pub. 1903 at 27-36
(oct. 1986).
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conclusion different from the one I reached in that case, I once
again make an affirmative determination. My reasoning, set forth
below, is substantially the same as in the previous

2
investigation.

Like Product/Domestic Industry

The Commission is confronted in this case with two like-product
issues. The first is whether to accept petitioner's claim that
all stainless steel pipes and tubes constitute a single like
product, or to accept respondents' contention that the two
principal subcategories of stainless steel pipes and tubes -
seamless and welded -- are separate like products. While the
Commission has adopted the distinction urged by respondents in a

3
number of pipe and tube cases, it has also adopted the single

2 .
Chairman Liebeler concurs in Vice Chairman Brunsdale's
discussion of like product/domestic industry, related
parties, and condition of the industry.

3

E.g., Certain Welded Carbon Steel Pipes and Tubes from
the Republic of Korea, Inv. No. 701-TA-168 (Final), USITC
Pub. 1345 at 4 (1983); Certain Welded Carbon Steel Pipes
and Tubes from the Republic of Korea and Taiwan, Invs.
Nos. 731-TA-131 and 132 (Preliminary), USITC Pub. 1389 at
6 (1983); Certain Seamless Steel Pipes and Tubes from
Japan, Inv. No. 731-TA-87 (Final), USITC Pub. 1347 at 3-8
(1983).

34



35

like-product definition advocated by petitioner in the oil
country tubular goods cases.4

Petitioner argues that the Commission should no longer
follow the cases that recognized seamless and welded pipe as
separate like products because recent advances in welding
technology have significantly reduced the quality differences
that once limited competition between the two types of pipe.
Price data collected by the Commission tend to support this
contention. Whereas domestically produced seamless stainless
steel pipe sold for approximately 110 percent more than domestic
welded stainless steel pipe in January-March 1983, thevprice gap
declined to about 36 percent in April-June 1986.5 This change

in relative price coincided with an increase in apparent

consumption of seamless pipe relative to apparent consumption of

4

E.g., 0il Country Tubular Goods from Canada and Taiwan,
Invs. Nos. 701-TA=-255 and 731-TA-276 and 277 (Final),
USITC Pub. 1865 at 4 (1986); 0il Country Tubular Goods
from Argentina, Brazil, Korea, Mexico and Spain, Invs.
Nos. 701-TA-215 through 217 and 731-TA-191 through 195
USITC Pub. 1633 (1985); 0il Country Tubular Goods from
Austria, Romania and Venezuela, Invs. Nos. 701-TA-240 and
241 and 731-TA-249 through 251 (Preliminary), USITC Pub.
1679 (1985); 0il Country Tubular Goods from Argentina,
Canada and Taiwan, Invs. Nos. 701-TA-255 and 256 and
731-TA-275 through 277 (Preliminary), USITC Pub. 1747
(1985) .

5
Report of the Commission (Report) at A-66.
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6
the welded product, a development that would be expected if
seamless and welded pipe and tube were becoming close
substitutes. Thus, recent price and sales trends weigh in favor
of finding that the two types of stainless steel pipe are a
single like product.

The second like-product issue in this case arises from the
contention of one of the respondents that redraw hollows are
unlike other seamless stainless steel pipes and tubes because
they are not a finished product, but rather a semifinished
product sold to redrawers for final fabrication. Petitioner
challenges this contention, arguing that redraw hollows afe
actually a finished product because they can be used in end-use
applications. The record reveals that redraw hollows and other
types of seamless stainless steel pipe have similar physical
characteristics and are manufactured on the séme production lines
by the same workers.7 The principal differences between the
two types of pipe are that redraw hollows are not usually made to

standard pipe sizes and are not subjected to the same testing

6 .
Id. at A-14.

7
See Transcript at 10.
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8

requirements as other seamless pipe. There is evidence,
however, that redrawers can and will buy finished pipe if it is
price competitive with redraw hollows or if they are unable to
obtain redraw hollows from their normal suppliers.9 This
overlap in use, combined with the physical and manufacturing
similarities between the two products, suggests that redraw
hollows do not constitute a separate like product.

I consider the like-product questions presented in this case
to be close ones, but ultimately I am persuaded that the
petitioner should be given the benefit Qf the doubt in this
preliminary investigation. Accordingly, I conclude that there is
a single like product consisting of welded stainless steel pipe,
seamless stainless steel pipe, and stainless steel redraw
hollows. I further conclude that the domestic industry

10
encompasses producers of all these types of pipe. If this

8
Id. at 71-72.

9
See Report at A-4.

10

I decline to adopt petitioner's suggestion that
redrawers be excluded from the domestic industry. First,
redrawers produce seamless stainless steel pipe, and
therefore fall within the statutory definition of the
domestic industry applicable to this case. See 19 U.S.C.
sec. 1677(4) (A). Second, most redrawers contribute in
excess of 50 percent of the value of seamless pipes

(Footnote continued on next page)
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investigation proceeds to a final phase, I will reconsider my
conclusions and will welcome briefs on these issues from the

parties.

Related Parties

Based on my understanding of the nature of its U.S. operations, I
find that, for purposes of this preliminary investigation,
Sandvik Steel Co. should be excluded from the domestic industry
as a related party. Sandvik is a wholly-owned subsidiary of one
of the two Swedish respondents, Sandvik AB, and is the exclusive

importer of seamless stainless steel pipe and tube from

11
Sweden. Its U.S. manufacturing operations appear to consist
principally if not entirely of redrawing seamless stainless steel
12
hollows provided to it by its Swedish parent. Further, it

acknowledges that the transfer price it pays.for unfinished pipe

from its parent is below the price that other redrawers must pay

(Footnote continued from previous page)

finished in their mills. Report at A-10. Under these
circumstances, I can discern no basis for excluding
redrawers from the domestic industry.

11
- Report at A-24.

12
Id. at A-13.
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13
their suppliers for such pipe. Sandvik claims that the
discount it receives from its parent is attributable to the high
volume it purchases rather than the corporate affiliation. It
also claims, however, that many of the redraw hollows it buys
from its parent are made of special alloys that purchasers of
finished pipe prefer.14 The fact that it is obtaining a
specialty product from Sweden suggests that the real differential
between what it pays for redraw hollows and what other redrawers
pay may be larger than the discount it admits receiving.

Because Sandvik is more profitable than the rest of the
domestic industry and accounts for well over 5 percent of net
sales of the U.S. i.ndustry,15 I believe that including it in
the domestic industry might unfairly distort industry data. I
therefore conclude that appropriate circumstances exist under 19
U.S.C. sec. 1677(4) (B) for excluding Sandvik from the domestic
industry as a related party. I will reconsider the related party
issue should this investigation proceed to a final phase, and I
invite the parties to submit evidence clarifying the degree to

which the fortunes of Sandvik's domestic manufacturing operations

are tied to those of the Swedish industry.

13
Transcript at 61.

14 '
Id. at 64-67; 80-81.

15
Report at A-24.

39



40

Condition of the Industry

All of the major indicators of the health of the domestic
producers suggest that the industry is experiencing material
injury. Domestic production, capacity, capacity utilization, and
shipments all declined significantly over the period of
investigation.16 Similar declines were experienced in numbers
of production and related workers, hours worked, wages paid, and
wages per hour.17

Financial data confirm the industry's poor health. U.S.
producers' net sales of stainless steel pipe and tube declined
steadily over the period of investigation, falling by almost 9
percent between 1983 and 1985 and by an additional 3 percent
between January-June 1985 and the corresponding period of
1986.18 Moreover, the industry reported net losses on those
sales in each of the three years as well as in interim 1986.19
To be sure, the size of the losses declined significantly over

the period of investigation, both in absolute terms and as a

16
Id. at A-15 to A-16.

17
Id. at A-20.

18
See id. at A-29.
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percent of net sales, particularly in 1985 and interim 1986.
Closer examination reveals, however, that the trend toward
increased profitability (or, more precisely, diminished
unprofitability) is largely attributable to the decision of one
of the largest and most unprofitable producers to discontinue
production of seamless stainless steel pipe in 1985.21 Thus,
not even the recent trend in profitability can be counted as a
sign of industry health, inasmuch as the withdrawal of a major
producer from an industry points in the direction of material
injury.22

For these reasons, I find a reasonable indication that the

domestic industry is experiencing material injury.

20
Id.
21
Id. at A-21.

22 : . .

More recently, following the Commission's affirmative
determination in the preliminary countervailing duty
investigation of this industry, Carpenter Technology, a
major producer of welded stainless steel pipe, announced
that it also is leaving the industry. Report at A-9. It
should be noted that the exit from an industry of major
producers is not sufficient to establish that the industry
‘has been materially injured. The experience of particular
firms must be carefully assessed against the backdrop of
the condition of the industry as a whole. In particular,
it is necessary to assess whether competition from other
domestic firms, possibly new entrants to the business, may
have accounted for the decision of firms to withdraw.
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Causation

In determining whether the domestic industry has been materially
injured "by reason of" the imports subject to investigation, the
Commission must consider, among other factors, the volume of
dumped imports and the impact of such impdrts on the domestic
industry and on U.S. prices for the like product.23 I have
considered these factors, as well as other factors discussed
below, and conclude there is a reasonable indication that the
subject imports are a cause of material injury to domestic
producers of stainless steel pipe and tube.

- To begin with, I find it significant that the decline in
domestic production, shipments, and sales cannot be attributed to
a contraction in the market for stainless steel pipes and tubes.
To the contrary, apparent consumption increased steadily over the
period of investigation, growing 19 percent between 1983 and
1985, and an additional 5 percent in January-June 1986 compared
with the corresponding period of 1985.24

Second, it is clear that the failure of the domestic

industry to benefit from increasing apparent consumption cannot

be ascribed entirely to the subjeét imports. While imports ffbm_r

23
19 U.S.C. sec. 1677(7)(B) (1982).

24 ' '
See Report at A-14.
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Sweden grew over the period of investigation, the rate of
increase was far below that for imports from the main source of
foreign supply, Japan.25 Nevertheless, the market penetration
of imports from Sweden reached a sufficiently high level to give
rise to suspicion that these imports may be a cause of material
injury. Starting at a level below *** percent by quantity in
1983, Swedish market penetration grew to over *** percent in
January-June 1986,26 an increase of over 3 percentage points.

An additional factor that I consider in determining whether
the subject imports are a cause of material injury is the

27 v
magnitude of the alleged dumping margins. In this case,

25
See id. at A-35.

26

Id. at A-39. I note that the Report contains no
information concerning the market penetration by value of
the subject imports. I believe that it is important to
use value data in measuring import penetration, and would
expect to see such information should this investigation
proceed to a final phase. My reasons for believing that
value rather than quantity is the preferable measu