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UNITED STATES INTERNATIONAL TRADE COMMfSSION
Washington, DC

Investigation No. 701-TA-235 (Final)

IRON ORE PELLETS FROM BRAZIL

Determination .

On the basis of the record 1/ developed in'the subjéct investigation, the
Commission unanimously determines, pursuant to section 705(b) of the Tariff
Act of 1930 (19.U.S.C. § 1671d(b)), that an industry in the United States is
* not materially injured or ‘threatened with material injury, and the
establishment of an ‘industry in the United States is not materially retarded,
by reason of imports from Brazil of iron ore pellets, 2/ provided for:in item
601.24 of the Tariff.Schedules of the United States, which have been found by

the Department of Commerce to be subsidized by the Government of Brazil.

Background

The Commission instituted this investigation effective March 22, 1985,
following a preliminary determination by the Department of Commerce that
imports of iron ore pellets from Brazil were being subsidized within the
meaning of section 701 of the Act (19 U.S.C. § 1671). Notice of the
institution of the Commission's investigation and of a public hearing to be
held in connection therewith was given by posting copies of the notice in the

Office of the Secretary, U.S. International Trade Commission, Washington, DC,

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(1)).

2/ The term iron ore pellets covers fine particles of iron oxide hardened by
heating and formed into balls from 3/8-inch to 5/8-inch in diameter, for use
in blast furnaces to obtain pig iron, reported for statistical purposes in
item 601.2450 of the Tariff Schedules of the United States Annotated (TSUSA).
The term does not include pellets for use in electric furnaces unless such
pellets contain more than 3 percent by weight of silica.



and by publishing the notice in the Federal Register of April 24, 1985

(50 F.R. 16174). Subsequently, however, Commerce suspended its investigation
on the basis of a suspension agreement with Brazil (50 F.R. 24265,
June 10, 1985); the Commission then suspended its investigation
(50 F.R. 25478, June 19, 1985).

Effective March 31, 1986, Commerce continued its investigation.following
cancellation of the suspension agreement. nConsequently, effective
March 31, 1986, the Commission resumed its final countervailing ¢uty
investigation. (51 F.R. 12938, April 16, 1986). The hearing was held in
Washington, DC, on June 19, 1986, and éll persons who fequested the

opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSTON ~
on thé'bagis'df the record de&élopea.iﬁ'thiéufh;éétigétioh,xfhé
Commission determines that an industry iﬁ fhe Uﬁitéd-sfatg;.fgﬁnsf“mate;iaily”
injured or threatened with.materiél injury By re;§6n>of fhé iﬁbﬁgfslof:i;An |
ore pellété from BraziiAthaf the'Debgrtﬁénfibf'cghme;cé (thmefzé) hés'

Lo BT ' Co US|
determined are subsidized by the government of Brazil. ~

Like produ;t and the domestic indgstry.A““

ﬁ§ a. prerequisite to its material injury analysis,. the Commission must
first define the releyant‘dgmestic industry against which to assess the impact
of unfairly tfaded imports. The term "indUstry; is. defined in. section
771(4)(A),of_thg Tariff Act of 1930 as "“the domestic producers of a like
product, or those producers whose collective output of the like product
constitutes a major proportion of the total domestic production of that
product...."xz/ In turn, "like product" is defined as "a product which is
like, or in the absence of like, most similar in characteristics and uses
with,ythe article subject to an investigation.".™ Consequently, -the- .
definition:ofﬁthe like product legally .defines the scope of the relevant

domestic industry under consideration by the Commission.

1/ "Material retardation" was not an issue .in the investigation and will not
be discussed further. . . : :
2/ 19 U.S.C. § 1677(4)(R)

3/ 19 U.S.C. § 1677(10).



The imported product in this investigation is iron ore pellets. A/

They are made from iron ore by forming fine particles of iron oxide into balls
of 3/8 inch to 5/8 inch, which are then used in blast furnaces to obtain pig
iron. Pellets for use in electric furnaces and containing not over 3 percent
of silica by weightvake excluded from this investigation.

Iron ore pellets constitute approximately 95 percent of domestic iron ore
production and 70 to 75 percent of consumption.'é/ They are manufaétured in
&he United States from lower_grade.magnetite and hematite ores found primarily
in Minnesota and Michigan. &/ Approximately 80 percent of domestically
produced pellets are made from magnetite ore, whereas Brazilian pellets are
made largely from hehatit&bére, Z(- The methods of.pelletizing maghetite and
hematite concentrates are>the.same. 8/

U.S. and Brazilian iron ore pellets are interchangeéble for use in.blésti
furnaces. Because their.chemical properties are well known and
understood, 3/ a steelméker can'fake into account the differeht mixes and
chemistries of the pelléts ahd the other raw materials cHarged into the biasf
furnace and achieve a balance émqng the acid and base materials in 6rder‘to
efficiently remove impurities from the raw materials. 10/ Therefore, ifdn
ore pellets from different mines ére interchangeable once the chemistries afe

known.

4/ Notice of Final Affirmative Countervailing Determination, 51 Fed. Reg.
21961 (June 17, 1986). .

5/ Report of the Commission (Report) at A-4.

6/ Id. ~ '

10/ Report at A-4.
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~In its preliminary investigation the Commission defined the like product

as iron_ ore pelleté. ll/ ‘Subsequently, .there has been no request fo‘chanée‘
the definition, nor do we see any reason to do,sb; Accordingly, we detefminc
that there is one like product »-irbn ofe bellets. |

In a countervailing duty investigation, the domestic industry is defined.-
in terms of the like product. The domestic industry, thefefore, in -this
investigation consists of U.S. producers of.ironuore pellets. Domestic iron
ére pellet producers include mehchént and captive producer#. 12/ Three of
the petitioners are merchant pellet proddcers 13/ Merchant pellet
producers own or operate iron ore mines or pelletlzlng fac111t1es in .
partnershlp 0E>101nt veﬁ‘ures with steel companies. ' The output of a pellet-
plant is al]ocated to thc partners accérdlng to edch‘partner S percentage of
equity ownership in the plant. |

Steeliproduéers éenérélly>use théir share of the‘qutput for captive
consumption.in stéelaaki;gi 3/ Séme steel compéniesvalso sell po}£ion; of
their éhéfe 6f dﬁmestic produétion on the commercial market. Merchant pélleL
companies u§ua11y"sé11 th;ir sharé of thé outpuf to steel cémpaéiés under
long—~term or short—term cont?aéts or on a ‘spot bésisi |

There are eight firhs that éperaté peliet plénts invthe United.State;.
Two of them, U.S. Steel Corp, (U.s. Steol) 15/ and Inland Steel Co., are

16/

steel producers that own and operdte their own pell t plants =" Five of

11/ Iron Ore Pellets from Brazil, Inv. No. 701-TA-235 (Preliminary), USITC
Pub. 1640 (Feb. 1985). . o

12/ Report at A-6. : : oo

13/. The fourth pet1t1oner is the Unlted qteelworkers of America, a union -
representing steelworkers. Report at A-7. :

14/ Id. at A-6. :

15/ During the pendency of thlS 1nveetlgat10n U.S. Steel changed its name to
USX Corp. : :

16/ Report at A-7.



the firms - -are mef%haﬁt’péllet'ébhpanies’thaf have equity vwnership in some or
all of the mines they ‘operate. The remaining firm acls as a manager/operator
of a doméétic'mine'and;péllétizing facilityﬁ 1z

Petitioners in this case continued to argue that the Commission should
separate‘the'merchant’&nd-captive‘produéers in the domestic industry. 18/
Since there is no “statitofy provision allowing“the separation of the captive
and merchant producers in the doméstic¢  industry, we include both in the

19/ ..

domestic industry. =

Condition_ of fhg'démgsﬁié inqustry:

Ip‘exam%ning;the covdition éf thg domgstic industry, the Commission
consid;fs,:gmongvother.factors, ﬁoqsgmption,_prqduction,.capacity, ;apacity
utilizatisn,‘sales, e&ploymenf, and proéitaﬁility of fhé domesfic
industryi 29/ 'Nq.sing;e:fagtor_?s determinative'of matefial injury and, in
each @nvéétigation, the Commission mus£ take into account the particular

. AR e A o 5

natqrgqu the‘indgstrybit isvexamining.. The Commission collected data based
on the én;iﬁe ingusyry and_qn ju;t the équity owners. Our analysis of injury
considers the structure thch chgracterizes this indqstry. The 19vel of

domestic iron'ore pellgt production is related to thg demand,fpr

RERY

17/ 1d. = ‘ B : '

18/ Prehearlng Brlef of Petitioners at 24-25.

19/ Two domestic pellet producers are also importers of iron ore pellets from
Brazil. Report at A-9-n-10, A-18. Even though none of the parties raised the
related part1es issue under 19 U.S.C. § 1677(4)(B), we considered the issue,.
That provision‘grants the Commission discretion in determ1n1ng whether
"appropriate circumstances"” exist for the exclusion of related parties from
the industry. The primary purpose of the prov131on is to avoid the distortion
in aggregate data concerning the ‘domestic 1ndustry which might result from the
inclusion of related parties whose operations are shielded from the effect of
imports. 1In this 1nvestlgat1on inclusion of the related parties in the
domestic industry would not distort the’ data, thus, it is not appropriate to
exclude these two companies from the domestic industry.

20/ See 19 U.S.C. § 1677(7)(C)(iii).
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steel. == = Because of the decline in steel demand, the iron ore pe]let
industry is undergoing a process of rationalization and consolidation.

thal apparent U.S. consumption of pellets increased significantly in the
peripd of this investigation, rising from 40.6 million long tons in 1953_to
53.9 million long tons in 1984, and then falling slight1y to 51.6 million lbng
tons. in 1985.‘23/ In the first quarter of 1986, it reached 5.8 million long
tons, 0.6 million long tons above the first quarter of 1985, 24/ -

Qomest}c pfoduction, shipments, and capacity utilization followed the.saﬁé
trend. Prodqqtion;moved up frém 35.7 million long tons in 1983 t6 50.3
m?lliqn_long,tons in 1984, then dropped slightly to 47.5 million long tons ihl
1985, and invthe interim 1986 quarter held virtually level at 10.1 million

’ . . . : . 25/
long tons compared to 10.2 million. long tons in the 1985 period. 28/ u.s.

26/

operators"shipments (domestic and export) = increased signifitantly érom
39,8.mi11i9n long tons:.in 1983 to almost 49.0 millionllong tons iﬁ 1984, |
dropped to 46.5 million long tons in 1985, and then, comparingvthe first
quarters of 1985 and 1986, rose sharply from aimbst 2.9 milliéh t6'4.2 millioﬁ

long tons. #

21/ Domestic iron ore pellets are shipped from pelletizing facilities in
northeastern Minnesota and the upper peninsula of Michigan, via special ore

vessels, through the Great Lakes to steel plants situated near major. ports on :.

the Lower Great lLakes, such as Cleveland and Chicago. Report at A-14.

22/ The decline in demand for U.S. produced steel has resulted in excess
capacity in the iron ore pellet industry. This condition is consistent with
the declining profits reported by domestic producers discussed -later in the
opinion. Also, it encouraged sales of ‘pellets at less than average total cost
of production in this relatively high flxed cost industry. Report. at A-27,
Table 9 and at A-40, Table 14. : '

23/ Report at A-15, Table 3.

24/ Id.

25/ Id. at A-17, Table 4.

gg/ Operators shipments constitute the total shipments of the domestlc
industry. .

27/ Report at A-17, Table 5.



Capacity utilization rose strongly from 43.8 percent in 1983 to 63.9
. . L 28/ . .
percent in 1984, Llhen dropped slightly in 1985, ™ and then in the first .
quarter of 1986 improved slightly over the 1985 period. — 53.3 percent versus
52.0. ="  Capacity declined modestly over the period of investigation and
30/

numerous  temporary shutdowns occurred.

The employment statistics are mixed. 7The number of production and .
related workers producing iron ore pellets was 6,305 in 1983, 7,678 in 1984,
‘ 31 | Y
and 6,860 in 1985;~"”/ and a further decline occurred in the first quarter

, 32/ .

of 1986 relative to 1985. =  Hours worked increased 25.4 percent from 1983 -
to 1984, but then decreased by 14.5 percent in 1985 and by 14.1 percent in the

3
33/ on the

first quarter of: 1986 compared to the first quarter of 1985,
othér hand, average hourly compensation (wages and fringe benefits) in current .
dollars fell by aboutlten percent in 1984, from $21.43 to $19.34, and rose to
$21.01 in 1985. Though not directly comparable to annual dafa, an.additional
gain of about 8. percent was recorded from the first quarter of 1985 to the .
same period in 1986. Worker productivity (measured in long tons per hour) .
steadily increased, by 23.8 percent from 1983 to 1985. Based on first quarter,
comparisons, this trend also appears to have continued, into 1986. Sincg
productivity grow Fastér.tﬂan;nohinaiAwaées, Qﬁif lébdfhcoﬁts pr§5&b1y'Feil;
over the per{od.' : »

Turning fb the.finéhcial pérforménce of the oberators,,ﬁét,sales weré
$1.7,b11116n in 1983, $2.2 billion in .1984, $2.0 billion in }585. and for

interim 1986 increased to'$345.8 million from $326;1‘mi11ion in

28/ Id. at A-17, Table 4.

30/ Id. at A-17 and A-21.
31/ Id. at n-20, Table 6.
32/ Id. at A-19 and Table 6 at A-20.



1985, 34/ ~3-"i’-/*"Oper‘azt"ing"3:>|"é>f’its increased from $258 million in 1983 to:

- $552 'million-in 1984; then dropped to $389 million-:in 1985; 38/ during - the -
January-March 1986 period operating income then increased again by 8.5 percent -
compared to ‘the 1985 period. 37/ The ratio of operating income to net' sales’
increased from 34.9vpercent in 1983 to 25.5 percent in 1984 and to 19.7
percent. in 1985;. during intérimv1986 the operating income margin increased
further from 24.6-percent in the year earlier period to 25.2 percent. 38/
Qe note, however, that a significant portion of the profitability data for the -
industry is based on using the published Lower Lakes price as a transfer
price, which could be sériously misleading. 39/ Since tax considerations *
have the greatest influence on the transfer prices, ﬁg/_we havé considered
the data with caution. **
The financial ﬁe;formance ofﬁequity owﬁérs on their cdmmercial éperation§
‘ ' ' ﬁ - - . 42/

may provide a more accurate plcture of the condition of the 1ndustry -

Steel producers that are equity owners of pelletlzlng facilities consume

34/ Id. at A-23 and Table 7 at A-22.

35/ The Commission collected sales data for domestic pellets broken down - -
according to types of ownership of the mines. Sales realized by each type of
owner generally paralleled total sales roported by operators. Id. at A-23 and’
Table -7 at A- 22 ' : : SR
. 36/ Id.

.37/ Id. : - :

38/ Id. L — :

39/ The published Lower Ldkes price is a list price for iron ore pellets and
is not an actual transaction price for pellets: Besides being used as a
transfer price,; the published Lower Lakes price is also used in long-term
contracts.: However, due to widespread discounting, it does not reflect market
conditions. From 1977 to 1985, for example, the published Lower Lakes price’
increased 57 percent, whereas the world prlce declined by 16 percent over the
-same period. Id. at A-34.

40/ Report at A-36.
~:41/ Steel companies transfer iron ore from their pelletizing- facilities to"
their steel producing facilities at the highest allowable price, the publlshed
Great Lakes price, due to depletion allowances provisions of the tax
regulations. Thus, the transfer price greatly affects their reported -
profitability. Id. at A-36.

42/ Report at n-25, Table 8.
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approximately 80 percent of domestic production.of iron ore pellets. 43/

Those datq show an industry performing poorly. .Net sales on the spot market
were highest in 1984 and then slightly decreased in 1985. In cqntraﬁt Lo
operators' net sales. during the interim periods, net sales on the spot market
fell sharply from interim period 1985 to interim period 1986. 43/ Net sales
“under long-term cofitracts on the commercial market followed the same trend as
commercial spot market sales. ié/ Although the ratio of operating income to
net sales for commercial operations followed the same general trend as the
operators' operations, losses occurred, declines in profits were much steeper,
and profits dropped significantly .from interim period 1985 to interim period

46/ 47/ A8
1986 T”/ 47/ 48/

No material injury by reason of subsidized imports from Brazil 49/

whéﬁ'deférmihihg whether there is material injury by reason of subsidized

imports, the statute provides that the Commission shall consider, among other

43/ I1d. at A-32.

a4/.1d.

45/ 1d. :

46/ Vice Chalrman Brunsdale notes that the exten31ve use of the Lower Lakes
price as transfer prices makes it exceptionally difficult to assess the
financial condition of the domestic industry. Moreover, indicators such as
employment and domestic shipments suggest to her that the industry recovered
well in 1984, declined in 1985 and into .the first quarter of 1986, but stood
somewhat better at the end of the three-year period than at the beginning.
Because the. 1nd1cators are mixed and in some instances of doubtful
app11cab111ty, the Vice Chairman finds it .usefyl to assume, for the sake of
argument materlal injury to the domestic 1ndustry and turn to the question of
_causation. , :
" 47/ Commissioner Stern concludes that the domestic 1ndustry is experiencing
economic problems. :
48/ Commissioner Eckes and Commissioner Rohr determlne that the domestic
1ndustry is materially injured.

49/ Chairman Liebeler does not 101n thls sectlon of the op1n10n See her
Additional Views.
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FaCFO"'s? : S R ’ ; S e A TEL PR RS
(i) the volume of imports of the merchandise which
, .. 1is the subpject of the investigation, =
(ii) the effect of imports of that merchandise on
prices in the,United States, for like products
and :
(ii1) the 1mpact of imports of such merchandise on,
' domestic producers of 11ke products 50/
For the followlng reasons, we have concluded that the dbhestic indUétry'
is not be1ng mdterlally 1njured by reason of subs1d1zed 1mports from Bra71l
F1rst the volume of 1mports from Braz11 in the u.s. market durlng the o
period of 1nvestlgat10n ‘was low relatlve to apparent consumptlon
Spe01f1ca11y, such 1mports were 254 000 long tons in 1983 (O 6 percent of allnl
apparent U S. consumptlon), almost 1 4 m11110n long tons in 1984 (2 5 percent
of consumption), and 737,000 long tons in 1985 (1 4 percent of
)
consumption). 20 Moreover in the flrst quarter of 1986 they were 43 2

percent lower than in the same periodjbf 1985, By cohtrést, total domestic

shipments, as a share of apparent consumption, remained relatively constant,

52/

at approximately 80 percent.
Second, the majority of imports from Brazil during the period of
investigation were shipped pursuant to long—-term contracts negotiated in the
19708 when expected demand for pellets and steel were higher than at present.
Companhia.Vale do Rio (CVRD), the sole Brazilian ore producer that exportee
pellets to the United States during the;period of the,investigation,,alleéesff
that major steel producers are~accepting;lesé théﬁ tHe;r?eAt&re pellete

shipments -under those contracts, and in some instances, domestic . steel

companies "have, not honored the éontracts;-éé( Fer eramble, U.S.iSteelwhad a

/ 19 U.S.C.. § 1677(7)(B). o e o
/ Report at-A-31 and A-33. : . , e

2/ Id. at A-30 and A-33.

/

50,
2
52
53/ Transcript of Hearing (TR.) at 149~ 150
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long-term contract with CVRD, but according to CVRD, U.S. Steel is currently
taking all oﬁ.itg pellét.reqﬁirements‘féﬁ itsiPennsleania plaﬁt‘and some of
its pellet requiﬁeﬁeﬁts foF i£s nlabaﬁa plant‘from:a U.S: Steel subsidiary

54/

plant in Canada. = 'CVRD alleges that those Canadian pellets are being
55/ 56/ o ‘ '

C it

supplied at "variable cost."
Tﬁird, in the commercial.ﬁarket, the fatio of imports»from'BFazii to
apparent U.s. consumétion rose %rém zero iﬁ!1§83 to 3.2 percent-;n iééﬁ and
then declined sharply to 0.7 percent in 1985 21/ 28/ During thé samev‘
period, however, domestlc shlpments in the comme;c1d1'market 1ncreased from
70.5 percent in 1983 to 91 8 percent in 1985 Thus, domesélc shlpments in éhé
commerclal market rose stead;ly. ” - T
Fourth, petifioneré érguea that.tﬁe Suspenéion ég;eeﬁent cé@séd tﬁé‘

. . 59 i ) . . o
decrease in pellet imports. 59/ The suspension agreement was in effect from

54/ 1d.

55/.1d. '

56/ So called “varlable cost" pellets are pellets ssold below cost 1n order “to -
utilize excess capac1ty Report at A-28.

57/ Report at A-33.  Interim data for the January-March quarters of - 1985 and
1986 show a higher Brazilian import penetration. Since the Great lLakes are
frozen during those months, the interim data cover a disproportionately large .
share of Brazil's annual exports to the United States. Annual data, on the
other hand, include imports not directly attributable to seasonal factors and :
are -thus much more reliable indicators of changes in overall import patterns.
Id. at A-32-p-33, _

58/ Commissioner Stern notes that the dominant U.S. share in the commercial
market undercuts allegations of price depression by Brazilian ifon ore. meorts;

59/ Petitioners' Post-Hearlng Brief at 7

1
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May 1985 to December 1985m_§9( weuconsidered,the:petitiOners"argumentﬁand

_Pconcluded,that-ix,is.nut-supported;by the price data, as discussed below, ' and
the existence .of. long-term contracts. . . - B
finother key- factor in our negative determination is price

comparison, .The Commission considered :pricing information from domestic
producers; and, importers of -iron ore pelletsﬂbaeed on transfer pricing;
long—term contracts, short—term contracts and -spot market sales.' As
ereviously noted, . the vast majority of iron,ore«pellefs'produced in the United
States are consumed captively by steel companies and are transferred from the
mines to the steelablaﬁfs‘at the published lLower Lakes price. 52/, Thus, K
comparisons. between .captive sales (transfers) and ‘import sales are of no value.
Comparison of long-term contract prices and.import prices :is
gquestionable. ;Long—term contracts for domestically produced iron ore pellets
are written in. terms of the published Lower Lakes price. However, because of
pervasive discounting, the actual price is significantly lower. 63/
Moreover, . because many.of the current long-term contracts between domestic

iron ore merchants and domestic steel producers were negotiated in the mid to

60/ Under the terms of the suspension agreement, the Government of Brazil
agreed not to provide any countervailable benefits with respect to ‘iron ore

' exported to the United States and to ensure that CVRD would comply with the
agreement. In addition to agreeing not to claim benefits from two. programs
that Commerce preliminarily determined to confer subsidies, CVRD also agreed
that it would not apply for or receive any countervailable benefits wilh
respect to iron ore pellets exported from Brazil to the United States Another
term of the agreement was that CVRD would not build any pelletizing facilities
at the Carajas project for.pelletizing Carajas ore before 1995; then, if such
facilities were built, CVRD would not ship pellets to the United States. until
after a countervailing-duty investigation was completed. Report at A-2. '
61/ Most of the price data collected: by the:Commission are confldentlal Our -
discussion of prlces is, therefore in general terms, S
62/ Report at A-36.- - ¢ . R A :

63/ Id. at A-36-A-37.
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late 1970s, -they do not reflect current market realities. 64
The data on .prices for short—term contracts and spot market prices
support our conclusion that imports of iron ore pellets from Brazil are not
causing material injury to the domestic .industry. Since transportation costs
are a significant portion of the total-cost of -iron ore pellets, the most
accurate price comparison is the delivered price. The best delivered price
comparison is of sales of the domestic and imported product delivered to the
" Pittsburgh, PA area. / 66/ The-Pittsburgh data show'relative_stability
in the delivered.price of Brazilian pellets during tﬁe period of the

1. 87/ 68/

investigation and no pattern of underselling by Brazi Moreover,

in the Pittsburgh énea, Brazilianupellets have an inland transportation cost
advantage over domestically produced pellets. 83/

Also, compérisons‘between the f.o.b. mill and delivered prices to the
Lower Lakes for.sﬁortfterm cdntracts and spot market sales of domestically
produced iron ore pellets and the c.i.f. port of entry prices for imported
pellets generally show domestic and Canadian péllets beiﬁg sold at lower
prices -than.Brazilian pelletSung/ ~Included in the Braziliaﬁ
weighted--average priqe for that comparison are sales pursuant to lpntherm
contracts‘that.ére'rénegbtiatea annuaily e which functidh, for pricing

) 71/

purposeé,-liké short—term contracts. =

’

64/ 1d. .at A-37.

65/ Id. at A-39-A-41, Table 14.

66/ The majority of sales of Brazilian pellets have been in coastal areas
which the domestic industry does not service. Since transportation costs are
a major portion of the cost of iron ore pellets, price comparisons between the
coastal areas and the lower Great Lakes area are not helpful. Id. at A-38.
67/ 1d. at A—-42. :

68/ See Additional Views of Vice Chairman Brunsdale on this issue.

69/ Report at n-a1.

70/ Id. at A-39.

71/ 1d.
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‘Finally, CVRD is a major exporter of iion ore to other world
markets: 72/ The'pribe.of Brazilian pellets in the United States has
followed the same trend as the world-market price of pellets. 13/ 1%/

There is evidence that the Brazilian imports do not compete in the same
geographical area as domestically produced pellets due to transportation
costs. " The majority of Brazilian imports during the period of investigation
went to coastal éreas and to areas outside the lower Great Lakes region. For
example, U.S. Steel purchased Brazilian pellets for its Pennsylvania and
Alabama plants, Gulf States Steel ‘purchased Brazilian pellets for use in
Alabama, Lone Star purchased Brazilian pellets for use in Texas, and Armco
purchased Brazilian pellets for use at its plants in the Ohio River

75
valley.'“”/

72/ 1d. at A-13.

73/ Id. at A-34-A-36. Tables 13, 14. :

74/ Vice Chairman Brunsdale notes that Brazilian pellets accounted for only 11
percent of all imports in interim 1986, whereas Canadian pellets accounted for
most of the rest. Thus, Canada has a dominant share of the import market,
many times larger than Brazil's share. Report at A-33, table 11. Both Canada
and Brazil export pellets not only to the United States but also to Europe and
other countries., Id. at A-13, table 1 and Respondent's Prehearing Brief, June
13, 1986, Exhibit 4. She concludes from these facts, considered together,
that Brazilian imports do not suppress or depress the prices received by U.S.
producers. For instance, if Brazilian exports of pellets -to this country
should decline, ‘either because Brazil had removed its subsidy on exports to
the United States, or the United States had imposed a countervailing duty,
Brazilian exports to other countries would increase. Initially, that would
raise the U.S. price and lower the price in the rest of the world. But this
situation could not persist. Canadian producers would have every incentive to
take advantage of the temporary price discrepancy by shifting their exports
from third countries to the United States until price differences had been
fully arbitraged. As a result, consumption in all countries (including ours),
and consequently prices, would return to the levels existing before Brazil had
reduced its shipments to the United States. Because of these opportunities to
shift world trading patterns in offsetting ways, the Vice Chairman finds that
Brazilian shipments to the U.S. market cannot account for lower pellet prices
here.

75/ TR. at 149-151.
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At the Commission's hearing .in this investigation, petitioners could not
identify any areas of competition between domestically produced pellets and.
imported Brac¢ilian pellets in the coastal areas. Rather, the petitioners
stated that the competition in those.areas was between Canadian pellets and
Brazilian pellets. 78/ Moreover, the domestic industry has not
traditionally served those areas. In fact, U.5. Steel is primarily supplying,
its Alabama and Pennsylvania.plants,witH pellets. from Canada. 21/ Thus,
érazilian iron ore pellets do not compete with domestic pellets, except
possibly in very limited areas, and even in.those limited areas, there is
evidence that some of the sales of Brazilian pellets were made during the
winter months when the Great lLakes were frozen and shipment of domestic .
pellets was impossible. 78/ A realistic analysis of import penetration in . .
this investigation must take into account that the geographical areavwhere the
imports compete with domestically produced ore is-limited.

N <

No threat of material injury by reason of. subsidized impdrts from Brazil

In making a determination as to whether there is threat of material
injury, the Commission is réquired to consider, among.other factors »

(I) If a subsidy is involved, such information as may be.
presented to it by the administering authority-as to the
nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the
Agreement), ) o o

(IL) any increase in production capacity or existing
unused capacity in the exporting country likely to result.
in a significant increase in imports of the merchandise to
the United Stalas, _ 4 _ _ '
(I1I) any rapid increase in United States market
penetration and the likelihood that- the penetration will.
increase to an injurious level,

567 Td. at 98.

77/ Id. at 149-150,

78/ Id. at 151.
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- .(IV) the probability that imports of the merchandise wxll‘
enter the United States at prices that will have a
© depressing or suppressing effect on domestlc pr1ces of the
merchandise,
(V) any substdntldl increase in 1nventor1es of the
merchandise in the United States,
(VI) the presence of underutilized capacity for produc1ng
the merchandise in the exporting country,
(VII) any other demonstrable adverse trends that 1nd1cate-_
the probability that the impertation. (or sale for B
. importation) of the merchandise (whether or not it is
actually being 1mported at the time) will be the cause of
actual injury, and
(VIII) the potential for. product—,hlftlng 1f productlon
facilities owned or controlled by the foreign
manufacturers, which can be used to produce products
subject to investigation(s) under section 701.or 731
or to find orders under section 706 or 736 ..., are also
used to produce the merchandise under investigation. 79/

U.S. market. penetration of Brazilian imports decreasedAsignificantly from‘
1984 to 1985, 89/ andAthe,decréase‘isﬁlikely'to‘continue. CFirsp, Brazil has
been a swing supplier of pellets to the UlS.iand, as aLready noted; is having
difficulty enforcing. its long-term contracts with U:S. steel producerg._Q%/
Second ;- the remaining commercial sales of Brazilian iron ore pellets,dur}ng
the period of investigation were minor, isplated‘§ales made onAthe.gpot"
market. 82/

We have also considered the nature of the two countervailablg sqbsidies‘
found by the Department of Commerce - —.iqcome_tpx_gxemptiQns for export
earnings and import duty exemptiohé. 83/ Althouqh(the former:is an e;pOﬁt
~subsidy, it is unlikely that it will result in increased exports of iron ore

pellets to the U.S. Indeed, it has been in effect throughout the period of

this investigation and imports have not increased.

79/ 19 U.S.C. § 1677(F)(i).
80/ Report at A-33.

81/ Id. at A-42.

82/ TR. at 151-152.

83/ Report at A-6.
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As for productlon and capac1ty, the’ dde for the Bra2111dn iron ore

pellet industry show that Lhe 1ndustry is operating at full or near full

capacity. It is' unlikely that capacity will increase because of the

high fixed costs .of ‘expansion ahd.the excésg world supply of iron ore pellets.
During the pre]iminary“invéstigation, the Commission examined whether

Brazil might build 'a p@llotlzlng plant at its Cardjas project. The Department

of Commerce, in 1ts flnal determlnatlon, ver1f1ed that this project will

85/ 86/

produce only natural iron ore and not’ 1ron ore pellets. The

construction of a pellet plant at CdraJas wou]d be unecoﬁomlcal and a
violation of CVRD s 10dn frequirements with the World Bank. Petitioners
alleged that a pelletizing faciiity could be constructed at Carajas within two
years from. completion of the engineerihg plans,‘gz/ whereas the BFazilians
claimed -that construction would take four years. Although it is theoretically
possiﬁlé'to move .iron ore fines to.a pelletizing facility and convert the
fines to pellets, there is no evidence on the record that Brazil is doing, or
intends to do, this. gg( Based oh this évidenﬁe, we find that the Carajas
project does not constitute an imminent threat of material injury to the
domesticiindustry}:

There also is no indication that Brazilian pellets will enter the U.S.
market at depressing or suppressing prlces.' Most of the imports in the perlod

of investigatioh came into areas that the domestic industry is unable to serve

84/ 1Id. at A-13.

85/ 51 Fed. Reg. 21965 (1986). ; :

86/ Although the Department of Commerce's finding was for purposes of

. determining the existence of a subsidy, we consider it as providing some-
evidence of the Brazilians' intent. Moreover, petitioners offered no’
convincing evidence to the contrary. TR. at 113.

87/ TR. at 100.

88/ Id. at 100-101,
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beéausé of transportation costs. 1In addition, the pellets CVRb sends intb the
U.S. market ére a smali share of its total world exports, the bulk of wﬁich
goes té Europe and Japan. CVRD is'uﬁlikely to lower'its price of béllets to
the U.S. ﬁarket because of the risk of jeopardizing the price of its ore in
the European and Japancse markets. 83/

Finally, inventories of Brazilian irbn ore pellets declined irregularly
during the period of investigation, 29/ furthervsupporting our éonclusion
that the Brazilian peilet imports do not pose a threat of ﬁaterial injury to

the domestic indusfky.

89/ TR. at 115-116.
90/ Report at A-30.






' 21‘

ADDITIONAL VIEWS OF CHAIRMAN LIEBELER

Inv. No. 701 -TA-335 (Final)
Iron Ore Pellets from Brazil’

I determine that an industry in the United States is
not materially 1njured or threatened w1th material injury
by reason of 1mports of sub51dized 1ron ore pellets from

1 .
Brazil. - I-concur with.the majority’s definitions of

the like product’andvdomestic’industry. "I-also concur -
with the majority’s determination with‘respect to the

condition of the industry..

Material Injury by Reason of Imports

In order for a domestic industry to preuail in a
final 1nvest1gation, the Commission must determine that
dumped or sub51dized 1mports cause or threaten to cause
mater1a1 1njury to the domestic 1ndustry produc1ng the
like product First the Comm1551on must determine
whether the domestic 1ndustry producing the like product

is materially injured or is threatened with material

1
Material retardation is not an issue because the
industry is well established. S



22
injury. Second, the Commission must determine whether any

injury or thréééxfhefeé%'ié'by reason of the dumped or
subsidized impo?tég_;0n1§'iff£h; Commission finds both
injury and causation, will it make an affirmative
determination in the investigation.

Before aﬁélyéing the‘aéta; however, the first
question is whether the statute is clear ér whether one
must resort togthé,legislativevhistory in order to
interp:eplthg relevant sections of the antidumping law.
In general, the accepted rule.of statutory constructibn is
that a statute, clear and unambiguous on its face, need
not and cannot be interpreted using secondary sources.
Only statutes that are of.dgubtful;meaning are subject to

2
such statutory interpretation.

'‘Phe statutory laﬁgﬁAQé'BSQd fbr‘botﬂ'péfts of the
two-pa¥t analysis is ambiguous. “ﬁMatériﬁi injﬁrY" is
definéd’hs‘"hafmiéhiéh'iévhot indonéequéntial;himﬁaterial,
or unimpbrfahtfh;“This definition iéévésAancleariﬁhéf

4

2 : .
'Sands, Sutherland Statutory Construction Sec. 45.02
‘(4th Ed.) :

3 e L
19 U.S.C. séc. 1977(7) (A) (1980).
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is meant by harm. As for the causatlon test "by reason

e
e \

of" lends 1tse1f to no easy 1nterpretatlon,:and'has been
the subject of much debate'by past ‘and present -
vcommissioners. Clearly, well- 1nformed persons may dlffer
as to the 1nterpretatlon of the causatlon and mater1a1
1njury sectlons of t1t1e VII.T Therefore the 1eg1s1at1ve_
hlstory becomes helpful in 1nterpret1ng t1tle VII._‘
:4:$he:ambiguity.arises in part because it is clear
that the presence in the United States of additional
foreignesupplY;will'always make the domestic industry’
worse .off. -Any time a foreign producer: exports products
to the .United States, .the increase in supply, ceteris’
paribus, must result in.a lower price of the product than
would otherwise prevail. .'If a downward effect on prioej:'
accompanied .by a Department of Commerce dumping or subsidy
finding and a Commission finding:that financial indicators’’
were down .were all that were required for an affirmative
determination, there would be no need to inquire further

into causation. -

But the legislative history shows that the mere
presence of LTFV or subsidized imports is not sufficient
to. establlsh causatlon. In the leglslatlve hlstory to the-

Trade Agreements Acts of 1979 Congress stated:
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(Tlhe ITC will consider information which

indicates that harm is caused by factors other
4

than the subsidized imports.

1

The Finance Committee emphasized the need for an.

exhaustive causation analysis, stating, "the Commission .
must satisfy itself that,lin light of all the informafion‘ﬁi
presented, there is a sufficient causal link between the

: 5
less-than-fair-value imports and the requisite injury."

The Senate Finance Committee acknowledged that. the
causation analysis would not be easy: "The_détermiﬂatibn”
of the ITC with respect to causation is, under current
law, and will be, under section 735, complex‘and: |
‘difficult, and is matter for the judgment of the_ITC."SZ"’
Since the domestic industry is no doubt worse off by the
presence of any imports (whether LTFV, subsidized, or '
fairly traded) and Congress has directed-thét this is not
enough upon which to base an affirmative défermfnatidﬁ,T 
 the Commission must delve further to find what cbhditioﬁ

Congress has attempted to remedy.

Report on the Trade Agreements Act of 1979, S. Rép. No.
249, 96th Cong. l1lst Sess. 58 (1979). B o
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In the legislative history to the 1974 Act, the Senate

Finance Committeé stated:

This Act is not a ’‘protectionist’ statute .
designed to bar or restrict U.S. imports; rather,
it is a statute designed to free U.S. imports

‘from unfair price discrimination practices. * * *

The Antidumping Act is designed to discourage  and
prevent foreign suppliers from using unfair price
discrimination practices to the detriment of a

7
United States industry.

Thus, ‘the focus of the analy51s must be on what

constitutes unfair prlce dlscrlmlnatlon and what harm

results therefrom.

(T]lhe Antldumplng Act does not proscribe

‘transactions which involve selling an imported

product at a price which is not lower than. that

' needed to make the product competitive in the

U.S. market, even though the price of the
imported product is lower than its home market
8 . . .

‘price.

This "difficult and complex" judgment by the -

Commission is aided greatly by the use of economic and

financial analysis. One of the most important assumptions

7

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d

Sess.

Id.

179.
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of traditional microeconomic theory is that firms attempt

toAmaximiae profits.9 Congress was obviously familiar
with the economist’s tools: "[I]mporters as prudent
businessmen dealingifairly would be_interested in
ma¥1m1z1ng proflts by selllng at prlces as high as the

10
" U.S. market would bear.ﬁ

An assertion of unfair price*discrimination‘should be
accompanied by a factual’record that can support such a
conclusion. 1In accord w1th economlc theory and the
legislatiye hlstory, forelgn firms should be presumed to
behave rationally, Therefore, if the factual setting in
which the unfair imports occur does'ﬁot support any gain
to be had by unfalr prlce dlscrlmlnatlon, it 'is reasonable
to conclude that any 1njury or threat of 1njury to the

domestlc 1ndustry is not "by reason of" such imports.

In many cases unfair price discrimination by a

competitor would be irrational. In general, it is not

9

See, e.g., P. Samuelson & W. Nordhaus, Economics 42-45
(12th ed. 1985); W. Nicholson, Intermediate Microeconomics
and Its Application 7 (3d ed. 1983).

10

Trade Reform Act of 1974, S. Rep. 1298, 93rd Cong. 2d
Sess. 179.
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rational to charge a price below that necessary to sell

one’s pféduct., In certain circumstances, a firm may try
to capture a sufficient market share to be able to raise
its priéé ih the future. To’méve.ffom a position where
the fifﬁ héé nb'markef péwer'to avpésition where the firm
has suchApower, the firm may lower its price below that
which is necessary to meet competition. -It is this
condition which Congress must have meant when it charged
us "to discourage and prevent foreign suppliers from using
unfair‘price discrimination practices to the detriment of

11
a United States industry."

In Certain Red Raspberries from Canada, I set forth a

framework for examining what factual setting would merit

an affirmative finding under the law interpreted in light
‘ 12 . : .
of the