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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 701-TA-267 and 268 (Preliminary) and
731-TA-304 and 305 (Preliminary)

TOP--OF~THE-STOVE STAINLESS STEEL COOKING WARE
FROM KOREA AND TAIWAN

Determinations

On the basis of the record 1/ developed in the subject investigations,
the Commission determines, 2/ pursuant to section 703(a) of the Tariff Act of
1930 (19 U.S.C. § 1671b(a)), that there is a reasonable indication that an
industry in the United States is materially injured or threatened with
material injury by reason of imports from Korea and Taiwan of cooking ware of
stainless steel, not including teakettles, ovenware, and kitcherware, for
cooking on stove—top burners, provided for in item 653.94 of the Tariff
Schedules of the United States, which are alleged to be subsidized by thé
Governments of Korea and Taiwan.

The Commission also determines, 2/ pursuant to section 733(a) of the Act
(19 U.S.C. § 1673b(a)), that there is a reasonable indication that an industry
in the United States is materially injured or threatened with material injury
by reason of imports of such cooking ware of stainless steel from Korea and
Taiwan which are alleged to be sold in the United States at less than fair

value (LTFV).

Background
On January 21, 1986, petitions were filed with the Commission and the

Department of Commerce on behalf of the Fair Trade Committee of the Cookware

Manufacturers Association, Walworth, WI, alleging that an industry in the

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Eckes determined that there is a reasonable indication of;
material injury. Vice Chairman Lieheler determined that there is a reasonable
indication of threat of material injury.



United States is materially injured and threatened with further material
injury by reason of subsidized and LTFV imports of top-of-the-stove stainless
steel cooking ware from Korea and Taiwan. Accordingly, effective January 21,
1986, the Commission instituted preliminary countervailing duty investigations
Nos. 701-TA-267 and 268 (Preliminary) and preliminary antidumping
investigations Nos. 731-TA-304 and 305 (Preliminary).

Notice of the institution of the Commission's investigations and of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Register of February 6, 1986 (51 F.R. 4664). The conference was held in
Washington, DC, on February 12, 1986, and all persons who requested the

opportunity were permitted to appear in person or by counsel,



VIEWS OF THE COMMISSION

We determine that there is a reasonable indication that an industry in
the United States is materially injured or threatened with material injury by
reason of imports of top-of-the-stove stainless steel cooking ware from Kopea
and Taiwan which are allegedly being sold at less than fair value (LTFV). We
also determine that there is a reasonable indication that a domestic industry
in the United States is materially injured or threatened with material injury
by reason of imports of top-of-the-stove stainless steel cooking ware from
Korea and Taiwan which are allegedly being subsidized. 2/ 3 W

In a preliminary investigation the Commission's 'reasonable indication”
determination is based upon weighing all of the available information, which
includes the factual allegations made by petitioners, contrary arguments
presented by respondents, and data obtained through Commission questionnaires
and other information-gathering techniques. The Commission will find that
there is no reasonable indication of material injury wheré: (1) the record as
a whole contains clear and convincing evidence that there is no material

injury or threat of such injury; and (2) nothing in the record indicates a

likelihood that contrary evidence will arise in the event of a final

1/ Chairwoman Stern and Commissioners Brunsdale, Lodwick, and Rohr determine
that there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject
imports.

2/ Commissioner Eckes finds a reasonable indication of material injury by
reason of the allegedly unfairly traded imports.

3/ Vice Chairman Liebeler finds a reasonable indication of threat of
material injury by reason of the allegedly unfairly traded imports.

4/ Since there is an established domestic industry, "material retardation”
was not an issue in these investigations and will not be discussed further.
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5/
investigation. = In these investigations the Commission finds that there

is a reasonable indication of material injury or threat thereof.

Like product and the domestic industry

The statutes under which the Commission conducts title VII investigations
require the Commission first to define the domestic industry against which it
is to assess the impact of allegedly unfairly traded imports. &/ The |
Commission has consistently heeded the caveat in the legislative history that
"“like product"” should not be so narrowly construed as to exclude products with
minor variations from the imported article. L/ The Commission may consider
a variety of factors in determining whether the domestic article has the same
intrinsic characteristics, physical properties, and user applications as the
imported article. These include similarities in raw materials and
configurations. No single factor is determinative.

The imported products subject to investigation are non-electric cooking

ware of stainless steel used primarily for cooking on stove top burners.

5/ That standard was upheld by a recent decision of the Court of Appeals for
the Federal Circuit. American Lamb Co., et al v. United States, ___ F.2d__,
Appeal No. 86-560 (CAFC Feb. 28, 1986).

6/ Section 771(4)(A) of the Tariff Act of 1930 defines the term “"industry”
as "[tlhe domestic producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a major proportion of
the total domestic production of that product.” 19 U.S.C. § 1677(4)(A).

"Like product®” is defined in section 771(10) as ''[a] product which is like, or
in the absence of like, most similar in characteristics and uses with, the
article subject to an investigation . . . ."™ 19 U.S.C. § 1677(10).

1/ The legislative history requires the Conmission to define like product in
a nonformalistic manner on a case-by-case basis. ''The requirement that a
product be 'like' the imported article should not be interpreted in such a
narrow fashion as to permit minor differences in physical characteristics or
uses to lead to the conclusion that the product and the article are not 'like’
each other, nor should the definition of *'like product' be interpreted in such
a fashion as to prevent consideration of an industry adversely affected by
imports under investigation." S. Rep. No. 249, 96th Cong., 1lst Sess. 90-91
(1979).
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Teakettles, kitchenware, and ovenware are not included. 8/ There are
domestically produced articles of stainless steel cooking ware which are
identical to the imported products, as provided for in the Department of
Conmerce (Commerce) notice. Other domestically produced top-of-the-stove
stainless steel cooking ware articles are produced in the same range of sizes
and configurations, and have the same uses as the imported product. 8/
Petitioners urge the Commission to find that domestic top-of--the-stove
cooking ware produced for door-to-door sales is unlike the imported
product. 10/ Door-to-door stainless steel cooking ware does not have unique

characteristics or uses which make it unlike imported stainless steel cooking

8/ On Feb. 19, 1986 . Commerce initiated the subject investigations. 51
Fed. Reg. 6018 (Feb. 19, 1986). The Commerce notice stated: "The products
covered by these investigations are all non-electric cooking ware of stainless
steel which may have one or more layers of aluminum, copper or carbon steel
for more even heat distribution. These products are provided for in item
number 653.94 of the Tariff Schedules of the United States (TSUS). The
products covered by these investigations are skillets, fry pans, omelette
pans, sauce pans, double boilers, stock pots, sauce pots, dutch ovens,
casseroles, and other stainless steel vessels, all for cooking on stove top
burners, except tea kettles. Excluded from the scope of the investigations
are stainless steel oven ware and stainless steel kitchen ware, which are
included under the 653.94 TSUS classification.'" Certain respondents have
urged the Commission to find that no domestically produced articles are "like"
imported potato bakers and steamers. The data available in these preliminary -
investigations do not support that conclusion.

9/ Vice Chairman Liebeler and Commissioner Brunsdale find domestically
produced top-of-the-stove cooking ware to be similar to the imported product
(i.e., a close substitute from the standpoint of the consumer), but not
necessarily identical to that product. Furthermore, while they agree with the
majority's finding that stainless steel cooking ware is the like product in
these cases, they have some reservations because other types of cooking ware,
including aluminum and enamel, would also appear to be similar to the imported
product.

10/ No imported stainless steel cooking ware is sold door-to-door. Although
most domestically produced stainless steel cooking ware sold in the United
- States is sold through retail distribution channels, which include department
stores, mass merchandisers, catalogue show rooms, mail-order houses, and
houseware distributors, a small amount of such cooking ware is sold
- door-to-door. Report of the Commission (Report) at A-9.



11/
ware or which make it a "separate like product.” =  We have concluded that

such cooking ware .is "like" the imported product.

Accordingly, we find one like product consisting of top-of-the--stove
stainless steel cooking ware, excluding teakettles, ovenware, and kitchenware,
and including stainless steel cooking ware sold door-to-door. We also find
one domestic industry consisting of the domestic producers of top-of-the-stove

12/
stainless steel cooking ware.

/
Condition of the domestic industry L

In assessing the condition of the domestic industry, the Commission

11/ All stainless steel cooking ware is produced of the same raw materials
which are bonded, clad or brazed with other conductive metals to achieve
useful cooking properties. Petitioners' arguments to distinguish door-to-door
cooking ware from the imported product based upon its allegedly distinct
characteristics are unavailing. Certain imported articles are made of heavy
gauges and numerous plys, and have features such as vapor seals, self-storing
lids, and 50-year warranties, added features which petitioners assert are
unique to cooking ware sold door-to-door. Other features such as large-piece
sets are not characteristics intrinsic to door-to-door cooking ware, but are
added to enhance marketability and to attempt to offset the higher prices
typically charged for such cooking ware. In sum, the perceived and actual
differences in quality and price between retail and door-to-door stainless
steel cooking ware are differences of degree and not differences of kind.

Having found that imported and domestic door-to-door cooking ware are
like in characteristics and uses, data concerning channels of distribution or
minor difference in methods of production are not necessary or useful to our
like product analysis. See Frozen French Fried Potatoes from Canada, Inv. No.
731-TA-93 (Preliminary), USITC Pub. No. 1239 at 5-6 (June 1982); Bicycles from
the Republic of Korea and Taiwan, Invs. Nos. 731-TA-110-111 (Preliminary),
USITC Pub. No. 1311 at 3-5 (Nov. 1982); Bicycles from Taiwan, Inv. No.
731-TA-111 (Final), USITC Pub. No. 1417 (Aug. 1983). Cf. Porcelain On Steel
Cookware from Mexico, the People's Republic of China, and Taiwan, Invs. Nos.
701-TA-265-266 and 731-TA-297-299 (Preliminary), USITC Pub. No. 1800 at §
(Jan. 1986).

12/ since 1983, there have been nine known U.S. firms that produce
top-of-the-stove stainless steel cooking ware. In these preliminary
investigations, the domestic industry consists of those nine firms.

13/ Having weighed all of the factors, Conmissioner Eckes finds that there is
a reasonable indication of material injury to the domestic industry.
Commissioner Eckes believes that the Commission is to make a finding regarding
the question of material injury in each investigation. See Cellular Mobile
Telephones and Subassemblies Thereof From Japan, Inv. No. 731-TA-207 (Final),
USITC Pub. No. 1786 at 20-21 (Dec. 1985).



considers, among other factors, domestic consumption, production, capacity,

capacity utilization, inventories, employment, wages, sales, and

14/
profitability. ™ In these investigations the Commission considered whole

year data from 1983 to 1985. 1/

Apparent U.S. consumption of top-of-the-stove stainless steel cooking
ware increased by 14.7 percent from 1983 to 1985, while domestic production

6/
declined by 23.5 percent. 16 Domestic capacity increased 10.3 percent,

from 23.1 million units in 1983 to 25.5 million units in 1985. 11/ Capacity

18/
utilization declined from 76.2 percent in 1983 to 52.9 percent in 1985. =

U.S. producers' domestic shipments declined in each year subject to

investigation, both in volume and in dollar value. The volume decline

was 7.5 percent over the period; dollar value decline was slightly greater,

u.s. producers' inventories, as a share of their total

shipments, increased from 17.8 percent in 1983 to 20.4 percent in 1985. 21/

8.5 pefcent.

Domestic employment, as measured by the number of wofkers, number of

hours worked, and the amount of compensation paid, increased from 1983 to

1984, but then declined in 1985. 22/

by 15.4 percent. 23/

In 1985 the number of workers declined

14/ 19 U.S.C. § 1677(7)(C).

15/ Because two domestic producers account for the majority of domestic
production, most of the data obtained by the Commission are confidential.
Therefore, much of the discussion is necessarily general.

16/ Report at A-11-12.

17/ 1d4. at A-12. The increase is attributable in part to the startup of
domestic production by New Era in 1983 and WearEver in 1984, and to the
installation of modernized equipment by two producers, Farberware and
All-Clad, in 1985. 1Id. '

18/ Id.

19/ 1d. at A-13--14.

20/ Id. Exports by domestic producers also declined in the period by 42.3
percent.

21/ Id. at A-14.

22/ The 1984 increase is attributable to the startup of top-of-the-stove
stainless steel cooking ware production by New Era and WearEver. 1d.

23/ 1d. at A-14-15.



The aggregate financial data indicate that gross profit, operating

income, and net .income have all declined throughout the period under

24/
investigation. ——  Net sales declined by 15.9 percent from $205.1 million

to $172.5 million. 23/ Operating income declined from $35.7 million in 1983

to $13.5 million in 1985. 26/

Cumulation

The Trade and Tariff Act of 1984 mandates that the impact of imports
shall be cumulated if they sétisfy certain requirements. 21/ The imports
must: (1) be subject to investigation; (2) compete with both other imports

and the domestic like product; and (3) be marketed within a reasonably

coincidental period. 28/

24/ 1Id. at A-19. The 1983 data do not include two firms, WearEver and New
Era, which did not begin production until 1984.

25/ 1d.

26/ Id. 1In 1983 no domestic producers reported operating losses from
production of top-of-the-stove cooking ware, in 1984 two producers reported
operating losses, and in 1985 one domestic producer reported operating losses.

27/ 19 U.S.C. § 1677(c)(iv) provides in pertinent part:

[Tlhe Commission shall cumulatively assess the volume and

the effect of the imports from two or more countries of

like products subject to investigation if such imports

compete with each other and with like products of the

domestic industry in the United States market.
See also H.R. Rep. No. 3398, 98th Cong., 2nd Sess. 29 (1984); H.R. Rep. No.
4784, 98th Cong., 2nd Sess. 37 (1984).

28/ Among the factors which the Commission has considered to reach a
determination on cumulation are:

—~-the degree of fungibility between imports from
different countries and between imports and the domestic
like product, including consideration of specific customer
requirements and other quality related questions;

--the presence of sales or offers to sell in the same
geographical markets of imports from different countries
and the domestic like product;

--the existence of common or similar channels of
distribution for imports from different countries and the
domestic like product;

--whether the imports are simultaneously present in
the market.

No single one of these factors is determinative.
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In this instance, imports of top-of-the-stove stainless steel cooking
ware from Korea and Taiwan are subject to investigation. The domestic like
product and the subject imports are simultaneously present in consumer markets
nationwide and have the same end-users. The data do not indicate that the
imports from the subject countries do not compete with the domestic like
product. To the contrary, the limited data available support the opposite
conclusion. 29/ Consequently, the Commission determines that the criteria
mandating cumulation are met.

Reasonable indication of material injury by reason of allegedly unfairly
traded imports 39/

In determining whether there is a reasonable indication of material
injury, the Commission is required to consider among other factors:
(i) the volume of imports of the merchandise which is the
subject of the investigation,
(ii) the effect of imports of that merchandise on prices
in the United States for like products, and
(iii) the impact of .imports of such merchandise on domestic
producers of like products. 31/
Aggregate imports of stainless steel cooking ware from Korea and Taiwan
increased steadily from 22.7 million units in 1983 to 25.6 million units in
1984, an increase of 12.5 percent. They increased again in 1985 by 3.2

percent, to 26.4 million units. These imports accounted for 68.5 percent, by

29/ Respondents argue that imports of top-of-the-stove stainless steel
cooking ware are of a quality either distinctly superior or distinctly
inferior to the domestically produced product. Respondents contend that 18-0
stainless steel cooking ware imported from Taiwan and Korea does not compete
with the domestic product which is typically produced of 18-8 or 18-10
stainless steel. Respondents also contend that certain Korean imports because
of superior quality and novel configurations and features do not compete with
the domestic like product. The data available in these preliminary
investigations, however, do not support the conclusion that products with
different nickel content, different numbers of plys of stainless steel, and
different configurations do not compete with one another.

30/ Vice Chairman Liebeler does not join this portion of the opinion.

31/ 19 U.S.C. § 1677(7).
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volume, and 60.2 percent, by value, of such imports from all countries in
1985. 32/

Apparent domestic consumption of top-of-the-stove stainless steel cooking
ware increased by 14.7 percent over the period of investigation. 33/
Taiwan's and Korea's combined market share of the imports increased slightly
during the period, whereas the share of the domestic producers' declined
steadily. 34/

Preliminary pricing data collected by the Commission show that reported
prices varied widely among the various articles of stainless steel cooking’
ware surveyed and Qithin each of the four product catégories surveyed.
According to those data, the imports from Korea and Taiwan are priced
consistently, and sometimes dramatically, below the domestic like products.
The effect of such underpricing on domestic prices is, howéver, unclear, and
in these preliminary investigations we have not given pricing data undue
weight in assessing causation of material injury or threat thereof to the

35/
domestic industry. —

32/ These imports from Korea and Taiwan accounted for 63.6 percent, by value, .
and 72.5 percent, by volume, of such imports from all countries in 1983.
Report at A--27-28. '

33/ Id. at A-11.

34/ 1d. at A-29-30.

35/ Commissioner Brunsdale believes that evidence of underselling is
ordinarily not probative on the issue of causation. In discussing
"underselling,” the Commission usually compares one importer's transaction
price with a domestic producer's transaction price. Commissioner Brunsdale
does not find this sort of data, by itself, useful.

In these cases, she notes that the relevant products may not be the same
(i.e., homogeneous). Hence, prices received by different suppliers are
expected to vary and price differences among firms can persist over time.
Thus, the observed price differences among firms are not helpful in analyzing
causation. See Memorandum from Director, Office of Economics, EC-J-010 (Jan.
7, 1986), at 8-22.

Commissioner Brunsdale concurs with Vice Chairman Liebeler's views on
this subject, which are more fully set forth in Certain Table Wine from the
Federal Republic of Germany, France, and Italy, Invs. Nos. 701-TA-258-60 and
731-TA-283-85 (Preliminary), USITC Pub. 1771 at 34-36 (1985) (Additional Views
of Vice Chairman Liebeler). 10
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We determine that the information currently before us provides a
reasonable indication of a link between the allegedly dumped and subsidized
unfair imports and material injury to the domestic industry.

Reasonable indication of threat of material injury by reason of allegedly
unfairly traded imports 36/

The statute sets forth a series of factors the Commission is to consider
in‘analyzing the issue of a reasonable indication of threat of material
injury. 3/ The information currently available to the Commission does not
include data bn capacity or capacity utilization for top-of-the-stove cooking
‘ware from Korea and Taiwan. 38/ Market penetration by imports from these
countries has also increased throughout the period of investigaﬁion. Importer
inventories havé also increased; The preliminary pricing data support the

likelihood that imports priced substantially below the domestic like product

36/ Commissioner Eckes does not join this portion of the opinion.

37/ 19 U.S.C. § 1677(7)(F). These factors include: (1) any increase in
production capacity or existing unused capacity in the exporting country
likely to result in a significant increase in imports to the United States;
(2) any rapid increase in United States market penetration and the likelihood
that the penetration will increase to an injurious level; (3) the probability
that imports of the merchandise will enter the United States at prices that
will have a depressing or suppressing effect on domestic prices of the
merchandise; (4) any substantial increase in inventories of the merchandise in
the United States; (5) the presence of underutilized capacity for producing
the merchandise in the exporting country; (6) any other demonstrable adverse
trends that indicate the probability that the imports will be the cause of
actual injury; and (7) the potential for product-shifting.

38/ Petitioners alleged and respondents denied that Korea and Taiwan have
underutilized capacity. No party, however, provided quantitative data to
support its position. In the event of a final investigation, the Commission
will attempt to develop data on capacity utilization for the subject countries.

11
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39/

will have a depressing or suppressing effect on domestic prices.. The

steady decreases in profitability of the domestic industry during the period

of investigation, together with the other factors, point to a reasonable
0/

indication of threat of material injury by reason of the subject imports.

39/ Vice Chairman Liebeler believes that evidence of underselling is
ordinarily not probative on the issue of causation. In discussing
"“underselling," the Commission usually compares one importer's transaction
price with a domestic producer’'s transaction price. Vice Chairman Liebeler
does not find this sort of data by itself useful.

In these cases, she notes that the relevant products may not be the same
(i.e., homogeneous). Hence, prices received by different suppliers are
expected to vary and price differences among firms can persist over time.
Thus, the observed price differences among firms are not helpful in analyzing
causation. See Memorandum from Director, Office of Economics, EC-J-010 (Jan.
7, 1986), at 8-22.

Vice Chairman Liebeler's views are more fully set forth in Certain Table
Wine from the Federal Republic of Germany, France, and Italy, Invs. Nos.
701--TA-258-60 and 731-TA-283-85 (Preliminary), USITC Pub. 1771 at 34--36 (1985)
(Additional Views of Vice Chairman Liebeler).

40/ Vice Chairman Liebeler finds five factors particularly helpful on the
issue of causation. Material injury or threat thereof is more 