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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigations Nos. 701-TA-239 (Final)
and 731-TA-248 (Final)

CERTAIN ETHYL ALCOHOL FROM BRAZIL

Determinations

On the basis of the record 1/ developed in the subject investigationms,
the Commission determines, 2/ 3/ pursuant to sections 705(b) and 735(b) of the
Tariff Act of 1930 (19 U.S.C. §§ 1671d(b) and 1673d(b)), that an industry in
the United States is not materially injured or threatened with material
injury, and the establishment of an industry in the United States is not
materially retarded, by reason of imports from Brazil of certain ethyl
alcohol, 4/ ptovidea for in item 427.88 of the Tariff Schedules of the United
States (TSUS) and mixtures of certain ethyl alcohol provided for in items
430.10, 430.20, and 432.10 of the TSUS, which have been found by the
Department of Commerce to be subsidized by the Government of Brazil and, in
addition, which have been found by the Department of Commerce to be sold in

United States at less than fair value (LTFV).

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Eckes determines that an industry in the United States is
materially injured by reason of imports from Brazil of certain ethyl alcohol
which have been found by the Department of Commerce to be subsidized by the
Government of Brazil and, in addition, which have been found by the Department
of Commerce to be sold in the United States at less than fair value (LTFV).

3/ Commissioner Lodwick did not participate in these determinations.

4/ The ethyl alcohol (ethanol) covered by these investigations is fuel ethyl
alcohol (fuel ethanol), provided for in item 427.88 of the Tariff Schedules of
the United States (TSUS) as ethyl alcohol for nonbeverage purposes. The U.S.
Department of Commerce has included mixtures of fuel ethanol, provided for in
items 430.10, 430.20, and 432.10 of the TSUS, within the scope of these
investigations. Further, Commerce stated that other blends may also be
included within the scope of these investigations. Fuel ethyl alcohol is
subject to additional duties under TSUS item 901.50.



Background

The Commission instituted investigation No. 701—TA~239 (Final) effective
November 12, 1985, following a preliminary determination by the Department of
Commerce that imports of certain ethyl alcohol from Brazil were being the
subsidized within the meaning of section 701 of the Act (19 U.S.C. 5‘1671).
Notice of the institution of the Commission's investigation and of avpublic
hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federél Register of
December 4, 1985 (50 F.R. 49777).

The Commission instituted investigation No. 731-TA-248 (Final) effective
September 24, 1985, following a preliminary determination by the Department of
Commerce that imports of certain ethyl alcohol from Brazil were being sold at
LTFV within the meaning of section 731 of the Act (19 U.S.C. § 16?3). Notice
of the institution of the Commission's investigation and of a public hearing
to be held in connection therewith was given by posting copies of the notice
in the Office of the Secretary, U.S. International Trade Cdmmiséion, 5
Washington, DC, and by publishing the notice in the Federal Register of
October 10, 1985 (50 F.R. 41427). Subsequently, the Department of Commerce
postponed its final antidumping duty determination and, accordingly, the
Commission published a notice in the Federal Register of November 14; 1985
(50 F.R. 47123), revising its schedule for conduct of the investigation.

The hearing was held in Washington, DC, on February 5, 1986, and was a

consolidated proceeding for both investigations. All persons who requested

the opportunity were permitted to appear in person or by counsel.



VIEWS OF CHAIRWOMAN STERN, VICE CHAIRMAN LIEBELER,
COMMISSIONER ROHR AND COMMISSIONER BRUNSDALE

On the basis of the record developed in the subject investigations, 1/
the Commission 2/ determines that an industry in the United States is not
materially injured or threatened with material injury by reason of imports of
fuel grade ethanol (fuel ethanol) from Brazil which the Department of Commerce
(Commerce) has determined are sold at less than fair value (LTFV) and are
receiving benefit of subsidy. 3/

Our negative determinations in these investigations are based on a number
of factors. First, the domestic ethanol industry is growing rapidly. Second,
the industry's problems can be traced to factors other than imports of ethanol
from Brazil. Finally, it is unlikely that imports of ethanol from Brazil will
increase significantly in the near future or will have a significant effect on

prices of the domestic product. 4/

Like product and the domestic industry

The statutory framework under which the Commission conducts antidumping
and countervailing duty investigations first requires the Commission to
determine the domestic industry against which to assess the impact of unfairly

traded imports. S5/

1/ The record is defined in section 207.2(i) of the Rules of Commission
Practice and Procedure (19 CFR § 207.2(i)).

2/ Commissioner Lodwick did not participate in these determinations.

3/ "Material retardation” was not an issue in these investigations and will
not be discussed further.

4/ Commissioner Rohr notes that it has not been sufficiently demonstrated
that the Brazilian industry has the intention or capability to injure the
domestic industry.

5/ Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry"”
as "[t]he domestic producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a major proportion of
the total domestic production of that product.” 19 U.S.C. § 1677(4)(A).
"Like product" is defined in section 771(10) as "[a] product which is like, or
in the absence of like, most similar in characteristics and uses with, thé
article subject to an investigation . . . ." 19 U.S.C. § 1677(10).
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Ethanol is a component of alcoholic beverages, such as beer, wine, and
whiskey. It can also be used for fuel and in a number of industrial
applications, in which case the government requires that various chemicals or
denaturants be added to make it unsuitable for beverage use. The type of
denaturant used depends upon the final use of the ethanol. For fuel ethanol,
the denaturant is gasoline. 6/ Fuel ethanol and industrial ethanol have

-distinct characteristics. To be suitable for blending with gasoline, ethanol
must be virtuélly anhydrous (the water content cannot be greater than 0.5
percent). The presence of water is acceptable for many, if not most,
industrial applications. 7/

The imported product which is the subject of these investigations is
anhydrous fuel ethanol without the denaturant. 8/ Although the denaturant is
added in the United States, imported fuel ethanol is separate and distinct
from imported industrial ethanol because of its concentration and its chemical
impurities.

In the preliminary investigations the Commission determiqed that_
domestically produced industrial ethanol was not sufficiently "like" the

imported fuel ethanol from Brazil and that the "like product“ was the

Report of the Commission (Report) at A-4.
1/ Id. at A-7.
8/ Id. at A-4.



domestically produced fuel ethanol. 9/ 10/ There has been no request to
change the definition of like product for these final investigations, nor do
we see any reason to do so. Accordingly, the domestic industry is composed of

U.S. producers of fuel ethanol. 11/

Condition of the domestic industry

In determining the condition of the domestic industry, the Commission
considers, aﬁong other factors, domestic consumption, U.S. production,
capacity, capacity utilization, shipments, inventories, employment, and

profitability. 12/ 13/ Before undertaking this task it is important to review

9/ Certain Ethyl Alcohol from Brazil, Invs. Nos. 701-TA-239 (Preliminary)
and 731-TA-248 (Preliminary), USITC Pub. No. 1678 at 3-5 (April 1985).

10/ Commerce had identified the subject imports under four TSUS item numbers:
nonbeverage ethanol (TSUS item 427.88) and three mixture provisions (TSUS
items 430.10, 430.20, and 432.10). During Commerce's final investigation the
petitioners alleged that imports of ethanol for fuel use were entering the
country under additional TSUS items, either misclassified as ethanol for
industrial use, blended with other additives such as xylene, or classified as
an import from a CBI country when, in fact, it was wet Brazilian non-fuel
grade ethanol that was merely dehydrated in a third country and imported into
the United States as fuel ethanol. Accordingly, Commerce's final
determination noted that "other blends may be included in the scope of the
investigation” and that the "Department intends to work closely with the U.S.
Customs Service to prevent circumvention of our determination through
importation of ethanol blends.” 51 Fed. Reg. 5,572 (Feb. 14, 1986).
Commerce's notice and the possible expansion of the scope of the investigation
does not affect the Commission's like product determination from the
preliminary investigation: ethanol for fuel use.

11/ Vice Chairman Liebeler and Commissioner Brunsdale have serious concerns
about the like product and domestic industry definitions in these cases. They
note that while ethanol has three different uses (i.e., in beverages, fuel,
and industry), the analysis of material injury and causation set forth here
has only considered ethanol used for fuel. They are concerned that the
analysis may be too narrow in scope. However, a different disposition of this
issue would not have altered their decisions in this case. See Commissioner
Brunsdale's Additional Views in Certain Welded Carbon Steel Pipes and Tubes
from Turkey and Thailand, Invs. Nos. 701-TA-251-253 and 731-TA-252 (Final),
USITC Pub. No. 1810 at 49-55 (1986).

12/ 19 U.S.C. § 1677(7)(C)(iii).

13/ Commissioner Rohr notes that he considers the actual levels of these
indicators as well as changes in them to be relevant.



briefly the history of this industry. In the mid-1970s, the U.S. government
set up a program of tax subsidies and loan guarantees to spur development of
the domestic fuel ethanol industry and other renewable domestic fuel sources.
Many states also provided tax subsidies of their own as additional incentives
to produce fuel ethanol. Ethanol production did not begin in significant
volumes until the early 1980s. Therefore, thesperiod of this investigation,
1982 through November 1985, substantially coincides with the beginning of
production by ; new domestic industry and a period of rapid growth for that
industry. Ethanol is predominantly marketed as a gasoline extender, by
blending 10 percent ethanol with 90 percent gasoline to make gasohol. 14/
However, it has had to rely on subsidies in order to compete in the
marketplaée.yigl In 1985 those subsidies averaged 95 cents per gallon. 16/
.Throughout the period of investigation, U.S. production and capacity
incréaéedArapidly, though the rate of growth slowed in 1984-85 (as would be
expected in an gmérging industry). 17/ Production reached *** in 1982 and
then increased to 398 million gallons in 1983, 18/ 448 million gallons in
1984, and 582 million gallons in January-November 1985. U.S. capacity
increases Qererequally dramatic, moving from 284 million galions in 1982 to
497 million galions in 1983, 612 million gallons in 1984, and 713 million |

gallons during

14/ Commissioner Rohr notes that this practice is descriptive of the U.S.
market for fuel ethanol but not necessarily other markets, such as Brazil,
where pure ethanol is used. This is particularly relevant because use as a
gasoline extender requires anhydrous ethanol whereas the ethanol used as fuel
in Brazil .itself is predominantly hydrous.

15/ Report at A-6-A-7, A-16-A-17; See generally, Petitioners' Prehearing
Brief, Exhibit 4; Respondents' Prehearing Brief, Exhibit 7.

16/ Report at A-17.

17/ Chairwoman Stern and Commissioner Rohr note that they analyzed the facts
of these investigations with regard to the unique characteristics of this
industry and without any assumptions on the behavior of an emerging industry.

18/ Report at A-24, Table 1. The 1982 level is confidential.




January-November 1985. 19/ 20/ Notwithstanding the numerous reported
equipment and operational problems that can be expected during startup of new
plants, capacity utilization rates were in excess of 70 percent in 1982-84,
before rising to 89.1 percent during January-November 1985. 21/

While petitioners alleged that there were 145 domestic fuel ethanol
plants, with an aggregate annual capacity of 840 million gallons of ethanol,
the vast majority of these plants are small-scale operations that have never
produced an économically viable product and have left the fuel ethanol
business. 22/ 1In any case, the six petitioners accounted for 83.5 percent of
domestic production during January-November 1985, as reported by responses to
the Commission's questionnaire. 23/

Total domestic éhipments followed the same trend. They rose by more than
50 percent in 1983, by 19.6 percent in 1984, and by 51.6 percent in
January-November 1985. 24/ Trends in employment, hours worked, total wages,
and total compensation were uniformly upward during the period of
investigation. 25/ U.S. producers' inventories increased in 1982-1983,
remained relatively stable in 1984, and then declined during January-November

1985. 26/

19/ 1d.

20/ Throughout the period of investigation the vast bulk of domestic
production capacity was concentrated in the Midwest region. As of November
1985, 97 percent of industry capacity was in the Midwest. Report at A-22.

21/ 1d.

22/ Respondents' Prehearing Brief at 9-11, and Exhibits 6-10.

23/ Report at A-14.

24/ Id. at A-25, Table 2. The 1982 levels are confidential.

25/ Id. at A-27-A-29. Labor costs associated with fuel ethanol production,
however, were less than 0.01 cent per gallon.

26/ 1d. at A-28, Table 4.
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Trends in profitability showed general improvement over the peériod. The
industry as a whole reported operating profits in 1982 and 1983, 27/ followed
by operating losses in 1984, and then a return to profitability in
January-November 1985 on sharply higher sales volume. 28/ " Indeed, operating
income in January-November 1985 was almost twice the level of 1983. 29/
Moreoyer, changes in profitability between 1952 and 1985 closely paralleled
changes in the cost of corn, the major cost component in ethanol's cost of
production. QQ/

Aggregate average unit revenue figures per gallon of fuel ethanol show a
decline»from 1982 through January-November 1985. It should be noted, however,
that only er producer recorded such a decline; all the ‘others experienced
increases in average unit revenues. 31/ Moreover, the producer that had
declining average unit revenues also had significantly higher profitability
than the ngt of the industry throughout the period of investigation. 32/

In summary, the domestic fuel ethanol industry is experiencing rapid
growth during the initial phase of its development. Both production and
capacity are expanding, and capacity utilization is very high. Employment,

shipments, and profitability are increasing. Instead of signs of weakness,

27/ Id. at A-30, Table 6.

28/ I1d. at A-28..

29/ Post-Hearing Brief of Interbras, Response to Question of Commissioner
Lodwick. Corn prices in 1984 averaged $3.27 per bushel. 1In 1985, prices
dropped to an average of $2.75 per bushel. See also Petitioners' Prehearing
Brief, Exhibit 6 at 9. :

30/ Report at Table 6.

31/ 1d. at A-31-A-32.

32/ 14. at A-32, Table 8.



the domestic industry has exhibited signs of strength, contrary to what one
normally expects to find in an emerging industry which has encountered
difficulties developing consumer acceptance for a new product. 33/ 34/ We
therefore conclude that the domestic industry is not suffering material

injury. 5/

==

No material injury by reason of LTFV imports from Brazil 36/

In determining whether material injury exists by reason of the subject
imports, the Commission is required to consider a number of factors. These
factors include the volume of imports of the merchandise under investigation,
the effect of such‘imports on domestic prices, and the impact of such imports
on the domestic industry. 37/ Evaluation of these factors involves a

consideration of (1) whether the volume of imports or increase in volume is

33/ For example, the Chrysler Corporation recommends against the use of fuels
containing alcohol in their automobiles because some gasoline/alcohol blends
may degrade the starting, driveability and fuel efficiency. Petitioners' Post
Hearing Brief, Answer to Question 4; Harjehausen Affidavit at 8.

34/ We note that, without regard to whether losses may or may not be
anticipated, the profitability indicators of this industry are not in and of
themselves sufficient to convince us that it is currently experiencing
material injury.

35/ Chairwoman Stern does not believe it necessary or desirable to make a
determination on the question of material injury separate from the
consideration of causality. She joins her colleagues by concluding that the
domestic industry has not been demonstrated to be experiencing economic
problems unusual for its position as an emerging industry heavily involved in
state and federal government programs which are frequently changed.

36/ We have already determined that the domestic industry is not materially
injured. However, even if we had determined that the domestic industry was
materially injured, imports of ethanol from Brazil were not a cause of that
material injury.

37/ 19 U.S.C. § 1677(7)(B).



10

significant, (2) whether there has been significant price undercutting by the
imported products, and (3) whether imports have otherwise depressed prices to
a significant degree or prevented price increases. 38/ On the basis of the
available data»we have concluded that the domestic industry is not being

materially injured by reason of dumped and subsidized imports from Brazil. 39/

(1) Import Volumes

Importers' shipments increased from 1982 to 1984 but declined in interim
1985 compared to interim 1984. Similarly, while the ratio of imports to total
U.S. consumption, or aggregate import penetration, increased from 1982 to
1984, it dropped significantly in 1985 as importers' shipments failed to rise
as rapidly as domestic consumption and domestic shipments. 40/ However,
because the U.S. ethanol market is not one unified national market, changes in
the aggregate import penetration do not accurately reflect the competitive

challenges imports posed to domestic producers. An analysis of the ethanol

38/ 19 U.S.C.§ 1677(7)(C).

39/ Vice Chairman Liebeler generally finds five factors to be particularly
helpful on the issue of causation. Certain Red Raspberries from Canada, Inv.
No. 731-TA-196 (Final), USITC Pub. 1680, at 11-19 (1985) (Additional Views of
Vice Chairman Liebeler) (The stronger the evidence of the following . . . the
more likely that an affirmative determination will be made: (1) large and
increasing market share, (2) high dumping and subsidy margins, (3) homogeneous
products, (4) declining prices and (5) barriers to entry to other foreign
producers (low elasticity of supply of the imports)). Because the ethanol
industry is a "young" industry, this analysis yields results that are not
particularly informative. Rather, the analysis found in the text, infra,
particularly the section dealing with the high elasticity of domestic demand
due to the existence of a close substitute (gasoline), provides a more
appropriate framework than the five factor test within which to analyze
causation in this case. See Cellular Mobile Telephones and Subassemblies
Thereof from Japan, Inv. No. 731-TA-207 (Final), USITC Pub. 1786 (December
1985) (five factor test may be inappropriate in young, technologically
advanced industry).

40/ Report at A-40, Table 14.

10
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business in the United States must consider individual state markets, since
each state has its own peculiar characteristics. These characteristics
include tax incentives and the transportation costs incurred in shipping
domestic and imported product, both of whigh vary from state to state. 41/
Therefore, a realistic‘analysis of import penetration must allow for the fact
that domestic producers have difficulty servicing certain peripheral markets
on the east and west coasts because domestic rail and truck transport is so
much more costly than international water transport.

There is also evidence that in particular markets domestic producers
cannot satisfy demand. 42/ 43/ Increasing purchases of Brazilian ethanol by
domestic producers indicate that the domestic industry has been having
difficulty supplying its customers solely from its own production.
Additionally, there are uncontested allegations in the record that the largest
domestic producer of ethanol sought to become the exclusive distributor for
Brazilian ethanol in the United States and proposed the purchase of 650
million gallons of ethanol over a three-year period. 44/ Such allegations,
along with high capacity utilization figures, support the argument that

domestic supplieé of ethanol are tight.

(2) Prices

An analysis of price behavior must also be framed in terms of individual

41/ 1d. at A-17, A-53-A-55. See generally, Petitioners' Post-Hearing Brief,
Exhibit 1, Address of Marilyn Herman, "Federal and State Alcohol Fuel Tax
Incentives and Regulations,” The 1985 Washington Conference on Alcohol (Nov.
15, 1985).

42/ Report at A-55. We note that domestic barge transport to either the east
or west coasts from the Midwest is also uneconomic.

43/ Commissioner Rohr believes that whether imports may be necessary to
satisfy demand is not relevant to his determination and is not, in any event,
an excuse for unfair trade. He therefore disassociates himself from this
portion of the analysis.

44/ Petitioners' Prehearing Brief at 31-32 and Exhibit 27; Post-Hearing Brief

of Interbras at 7. T
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state markets. 45/ To account for the different price structures in the many
states in which ethanol is marketed, the Commission conducted price
comparisons in California, Florida, Illinois, Alabama, and Ohio. The results
were mixed. 1In Florida and Illinois, bargeload Brazilian prices were
generally lower than domestic prices, while truckload Brazilian prices were
uniformly higher. 46/ 1In Ohio, bargeload Brazilian prices were sometimes
higher and sometimes lower than domestic prices. 47/ Based upon the available
information in the record, there is no basis for concluding that the imported

product has significantly undersold the domestic product. 48/

45/ Petitioners' Post-Hearing Brief, Exhibit 1, Address of Marilyn Hetman,
“Federal and State Alcohol Fuel Tax Incentives and Regulations,® The 1985
Washington Conference on Alcohol at 5-8, Table I (Nov. 15, 1985). At present,
32 states provide a tax forgiveness for alcohol blended fuels. Seven states
restrict eligibility for the tax credit to ethanol produced in that state,
while ten states offer reciprocity for the exemption for qualifying alcohol
from other states.

46/ Report . at A-S1.

47/ Id. at A-52-A-53.

48/ Vice Chairman Liebeler and Commissioner Brunsdale believe that evidence
of underselling is ordinarily not probative on the issue of causation. 1In
discussing "underselling,” the Commission usually compares one importer's
transaction price with a domestic producer's transaction prlce They do not
find this sort of data, by itself useful.

In this case, Vice Chairman Liebeler and Commissioner Brunsdale note that
domestic and foreign products are such close substitutes that they can be
treated as homogeneous. However, there do appear to be slight differences
among alternative suppliers, domestic and foreign, in terms of such factors as
credit terms, availability and prompt delivery, and also product quality.
(Product quality is determined by percent water content because ethanol must
be virtually anhydrous to blend correctly with gasoline). But these
differences do not clearly distinguish foreign supply from domestic supply.

In other words, the quality of domestic supply varies by firm and some
domestic firms offer slightly better product than foreign product while other
domestic firms provide a slightly inferior product. Hence, depending on the
domestic source, the foreign price may be either above or below the domestic
price. This suggests that the price differences observed by the Commission
are not helpful in analyzing causation. See Office of Economics memorandum,
EC-J-094.

Commissioner Brunsdale concurs with Vice Chairman Liebeler's views on
this subject, which are more fully set forth in Certain Table Wine from the
Federal Republic of Germany, France, and Italy, Invs. Nos. 701-TA-258-60 and
731-TA-283-85 (Preliminary), USITC Pub. 1771 at 34-36 (1985) (Additional Views
of Vice Chairman Liebeler).

12



13

From our assessment of price trends in particular states, it is apparent
that domestic ethanol prices paralleled gasoline prices in each state except
for California. 49/ This is not surprising since ethanol has been marketed as
a gasoline extender throughout the period of investigation. In order to
induce refiners and distributors to use ethanol and market gasohol, the price
of ethanol must be sufficiently below the price of gasoline to cover the costs
of establishing separate storage and shipping facilities as well as the costs
of developiﬁg markets for a new product. Estimates of this price differential
are approximately 5-15 cents per gallon of gasohol. 50/ While we do not
suggest that there is a one-to-one correlation between gasoline and ethanol
prices, these prices do parallel one another closely. Such a relationship is
apparent in the price data for Florida, Ohio, and Michigan. 51/ Additionally,
petitioners and respondents do not dispute that gasoline sets a price ceiling
on ethanol prices. 52/

Analysis of price trends also reveals that imports of ethanol from Brazil
have not had a significant effect on domestic prices. A comparison of ethanol

price trends in Florida and Illinois, for example, demonstrates that imported

49/ Report at A-52-A-53. The available price data for California are
inconclusive because the removal of the state exemption in July 1984 led to a
severe drop in shipments by U.S. producers, who are primarily located in the
Midwest. As a consequence, after that date California prices for domestic
ethanol are probably not reporting normal, ongoing commercial transactions.
Instead, they are expected to be based on nominal transactions and may also
reflect special or intermittent orders. Id. at A-44-A-47.

50/ Office of Economics memorandum, EC-J-094; Respondents' Prehearing Brief,
Exhibit 1 at 16.

51/ Report at A-44.

52/ 1d. at A-41; Hearing Transcript (Tr.) at 104-09; Respondents' Prehearing
Brief, Exhibit 1 at 17. Petitioners and respondents both agree that ethanol
prices must be at a discount below gasoline prices. They disagree only as to
the correlation between declining gasoline prices and declining ethanol
prices. Respondents suggest that the correlation is almost one-to-one.
Petitioners suggest that a one-to-one correlation does not exist.

t
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ethanol was absent from the market when domestic prices were at their .lowest
levels. 53/ Furthermore, the domestic industry as a whole, with the exception
of one producer, has reported consistently increasing average unit revenue
from 1982 through interim 1985. 54/ This suggests not only that imports,
which have been increasing throughout the same period, have not had a
significant impact on prices, but also that the one domestic producer with
falling average unit revenue has initiated many price declines in the

market. 55/ Given the predominant influence of gasoline prices on ethanol
prices and the evidence of record demonstrating that imports have a negligible
effect on domestic prices, we conclude that'imports of ethanol have not
significantly depressed or suppressed domestic ethanol prices.

Furthermore, since ethanol is used predominantly as a gasoline extender,
ethanol is essentially a substitute for gasoline. The fact that changes in
the price of gasoline are closely matched by changes in the price of ethanol
provides evidence that ethanol and gasoline are indeed close substitutes.
Moreover, because so much more gasoline is sold in this country than ethanol,

changes in the price of gasoline cause changes in the price of ethanol. 56/

53/ Respondents' Prehearing Brief, Exhibit 1 at 20-24.

54/ Report at A-31-32.

55/ 1Id. at A-55. There is considerable evidence on the record supporting the
allegations that the domestic industry has initiated price declines in the
market. See, e.g., Id. at A-101-A-102.

56/ Reportedly, gasohol sales (consisting of 10 percent ethanol and 90
percent gasoline) are only about 5.5 percent of total gasoline sales.
Department of Energy, Office of Alcohol Fuels, "Sixth Annual Report on the Use
of Alcohol Fuels™ at 4 (April 1985).
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We are persuaded that the evidence strongly supports the proposition that
the U.S. demand for ethanol is highly sensitive to its price. This means the
demand curve for ethanol is highly elastic. 57/ 58/ A highly elastic demand
means that subsidized or dumped imports have virtually no effect on the
domestic price of ethanol. Given demand, the predominant effect of an
increase in import supply‘(caused, for exanple, by a new or more generous
foreign export subsidy policy) is to add to domestic consumption. 1In
particular, the additional quantity of imports would only have a minimal
effect on domestic output. This is true when demand is highly elastic because
the additional quantity of foreign product would be absorbed by the market
with at most an insignificant effect on the domestic price. With domestic
price substantially unchanged, domestic firms would continue to supply
virtually the same quantity of output they did before imports increased.
Therefore, the subsidized or LTFV imports cannot be a cause of material injury
to the domestic industry.

Furthermore, we note that we have previously considered, as one factor
among many, the subsidy or dumping margins in our analysis of title VII

cases. 59/ 60/ 1In the present case, Commerce has determined that the dumping

57/ A demand curve of a product is highly elastic if a small percentage
increase in its price causes a very large percentage decrease in quantity
purchased, assuming that all other factors that might influence the demand for
the product are constant (e.g., prices of substitute products, consumer
incomes, and tastes).

58/ Commissioner Rohr disassociates himself from this analysis of
elasticity. He has based his analysis on the actual facts of these
investigations with respect to prices rather than what theory states might or
should be occurring. '

59/ See Heavy-Walled Rectangular Welded Carbon Steel Pipes and Tubes from
Canada, Inv. No. 731-TA-254 (Final), USITC Pub. 1808 (February 1986).

60/ Commissioner Rohr disassociates himself from this discussion of the
effect of dumping or subsidy margins. He did not consider them in his
analysis of these investigations.
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margin was 98.81 percent and that the subsidy margin was 2.6 percent. But the
margins themselves have no significance unless their context. in each
particular case is examined. Under the conditions just outlined, the size of
the margins affects the quantity of -imports but does not have a significant
effect on the domestic price or production. Thus, in this case, the size of

the margins does not shed any additional light on whether imports are a cause

of material injury to the domestic industry.

(3) Financial experience

The losses experienced by some domestic'producers in'1982-84 are hardly
surprising for a new lndustry. g;/ H;reover; a“coﬁoaoison of trends-in
profitaﬁillt)rwith trends ln corn costs reteals tﬁet tﬁe losses for the
industry as a whole in 1984 canlbe directly traced to lncreesed oorn costs in
1984 and the proflts in 1985 follow sharply decllnxng corn costs in 1985. 62/
In this context 1t should be noted that 1ncteased ethanol costs cannot be
passed on in the form of higher ethanol prices because the price:of gasoline
limits the prlce of ethanol In eddition, the record lsureolete with domestic
producer statements blamlng their losses on normal startup problems that
frequently occur in new capltal 1nten51ve plants 63/

The rapid improvement in almost all of the traditional factors relevant
to a mateoiel injury analysis, the highly elastic demand for etﬁanol, the
anticipated startup losses caused by factors‘otﬁer than imports, and

profitability in. interim 1985 lead us. to conclude thst the domestic industry

/ For Commissioner Rohr's views on thls subject see note 18 sugra
/ See note 24 supra.
/ R espondents' Prehearing Brief at 45- 46 :and Exhibits 7, 11, 33.
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is not suffering material injury by reason of imports of ethanol from

Brazil. 64/

No threat of material injury by reason of LTFV imports from Brazil

In making a determination as to whether there is threat of material
injury, the Commission is required to consider, among other factors:

(I) If a subsidy is involved, such information as may be
presented to it by the administering authority as to the
nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the
Agreement),

(II) any increase in production capacity or existing
unused capacity in the exporting country likely to result
in a significant increase in imports of the merchandise to
the United States,

(I11) any rapid increase in United States market
penetration and the likelihood that the penetration will
increase to an injurious level,

(IV) the probability that imports of the merchandise
will enter the United States at prices that will have a
depressing or suppressing effect on domestic prices of the
merchandise,

(V) any substantial increase in inventories of the
merchandise in the United States,

(V1) the presence of underutilized capacity for
producing the merchandise in the exporting country,

(VII) any other demonstrable adverse trends that
indicate the probability that the importation (or sale for
importation) of the merchandise (whether or not it is
actually being imported at the time) will be the cause of
actual injury, and

(VIII) the potential for product-shifting if production
facilities owned or controlled by the foreign
manufacturers, which can be used to produce products
subject to investigation(s) . . ., are also used to
produce the merchandise under investigation. 65/

64/ Commissioner Rohr states that on the basis of the foregoing analysis he
does not believe that a causal connection has been established between imports
and the condition of the domestic industry.

65/ 19 U.S.C. § 1677(7)(F)(1).
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Moreover, a finding of threat of material injury must be based on evidence
that the threat is real and that actual injury is imminent and must not be
based on mere conjecture or supposition. 66/

‘ The fin§1 countervailing determination by Commerce was that the total net
subsidy fof Brazilian ethanol was 2.6 percent.’gll Not only is this a small
amount, but the largest component of the net subsidy, 1.65 percént attributéd
to the PROALCOOL loan program, was not an export subsidy but was an industrial
loan program'available to Brazilian producers of ethanol, most of which is
consumed domestically. 68/ Therefore, the nature of the subsidy itself does
not suggest that exports will necessarily increase in the future.

U.S. market penetration of Brazilian imports increased during 1982-84,
before dropping sharply during January-November 1985. 69/ Adjusting'ﬁégket '
penetration data to account for abnormal inventory buildup that occurred in
December 1984 does not alter this pattern. 70/

U.S. importers' inventories of fuel ethanol from Brazil increased sharply
from 1982 to 1984, before dropping dramatically by November 30, 1985. 71/

Brazilian capacity figures include both hydrous and anhydrous
production. While such capacity is large and there is evidence of excess
capacity, in any given year physical capacity is not a limiting factor in
ethanol production. The determining factor is sugar cane production for a

particular year as sugar cane is the principal input from which ethanol is

'c\

6/ 19 U.S.C. § 1677(7)(F)(ii); see also H.R. Conf. Rept 1156, 98th Cong.,
2d Sess. 174. (1984).

67/ 51 Fed. Reg. 3,376 (Jan. 27, 1986).

68/ 51 Fed. Reg. 3,364 (Jan. 27, 1986).

69/ Report at A-39, Table 13.

70/ Id. at A-39.

71/ 1d4. at A-40, Table 14.

18



19

derived. 72/ Such production levels are set by the Brazilian government and,
once established, are primarily affected by the weather. Short-term
adjustments in cane production are difficult since sugar cane takes two years
from planting to harvesting. 73/

While it may be theoretically possible to shift production from refined
sugar to ethanol in Brazii or from hydrous ethanol to anhydrous ethanol, there
are several structural rigidities that limit such a practice. The first is
Brazilian demand for hydrous ethanol. By the end of 1986 there will be 3.2
million hydrous ethanol vehicles in use in Brazil, 74/ requiring an estimated
2.2 billion gallons of hydrous ethanol in 1986. 75/ Vehicles that use hydrous
ethanol cannot use gasoline or gasohol without major engine modifications.
Thus, there are two separate and distinct fleets of vehicles in Brazil: one
that uses hydrous ethanol and one that uses anhydrous ethanol blended with
gasoline. 76/ Shifting production from hydrous ethanol to anhydrous ethanol
would therefore require fundamental changes in the transportation and fuel
policies of Brazil. Given that only 5 percent of new vehicles in Brazil use

anhydrous ethanol blended with gasoline, such a shift is highly unlikely. 77/

Finally, low and declining gasoline prices are now an important

72/ 1d. at A-34-A-35; Post-Hearing Brief of the Brazilian Ethanol Producers'
Special Committee, Answers of Dr. Nastari at 12; Respondents' Prehearing Brief
at 60-61.

73/ Respondents' Prehearing Brief at 61.

14/ Posthearing Brief of the Brazilian Ethanol Producers' Special Committee,
Answers of Dr. Nastari at 2.

15/ 1d.
76/ 1d. at 5. .
77/ 1Id. at 3.
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disincgntive to produce and export anhydrous ethanol to the United

States. 78/ Since gasoline prices in the United States act as an effective
ceiling on ethanol prices, the U.S. market will become less appealing to
Brazilian producers. Moreover if wholesale gasoline prices remain, as

expected, in the 50 to 60 cents per gallon range, 79/ it is unlikely that
Brazilian producers will increase anhydrous exports when sugar cane costs
alone are 49 cents per gallon of ethanol and when the average net cost to
purchasgrs of Brazilian ethanol is $1.08 per gallon. 80/

The price impact of future U.S. imports from Brazil is necessarily
complicated by the wide array of state tax programs and their applicability to
Brazilian imports, the nature of competition in particular state markets (both
between QOmestic and Brazilian producers and among domestic producers), the
impact of falling gasoline prices, and the ability of ethanol producers to
market their product as an octane enhancer instead of as a gasoline extender.
Many of the states that provide state tax incentives for the production of
ethanol now limit the availability of those benefits to domestically produced
ethanol or to ethanol produced from raw materials grown in ﬁhat state. 81/

Additionally, many other states that have provided incentives to both foreign

and domestically produced ethanol have recently changed their laws to limit

18/ Declining gasoline prices creates an incentive to produce anhydrous
ethanol in Brazil for blending with cheaper gasoline for use in Brazil. This
is because the relative price differential between gasohol and hydrous ethanol
would decline. However due to the massive commitment to consumption of
hydrous ethanol in Brazil, fundamental shifts in consumption patterns for
gasohol and hydrous ethanol are unlikely. See also Report at A-56-A-57;
Respondents®' Prehearing Brief at 65, Exhibit 1 at 28.

19/ Post-Hearing Brief of Brazilian Ethanol Producers' Special Committee at 6.

80/ Respondents' Prehearing Brief at 65; Post-Hearing Brief of Brazilian
Ethanol Producers' Special Committee at 7.

81/ Report at A-17. See generally, Petitioners' Post-Hearing Brief, Exhibit
1, Address of Marilyn Herman, "Federal and State Alcohol Fuel Tax Incentives
and Regulations,” The 1985 Washington Conference on Alcohol (Nov. 15, 1985).
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the benefits to domestically produced ethanol. 82/ Since the average state
tax subsidy in 1985 was 35 cents per gallon, Brazilian ethanol is at a serious
competitive disadvantage in those states. 83/ Brazilian ethanol's influence
on prices in those states is severely limited if Brazilian ethanol is able to
compete at all.

There are other states, such as California, where state tax incentives
have been eliminated for all ethanol and where transportation costs are so
high that the domestic industry (97 percent of whose capacity is located in
the Midwest) can no longer market its product regardless of the presence or
absence of ethanol. 84/ 1Indeed, the data of record indicate that domestic
shipments to California dropped significantly when the state tax incentive was
repealed. Instead of burchasing Brazilian ethanol, California refineries
merely reduced their production of gasohol and increased their production of

gasoline. 85/

82/ Report at A-17.

83/ 1d. at A-17.

84/ Id. at A-46-A-47, A-54-A-55. Transportation costs play a significant
role in the marketing of ethanol. Ethanol cannot be shipped through
interstate pipelines because water in the system could cause the anhydrous
ethanol to become hydrous and unsuitable for blending with gasoline.
Therefore, ethanol must be shipped by truck, rail, or barge. Shipment by
barge is considerably less expensive than shipment by rail or by truck. Thus,
shipments of Brazilian ethanol to the east or west coasts by water enjoy a
significant transportation cost advantage over domestic shipments which must
go by rail or truck. Id. at A-14-A-15, A-53-A-55.

85/ Posthearing Brief of Interbras, Response to Question of Chairwoman
Stern. 1In 1983, the last full year that the California state subsidy was in
effect sales of ethanol reached 48.9 million gallons. Sales dropped to 36.9
million gallons in 1984, and further to 24.7 million gallons in 1985.
Furthermore, market penetration of ethanol also declined sharply in California
following the expiration of the state subsidy. 1In April--June 1984 ethanol
comprised 5.6 percent of the fuel market. In July-September, immediately
after the subsidy expired, market penetration dropped to 2.7 percent. The
most recent quarterly figures, indicate that ethanol now comprises a mere 0.98
percent of the market. '
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Given current trends in gasoline prices and the likelihood that gasoline
prices will remain low for the near future, it is doubtful that Brazilian
ethanol will be able to compete in the U.S. marketplace. Indeed, these
depressed gasoline prices threaten the viability of the domestic ethanol
industry even if it continues to receive an average of 95 cents per gallon in
government subsidies. ’

In conclusion, we determine that imports of ethanol from Brazil do not
pose a threat of material injury to the domestic industry. The ability of
Brazilian producers to increase exports in the near future is limited by
smaller than anticipated sugar cane production, structural impediments to the
shifting of production from hydrous to anhydrous ethanol, and prohibitively
low gasoline prices in the United States. Any decision to the contrary
requires the Commission to speculate that a number of economic trends would
suddenly reverse themselves and to suppose that fundamental changes would
occur in the domestic market for ethanol as well as in the Brazilian economy.

Such supposition and conjecture cannot form the basis for an affirmative

determination. 86/

86/ Chairwoman Stern notes that it is impossible at this stage to accurately
forecast the future of this new industry. This is so not necessarily because
it is new so much as because its fate is so dependent on myriad federal and
state actions ranging from regulations to financial incentives. But her
determination in these investigations must rest on whether the subject imports
have been shown to cause or threaten material injury. This has not been
demonstrated. '
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Dissenting Views of Commissioner Eckes

" I respectfully disagree with my four colleagues in the
Commission majority. On the basis of the record in
investigations Nos. 701-TA-239 and 731-TA-248 (Final), I
determine that an industry in the United States is materially
injured by reason of imports of fuel grade ethanol (fuel
ethanol) from Brazil which the Department of Commerce has
determined to have been subsidized and sold at less than fair
value (LTFV). |

Let me summarize, briefly, these views. My determinations
are based upon the record developed over the entire period of
investigation. This record conclusively shows that, except for
the period immediately following the filing of this petition,
the condition of the domestic industry deteriorated as the
imports of fuel ethanol from Brazil increased steadily and
rapidly. Brazilian imports have undercut domestic prices and
caused material injury. 1In addition, many factors in the
record indicate that Brazilian imports of dumped and subsidized
ethanol pose a real and imminent threat of future material
injury to domestic producers.‘

This set of views will discuss fully the reasons for my
affirmative determination, and explain why the majority's

negative holding may not be "in accordance with law." From my

perspective this case elevates to prominence a fundamental
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legal issue relating to how the Commission applies the
statutory criteria in our trade laws. At issue here is whether
members of the Commission have the discretion to disregard
explicit statutory criteria and substitute their own
presumptions and tests in administering our trade laws. Or
must the Commission apply the law as it is written, even fhough

individual Commissioners may disagree personally with the trade

laws and the intent of Congress?

Domestic industry l/and like product 2/

The Commission defined the like product as domestically
produced fuel ethanol in its preliminary determination. 3/
None of the parties has challenged or taken issue with that
definition, and no new information has been developed in the
record which suggests that it should be changed. Therefore,
domestically produced fuel ethanol is "like" the imports under
investigation and that the domestic industry is composed 6f

U.S. producers of fuel ethanol.

Condition of the domestic industry

In assessing the condition of the domestic fuel ethanol

industry during the preliminary investigation, the Commission

1/ 19 U.S.C. 1677 (4) (A).

2/ 19 U.S.C. 1677(10). '

3/ Certain Ethyl Alcohol From Brazil, Invs. Nos. 701-TA-239
and 731-TA-248 (Preliminary), USITC Pub. 1678 (April 1985) at
3-5 (Hereinafter referred to as "Preliminary").
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observed several key situational factors that have shaped this
industry's growth. It noted, first, that the U.S. market for
this product is comparatively young and that consumption is
growing rapidly. Second, the Commission observed that this
industry has relied heavily on the availability of tax
incentives. And, third, it mentioned the obvious point that
the price of fuel ethanol depends heavily on the price of
gasoline. These situational considerations which are part of
the underlying conditions of trade have not changed.

Based on the record of this investigation, it appears that
the domestic ethanol industry and the U.S. market are still
expanding. Indeed, from 1982 through 1985 consumption grew
over 300 percent. The Commission observed this growth pattern
in the preliminary investigation when it reported that
"domestic production, cap;city, shipments, employment, wages
and net sales all increased substantially from 1982 to 1984."
4/ From my standpoint, these are precisely the trends that one
might expect for a new industry in a growing market.

Even so, a year ago when this Commission rendered its
preliminary affirmative determination, there were dark clouds
on the horizon, and these remain today. For one thing, despite
its expansion, the domestic industry remains heavily dependent
on tax incentives and confronts a frequently changing and
sometimes hostile climate of regulations and laws. While

federal tax exemptions favoring development increased,

4/ Id. at 6.
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state incentives generally decreased or were eliminated. For
another thing, the domestic industry remains vulnerable to the

effects of declining gasoline prices. 5/ And, of course, a

3

5/ While a broad spectrum of factors may be considered in
examining the conditions of trade it is imperative. to note that
the Commission's causation analysis must be more narrowly
focused. .In the legislative history Congress warned the
Commission specifically against weighing the causes of injury
in a Title VII investigation. The House Ways and Means
Committee réport on the Trade Agreements Act of 1979 says:

"In determining whether such injury is 'by

reason of' such imports, the ITC looks at the
effects of such imports on the domestic industry.
The law does not, however, contemplate that.
injury from such imports be weighted against
other factors . . . which may be contributing to
overall injury to an industry. Any such require-
ment has the undesirable result of making relief
more difficult to obtain for those industries
facing difficulties from a variety of sources,
precisely those industries that are most vulnerable
to subsidized or dumped imports." H.R. Rep.

No. 96-317, 96th Cong., 1lst Sess. 47 (1979).

similar language appears in the Senate Report on the Trade
Agreements Act of 1979. See Also S. Rep. No. 249, 96th Cong.,
1st Sess. 57, 74-75 (1979).

Moreover, the Court of International Trade provides
important guidance to the Commission regarding the requirement
of a causal nexus between the subject imports and the role of
weighing various causes by the Commission. The court states:

The statute's causation prerequisite to an
affirmative injury determination is satisfied
if the subsidized imports contribute, even
minimally, to the conditions of the domestic
industry, and the Commission is precluded from
weighing the causes of injury. [emphasis added]

British Steel Corporation and British Steel Corporation,
Inc., v. United States of America, United States International
Trade Commission, 593 F. Supp. 405, 413 (CIT 1984).
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third uncertain variable has been the pattern of imports. 6/ 7/
When it conducted the preliminary investigation, the
Commission found that the principal indicator of injury to the
domestic industry was poor financial performance. Operating
income for the fuel ethanol industry decreased substantially
from 1982 to 1983 and showed a loss in 1984. 8/ 1In 1985,
however, there was some improvement, and operating income
increased to nearly $50 million dollars and a 6 percent share
of net sales. 9/ While my colleagues may see this as a sign
of health, and so conclude that the domestic industry is not
experiencing material injury, such a conclusion is entirely
unjustified in the present investigation. The next section of
this opinion shows that this financial upturn is artificial
and, in my judgment, the domestic industry continues to
experience material injury, which the statute defines as injury

that is "not inconsequential, immaterial, or unimportant." 10/

6/ Parties to this investigation agreed that there is a
possibility for market development using fuel ethanol as an
octane enhancing ingredient in gasoline. This opportunity has
not been realized to date, however, and even if ethanol gains
some acceptance as an enhancing agent, respondents state that
"the net cost of ethanol to the distributor must be at least
15 cents a gallon less than the wholesale price of gasoline."
Transcript of the hearing in Invs. Nos. 701-TA-239 and
731-TA-248 on February 5, 1986, at 158 (hereinafter referred to
as "Transcript").

7/ Preliminary at 6.

8/ Report of the Commission in Invs. Nos. 701-TA-239 and
731-TA-248(Final) at A-30 (hereinafter referred to as "Report").

9/ Report at A-30.

10/ 19 U.S.C. 1677(7) (7).
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Material Injury by Reason of Unfairly Traded Imports 11/

I have concluded that the domestic ethyl alcohol industry
is materially injured by reason of Brazilian imports. 1In
approaching the evidence, this Commissioner sought to apply the
analytical criteria established in the statute.

In assessing material injury, the statute stipulates that
the Commission shall consider among other factors the following:

(1) the volume of imports of the merchandise which is the

subject of the investigation, _

(ii) the effect of imports of that merchandise on prices in

the United States for like products, and

(iii) the impact of imports of such merchandise on domestic

producers of like products. 12/

The statute continues, stating that for purposes of

evaluating these factors that the Commission "shall consider"

and "shall evaluate" certain specific factors contained in the

subsequent provisions. 13/

1ll/ Most of the data on imports, import penetration, income
and loss and pricing are confidential and therefore must be
discussed in general terms.

12/ 19 U.S.C. 1677 (7)(B).

13/ The Commission's reviewing court has in its opinions
focused on this mandate. 1In Gifford-Hill Cement Co., et al. v.
United States, 615 F. Supp. 577, 584 (CIT 1985), the court

states

"In evaluating injury caused by dumping, the ITC
must follow statutory guidelines which set forth
certain indicia of injury that the Commission must
consider . . . . These indicia include the volume
of imports, the effect of imports on prices of the
like domestic product, and the impact of imports on
domestic producers of the like domestic product."
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If one looks at each of these, one finds compelling
evidence for an affirmative determination. First, imports
increased steadily and rapidly from 1982 to 1984. 14/
Brazilian imports more than doubled from 1982 to 1983 and more
than tripled from 1983 to 1984. 15/ This rising import volume
brought similar increases in market penetration. Brazilian
fuel ethanol took a significant share of the U.S. market in
1982 and more than doubled that share in 1984. 16/

It is important to note that while Brazilian imports were
increasing, the financial condition of the U.S. industry
deteriorated. 1In 1982, a start-up year for the domestic
industry, Brazilian import penetration was significant, and
domestic producers had a negative ratio of operating income to
net sales. The following year, Brazilian market penetration
increased slightly, and with rising consumption and production
in the U.S., the domestic industry managed to generate a low

positive ratio of operating income to net sales. 17/

14/ At the Commission hearing in this investigation on
February 5, 1986, counsel for those in opposition to the
petition suggested that a more accurate analysis of the
correlation between import penetration and profitability should
be based on "import sales." (Transcript at pp. 230-231).
Presumably, counsel for those in opposition to the petition,
felt that "import sales" figures had either increased
absolutely or relatively for the interim period
(January-November) 1985. The Report clearly shows that this is
not the case. Imports decreased in both absolute and relative
terms in that time frame (Report at A-39-40).

15/ Report at A-38.
16/ Report at A-39-40.
17/ Report at A-30, A-39-40.
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But this promising improvement ended abruptly in 1984 when
Braz;lian imports soared, taking nearly two and one-half times
their 1983 share of the domestic market. I believe it
significant that while imports were climbing in 1984, domestic
profitability deteriorated sharply. For the entire year 1984
domestic producers had a negative ratio of operating income to
net sales. Operating income plummeted; while the domestic
industry figures were positive in 1983, they decreased
significantly to negative figures in 1984. 18/ To me the data
cited above demonstrate clearly how unfairly traded Brazilian
ethyl alcohol has injured domestic producers. 19/

During four and one-half years on the Internationél Trade
Commission, this Commissioner has participated in some 1000
investigations. 1In these he has noted a predictable pattern:
Imports often fall after a domestic industry submits abpetitidn

for import relief. And, this is precisely what occurred in

18/ Report at A-39-40 and A-49.

19/ In the past Commissioners have frequently looked for a
correlation between imports and profitability when they perform
the statutory analysis of considering the impact of imports on
domestic producers of like products. See, for example, "Views
of the Commission," Motorcycle Batteries from Taiwan, Inv. No.
731-TA-42 (Final), USITC Pub. 1228 (March 1982) at 9. More
recently, I found such a correlation in Heavy-Walled
Rectangular Welded Carbon Steel Pipes and Tubes from Canada,
Inv. No. 731-TA-254 (Final), USITC Pub. 1808 (Feb. 1986) at
31-320

Former Chairmah Bill Alberger frequently employed
coxrelation analysis, especially when writing a negative
determination. See Bicycle Tires and Tubes from Taiwan, Inv.
No. 731-TA-94 (Preliminary), USI®C Pub. 1258 (June 1982) at 19,
and Lamb Meat from New Zealand, Iny. No. 701-TA-80
(Preliminary), USITC Pub. 1191 (Nowv. 1981) at 20.
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1985 after counsel for the Ad Hoc Committee of Domestic Fuel
Ethanol Producers filed petitions on February 25, 1985.

One can not overlook the impact the pending countervailing
duty and antidumping investigations have had on the pattern of
Brazilian imports. Both the Cémmission and our reviewing court
have held that the posting of bonds and the pendancy of cases
may account for a reduction in the increase of imports entering
the United States and that an antidumping order can be presumed
to distort the meaning of observable data regarding present
conduct in the U.S. market. 20/ By analogy, a pending case
which contains allegations of critical circumstances would
serve to curtail imports under investigations and distort
short-term data.

Domestic petitioner originally alleged critical
circumstances, and had Commerce made an affirmative
determination on this point the Brazilians might have been
subjected to a significant duty based on the Customs value of

Brazilian fuel ethanol. 21/

20/ Anhydrous Sodium Metasilicate From France, Inv. No.
731-TA-25(Final), USITC Pub. 1118 (December 1980) at 6; Rhone
Poulenc, S.A. and Rhone Poulenc, Inc. v. United States 592 F.
Supp. 1324, 1325 (1984). See Also Television Receiving Sets
From Japan Inv. No. AAl1921-66, TC Pub. No. 367 (March 1971) at
8; Matsushita Electric Industrial Co. v. United States 569 F.
Supp. 853, 862 (1983), motion for rehearing denied 573 F. Supp.
122 (1983).

21/ Note that if Commerce had made a finding of critical
circumstances then a significant duty would have been imposed
and would have included imports that had entered 90 days prior
to Commerce's published preliminary determination.
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As my colleagues know, to make such a determination
the Department of Commerce generally looks at a three or
four-month period before and after the date a petition for
relief is filed. Since there was a pronounced increase in
fuel ethanol from Brazil in the four-month period prior to
February 25, 1985, when the petition was filed, the Brazilians
might have faced even steeper duties had there not been a
significant decline in Brazilian imports in the months
immediately afterward.

Indeed, fuel ethanol imports from Brazil decreased
dramatically =-- down 37 percent for the January-November 1985
period when compared with the same interim period for
1984. 22/ And, as one might suspect this decline in imports
coincided with an improvement in the domestic industry's
profitability. Net sales increased from $579 to $836 million
and operating income rose from a negative figure to $50
million. The key ratio of operating income to net sales
improved from a negative figure in the first 11 months of 1984
to a positive 6 percent in the same interim period of 1985. 23/

Some of my colleagues may seek to explain away this
pattern, asserting instead that the Commission should base its
determination on 1985 data. After all, if one looks at the

most recent months imports are down and the industry appears

22/ Report at A-38.
23/ Report at A-30.
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healthier. But such analysis seems myopic in light of
Commission practice, decisions by our reviewing court, and the
trends reflected over the entire record of this investi-
gation. 24/

Now let's examine the effect imports have had on domestic
prices. Commission data show significant underselling of
Brazilian ethanol at both the distributor and end-user levels
in five states where delivered price comparisons could be made.
25/ During the period of this investigation imported ethanol
was sold primarily in bargeload quantities. 26/ And, the
majority of distributors' delivered purchase price comparisons
involving these bargeload shipments show that suppliers of

Brazilian ethanol have been underselling the domestic market.

24/ Nor should one rely on elasticity analysis in rebutting
the factual record of this investigation. 1In EC-J-010
(Jan 7, 1986) at 9, the ITC's Director of Economics notes that
elasticity estimates "are usually not very reliable, are seldom
statistically significant, and only rarely are sufficient price
data available to allow empirical estimates of elasticities of
substitution at the product level." Any effort to rely on
elasticities would seem to be another instance where ". . . a
theoretical model, based on a set of assumptions, may be
outweighed by real world data." Maine Potato Council v. U.S.,
613 F. Supp. 1237, 1244 (CIT 1985), footnote 8.

25/ Report at A-51-53.

26/ Report at A-41 (footnote 4). Reporting importers stated
that between 75 and 80 percent of total 1984 imported ethanol
sales were shipped by barge.
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For example, in Florida, Brazilian ethanol sold for as much as
16 percent below the price of U.S.-produced ethanol. 27/ And,
in Illinois, Brazilian ethanol sold for as much as 12 percent
below the price of domestically-produced ethanol. 28/

A similar pattern of Brazilian under;elling exists when
end-user purchases are compared. Almost all of these show
Brazilian ethanol underselling domestic ethanol. 29/ Because
price is reportedly the major sourcing determinant in most
purchases of fuel ethanol 30/, and because Brazilian and
U.S.-produced ethanol are physically fungible, 31/ it is
reasonable to assume that even small levels of underselling
could be expected to cause domestic fuel ethanol producers to
either reduce their prices or lose sales.

Obviously, changes in state and federal tax incentives as

well as differing state tax treatment for domestic and imported

fuel ethanol complicate any analysis of price trends. Even so,
evidence available to the Commission demonstrates that
lower-priced Brazilian imports of fuel ethanol had a negative

effect on prices of U.S. produced ethanol. For instance, in

27/ Report at A-50-51.

28/ Report at A-83. Of the bargeload price comparisons
underselling occurred in 57 percent of the Florida comparisons,
100 percent of the Illinois comparisons and 40 percent of the
Ohio comparisons.

29/ Report at A-53. Eight of the nine price comparisons
examined by the Commission showed underselling by suppliers of
Brazilian ethanol.

30/ Report at A-55.

31/ Office of Economics Memo EC-J-094, at 1.
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late 1984 when Internor, the principal importer of Brazilian
ethanol, brought in large quantities of fuel ethanol to avoid
an impending 10 cent per gallon increase in the duty for
ethanol, prices of U.S.-produced ethanol declined by an average
of 10.5 percent in ail five states examined by the

Commission. 32/ Indeed, several confirmed lost revenue
allegatiéns indicate that lower-priced Brazilian ethanol
available during late 1984 aggravated gasoline price declines
during that period, forcing U.S. producers to lower their
ethanol prices. 33/

Complete price trends are best analyzed in the Florida
market, where Brazilian and domestic ethanol received equal tax
treatment during the entire period under investigation, and are
therefore directly competitive. 34/ The prices of both
U.S.-produced and imported ethanol sold in Florida declined by
much more than could be expected during January 1984-October
1985, given the changes in state and federal tax incen-
tives. 35/ Additionally, the fact that Florida ethanol prices
were less closely related to the price of wholesale gasoline
than in other markets analyzed indicates to me that the
presence of unfairly traded Brazilian imports had a strong

impact on prices in Florida. 36/

32/ Report at A-39, A-44.

33/ Report at A-56-62.

34/ Report at A-47.

35/ Report at A-44 (footnote 3).

36/ Domestic producers located in the Midwest are able to
serve the Florida market by barging product down the
Mississippi River. 35
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Before concluding this section, let me comment briefly on
weighing causes in Title VII investigations. The legislative
history indicates clearly that unfairly traded imports need not
be the "principal, a substantial, or a significant cause of
material injury." 37/ It is sufficien£ for an affirmative
determination that the unfairly traded imports be only a

contributing cause. Our reviewing courts have emphasized this

point in several determinations. For example, in Gifford-Hill

Cement, the U.S. Court of International Trade stated: ". . .
the Commission must rule in the affirmative if it finds even
slight contribution from imports to material injury." 38/ From
my standpoint, the substantial evidence of import penetration,
price undercutting, and price depression discussed in the
preceding pages is more than the "slight contribution" to

injury required for an affirmative determination. .

Threat of Injury

Even if I had not determined that dumped and subsidized
Brazilian fuel ethanol imports were a cause of material injury,

an examination of the factors the Commission must consider

37/ See S. Rep. No. 249, 96th Cong., 1lst Sess. 74-75 (1979)
and H.R. Rep. No. 96-317, 96th Cong. 1lst Sess. 47 (1979).

38/ Gifford-Hill Cement Company v. U.S., 615 F. Supp. 577,
584 (CIT 1985). See also British Steel Corporation v. U.S.,
593 F. Supp. 405, 413 (CIT 1984). .

36



37

in threat analyses compels a determination of threat of
material injury. The statute instructs the Commission to
consider, among other relevant economic factors, eight specific
criteria. These include the nature of any subsidy; production
capacity:; any rapid increase in market penetration; the
probability of price depression or suppression; any substantial
increase in inventories; the presence of underutilized capacity
in the exporting country; demonstrable trends indicating the
probability of importation causing actual injury; and the
potential for product shifting. 39/

Petitioners have alleged that the subsidies determined by
Commerce were export subsidies and nothing in the record
compels a different conclusion.

On the basis of information supplied to the Commission by
representatives of the Brazilian producers, it is clear that
Brazil has a large and rapidly growing capability to produce
ethanol (both hydrous and anhydrous). From a level of
2.2 billion gallons in 1982-1983, Brazil's effective produétion
capacity rose at an average annual rate of about 14 percent to
3.3 billion gallons in 1985-1986. By 1987-1988 production
capacity is expected to reach 3.7 billion gallons. 40/

Separate data were not availgble on Brazil's capacity to

produce anhydrous ethanol, but information available to the

39/ 19 U.S.C. 1677 (7) (F).
40/ Report at A-34.
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Commission indicates that sufficient capacity exists to sharply
increase domestic production. For example, in 1982-1983
Brazilian production of anhydrous ethanol was approximately

900 million gallons, more than three times U.S. capacity and
more than four times U.S. production in’that time period.

Market penetration has increased rapidly over the period of
investigation. Imports of fuel ethanol from Brazil captured a
significant share of the U.S. market in 1982. This share
increased in 1983 and more than doubled in 1984. Although
there was a decrease in 1985, the import penetration figure
remained at an injurious level. 41/

The discussion in this opinion shows that imports of fuel
ethanol from Brazil have entered the U.S. at prices that have
had a depressing effect on domestic prices and consequently
captured a significant share of the domestic market. Because
of the established pattern of low-priced Brazilian imports into
the U.S. and the fact that the U.S. is Brazil's only potential
export market for ethanol, it is more than probable that long
term import trends will continue.

Inventories of U.S. producers increased significantly in
1983 and remained at that level in 1984. Interim figures for
1985 indicate a decline from the comparable period in 1984 but

1985 figures remained high above 1982 figures. 42/ Importers'

41/ Report at A-39-40.
42/ Report at A-28.
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inventories more than doubled in 1983 and more than tripled in
1984. In 1985, importers sold from their massive inventories
in order to avoid additional duties and their inventories
dwindled to near zero. 43/

The Brazilian capacity to produce ethanol is staggering,
and respondents have confirmed that there are virtually no
plant-cabacity limitations that would restrict the production
of ethanol (hydrous or anhydrous). Further, respondents
confirm that there is excess capacity (at least until 1990) to
produce ethanol in Brazil. 44/

Adverse trends that indicate a probability that the
importation of dumped and subsidized ethanol will be the cause
of actual injury is evidenced by the proven ability of Brazil
to change the production and marketing of ethanol very rapidly
and the effect of Brazilian imports on the U.S. market over
time. Brazil has demonstrated a remarkable ability to shift
rapidly its production and marketing of fuel ethanol in
response to changing market conditions. Brazilian production
fell 25 percent in 1983, dropped another 16 percent in 1984,
and then rose 28 percent in 1985. 45/ Even more drastic are
the changes in amounts of fuel ethanol exported from Brazil.
These exports rose 357 percent in 1984, and then fell 60

percent in 1985. 46/ When the imposition of an increased

Report at A-33.
Report at table 10 and at A-20-21.
Report at A-34.
Report at A-34.

GlEEE
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duty in January 1985 promised to depress Brazilian ethanol
priceé and profits, the Brazilians quickly boosted exports to
avoid the sharp increase in U.S. duties. 47/ The effects of
Brazilian fuel ethanol imports have been outlined earlier.

When these factors are considered in 1£ght of Brazil's need to
satisfy debt-service obligations and the fact that the U.S. is
the only available export market for Brazilian' ethanol, 48/ it
is more than probable that absent CVD duties, the upward trends
of imports will continue and have an adverse effect on the
domestic industry.

Finally, the potential for product shifting in Brazil is
evidenced by the fact that Brazilian ethanol production is
based on sugarcane production, and a major percentage of
Brazilian growers of sugarcane produce both marketable sugar

and ethanol. Therefore, sugar production could easily be

decreased to allow for increased ethanol production.

Commission Discretion:

It is not my responsibility to assess the correctness of
the Commission majority's final determination, but I do wish to
offer my perspective on several important points. First, it
appears that some members of the Commission majority may have

rendered a determination that is "not in accordance with law."

47/ Report at A-16-17.
48/ Report at A-33-35.
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I use the word "may" deliberately, because it is not
practical for the Commissioners to exchange views and respond
fully to one another's argumentation and still meet the tight
statutory deadlines. Conseguently, my impressions of the
majority's point of view are based on past practice, and their
written views in recent cases, not on first-hand review of
their opinions in this investigation.

Even so, it is arguable that some members of the majority
may not have applied properly the statute, legislative history,
and existing case law to the facts at hand. Indeed, some seem
determined to revise the statute under the thin veil of

administrative discretion.

1. Proxies for the Statute?

In examining the impact of imports on the affected
industry, one of my colleagues frequently seems to ignore
statutory criteria and chooses instead to focus on five factors

which, "when viewed together, serve as proxies for the inquiry

¥
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that Congress has directed the Commission to undertake."

(emphasis added) 49/ She says:

The stronger the evidence of the following . . . the more
likely that an affirmative determination will be made:

(1) large and increasing market share, (2) high dumping
margins, (3) homogeneous products, (4) declining prices and
(5) barriers to entry to other foreign producers (low
elasticity of supply of other imports). 50/

49/ This analysis is more fully developed in Certain _
Raspberries from Canada, Inv. No. 731-TA-196 (Final), USITC
Pub. 1707 (June, 1985) at 11-19, especially 12-13. My
colleague says: ". . . it seems that the statute directs the
causation analysis to two basic factors: volume of imports and
the effects of the LTFV imports on prices. This is not much
guidance. . . . The mere presence of LTFV imports is not
sufficient to establish causation." (emphasis added)

On substituting "proxy" criteria for the statute, see, for
example, Certain Carbon Steel Pipes and Tubes from the People's
Republic of China, the Philippines, and Singapore. Invs. Nos.
731-TA-292 through 296 (Preliminary), USITC Pub. 1796
(Dec. 1985) at 26, and Certain Welded Carbon Steel Pipes and
Tubes from Taiwan, Inv. No. 731-TA-211 (Final), USITC Pub. 1799
(Jan. 1986) at 16. Occasionally, the five factors -are
described with slightly different language. In Natural
Bristle Paint Brushes from the People's Republic of China, Inv.
No. 731-TA-244 (Final), USITC Pub. 1805 (Jan. 1986) at 16,
these are purported to be "proxies for the injury analysis that
Congress has directed the Commission to undertake." (emphasis
added) . _

But, in several more recent cases the five factors are
"proxies for the injury that Congress has directed the
Commission to undertake." (emphasis added) See, for example,
Low-Fuming Brazing Copper Wire and Rod from South Africa, Inv.
No. 731-TA-247 (Final), USITC Pub. 1790 (Jan. 1986) at 15, and
Dynamic Random Access Memory Semiconductors of 256 Kilobits and
Above from Japan, Inv. No. 731-TA-300 (Preliminary), USITC Pub.
1803 (Jan. 1986) at 29.

50/ Iron Construction Castings from Canada, Inv. No.
731-TA-263 (Final), USITC Pub. 1811 (Feb. 1986) at 23.
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I reject the notion that one may apply a "proxy," or
substitute, for an unambiguous statute that spells out specific
criteria -- such as the volume of imports, evidence of price
undercutting, price depression or suppression, and other
factors that Congress has expressly instructed the Commission
to consider. Nor, is it likely that Congress intended for
Commissioners to stray far from the specific statutory criteria
and to rely in the absence of compelling circumstances on the
phrase "all relevant factcrs" as an invitation to substitute
abstract economic models for specific criteria designated in

the statute.

2. Underselling "Not Probative"?

Nonetheless, in a series of opinions, several Commissioners
among those in the majority in this investigation have
indicated that they do not consider some of the statutory
criteria relevant or appropriate. Although the statute
instructs the Commission to look at price undercutting, 51/ two

of my colleagues hold that "evidence of underselling is

51/ At the request of one of these Commissioners on October
3, 1985, the Director of Economics prepared a lengthy
memorandum analyzing Title VII causation analysis from an
economics perspective. This analysis stresses the difficulties
of using pricing data in Commission investigations. See
Director, Office of Economics to the Vice Chairman, "Title VII
causation analysis, especially underselling and lost sales" in
EC-J-010, January 7, 1986.
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ordinarily not probative on the issue of causation." 52/ They
assert that when imports undersell domestic products, the price
differences "are usually explained by differences in the items
compared. Rarely will the characteristics of the imported
product exactly match those of the domestic product." 53/ A
third Commissioner -- also among the majority in this case --
"believes‘that evidence of underselling should be used only

with caution." 54/

52/ Heavy-Walled Rectangular Welded Carbon Steel Pipes and
Tubes from Canada, Inv. No. 731-TA-254 (Final), USITC Pub. 1808
(Feb. 1986), p. 11 One of these Commissioners says elsewhere
that "Firms, whether foreign or domestic, generally charge the
most they can for their product. As a result, price
differentials are usually accounted for by differences in the
product or associated services. Thus, 'underselling' based on
a comparison of transactions' prices often has no relevant
economic content. Price undercutting refers to predatory
pricing behavior whereby a firm lowers its prices to drive out
competitors in order to gain monopoly power." See footnote 59
in Iron Construction Castings from Brazil, Canada, India, and
the People's Republic of China Invs. Nos. 701-TA-249 and
731-TA-262 through 265 (Preliminary), USITC Pub. 1720 (June
1985) at 18.

From my own point of view, this passage contains a number
of unsupported assertions about business behavior, pricing and
the like which are used to disregard statutory criteria written
by Congress and signed by the President.

53/ Certain Welded Carbon Steel Pipes and Tubes from Turkey
and Thailand, Invs. Nos. 701-TA-253 and 731-TA-252 (Final),
USITC Pub. 1810 (Feb. 1986) at 44.

54/ Heavy-Walled Rectangular Welded Carbon Steel Pipes and
Tubes from Canada, Inv. No. 731-TA-254 (Final), USITC 1808
(Feb. 1986) at 11.
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3. Lost Sales "Rarely Determinative"?

With respect to lost sales information -- another criterion
familiar to traditional Commission analysis -- the same three
Commissioners have stated that "the presence or absence of
confirmed lost sales is rarely determinative or persuasive on
the question of a causal link between LTFV imports and material
injury to the domestic industry." 55/56/

On another aspect of the lost sales question, two of my
colleagues even suggest that any attempt to determine whether
the domestic industry has lost sales to imports is necessarily
biased. They say: ". . . the Commission's sampling method is
biased, [emphasis added] e.g., we do not ask how many foreign
sales are lost to domestic producers' sales." 57/ To me, this
claim of bias appears to display confusion about the nature of
the International Trade Commission's statutory role. Under
U.S. law, the Commission must determine whether U.S. imports

injure the domestic industry. Presumably, other countries have

55/ See Heavy-Walled Rectangular Welded Carbon Steel Pipes
and Tubes from Canada, Inv. No. 731-TA-254 (Final), USITC Pub.
1808 (Feb. 1986) at 12.

56/ While the term "lost sales" does not appear in Title VII,
19 U.S.C. 1677(7)(C) (iii) (I) does require the Commission to
evaluate a "decline in . . . sales" as part of its impact
analysis. Nonetheless, the Court of International Trade has
upheld the traditional Commissjon practice of using lost sales
analysis as a signal of imports impacting the domestic
industry. The Court says: "Sales lost due to underpricing is
an important test of injury in the case of fungible goods."
Gifford Hill Cement Company v. U.S., 615 F. Supp. 577, 586 (CIT
1985) .

57/ Certain Welded Carbon Steel Standard Pipes and Tubes from
Turkey and Thailand, Invs. Nos. 701-TA-253 and 731-TA-252
(Final), USITC Pub. 1810 (Feb. 1986) at 10.
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administrative mechanisms, like the ITC, charged with
determining whether their own domestic industries have been
injured by U.S. exports. And it is not our responsibility to
query foreign producers and importers apout sales they may have
lost to U.S. industries. As noted earlier, the Commission need
only determine that imports are a contributing cause of

material injury to the domestic industry.

4. Import Volume "Not Useful"?

Nor do some of my colleagues consider another statutory
criterion, import volumes, a reliable indicator. Two
Commissioners say that "the absolute volume of imports is not a
useful indicator of causation," when there are sharp increases
in domestic consumption. 58/ I disagree with that point of
view. In the present case, ethyl alcohol from Brazil, U.S.
consumption has risen steadily, and before the filing of this
petition imports climbed sharply both in absolute terms and as
a share of consumption. As noted in our earlier discussion,
there appears to be a correlation between rising import levels

and injury to the domestic industry's profitability. From my

58/ Heavy-Walled Rectangular Welded Carbon Steel Pipes and
Tubes from Canada, Inv. 731-TA-254 (Final), USITC Pub. 1808
(Feb. 1986) at 10. In a memorandum (EC-J-010) circulated on
January 7, 1986, at the request of one Commissioner, the
Commission Director of Economics concludes that "looking at the
level or existence of imports as the cause of injury would not
only be inconsistent with the [GATT] Agreement on
Interpretation, it would be inconsistent with most of the
language of Section 771(7)(C)." See p. 10.
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perspective the record of this investigation contains ample
evidence to rebut my three colleagues' assertion. 1In the
present investigation, the absolute volume of imports is a very

useful indicator of causation.

5. Presumptive Tests?

Another practice emerging in Commission determinations
which also appears to lack any statutory basis whatsoever is
the use of explicit presumptive tests for weighing the impact
of imports. For example, one colleague asserts the presumption
"that imports cannot be a cause of material injury if the
import penetration ratio is below 2.5 percent. This
presumption," she continues, "can be rebutted by a showing that
both supply and demand are inelastic." 59/

This requirement that a petitioner must use supply and
demand analysis to rebut a presumption that an import
penetration ratio below 2.5 percent cannot be the cause of
injury would appear to conflict with the intent of Congress as
expressed in the legislative history. The House Ways and Means

Committee has said:

59/ See footnote 58 in Iron Construction Castings from
Brazil, Canada, India, and the People's Republic of China,
Invs. Nos. 701-TA-249 and 731-TA-262 through 265 (Preliminary),
USITC Pub. 1720 (June 1985) at 18. See also Carbon-Steel
Structural Shapes from Norway, Inv. 731-TA-234 (Final), USITC
Pub. 1785 (Nov. 1985) at 9. The analytical basis for this
presumption, complete with demand and supply curves, is
discussed in Certain Welded Carbon Steel Pipes and Tubes from
Thailand and Venezuela, Invs. No. 701-TA-242 and 731-TA-252 and
253 (Preliminary), USITC Pub. 1680 (April 1985) at 19-30.
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. . . the petitioner will not be required to bear the
burden of proving the negative, that is, that material
injury is not caused by such other factors, nor will the
ITC be required to make any precise mathematical
calculations as to the harm associated with respect to such
factors. (emphasis added) 60/

Such a burdensome requirement means. that domestic
petitioners must use abstract economic theories and models,
along with~factual data, to help demonstrate that imports are,
in fact, injuring them. I consider this an unreasonable and
unrealistic requirement. Not only is there no statutory basis
for such a presumption but adherence to this practice, in
effect, requires each domestic industry seeking relief to hire
a consulting economist, thus adding to the costs of all
parties =-- domestic and foreign -- to our proceedings. 1In
addition such an approach makes it more difficult for very
small firms with limited financial resources to rely on trade

remedies to offset dumped or subsidized imports. 61/

6. Inconsistent Margins Analysis?

Another issue that comes up frequently in Commission
opinions discussing causation is margins analysis. 62/ Three
members of the Commission majority in the present investigation

presume that with an "extremely low dumping margin" from the

60/ House Ways and Means Committee, Trade Agreements Act of
1979, p. 47.

61/ Congressional concerns regarding the availability of U.S.
trade laws to small businesses were the focus of the 1984
amendments to the Tariff Act of 1930. 19 U.S.C. 1339.

62/ In a memorandum (EC-J-010) circulated on January 7, 1986,
at the request of a colleague, the Commission's Director of
Economics appears to encourage the use of margins analysis. He
says: "And if Title VII [of the Trade Agreements Act of 1979]
is consistent with the GATT, then the Commission must consider
the dumping margin or the level of the subsidy in making its
injury determination." See p. 26.
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/
Department of Commerce, "a very special set of circumstances

would have to exist in the domestic market for imports to cause
injury to the domestic industry." 63/ Consequently, they use
the low dumping margin as a reason for a negative
determination.

But, when the dumping margin is "extremely large," no
opposiﬁe presumption prevails. Frequently, in such
circumstances as the present, where a dumping margin approaches
100 percent, these colleagues appear to ignore the implications
of margins analysis altogether and reach for an alternative
rationale for a negative determination. It is certainly
arguable that with a 98.8 percent dumping margin that "a very
special set of circumstances would have to exist in the
domestic market for imports" not "to cause injury to the

domestic industry." 64/65/66/

63/ Heavy-Walled Rectangular Welded Carbon Steel Pipes and
Tubes from Canada, Inv. No. 731-TA-254 (Final), USITC Pub.
1808, at 14.

64/ It is generally known that I do not favor the practice
of examining margins. My latest discussion of this subject
appears in Heavy-Walled Rectangular Welded Carbon Steel Pipes
and Tubes from Canada, Inv. 731-TA-254 (Final), USITC pub.
1808 (Feb. 1986) at 28-29. Former Vice Chairman Michael J.
Calhoun offered a profound criticism of margins analysis in
Certain Steel Wire Nails from the Republic of Korea, Inv. No.
701-TA-145 (Preliminary), USITC Pub. 1203 (March 1982) at
15-22.

65/ Indeed, based on CIT's discussion in The Maine Potato
Council v. The United States, 613 F. Supp. 1237, 1242 (CIT
1985), there would appear to be considerable question about
whether the Commission has any authority under the statute
even to consider the size of margins in making its
determination. The Court cites the colloquy on the floor of
the House which suggests that Congress did not confer
authority on the Commission to base determinations on the
subsidy level or dumping margin. In that colloquy Chairman
Sam Gibbons told a colleague that he, Congressman Ed Jenkins,

(Footnote continued on the next page.) 49
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65/ (Continued)

"is correct" in believing that certain language in the Trade
and Tariff Act of 1984 does not give the Commission authority
to base its decisions on the dumping margins or subsidy
levels. 96 Cong. Rec. H7908-09 (July 26, 1984).

66/ When dumping margins are large, the advocates of margins
analysis sometimes overlook this fact,,and find other reasons
for a negative determination. For instance, in a recent
cellular mobile telephone case, the Department of Commerce
found dumping margins of between 88 and 107 percent for major
Japanese electronics firms. A Commissioner who frequently
employs a five-step analysis, which includes dumping margins,
made no mention of this subject in a negative determination.
See Cellular Mobile Telephones and Subassemblies Thereof from
Japan, Inv. No. 731-TA-207(Final), USITC Pub. 1786 (Dec. 1985)
at 22-34. The same occurred in oil country tubular goods from
Spain where dumping margins were between 70 and 83 percent.
See 0il Country Tubular Goods from Argentina and Spain, Inv.
731-TA-191 and 195 (Final), USITC Pub. 1694 (May 1985),
especially at 19-21. However, in a recent photo album case
where Korean producers were assigned 64.81 percent dumping
margins, the same Commissioner did cite the high margin of
dumping as a basis for an affirmative determination. See
Photo Albums and Photo Album Filler Pages from Hong Kong and
the Republic of Korea, Inv. No. 731-TA-240 and 241 (Final),
USITC Pub. 1784 at 19-20.
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7. Profitability "Suspect"?

Revisionism does not stop with causation analysis. It now
extends to injury analysis. Where the issue of material injury
is pivotal to the disposition of a countervailing duty or
anti-dumping investigatiqp, some Commissioners display a
similar enthusiasm for substituting proxy tests, theoretical
presumptions, and complex economics models for plain statutory
language. Indeed, the trend toward revisionism, in which
Commissioners substitute their own tests for the statute, has
gone so far that even a domestic industry with negative gross
profits is presumed not to be experiencing injury by some
Commissioners. 1In a recent pipe-and-tube investigation,
according to my colleagues in their written opinion, negative
profits must be biased because "sustained negative gross
profits are not rational for a firm. Continued production is
not rational when revenues are less than variable costs." 67/
To me, such a statement implies that if firms are losing money,'
they do not deserve to exist, even though dumped or subsidized
imports are a cause of that material injury. Obviously, I
disagree, and find nothing in the statutory language or

legislative history to justify such a position.

67/ Certain Welded Carbon Steel Pipes and Tubes from Turkey
and Thailand, Invs. Nos. 701-TA-253 (Final) and 731-TA-252
(Final), USITC Pub. 1810 (Feb. 1986) at 39.
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Perhaps I am misreading my colleagues' analysis, and thus
misinterpreting the outcome of recent cases. However, the net
effect of some of my colleagues' reasoning has been to discard
the carefully crafted statutory tests and to revise the law by
administrative fiat. In my view the Commission's statutory
findings cannot and should not be made by improvising a host of
dubious, afbitrary, and illegitimate analytical techniques,
such as "proxies," "presumptive tests," and "elasticities," to
rationalize negative determinations. The statute is generally
clear, and those of us charged with administering it have no
business substituting academic fictions for the factual record
and our own judgment.

Since the Trade Agreements Act of 1979 was implemented,
most Commissioners have tried to administer our trade laws with
fairness and impartiality. From time to time our reviewing
courts may have disagreed with individual Commission decisions,
but the Commissioners generally have worked diligently and in a
nonpartisan manner to apply the law as it was written by
Congress. And from this sensitivity to statutory construction
and legislative intent has emerged an extensive corpus of case
law that establishes a transparent framework for the
predictable administration of our trade laws.

To me the new revisionism is a threat to the fairness,
predictability, and integrity of our trade law system. In
devising substitutes for the statute, the revisionists offer
the parties only proxies, presumptions and abstractions, not
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the certainty of consistent statutory interpretation. Parties
-- both domestic and foreign =-- cannot be sure what factors
will be dispositive when statutory standards are explained
away, bent, or simply disregarded.

In closing, it is appropriate to call my colleagues'
attention to the recent Court of Appeals for the Federal
Circuit opinion sustaining the Commission's deterﬁination in

American Lamb Meat. 1In this decision our reviewing court

addressed the issue of how the Commission and the courts might
best determine congressional intent. The court said
succinctly: "We begin with the best source of congressional

intent, the statute. . . ."(emphasis added). 68/

68/ American Lamb Company Vv. the United States, slip opinion,
p. 16.
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INFORMATION OBTAINED IN THE INVESTIGATIONS
Introduction

On February 25, 1985, petitions were filed with the U.S. International
Trade Commission and the U.S. Department of Commerce (Commerce) by counsel on
behalf of the Ad Hoc Committee of Domestic Fuel Ethanol Producers. 1/ The
petitions allege that imports of certain ethyl alcohol (fuel ethanol) 2/ from
Brazil are being subsidized by the Government of Brazil and, in addition, are
being sold in the United States at less than fair value (LTFV) and that an
industry in the United States is materially injured and threatened with
material injury by reason of such imports. Accordingly, effective February
25, 1985, the Commission instituted preliminary countervailing duty and
antidumping investigations Nos. 701-TA-239 (Preliminary) and 731-TA-248
(Preliminary) under the applicable provisions of the Tariff Act of 1930
(19 U.S.C. §§ 1671b(a) and 1673b(a)) to determine whether there is a
reasonable indication that an industry in the United States is materially
injured, or is threatened with material injury, or the establishment of an
industry in the United States is materially retarded, by reason of imports of
such merchandise into the United States.

On the basis of information developed during the course of those
investigations, the Commission determined that there was a reasonable

1/ The Ad Hoc Committee of Domestic Fuel Ethanol Producers comprises the
following: New Energy Co. of Indiana, South Bend, IN; Graf Feed and Fuel
Alcohol, Watertown, MN; Midwest Grain Products, Inc. (formerly Midwest
Solvents Co.), Atchison, KS; South Point Ethanol, South Point, OH; Archer
Daniels Midland Co., Decatur, IL; Pekﬂn Energy Co., Pekin, IL; Bio-Chemical
Energy, Palm Harbor, FL; Grudem Brothers Co., St. Paul, MN; KV Alternatives,
Inc., Morton, MN; Alcon Industries, Inc., Houston, MN; Byron Elevator Co.,
Byron, MN; Southern Ethanol, Palm Harbor, FL; Dawn Enterprises, Walhalla, ND;
and the Ohio Farm Bureau Corp., Columbus, OH. The petition is supported by
the 0il, Chemical, and Atomic Workers International Union. According to the
petitions, "The Committee members represent 69 percent of domestic fuel
ethanol production capacity"” and "represent a substantial majority of domestic
fuel ethanol production.”

In a letter dated May 6, 1985, the Commission was informed by counsel for
the Ad Hoc Committee of Domestic Fuel Ethanol Producers that the A.E. Staley
Manufacturing Co., Decatur, IL, was withdrawing as a member of the committee.

2/ The ethyl alcohol (ethanol) covered by these investigations is fuel ethyl
alcohol (fuel ethanol), provided for in item 427.88 of the Tariff Schedules of
the United States (TSUS) as ethyl alcohol for nonbeverage purposes. The U.S.
Department of Commerce has included mixtures of fuel ethanol, provided for in
items 430.10, 430.20, and 432.10 of the TSUS, within the scope of these
investigations. Other blends may be included in the scope of the
investigations. Fuel ethyl alcohol is subject to additional duties under TSUS
item 901.50.
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indication that an industry in the United States was threatened with material
injury by reason of imports of the subject merchandise (50 F.R. 15236,
Apr. 17, 1985).

On September 24, 1985, the Commission was notified by Commerce of its
preliminary determination that fuel ethanol from Brazil is being, or is likely
to be, sold in the United States at LTFV, and Commerce scheduled its final
antidumping determination for December 2, 1985. Also, Commerce preliminarily
determined that critical circumstances do not exist (50 F.R. 38871, Sept. 25,
1985). As a result of Commerce's affirmative preliminary determination, the
Commission instituted final antidumping investigation No. 731-TA-248 (Final).
Notice of the institution of the Commission's investigation and of a hearing
to be held in. connection therewith was given by posting copies of the notice
in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register (50 F.R.
41427, Oct. 10, 1985). 1/

On October 28, 1985, Commerce published a notice in the Federal Register
(50 F.R. 43602) postponing its final antidumping duty determination until
January 31, 1986. Accordingly, the Commission published a notice in the
Federal Register of November 14, 1985 (50 F.R. 47123), revising its schedule
for the conduct of the investigation.

Effective November 12, 1985, Commerce preliminarily determined that
certain benefits which constitute subsidies within the meaning of the
countervailing duty law are being provided to manufacturers, producers, or
exporters of fuel ethanol in Brazil. Commerce scheduled its final
countervailing duty determination for January 20, 1986 (50 F.R. 4668l1). As a
result of Commerce's affirmative preliminary determination, the Commission
instituted final countervailing duty investigation No. 701-TA-239 (Final).
Notice of the institution of the Commission's investigation and of a hearing
to be held in connection therewith was given by posting copies of the notice
in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register (50 F.R.
49777, Dec. 4, 1985).

The hearing for antidumping investigation No. 731-TA-248 (Final) and
countervailing duty investigation No. 701-TA-239 (Final) was a consolidated
proceeding for both investigations. 2/ 1In addition, the Commission
established concurrent schedules for the conduct of the two investigations.

Effective January 21, 1986, Commerce postponed its final antidumping duty
determination on fuel ethanol from Brazil (51 F.R. 2746), and on January 23,
1986, the Commission was notified of Commerce's final affirmative

1/ Copies of the Commission's and Commerce's notices are shown in app. A.
2/ A list of witnesses appearing at the Commission's hearing in support of
and in opposition to the petitions is shown in app. B. ‘



countervailing duty determination on fuel ethanol from Brazil. Commerce's
notice of its final affirmative countervailing duty determination was
published in the Federal Register of January 27, 1986 (51 F.R. 3361).
Effective February 14, 1986, Commerce issued its final determination that fuel
ethanol is being, or is likely to be, sold in the United States at LTFV

(51 F.R. 5572).

The Product
Description

Ethyl alcohol, or ethanol, is a monohydric alcohol with the chemical
formula CyH50H. Chemically pure ethanol is a colorless and flammable
liquid that looks like water but has a mild odor. Ethanol is soluble in water
and forms a constant-boiling mixture (azeotrope) with a maximum ethanol
concentration of about 95 percent. 1In order to obtain anhydrous ethanol with
a concentration approaching 100 percent, it is necessary to redistill the
ethanol in the presence of a chemical, such as benzene or cyclohexane, that
breaks the azeotropic bond between ethanol and water. The benzene, or other
chemical, is removed in the distillation process and recycled. Alternatively,
newer methods have been developed to produce anhydrous ethanol by using
"molecular sieves." Molecular sieves allow passage of the water molecule
through the sieve while restricting passage of the larger alcohol molecule,
thereby separating the water from the ethanol.

Ethanol is a constituent of alcoholic beverages such as beer, wine,
whiskey, and gin. The concentration of beverage ethanol is frequently
expressed as "proof spirit;" and 95-percent ethanol is equivalent to 190-proof
ethanol, while anhydrous 100-percent ethanol is equivalent to 200-proof
ethanol. Historically, alcoholic beverages have been heavily taxed, and the
tax is an important source of revenue for many governments. When ethanol
started to become important for industrial applications, it was recognized
that the beverage tax was a burden for many essential manufacturing industries.
To lift this beverage tax burden from industrial users of ethanol, the
Tax-Free Industrial and Denatured Alcohol Act of 1906 was passed. Current
regulations on ethanol stem from this basic legislation. 1/

Basically, the concern of the Federal Government is to prevent tax-free
ethanol from finding its way into beverages. To achieve this, the regulations
call for controls of a financial and administrative type (i.e. bonds, permits,
and recordkeeping) as well as controls of a chemical type. The chemical
controls are denaturants to make the ethanol unsuitable for beverage use.
There are distinct classifications of ethanol, ranging from pure ethanol,
which is subject to the most stringent financial and administrative controls,
to completely denatured alcohol, which calls for little control. The
regulations governing the use of ethanol in the United States are administered
by the Department of the Treasury or, more specifically, the Bureau of
Alcohol, Tobacco, and Firearms (BATF).

1/ Kirk-Othmer Encyclopedia of Chemical Technology, John Wiley & Sons, New
York, 2d ed., vol. 8, pp. 422-470. A3




More than 60 different formulations are used to denature ethanol and all
denaturants are subject to BATF approval. Some of the substances that are
used as denaturants include acetone, ammonia, brucine, ethyl acetate,
gasoline, kerosene, methanol, and pine oil. The denaturant used, of course,
will depend upon the final use of the ethanol. For example, gasoline is a
suitable denaturant for ethanol to be used in motor fuel, while gasoline would
not be suitable for ethanol to be used in chemical synthesis or for most
industrial applications.

On the basis of discussions with producers, importers, and consumers,
fuel ethanol from Brazil is like and directly competitive with fuel ethanol
produced in the United States. Further, these sources have stated that
industrial and beverage ethanol are separate and distinct products from fuel
ethanol and have different customers, specifications, channels of
distribution, and uses.

Manufacturing processes

Ethanol can be produced, in commercial quantities, by fermentation or by
chemical synthesis. The processes are so different that separate discussions
are presented below. From about 1950 until 1980, most nonbeverage ethanol
produced in the United States was made by chemical synthesis. However, with
enactment of legislation designed to promote the production of fuel from
renewable resources, the situation reversed, and now most ethanol is produced
by fermentation processes.

Fermentation processes.--Ethanol can be derived from raw materials in
which the carbohydrate is present in the form of sugar. The many and varied
raw materials used in the manufacture of ethanol by fermentation are
conveniently classified under three types of agricultural raw materials--
sugars, starches, and cellulose materials. Sugar from sugarcane, sugarbeets,
molasses, or fruit may be fermented into ethanol directly. Starches from
grains, potatoes, and other crops must first be hydrolyzed to fermentable
sugars by the action of enzymes from malt or molds. Cellulose from wood,
agricultural residues, and waste from pulp mills must likewise be converted to
sugars, which is usually done by using mineral acids. Once the simple sugars
are formed, enzymes from yeast readily ferment them into ethanol. 1/

Various distillation processes are then used to concentrate the ethanol
from the aqueous solution of 10- to 12-percent ethanol that results from the
fermentation process. Further distillation, in the presence of a chemical
that breaks the azeotrope, is required to concentrate the ethanol to anhydrous
ethanol (100-percent ethanol). As previously noted, a newer method of
producing anhydrous ethanol is by using molecular sieves. Reportedly,
molecular sieve systems can be designed to produce as much as 100 million

- 1/ Kirk-Othmer Encyclopedia of Chemical Technology, John Wiley & Sons, New
York, 2 ed., vol. 8, pp. 438 and 439.
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gallons per year of anhydrous ethanol from hydrous ethanol with water content
ranging from 5 to 20 percent. The advantage of molecular sieves is that less
energy is required to produce anhydrous ethanol than is required by using
azeotropic distillation. 1/

In the United States, virtually all fermentation ethanol is made from
grain, predominately corn, while in Brazil most of the fermentation ethanol is
made from sugar from sugarcane. Descriptions of typical wet- and dry-grain
milling processes that produce the raw material for ethanol fermentation,
along with flowcharts for these processes, are presented in appendix C.

A number of valuable coproducts are produced during the wet-grain milling
process, including the separation of the grain germ. 1In the instance of corn,
the germ is then used to make corn oil and germ meal. Additionally, the solid
grain residue is high in protein and is marketed as animal feed, much of which
is exported from the United States. Starch is separated from the other grain
components and can be marketed, as such, for numerous applications in the
paper and food industries (among others). 1In an integrated plant, some of the
starch can be used to produce corn syrup. Through a chemical process, starch
is converted by enzymes into fermentable sugars for the ethanol plant. Starch
can be, and is in some plants, converted into high-fructose corn sweeteners.

A salable byproduct of the fermentation process is carbon dioxide, which can
be used to produce dry ice or which can be marketed in pressurized containers
for many purposes, including carbonated soft drinks.

There have been allegations by the respondents in these proceedings that
certain fuel ethanol producers, namely the A.E. Staley Manufacturing Co.
(Staley) and the Archer Daniels Midland Co. (ADM), have diverted ethanol
production capacity into the production of high-fructose corn sweeteners.
Staff interviews were conducted during which corporate officials of these
firms were asked to respond to such allegations. 1In addition, Staley and ADM
were requested to provide, in their questionnaire responses, information about
the actual effects on their ethanol capacity and production of flexibility to
produce high-fructose corn sweeteners in lieu of ethanol or vice versa.

* % X gtated that it is not possible to produce high-fructose corn
sweeteners in an ethanol plant nor is it possible to produce ethanol in a
sweetener plant. * * X, However, both plants use starch as the starting
material (feedstock), and the * X X, Therefore, the ethanol and sweetener
plants are designed with * * X, % % % gaid that the "swing'" capacity is
approximately *** percent at * * %X, In other words, alcohol production could
be reduced by about *** percent in order to produce more sweetener and vice
versa. X X %,

¥

X *x x x x . * *

1/ "Process Uses Molecular Sieves to Dry Ethanol," Chemical and Engineering
News, Sept. 23, 1985, p. 24.
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* %X x are the only fuel ethanol producers that use the wet milling
process. All of the other domestic producers that use grain in the production
of fuel ethanol use the dry milling process. 1In the dry milling process, the
only commercial products are ethanol, a high protein residue (dried distillers
grain) and, in some instances, carbon dioxide.

-Synthetic processes.--Synthetic ethanol is produced by the hydration of
ethylene. Ethylene is a hydrocarbon derived from natural gas or petroleum.
The ethylene hydration process involves the catalytic addition of water to
ethylene. Phosphoric acid is commonly used as a catalyst and high
temperatures (300 degrees Celsius) and pressures of about 1,000 pounds per
square inch are required. The reactor operates at low conversion rates so the
unreacted ethylene is recycled back through the reactor. Minor side reactions
result in the formation of small quantities of byproducts such as aldehydes,
higher hydrocarbons, alcohols (other than ethanol), and ethers. 1/

Ethanol is made synthetically in the United States and other industrial
countries that have large petrochemical industries. These countries often
also.produce some fermentation ethanol, frequently for beverage use. Brazil,
however, is not believed to produce significant quantities of ethanol by
chemical synthesis.

Uses

Currently, ethanol has three major end-use markets--beverage use, fuel
use, and a host of industrial uses. Beverage ethanol is highly taxed and is
not the subject of these investigations. Fuel ethanol is specifically named
in the petitions as the product that is the subject of the complaint. 2/

- Representatives of the domestic industry were asked to compare the
characteristics of fuel ethanol with those of industrial ethanol in order to
distinguish, as clearly as possible, the fuel market from the industrial
market. Apparently, at least in the United States, there are distinct market
separations because 95-percent ethanol is not used as motor fuel except in
very limited situations. 3/ However, this is not true in Brazil, where a
large number of automobiles have been specially modified to run on 90- to
95-percent ethanol. 4/ -

A large market has been developed in the United States, through U.S.
Government and State government incentives, for ethanol that can be mixed with
gasoline for motor fuel. These incentives are discussed further in the
section of this report on alcohol fuel tax incentives. The incentives were

1/ Kirk-Othmer Encyclopedia of Chemical Technology, John Wiley & Sons, New
York, 2d ed., vol. 8, pp. 430-438.

2/ Petitions for these investigations, p. 14.

3/ Transcript of conference, pp. 76 and 77.

4/ Ibid, p. 166.
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originally intended to develop production of ethanol from renewable feedstocks
as a partial replacement for gasoline derived from petroleum. Recently,
however, there has been increased emphasis placed on the marketing of ethanol
as an octane enhancer. 1/

To be suitable for blending with gasoline, ethanol must be virtually
anhydrous, because water present in concentrations greater than about 0.5
percent could cause a phase separation of the gasoline from the aqueous
ethanol. If this separation were to occur, an engine fueled from this mixture
would likely stall. It is, therefore, a critical requirement that the water
content be very low for ethanol to be blended into gasohol. On the other
hand, ethanol for motor fuel need not be as chemically pure as that for most
industrial applications. Fuel ethanol usually has trace impurities of
chemicals (such as ethyl acetate, various ketones, aldehydes, and substances
called fusel oils) that will burn in an internal combustion engine and need
not be removed for fuel use. However, these contaminants (some of which are
toxic or odoriferous) must be removed by further purification for most

industrial applications. 2/

Thus, in the United States, ethanol for use in blending with motor fuel
must be anhydrous, or very nearly so, but need not be highly purified. The
denaturant used most often with this ethanol is gasoline. 3/ However, toluene
or mixtures of benzene, toluene, and xylene have been used as denaturants.
Industrially, ethanol has numerous applications including its use as an
intermediate to produce other organic chemicals such as acetaldehyde, acetic
acid, ethyl acetate, ethyl chloride, ethylene dibromide, and ethyl ether,
among others. Ethanol is also widely used as a solvent. Drugs, plastics,
lacquers, polishes, plasticizers, perfumes, and cosmetics are products that
generally use ethanol in their production; and the ethanol for these
applications must be chemically pure, although not necessarily anhydrous.

U.S. tariff treatment

Imports of nonbeverage ethanol are classified in TSUS item 427.88, with a
column 1 (most-favored-nation) duty rate of 3 percent ad valorem. The column
2 rate of duty under item 427.88 is 20 percent ad valorem and is applicable to
imports from those Communist countries and areas specified in general headnote
3(d) of the TSUS.

The rates of duty on imports of ethanol were not reduced as a result of
the Tokyo Round of the Multilateral Trade Negotiations. Thus, there is no
preferential rate of duty for least developed developing countries specified

5

- 1/ Transcript of conference, p. 13, and postconference submission of
Internor Trade, Inc., pp. 5-10.

2/ Transcript of conference, pp. 13 and 14.
3/ Ibid, p. 78.
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in general headnote 3(e)(vi) of the TSUS. Imports of ethanol are not
designated as being eligible for duty-free treatment under the Generalized
System of Preferences. However, such imports from designated beneficiary
countries are eligible for duty-free entry under the Caribbean Basin Economic
Recovery Act.

Ethanol that is imported to be used in producing a mixture of gasoline
and ethanol (e.g., gasohol) or a mixture of a special fuel and ethanol for use
as fuel, or to be used otherwise as a fuel, is subject to a temporary (through
Dec. 31, 1992) additional duty of 60 cents per gallon under the provisions of
TSUS item 901.50. 1/

Mixtures of ethanol and other compounds are principally classified under
one of three mixture provisions of the TSUS, items 430.10, 430.20, or 432.10.
These provisions set forth column 1 rates of duty (4.1 percent or 5 percent ad
valorem) but provide that if a higher rate of duty applies to any of the
components of the mixture, the higher rate will apply to the entire mixture.
Most of the compounds mixed with the ethanol have rates of duty lower than 4.1
or 5 percent ad valorem (i.e., toluene, xylene, and benzene are free of duty
if imported as such).

Customs was first asked to rule, in late 1983, whether the additional
duty imposed by TSUS item 901.50 could be considered part of the duty
applicable to ethanol under the highest component method set forth under the
mixture provisions. Customs held that such additional duty was not properly
added to the 3 percent ad valorem duty provided for nonbeverage ethanol under
TSUS item 427. 88 because item 901.50 applied only to importations of ethanol
c1a551f1ed‘under item 427.88 and not to mixtures containing ethanol classified
under some other TSUS provision (Customs ruling of Nov. 23, 1983, No.
807646). This interpretation was confirmed in a subsequent ruling issued by
Customs in January 1984 and in a letter to the U.S. Ambassador to Brazil on
September 12, 1984.

Customs remained of the foregoing opinion (issuing several additional
letter rulings in June 1985) until it was asked in early July 1985, by
representatives for the domestic ethanol industry, to reconsider its position
for possible error. Evidently, the 1983 Customs ruling was not widely known
until Customs responded to a request for a classification ruling from the
Ambassador to Brazil, thus prompting actions by the domestic fuel ethanol
industry to have Customs reconsider its position. 2/

1/ The article description for TSUS item 901.50 reads as follows: "Ethyl
alcohol (provided for in item 427.88, part 2D, schedule 4) when imported to be
used in producing a mixture of gasoline and alcohol or a mixture of a special
fuel and alcohol for use as fuel, or when imported to be used otherwise as
fuel."

2/ Congressional Record, Sept. 11, 1985, pp. S 11268 and 11269, H 7386-7391.
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Customs suspended the issuance of further rulings regarding the dutiable
status of ethanol mixtures and reexamined its position with respect to the
applicability of the additional duty imposed by TSUS item 901.50. On
August 2, 1985, Customs ruled that its earlier position had been incorrect and
that the additional duty imposed by TSUS item 901.50 is properly considered
part of the duty on all alcohol imported for fuel purposes, including ethanol
imported in mixtures with other compounds. The practical effect of this
decision was to make all of the mixtures at issue (e.g., ethanol mixed with
toluene, xylene, benzene, or motor gasoline) dutiable at the rate applicable
to the ethanol component (3 percent ad valorem plus 60 cents per gallon).
Customs®’ new position was made effective on August 1, 1985, except in the case
of those parties that had previously been issued rulings from Customs that a
lower rate of duty applied. Customs’' new position with respect to the latter
parties was made effective at 5:00 p.m. (local time, port of entry) on the
date of Customs' written notification to those parties that the earlier
rulings issued to them were being revoked. With one exception, such
notification was given on August 2, 1985 (in the one instance, the
notification was given on Aug. 7, 1985).

Customs had been advised during its reconsideration of the rulings that
certain of the parties to whom rulings had previously been issued had entered
into contracts to purchase various ethanol mixtures based on Customs assurance
that the additional duty imposed by item 901.50 would not apply. 1In its
notifications to the parties to whom rulings had previously been issued,
Customs indicated that, in the event such parties made entries of ethanol
mixtures after the effective date of Customs new position and could
demonstrate that those entries were made in reliance on the earlier rulings,
Customs would consider any evidence submitted to that effect. 1In response to
this invitation, each of the parties who had received earlier rulings
submitted to Customs evidence to support their claims that they had entered
into contracts to purchase, over extended periods, substantial quantities of
ethanol mixtures which totaled approximately 450 million gallons of various
ethanol mixtures for fuel use. Several parties to whom Customs had not issued
earlier rulings also submitted material to Customs in support of their claims
that they, too, had entered into contracts to purchase ethanol mixtures based
upon their knowledge of Customs' -prior position. The amounts covered by these
contracts raised the potential importations of ethanol mixtures to over a
billion gallons.

Oon August 27, 1985, after meetings with representatives of all of the
affected parties, Customs issued letters to each of the parties who had
received earlier rulings stating that Customs would permit those parties to
import the ethanol mixtures described in the letter previously issued to them
at the rates set forth in that letter, provided such importations were
determined by Customs to have been made under the terms of the agreements
presented to Customs and were made not later than 5:00 p.m. (local time, port
of entry) on November 1, 1985. Such letter rulings were granted to * * x,
Ultimately, according to Customs, the total volume of fuel ethanol mixtures

authorized by Customs, under its August 27th letters, for entry without the
additional duty of item 901.50, was 43.8 million gallons.
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On August 29, 1985, a complaint was filed by the National Corn Growers
Association, New Energy Co. of Indiana (New Energy), ADM, the Ohio Farm Bureau
Corp., and Staley in the U.S. Court of International Trade challenging the
actions taken by Customs on August 27, 1985, delaying the effective date of
its August 2, 1985, revocations until November 1, 1985.

In their prehearing brief, petitioners call attention to a Customs letter
ruling of January 15, 1986, which would allow duty-free entry under TSUS item
407.16 of certain mixtures of xylenes and fuel ethanol. Reportedly, 18 to 19
million gallons of these blends may be destined for the United States. 1/

At the Commission's hearing for these investigations, counsel for
petitioners alleged that hydrous Brazilian ethanol is being exported from
Brazil to Caribbean Basin countries where it is dried to anhydrous ethanol and
then shipped to the United States free of duty. 2/ Respondents denied that
Brazil has exported ethanol to Caribbean Basin countries. 3/

Tropicana Petroleum built a dehydrating plant in Jamaica and exports to
the United States from this plant began during 1985. Tropicana's plant
reportedly uses hydrous ethanol from Spain. Customs has held that anhydrous
ethanol is a different product from hydrous ethanol and that the Jamaican
anhydrous ethanol from this operation qualifies for duty-free entry into the
United States. The National Corn Growers Association, ADM, and Staley have
challenged Custom's determination in the U.S. Court of International Trade.

The Nature and Extent of Sales at LTFV
and Subsidies

Sales at LTFV

Effective February 14, 1986, the U.S. Department of Commerce determined
that fuel ethanol from Brazil is being, or is likely to be, sold in the United
States at LTFV, as provided in section 735(a) of the Tariff Act of 1930
(51 F.R. 5572). The dumping margins range, according to Commerce's final
determination, from 17.6 to 298.7 percent, and the weighted-average margins
are shown in the following tabulation:

Brazilian firm or LTFV margin
organization (Percent)
Perrobras Comercio International S.A. (Interbras)-- 101.12
Cooperative Central dos Productores de Accure 56.48
de Alcohol de Stado de Sao Paulo (Copersucar)
All others——————— e 98.81

1/ Petitioners prehearing brief at p. 25.
2/ Transcript of hearing at p. 50.
3/ Ibid, p. 221.
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Commerce made comparisons on approximately 90 percent of sales of
Brazilian fuel ethanol to firms in the United States during the period
September 1, 1984, through February 28, 1985.

Based on the allegation that various entities in the Petrobras group of
related firms (P.I.I. in Commerce's notice) were selling fuel ethanol at a
loss, Commerce analyzed P.I.I.'s prices and costs relative to all sales to the
United States during the period of the investigation. Based upon its
analysis, Commerce determined that a substantial portion of P.I.I.'s sales in
the United States were at prices which resulted in substantial losses to
P.I.1. relative to its acquisition costs. Normally, Commerce's determination
of whether there are sales at LTFV focuses on a manufacturer's or producer's
sales. However, according to Commerce, the law recognizes that when a trading
company (middleman) is involved in sales under investigation, that trading
company also can be the cause of LTFV sales. Based on a determination that
P.1.I. was selling fuel ethanol at less than acquisition cost, Commerce
determined that the appropriate level at which to make fair-value comparisons
is on sales by Interbras and its related U.S. subsidiary, Internor, to the
United States.

The petitioners alleged that imports of fuel ethanol from Brazil
presented critical circumstances under the Tariff Act; however, Commerce made
a final negative determination with respect to eritical circumstances.

Subsidies

On January 23, 1986, the Commission was notified of Commerce's final
affirmative countervailing duty determination with respect to fuel ethanol
from Brazil. Effective January 27, 1986 (51 F.R. 3361), Commerce determined
that certain benefits which constitute subsidies within the meaning of the
countervailing duty law are being provided to manufacturers, producers, or
exporters of fuel ethanol in Brazil. The net subsidy is 2.60 percent ad
valorem. PROALCOOL (Brazil's fuel ethanol program), industrial credits to
distillers and agricultural credits to distillers; FUNPROCUCAR (long-term
loans administered jointly by the Banco do Brazil and the Instituto do Acucar
e do Alcool); Instituto do Acucar e do Alcool (IAA) preferential financing;
and income tax exemption for export earnings were determined by Commerce to
confer subsidies. Further, Commerce determined that critical circumstances do
not exist with respect to fuel ethanol from Brazil.

Projects eligible for PROALCOOL financing include the establishment,
expansion, or modernization of a distillery; installation of an agricultural
storage facility; production of raw materials for use in ethanol production;
research and support for the production of raw materials; innovation and
improvement of the technology related to the production and use of ethanol;
and irrigation. Once a project is approved, the producer becomes eligible for
PROALCOOL credit lines administered by the Banco Central do Brasil (BCB) to
finance the startup cost, and PROALCOOL long-term investment loans, which are
to be paid back according to amortization schedules linked to the expected
development of production. To determine whether these loans made to ethanol
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producers in Brazil were made on terms inconsistent with commercial
considerations, Commerce compared PROALCOOL interest rates with the interest
rates available to all agricultural and agro-industrial enterprises in
Brazil. From this comparison, Commerce calculated a net subsidy of 1.65
percent ad valorem associated with the PROALCOOL program. In addition,
Commerce calculated a net subsidy of 0.05 percent associated with the
FUNPROCUCAR long-term loan program.

To determine whether an IAA loan was made :on terms inconsistent with
commercial considerations, Commerce compared the terms of the loans with the
terms of loans made by the Banco Nacional de Desenvolvimento Economico e
Social and its subsidiary agency, the Agencia Especial de Financiamento
Industrial. Using this benchmark, Commerce found that the terms of the IAA
loan are inconsistent with commercial considerations. Because this loan is
limited to a specific enterprise, and provides funds to the borrower at an
interest rate lower than those available from commercial sources, Commerce
determined that the IAA loan confers a net subsidy of 0.12 percent ad valorem.

Under Brazilian law, exporters of fuel ethanol are eligible for an
exemption from income tax on a portion of profits attributable to export
revenue. Because this exemption is tied to exports and is not available for
domestic sales, Commerce determined that this exemption confers an export
subsidy. Commerce measured the benefit by multiplying an indexed value of the
exemption by each company's effective tax rate and dividing the amount by the
value of the distillers' exports. On this basis, Commerce calculated a net
subsidy of 0.78 percent ad valorem.

Petitioners alleged that Brazilian fuel ethanol producers recéive an
"upstream subsidy" through the purchase of subsidized sugarcane inputs.
Petitioners alleged that sugarcane growers in Brazil received loans under the
PROALCOOL program on terms more favorable than normal agricultural credits.
In December 1980, interest rates and eligibility levels on PROALCOOL
agricultural loans were placed on a par with interest rates and eligibility
levels on agricultural loans made with funds provided by the BCB. Commerce
calculated a net subsidy of 0.03 percent, which is de minimis, related to
PROALCOOL loans made to sugarcane growers before December 1980.

In addition, Commerce examined several other programs that were available
to Brazilian sugarcane suppliers, including the PLANALSUGAR research and
development program, regional research and development programs, plantation
roads, SUDENE, and FINEX export financing. Commerce determined that no
upstream subsidies are being paid or bestowed on fuel ethanol.

Commerce's Federal Register notice details a number of programs
determined not to confer a subsidy.
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The U.S. Market

U.S. producers

Petitioners state that there are approximately 145 domestic fuel ethanol
plants with an aggregate annual capacity of 840 million gallons of ethanol. 1/

The petitioners account for a major percentage of this capacity. The
names and reported capacities, as of the end of November 1985, of selected
fuel ethanol producers, compiled from data submitted in response to
questionnaires of the U.S. International Trade Commission, are presented in
the following tabulation:

Capacity
Location (1,000 gallons)
Producer of
fuel ethanol:
* * * * X % %

The largest single domestic producer of fuel ethanol is ADM, Decatur,
IL. ADM is primarily engaged in agriculturally related businesses and
products. The firm buys, sells, trades, and stores grain, and it owns and
operates large grain elevators. Through its milling operations, ADM is
engaged in the production of corn and soybean products including corn and
soybean 0il, corn and soy flour, corn syrup, high-fructose corn sweeteners,
cornstarch, gluten meal, and livestock and poultry feeds.

Another major producer of fuel ethanol is Staley, Loudon, TN. The Loudon
facility is a manufacturing division of Staley Continental, Inc., Decatur,
IL. * * X, New Energy, South Bend, IN, is a large producer of fuel ethanol.
The corporate headquarters of New Energy are located in Washington, DC. Pekin
Energy Co., Pekin, IL, is among the major producers of fuel ethanol. Pekin is
jointly owned by * *x X,

South Point Ethanol, South Point, OH, in addition to the previously named
firms, is a major producer of fuel ethanol. South Point Ethanol is jointly
owned by Ashland Ethanol, Inc., Russell, KY; the Ohio Farm Bureau Synfuels
Investment Co., Inc.; Publicker Gasohol, Inc., Greenwich, CT; and UGI Ethanol
Development Corp., King of Prussia, PA. % X %,

Kentucky Agricultural Energy Corp. (Kentucky Ag. Energy) is majority

owned by * * *  and Midwest Grain Products (formerly Midwest Solvents Co.) is
x X X,

N 1/ Transcript of conference, p. 15.
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As shown in the following tabulation, six petitioners accounted for 83.5
percent of the domestic production of fuel ethanol during January~November
1985, as reported in responses to the Commission's questionnaires:

Producer of ‘ Production as a percent
fuel ethanol of U.S. production
N o KxK
Dawn Enterprises——————— - *kX
Midwest Grain Products-———————-—mmmmm fadade
New Energy—————————— e e e Kk
Pekin Energy CoO——--————mmm e KKk
South Point Ethanol----————cmmmmm e Xk
Total--- - 83.5

For the instant investigations, an updated list of producers of fuel
ethanol was requested from counsel tor the petitioners. This list, compiled
by Information Resources, Inc., contains the names, addresses, capacity, and
other information of over 100 firms purported to produce fuel ethanol.
Questionnaires were sent to all of the listed firms. Twenty-two firms
provided statistical data in response to the questionnaires issued during the
final and/or preliminary investigations. An additional 22 firms responded to
the Commission's questionnaires, but did not provide data. Most of the firms
that did not provide data stated that they did not produce fuel ethanol.
Several firms reported that they had gone out of the fuel ethanol business.
Data from usable questionnaire responses are believed to account for more than
90 percent of the domestic production of fuel ethanol during January
1982-November 1985.

U.S. importers

Internor Trade, Inc., was the principal importer of fuel ethanol from
Brazil during * * * through its parent Interbras, the trading subsidiary of
Petrobras, the Brazilian oil company that is majority owned by the Brazilian
Government. However, during 1985, several other firms became importers of
record for fuel ethanol or of mixtures of fuel ethanol from Brazil. Among
these firms are * * %X, Several of these firms, such as * * X, purchased fuel
ethanol from * %X % prior to becoming direct importers.

Channels of distribution

Fuel ethanol is marketed much like gasoline and has similar channels of
distribution. For some producers, most of their product is sold to
independent gasoline marketers. 1/ Large bulk shipments move by barge, rail,
or truck to petroleum terminals. Petroleum wholesalers large enough to

1/ Transcript of conference, pp. 24 and 68-71.
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operate their own tank farms often maintain an ethanol tank. The ethanol can
then be blended from this tank into gasohol at the tank farm. An alternative
is to sell the ethanol in "top-off" quantities that would consist of adding
about 800 gallons of ethanol to make an 8,000-gallon truckload of blended fuel
containing 10 percent ethanol. The ethanol mixes with the gasoline while it
is being transported to the service station, where it is pumped into the
station's storage tanks and subsequently into automobile fuel tanks as gasohol
or ethanol-enhanced gasoline.

One major disadvantage in the distribution of ethanol is that it cannot
be shipped through interstate pipelines. Gasohol ig not fungible with
gasoline and must, therefore, be isolated in the distribution system.
According to a major pipeline company, 1/ fungible means that the product is
of such a kind or nature that one specimen or part may be used in place of
another specimen or part or, more simply stated, the pipeline will deliver a
like barrel of product in quality to the barrel received, but not necessarily
the same barrel. Thus, it is possible to deliver gasoline to a pipeline at
one location and immediately remove gasoline from the pipeline at some distant
location, with the gasoline going in having been produced by one firm and the
gasoline coming out having been produced by another firm.

Multiproduct pipelines are generally not completely free of water and
neither anhydrous ethanol nor gasohol can be shipped through these pipelines
because water in the system could cause the anhydrous ethanol to become
hydrous and unsuitable for blending or water could cause the alcohol in
gasohol to separate from the gasoline.

In order to utilize the octane-enhancing properties of ethanol, the
Williams Pipe Line Co. recently decided to establish a regular leaded
sub-octane grade of gasoline and expand its terminal ethanol-blending
facilities. Terminals were selected so as to coincide with favorable state
tax incentives. Thus, in October 1985, Williams began offering 85 sub-octane
leaded gasoline at terminals in Kansas City, KS; Des Moines, IA; Sioux City,
IA; Sioux Falls, SD; Minneapolis, MN; Alexandria, MN; Fargo, ND; and Grand
Forks, ND. Williams is considering offering a sub-octane unleaded gasoline in
mid-1986 for blending with ethanol.

ADM, one of the petitioners and the largest domestic producer, is large
enough to operate its own distribution system and terminals. It operates its
own barges, rail tank cars, and trucks and maintains ethanol tanks at numerous
tank farms. Internor Trade, Inc., maintained large storage terminals at
* X X, Internor then sold in large quantities from these terminals primarily
to customers, such as * * *, % X % has its own gasoline stations and uses
much of the fuel ethanol captively in its gasohol blends.

1/ H.L. Teel, "Sub-Octane and Oxygenated Fuels in Williams Pipe Line
Company,"” 1985 National Conference on Alcohol Fuels, Washington, DC, Sept.
18-19, 1985,
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Alcohol fuel tax incentives

Federal incentives.--The U.S. General Accounting Office, upon the request
of Senators Charles H. Percy, David Durenberger, and J. James Exon, completed
a report in June 1984 entitled Importance and Impact of Federal Alcohol Fuel
Tax Incentives. 1/ According to this study, the cornerstone of the incentives
was provided in the Energy Tax Act of 1978 (Public Law 95-618, Nov. 9, 1978).
This act exempted fuels containing at least 10 percent ethanol produced from
renewable resources from the Federal gasoline’excise tax, which was then set
at 4 cents per gallon. Because only one-tenth of a gallon of ethanol was
needed to exempt the entire gallon of mixed fuel from the tax, the tax
advantage amounted to 40 cents per gallon of ethanol.

The gasoline tax exemption has subsequently been amended by other
legislation. The Crude 0il Windfall Profit Tax Act of 1980 (Public Law
96-233, Apr. 2, 1980) extended the tax exemption's termination date from 1984
to 1992. 1t also provided an equivalent 40-cents per gallon income tax credit
to those businesses using or selling ethanol either as a straight fuel or as a
blend with gasoline. The incentives were structured so that only one of the
two benefits could be claimed. The act also provided a 10-percent energy
investment tax credit through 1985 on investments in equipment to produce
ethanol from renewable resources. This credit is in addition to the
10-percent investment tax credit available to any business investing in new
machinery or equipment.

The Highway Revenue Act of 1982 (Public Law 97-424, title Vv, Jan. 6,
1983) increased the tax advantage provided to ethanol. Effective April 1,
1983, this act increased the exemption for gasohol from 4 cents to 5 cents per
gallon. It also adjusted the income tax credit from 40 cents to 50 cents per
gallon of ethanol. The Deficit Reduction Act of 1984 (Public Law 98-369)
increased the exemption for gasoline containing at least 10-percent ethanol
from 5 cents to 6 cents per gallon effective January 1, 1985.

As part of the Omnibus Reconciliation Act of 1980 (Public Law 96-499,
Dec. 5, 1980), the Congress enacted a special duty on fuel ethanol imports.
In addition to the 3 percent ad valorem duty applied to all nonbeverage
ethanol imports, the act added a duty applied to all nonbeverage ethanol
imports for use as fuel or in producing a fuel. The act added a
10-cent-per-gallon duty to ethanol imported for fuel purposes in 1981. It
railsed the extra duty to 20 cents per gallon during 1982 and to 40 cents per
gallon from 1982 through 1992. Subsequently, the Highway Revenue Act of 1982
increased the duty to 50 cents per gallon for fuel ethanol imports entering
between April 1, 1983, and December 31, 1992. The duty was further increased
by the Deficit Reduction Act of 1984 to 60 cents per gallon effective

1/ The U.S. General Accounting Office, Importance and Impact of Federal
Alcohol Fuel Tax Incentives, GAO/RCED-84-1, June 6, 1984.
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January 1, 1985. The duty level has been set to offset the value of the
Federal tax exemption so that foreign producers of fuel ethanol do not benefit
from the exemption.

The Reagan administration proposed, as part of its 1986 tax reform plan,
to terminate the Federal excise tax exemption for ethanol-blended fuels. 1/
However, the House version of the tax reform bill retained the Federal tax
exemption for ethanol-blended fuels. 2/

, State incentives.--As of November 1985, 32 States offered incentives,
generally in the form of exemptions or credits with respect to the State
excise tax or sales tax on motor fuels. Seven states restrict eligibility for
the tax credit to that produced within the State and 10 States offer
reciprocity for the exemption to qualifying alcohol from other States.
The exemptions range from 1 cent to 16 cents a gallon, with an average State
tax exemption of 3.5 cents per gallon of blended motor fuels. The combined
Federal and State tax exemptions have effectively reduced the price of ethanol
on the average by 95 cents a gallon (60 cents Federal and 35 cents State),
thus enabling ethanol to compete favorably with regular and premium grades of
gasoline at the wholesale level. 3/

According to Herman and Associates, 15 States had major changes in their
tax laws for gasohol in 1985. Two States, North Carolina and Arkansas,
repealed their exemption and one State, South Carolina, created a new
exemption for ethanol blends. Six States extended the expiration date of
their exemptions, five States decreased the rate of their exemptions, and two
States increased their exemptions. The trend in State tax changes for ethanol
in 1985 was action by many States to modify the tax exemption to exclude
imported ethanol from qualifying for the tax exemption. 1In general, the
States have done this by requiring that the feedstock must be derived, in
whole or in part, from cereal grains or cereal grain byproducts thus excluding
sugar-based foreign ethanol from qualifying for the State tax exemption.

In addition to tax incentives, the fuel ethanol industry has benefited
from other forms of financial incentives. Both the Department of Energy (DOE)
and the Department of Agriculture (USDA) have issued loan guarantees to fuel
ethanol projects.

1/ David E. Hallberg, "Ethanol Industry Outlook: Supply and Pricing/Tax
Exemptions," The 1985 Washington Conference on Alcohol, Arlington, VA, Nov.
14-15; 1985.

2/ Telephone conversation with Eric Vaughn, president, Renewable Fuels
Association.

3/ Marilyn J. Herman, "Federal and State Alcohol Fuel Tax Incentives and

Regulations," Hermen & Associates, The 1985 Washington Conference on Alcohol,
Arlington, VA, Nov. 15, 1985.
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Factors affecting demand for fuel ethanol

When the fuel ethanol tax incentives were first established, fuel ethanol
was viewed as a partial replacement or substitute for gasoline in the United
States to lessen the dependence on foreign crude oil or other petroleum
products. The only practical way to use ethanol in the vast majority of U.S.
automobiles was to blend the ethanol with gasoline and, ultimately, the
Environmental Protection Agency (EPA) established regulations allowing a
maximum of 10 percent ethanol in the blended fuel.

Ethanol marketed as a replacement for gasoline must be priced, 1/ taking
into consideration the effects of Federal and State tax incentives, near or
below the price of gasoline. 2/ Ethanol, however, has a high octane rating
that has the desirable effect of increasing the octane rating of the finished
fuel with which it is blended. Recent events have increased the significance
of ethanol's octane value and, as previously mentioned, some sub-octane
gasoline is now available for blending with ethanol to take advantage of
ethanol's octane-enhancing properties.

Lead phasedown.--Historically, tetraethyl lead and tetramethyl lead have
been used as octane enhancers for gasoline since the octane enhancing
properties of these chemicals were discovered more than 30 years ago. With
the passage of the Clean Air Act, the EPA was given the authority to regulate
fuels and fuel additives. Thus, on March 7, 1985 (50 F.R. 9386), EPA '
promulgated regulations that reduced the allowable lead in gasoline from
1.1 grams of lead per gallon of leaded gasoline to 0.5 gram per gallon
effective on July 1, 1985, and 0.1 gram per gallon effective on January 1,
1986. EPA's actions were based on three major concerns about the use of lead
in gasoline.

The first concern related to the use of leaded gasoline in vehicles
designed and certified by EPA to use only unleaded gasoline. This practice is
of concern because it results in greater use of lead in gasoline than
previously estimated, and because leaded gasoline poisons catalytic converters
and thereby causes very large increases in tailpipe emissions of several
pollutants. EPA's second concern, related to the first, was that lead usage
under the 1.1 grams per gallon standard was significantly higher than that
anticipated at the time that standard was promulgated in 1982. EPA's third
concern was the direct impact of the use of lead in gasoline on human health,
particularly that of pre-school children. EPA did not take final action
concerning a total ban on the use of lead in gasoline, but requested public
comments on additional information relevant to the issue of a total ban on the
use of leaded gasoline (50 F.R. 9400).

1/ Transcript of preliminary conference, p 145.

2/ David E. Hallberg, "Ethanol Industry Outlook: Supply and Pricing/Tax
Exemptions,” The 1985 Washington Conference on Alcohol, Arlington, VA, Nov.
14-15, 1985.

A-18



A-19

In addition, on March 25, 1985, EPA took action to initiate the '"banking”
of lead rights. Under this mechanism, refiners that used less lead in
gasoline than allowed by regulations during 1985 can either sell their lead
rights on the open market to another refiner or they can use the banked lead
in the future. The purpose of the banking rule was to provide flexibility in
the transition to the 0.1 grams of lead per gallon of gasoline standard.
Refiners and importers were allowed to bank lead credits or their unused lead
allowance from January 1, 1985, through December 31, 1985, and may withdraw
banked lead credits from April 1, 1986, until January 1, 1988.

Reportedly, 1/ refiners significantly reduced lead usage below the 1.1
grams of lead per gallon of gasoline during January-June 1985 in order to
build lead banks for future use. During January-March 1985, 296 refiners and
19 importers banked 3.4 billion grams of lead rights.

The price of lead credits has reportedly risen from a range of 0.5 to 1.5
cents per gram prior to January 1, 1985, to a range of 2.0 to 4.0 cents per
gram as of September 30, 1985. Under EPA regulations, alcohol marketers are
eligible to bank and trade lead credits as a refiner or importer of gasoline.
The amount of lead credits generated with ethanol is calculated by multiplying
the number of gallons of alcohol added to leaded gasoline times the amount of
lead allowed in each gallon and, in most cases, the lead credits are
equivalent to the amount of alcohol blended. As of September 30, 1985, 949
blenders had registered with EPA to bank and sell lead rights compared with
156 blenders registered with EPA prior to January 1, 1985.

Thus, EPA's new regulations to phase down the use of lead in gasoline
have increased the demand for other octane enhancers or added emphasis to
refining techniques that produce unleaded gasoline components with a higher
octane rating. 2/

Alternative methods of increasing octane.--Refiners have a variety of
options to meet EPA lead standards and increase octane ratings of gasoline.
According to most recent studies, many refiners will overcome the octane
shortage by investing in octane-producing process units. Catalytic
polymerization is one technique used to produce high octane components from
crude oil. New catalysts are said to be available that will improve octane
ratings of refinery products. In addition, increasing isomerization capacity
to process straight-run gasoline is expected to increase output of higher
octane products. Adding new refining equipment is costly, and some refiners
may be unable to finance these projects because of low profit margins in the

1/ Marilyn J. Herman, "The Environmental Protection Agency's Lead in
Gasoline Rule and Its Impact on the Alcohol Fuels Industry," Herman &
Associates, The 1985 Washington Conference on Alcohol, Arlington, VA, Nov. 14,
1985.

2/ "Refiners Grappling With Lead Phasedown in Gasoline," Chemical and
Engineering News, Nov. 25, 1985, pp. 30 and 31.
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refining industry. 1In addition, other oil-producing countries are adding
refinery capacity and are likely to increase exports of finished petroleum
products, such as gasoline, to obtain the value added from processing crude
oil.

Benzene, toluene, and xylene are high-octane blending components used in
gasoline refining and as petrochemical feedstocks. These chemicals are
produced by naphtha reforming, olefins production, and from coke ovens and
they have the desirable characteristic of being completely soluble in
gasoline. In addition, prices of benzene, toluene, and xylene are related to
the price of crude oil and further declines in crude prices could result in
lower prices for these chemicals along with lower gasoline prices. 1/

Methyl tertiary butyl ether (MTBE), another octane enhancer, has
excellent blending characteristics and is widely accepted by gasoline
blenders. However, an industry observer feels that the prospects of
increasing gasoline imports may inhibit growth in- domestic MTBE capacity. 2/
Fuel ethanol, as previously mentioned, has good octane-enhancing
characteristics and is likely to become more useful as a blending agent to
increase fuel octane rather than as a replacement for gasoline. Methanol is
an inexpensive octane enhancer, but it must be used with a cosolvent and
corrosion inhibiter to blend well with gasoline. Methanol also increases the
vapor pressure of the resulting blend when mixed with gasoline and thls
restrlcts its use under current standards.

Since 1978, EPA has granted eight waivers and denied five waiver
applications for oxygenated fuels. A summary of these waivers is listed below
and on the following page: 3/

(L "Arconol waiver (44 F.R. 10530, Feb. 21, 1979) permits the use of
up to 9 percent tertiary butyl alcohol, by volume. The blended
fuel must adhere to the appropriate ASTM regional volatility
requirements.

(2) Methyl tertiary butyl ether waiver (44 F.R. 12242, Mar. 6, 1979)
permits the use of up to 7 percent of this chemical. The blended
fuel must adhere to the appropriate ASTM regional volatility
requirements.

(3) ~Gasohol waiver (44 F.R. 20777, Apr. 6, 1979) permits the use of 10

percent anhydrous ethanol in unleaded gasoline. There are no
volatility restrictions.

1/ "0il: Saudi Arabia Bites Back," Newsweek, Oct. 7, 1985, p. 48.

2/ William Storck, "MIBE Growth Limited Despite Lead Phasedown in Gasoline,"
Chemical and Engineering News, July 15, 1985.

3/ Survey of Federal and State Alcohol Fuel Regulations, Herman &
Associates, Washington, DC, July 1985.
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(4) Sun waiver (44 F.R. 37074, June 25, 1979; 45 F.R. 9766, Feb. 13,
1980) permits the use of a proprietary fuel additive consisting of
tertiary butyl alcohol and methanol. The blended fuel must meet
the appropriate ASTM regional volatility requirements.

(5) Petrocoal waiver (46 F.R. 48975, Oct. 5, 1981) (49 F.R. 11879,
Mar. 28, 1984, proposed revocation of waiver) permits a blended
fuel of up to 6 percent of higher alcohols with a proprietary
corrosion inhibiter. The blend must meet appropriate ASTM
volatility requirements. This waiver is currently being contested
in the U.S. Court of Appeals.

(6) . Oxinol waiver (46 F.R. 56361, Nov. 16, 1981) permits the use of a
specified blend of methanol and tertiary butyl alcohol. The
blended fuel must meet appropriate ASTM regional volatility
requirements.

(7) Ethanol additive waiver (44 F.R. 22404, May 24, 1982) permits the
use of a proprietary stabilizer mixed with anhydrous ethanol and
denatured with methyl isobutyl ketone. The blended fuel must meet
the ASTM volatility requirements for time of year and location.

(8) DuPont waiver (50 F.R. 2615, Jan. 17, 1985) permits the use of a
blend of methanol, ethanol, and a proprietary corrosion
inhibitor. The blended fuel must meet appropriate ASTM regional
volatility requirements and other specificationms.

Although ethanol could be an attractive cosolvent for methanol under the
DuPont waiver, refiners and fuel blenders believe that restrictions related to
fuel volatility make this waiver unworkable. 1/

Future demand for fuel ethanol

The future demand for ethanol will depend on a multitude of factors,
including gasoline prices, the future of Federal and State tax incentives,
future EPA regulations, and the availability of sub-octane gasoline
blendstocks. 2/

One gallon of ethanol is approximately equal to 5 grams of lead in terms
of the increase in octane achieved when blended into gasoline. The 0.5 gram
of lead per gallon standard in 1985 required refiners to reduce lead usage by
approximately 18 billion grams or the octane equivalent of 3.7 billion gallons

1/ The Oxygenated Fuels Association has petitioned EPA requesting a
reconsideration and clarification of the DuPont waiver.
2/ David E. Hallberg, "Ethanol Industry Outlook: Supply and Pricing/Tax

Exemptions,” The 1985 Washington Conference on Alcohol, Arlington, VA, Nov.
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of ethanol. 1In 1986 alone, the required lead reduction of 38.4 billion grams
is the octane equivalent of 7.6 billion gallons of ethanol, or about 10 times
the present ethanol capacity. Thus, ethanol alone cannot provide all the
octane requirement resulting from EPA's lead phasedown regulations. 1/ In
their study, Oppenheimer projected a demand of 800 million gallons of ethanol
in 1986 and 1987. 2/ 1In their study of the costs of lead phasedown, EPA
estimated the potential maximum demand for ethanol at about 920 million
gallons. 3/

Domestic producers and importers were asked, in the Commission's
questionnaires, for their projection on the effects of EPA's lead phasedown
rules on the domestic fuel ethanol industry during 1986 and 1987.

* * % responded that:

* * * *x * x x

The responses of six other producers are shown in the following
tabulation (in millions of gallons):

Projected demand for fuel ethanol

Producer 1986 1987

* K Koo Xkk KKk
* K K AKX KKK
K K K KKK KKK
K K K oo e KKK AKX
* K K KKK Kokk
KK K Kok uiaia
Average- — - —————— e 849 976

The responses of three importers are shown in the following tabulation
(in millions of gallons):

Projected demand for fuel ethanol

Importer 1986 1987

* Kk Ko KKK XXX
R I Xk X XXX
X Kk Ko e AKX *KkK
Average——-———————————e———— 910 1,127

1/ Marilyn J. Herman, "The Environmental Protection Agency's Lead in
Gasoline Rule and Its Impact on the Alcohol Fuels Industry," Herman &
Associates, The 1985 Washington Conference on Alcohol, Arlington, VA, Nov. 14,
1985, p. 4.

2/ "Ethanol Market Outlook," Oppenheimer and Co., Inc., Report No. 85-1040,
July 30, 1985.

3/ Costs and Benefits of Reducing Lead in Gasoline, the Environmental A-22
Protection Agency, Washington, DC, February 1985, ch. II, p. 46.
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Apparent U.S. consumption

Apparent U.S. consumption of fuel ethanol increased by *** percent from 1982
to 1983 and *** percent from 1983 to 1984. Apparent U.S. consumption of fuel
ethanol during January-November 1985 was *** percent above that during the
corresponding period of 1984. The increase in apparent U.S. consumption of fuel
ethanol during January 1982-November 1985 reflects growth in the new gasohol
markets for this product. The U.S. Department of Transportation (DOT) publishes
monthly motor fuel sales statistics, including sales of gasohol, reported by
states. According to DOT statistics, sales of gasohol increased from 2.3 billion
gallons in 1982 to 4.3 billion gallons in 1983 and 5.4 billion gallons in 1984.
If this gasohol contains 10 percent fuel ethanol, then consumption of fuel ethanol
increased 88.3 percent from 1982 to 1983 and 27.4 percent from 1983 to 1984.
Apparent U.S. consumption of fuel ethanol, computed U.S. consumption of fuel
ethanol, and U.S. consumption of gasoline are shown in the following tabulation
(in thousands of gallons):

Ratio (percent) of
Apparent U.S. U.S. consump- U.S. consump- apparent consumption

Period consumption of tion of fuel tion of of fuel ethanol to
fuel ethanol 1/ ethanol 2/ gasoline 3/ pgasoline consumption

1982----———— KKK 225,905 102,747,065 et
1983~~~ batatod 425,488 104,231,431 *dk
1984 —-- ——- Ladads] 542,047 108,222,697 *okk
Jan.-Nov.-—-
1984 — —- XXX 489,741 99,271,868 Xk
1985—-—- ok 4/ 4/

1/ Compiled from data submitted in response to the Commission's questionnaires.

2/ Computed as 10 percent of gasohol sales as reported in official statistics of
the U.S. Department of Transportation.

3/ Actual U.S. consumption of gasoline reported as sales in official statistics of
the U.S. Department of Transportation.

4/ Not available.

As shown above, the volume of fuel ethanol consumed is a small but growing
share of total gasoline sales. Domestic consumption of gasoline increased 5.3
percent during 1982-84.

Consideration of Material Injury
to an Industry in the United States

U.S. production, capacity, and capacity utilization

U.S. production of fuel ethanol increased by *** percent from 1982 to 1983 and

by another 12.7 percent from 1983 to 1984 (table 1). Production during
January-November 1985 was 582.1 million gallons. Similarly, U.S. capacity, for the
reporting firms, increased 74.9 percent from 1982 to 1983 and 23.1 percent from 1983
to 1984,
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Table 1.--Fuel ethanol: U.S. production, practical annual capacity, and
capacity utilization, by quarters, January 1982-September 1985, and
October-November 1985

.

. Practical : Capacity

.o

Period :Product1on . annual sutilization

i .capacity 1/
- : -——-1,000 gallons---- : --Percent---

1982: : . o
January-March—- —- - o m e Lot 1 ol 1 I 2/ X*x%
April-June - - = e *kk *kk : 2/ k%%
July-September-—---—-- ——=~—c—o ————————— : ot L I XXk 2/ Xxx
October-December-- ———==—=—c ooy XXX : XXk 3 2/ XXX
1982~ - e e XXX 2 284,328 : *kk

1983: : : :
January--March- - = o - RkK g xRk 3 2/ X¥xk
April-June - = mm e e e : *kk o kkk 2/ Xxx
July-September--—- ——— = XKk 2 XXX o 2/ *xx%
October-December-- - ——- = e et XXk . XXk 2/ Xkx%
1983- - e : 397,580 : 497,295 : 79.9

1984: H : :
January-March-- ——- e mem B Ty : L3 2 k%KX ¢ 2/ *xx
April-June-—- — e *okk *kk o 2/ *%x
July-September-—-——— e e L2 1 A kot 2/ X*x%
October-December---- e e : XXk . AXX 2/ XXX
1984 — : 448,037 : 612,053 : 73.2

1985: : : :
January-March--————— e : Lol 1 I Ll L I 2/ **xx
April-June- - ————— e e : ala2 I alal I 2/ X¥x%
July-September- —— ——- — e : 3.1 ] KXk . 2/ *%x%
October--November-—————em—- — e : XXX kX% 2/ Xx%xx%
January-November 1985~ - - e 582,137 : 712,680 : 2/ 89.1

1/ Practical annual capacity was defined as the greatest level of output a
plant can achieve within the framework of a realistic work pattern. Producers
were asked to consider, among other factors, a normal product mix and an
expansion of operations that could be reasonably attained in their industry
and locality in setting capacity in terms of the number of shifts and hours of
plant operations.

2/ On an annual basis.

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission. '

The capacity at November 30, 1985, was *** percent above that of December
31, 1984. Thus, table 1 clearly shows the rapid growth in the domestic fuel
ethanol industry during January 1982-November 1985.
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Several U.S. producers * % % reported equipment and other operational
problems with their fuel ethanol plants during January 1982-November 1985. 1In
general, most of the problems were of a kind normally experienced during the

startup of new plants. However, the most significant shutdown was that
reported by * * X, % % %, % X X, X % kX, X % X,

During the preliminary investigation, counsel for Internor alleged that
the domestic industry was unable to meet the demand for fuel ethanol during
the period covered by the investigation. Consequently, producers were asked
in the questionnaires for these final investigations if, at any time during
January 1982-November 1985, they had placed any customer on product allocation
or declined new business because of shortages of fuel ethanol.

Most producers responded in the negative to these questions. However,

* X X X * x x

U.S. producers' domestic shipments, intracompany shipments, domestic
purchases, and exports

U.S. producers' domestic shipments are shipments of the firms' production
and do not include shipments of purchased fuel ethanol.

Intracompany transfers increased *** percent from 1982 to 1983, *%x
percent from 1983 to 1984, and 4.7 percent during January-November 1985 when
compared with the corresponding period of 1984 (table 2).

Table 2.--Fuel ethanol: U.S. producers' domestic shipments, 1982-84,
January-November 1984, and January-November 1985

January-November--

Shipments “ 1982 © 1983 0 1984 ‘
: : : 1984 ° 1985
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