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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

Investigation No. 731~TA-287 (Preliminary)

IN~-SHELL PISTACHIO NUTS FROM IRAN

Determination

:

(Preliminary), thé Commissién determines, pursuént to sectioﬁ 733§a)'of the
Tariff Act of 1930 (19 U.S.C. §A16735(a)), that thereiis a reasonabie |
indication that an industry in the United States is threatened with material
injury by reason of imports from Iran of pistachio nuts, not shelled, provided
for in item 145.26 of the Tariff Schedules of the United States, which are

alleged to be sold in the United States at less than fair value (LTFV).

Background
On September 26, 1985, petitions were filed with the United States

Internétional Trade Commission and the U.S. Department of Commerce by counsel
for the California Pistachio Commission, Blackwell Land Co., California
Pistachi§ Orchards, Keenan Farms, Inc., Kern Pistachio Hulling & Drying Co-Op,
Los Ranchos de Poco Pedro, Pistachio Producers of California, and T.M. Duche
Nut Co., Inc., alleging that an industry in the United Sfates is materially
injured and threatened with material injury by reason of jmports from Iran of
in—-shell pistachio nuts which are alleged to be sold in the United States at
LTFV. According}y; effecfive September 26, 1985, the Commission instituted

preliminary antidumping investigation No. 731-TA-287 (Preliminary).

1/ The record is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (19 CFR § 207.2(1)).



Notice of the institution of the Commission's investigation was given by
posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice

in the Federal Register of October 3, 1985 (50 FR 40460). The Commission held

& public conference in wa§hingﬁon, DC, on October '18, 1985. All persons who

requested the opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION

We determine'that there is a reasonable indication that an industry in
the Unite& States is threatened with material injury b} reason of imports of
raw, in-shell pistachio nuts from Iran whiqh are allegedly sold in the United
States at less than fair value (LTFV). 1/ |

The Commission's affirmative decision in this investigation is basgd
.p;imarily on the rapid increase in imports of pistachio nuts from Iran, the
substantial increase in inveﬁtories of impofted raw, in-shell pistachio nuts

in the United States, and consistent underselling by. the imported.products. 2/

Like froduct and domestié industry

Like product--The imp?rted articles subject to this investigation are
raw, in-shell pisgachio nuts. 3/ 4/ The.imported nuts have been
semi-processed; that is, the imported nuts have beén hulled, washed, dried,
ﬁpﬁ graded, but not salted and/or dyed or roasted. The nuts must be further
processed by saltipg and/or dyeing and roasting before being éold to the
‘ultiﬁage con;ume;.

The importe& and domestic raw, in—sﬁell pistachios are equivalent and are

sold in the marketplace to the processors‘for salting and/or dyeing, roasting,

1/ Material retardation is not an issue in this investigation and will not
be discussed further. ‘

2/ See note 29 at 10, infra.

3/ Section 771(10) of the Tariff Act of 1930 defines "like product" as: "a
product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation under
this subtitle.™” 19 U.S.C. § 1677(10).

" 4/ See Report of the Commission (Report) at A-6. The nuts must be hulled
and dried to a 4-6 percent moisture content in order to prevent spoilage
during storage and shipping. Nuts which have been hulled are referred to as
"in-shell"” pistachios. 1In-shell nuts which have been dried to a 4-6 percent
moisture content are termed "raw" by the industry.
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and ultimately to the consumer as snack food. 5/ For purposes of this
preliminary investigation, the Commission has determined that domestic raw,
in-shell pistaéhio nuts'that have been harvested, hulled, dried to a ﬁoisture
content of 4-6 percent, and graded are like the imported raw, in-shell

pistachio nuts.

The domestic industry 6/--Pistachio nuts go through several separate

steps before they are sold to tﬁe ultimate consumer, including growing,
harvesting, hulling, washing, drying, grading, salting and/or dyeing,
roasting, and bagging. In the domestic industry, different producers perform
thesé separate steps. As noted above, we have determined that the like
product is pistachio nuts that have been processed through grading. For
purposes of this preliminary investigation, we determine that the domestic
industry includes those producers who process the nuts from hulling‘through
grading. However, two additipnal questions are presented: (1) whether the
growers of the pistachio nuts should be included in the domespic industry, and
(2) whether roasters that process the nuts after grading should be included in
the domestic industry. |

Under certain circumstances, the Commission has defined a domestic
industry producing a processed agricultural product to include not only the
processors, but also the growers of the unprocessed agricultural raw

material. The Commission makes that determination on a case-by-case basis by

S/ The data also show that a small amount of pistachio nut meats are sold as
an ingredient for other foods. In the case of pistachio nuts, about 75
percent of the U.S. crop is sold as in-shell snack food. The remaining 25
percent is sold as nutmeats for use as snack food or as an ingredient for’
other foods. I4. at A-10.

6/ Section 771(4)(A) of the Tariff Act.of 1930 states: "the domestic
producers as a whole of a like product, or those producers whose collective
output of the like product constitutes a major proportion of the total
domestic production of that product.” 19 U.S.C. § 1677(4)(A).



analyzing the nature of the particular industry under investigation. Some of
the criteria which the Commission have examined are whether there is a
eontinuous line of production of the like product and whether there is a
common economic interest between the growers and the processors. This second
criterion has been analyzed by examining such factors as interlocking
ownership and economic integration. 7/

The struc@ure of this prpduetien process is accurately characterized as a
single, continuous line of production of the like product, starting with one
raw material that yields only one product--raw, in-shell pistachio nuts.  The
pistachio nets are not transformed into a different article throughout. the
process. The product remains substantially unchanged. 8/ The record in this
preliminary investigation indicetes that there is one continuous line o§
Aproduction from growing ana harvesting through the grading process.

The information available in this preliminary investigation indicates
that there is a common economic interest between the growers and the initial
processors. 9/ fhe record contains evidence of interlocking ownership.
Pistachio growers own processing companies that .account for approximately 40
percent of the capacity to process pistachio nuts. 10/ The recore also
contains eV1dence of economic integration; domestic producers testified at the

hearing that a contractual relationship exists between the initial processors

1/ See-Additional Views of Vice Chairman Liebeler, infra.

8/ Lamb Meat from New Zealand, Inv. No. 701-TA-80 (Preliminary), USITC Pub.
1191 (1981); see also Live Swine and Pork from Canada, Inv. No. 701-TA-224
(Final), USITC Pub. 1733 at 6 (1985).

9/ The Commission, however, will examine this issue more thoroughly in the
event of a final 1nvest1gat10n

10/ Transcript of the conference (Tr.) at 109; Report at A-5.
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and growers tha£ covers this structure in terms of payment. 11/ We,
therefore, determine that the growéré should be included in the domestic
industry.

After grading, both the domestic and imported nuts are further processed
in the Uniteq States by roasting, salting, dyeing? and bagging. Roasting
changes pistaéhio nuts into a form that is different from the imported
product. 12/ Therefore, we dete;mine that all roasting operations are not
part of the domestic industr} because they do not produce the like

product--raw, in-shell pistachio nuts. 13/

Condition of the domestic industry

Once the domestic industry is defined, the Commission then determines
whether there is a reasonable indication‘that an industry in the United States
is materially injured or threatened with material injury. 14/ In examining
the conditioq of this industry, the Commission considered the special nature

of the agricultural product involved in this investigation. 15/ The

11/ Petition at 26; Tr. at 72.

12/ Report at A-5.

13/ The Commission does not have separate data from roasters or information
from initial processors that exclude data for their roasting operations. 1In
the event of a final investigation, the Commission will seek data that
separate roasting operations from initial processing. Since the remaining
domestic nuts are roasted by the initial processors, in the event of a final
investigation, the Commission also will seek information from the initial
processors allocated on the basis of the initial processing operations as
compared with the roasting operations. '

14/ "Material injury” is defined as "[h]arm which is not inconsequential,
immaterial, or unimportant." 19 U.S.C. § 1677(7)(A).

15/ The domestic producers argue that because of the special nature of the
contractural arrangement between the processors and the growers, the
processors do not bear any impact from the imports. Petition at 26; Tr. at
62. However, we have determined that there is a significant economic
relationship between the growers and the processors of pistachio nuts.
Therefore, we have examined the growers and processors in our injury
determination.



Commission has ;nalyzed the pistachio nut industry in light of the cyclical
nature of pistachio trees which causes the trees to have a heavy crop one year
and a light crop in the next year.

During the period of investigation, U.S. consumption increased annually
from 19 million pounds in 1981 to 47 million pounds in 1984. 16/ 17/ U.S.
processors' pioduction, domestic shipments, and exports also increased
ganally. 18/ U.S. processors' inventories of domestic nuts also increased
annually from 5 million poun&s at year-end 1982 to 18 million pounds at
year-end 1984. 19/ Although data were limited, these data also show an
increase in domestic employment. 20/

Between 1982 and 1984, net sales of in-shell, raw pistachio nuts steadily

. increased from $19 million to $46 million, or by 140 percent. 21/ However,

during interim 1985, net sales dropped significantly. 22/ 23/ Operating
incomelincreased from $2 million, or 9.5 percent of net sales in 1982, to $4
million, or 10.1 percent of net sales in 1983, and remained stable at $4

million, or 7.7 percent of net sales in 1984. Operating income declined

16/ However, it is also apparent that domestic production of pistachio nuts
increased significantly during the period of investigation. Further increases
in domestic production of pistachio nuts can be expected as substantial
acreage is currently devoted to pistachio nut trees that will reach bearing
age in the immediate future. Report at A-4. This issue as well as °
corresponding data on production in Iran will be examined more fully in the
event of a final investigation. '

17/ All dollar and pound figures in the opinion are rounded. _

18/ Unlike the growers, the processors apparently were not affected by the
cyclical nature of this industry because of their ability to carry-over their
inventory from heavy to light crop years. See Report at A-10.

19/ Id. at A-14. 3

20/ 1d. at A-15.

21/ Id. at A-18.

22/ 1d. at A-19.

23/ Because of the limited number of processors submitting data for interim
1985, the data for net sales and operating income for that period are
confidential and, therefore, will be discussed only in general terms.
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substantially during interim 1985, however, compared with'the corresponding
period of 1984. 24/

| U.S. growers experienced increases in pistachio nut production throughout
the period of investigation. Production increased in the heavy crop years,
from 27 million pounds in 1980.lto 43 million pounds in 1982, to 63 million
pounds in 1984. Increases also occurred in the light crop years, from_lS
million pounds in 1981 to 26 million pounds in 1983. 25/ Domesﬁic shipments
tracked production, increasing throughout the period of investigation. 26/

The limiied data availablé from the growers also indicate increased employment
during the period of investigation. 27/

Data obtained from 14 growers indicate that between 1982 and 1983 net
sales fell from $45 million to $28 million, or by 38 percent, before rising by
. 26 percent to $35 million in 1984. Operating income followed a similar trend,
dropping from $16 million, or 36.1 éercent of net sales in 1982 to $414,000,
or 1.5 percent of net sales in 1983, before rising to $7 million, or_19.3
percent of net séles in'1984. 28/

Based on the record in this preliminary investigation, we determine that

there is no reasonable indication that the domestic industry is presently

24/ Report at A-19. The Commission was able to obtain only limited data from
processors; however, they represented over 60 percent of domestic capacity.

257 1I4. at A-10.

26/ 1d.

27/ Id. at A-15.

28/ In this case, the petitioners argue that because supply cannot be
controlled in the short term and fixed costs are substantial, the domestic
pistachio nut industry can respond to low-priced import competition only by
lowering its own prices. Therefore, petitioners argue traditional indicia of
injury, such as production, shipments, and employment are irrelevant.
According to petitioners, the growers' financial indicators, however, such as
profitability and income are directly affected by the unfair import
competition and reflect the injurious impact of allegedly dumped imports from
Iran. Our analysis, however, indicates that the financial data do not provide .
a reasonable indication of present material injury.



materially injured. While the industry does not yet show signs of material

injury, the condition of the industry appears to be deteriorating.

Reasonable indication of the threat of material injury 29/

Section 612 of the Tariff and Trade Act of 1984 added a new subparagraph
771(7)(F) which directs the Commission to consider a number of factors in
éssessing the threat of material injury. 30/

Iran is the world's largest.producer of pistachios. 31/ The data
available to the Commission suggest that Iran is shifting this production from
its domestic market to its export ﬁarket. 32/ The Commission, however, has no

information'on Iranian capacity or capacity utilization. 33/

29/ Vice Chairman Liebeler joins in this section to the extent that it is
consistent with the analysis set forth in her Additional Views, infra.
30/ In this antidumping investigation, the statute directs the Commission to
consider the following factors:
(II) any increase in production capacity or existing unused
capacity in the exporting country likely to result in a
significant increase in imports of the merchandise to the
United States,
(I1I) any rapid increase in United States market
_’penetration and the likelihood ‘that the penetration will
increase to an injurious level,
(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a
depressing or suppressing effect on domestic prices of the
merchandise,
(V) any substantial increase in inventories of the
merchandise in the United States,
(VI) the presence of under utilized capacity for producing
the merchandise in the exporting country,
(VII) any other demonstrable adverse trends that indicate
the probability that the importation . . . of the
merchandise . . . will be the cause of actual injury . .
19 U.S.C..§ 1677(7)(F)(i). We note that the statute does not limit our
consideration to the listed factors but requires that at least those be
considered.
31/ Report at A-21.
32/ 1Id. and Table 11.
33/ In the event of a final investigation, we ask the parties to provide any
available information on this issue.
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A significént factor in our determination is the rapid increase in
imports from Iran frqm 4 million pounds in 1982 to 21 million pounds in
1984. 34/ 1In January-August 1985, imports of pistachio nuts from Iran
declined to 8 million pounds, as.compared with 13 million pounds in
January-August 1984. 35/ In addition to the absolute increase in imports,
these imports as a share of U.S. consumption decreased from 19.8 percent in
1982, to 15.9 percent in 1983, and then increased sharply to 45.2 percent in
1584. 36/ |

Another significant factor in the Commission's,determinat%on was that
data show a steady decline in prices for pistachios frdm Iran. There was a
steady decline in unit value (per pound) of the imports from Iran, from 32.507
in 1982 to $1.89 in 1984. The.unié value declined again to $1.32 per pound in
January—Aﬁgust 19§5, as compared with 31.89 in January-August 1984. 37/ 38/
Although the pricing data are limited, prices for the roughly compargble
products indicate that consistent underselling has occurred during the period

of investigation. 39/ 40/

34/ One reason for this sharp increase in imports from Iran was that there
was an embargo in effect on goods from Iran from November 1979-January 1981.
In the event of a final investigation, one issue will be whether the
Commission should examine import data beyond the traditional three-year period
because of the unusual factual situation in this case.

35/ Report at A-23.

36/ Id. at A-24.

37/ 1d. at A-23. See note 16, supra, regarding increases in domestic
production.

38/ In the event of a final investigation, the Commission would like to
consider information on the cross price elasticity of pistachio nuts with
other nuts. . .

39/ Report at A-28. This is based on a comparison of importers' resale
prices to roasters with roasters' purchase prices for domestic raw, in-shell
pistachio nuts. Roaster purchase prices differ from the aforementioned sale
prices only in their inclusion of domestic shipping costs. Comparability
between prices for domestic and imported raw, in-shell pistachio nuts is also
limited by differences in the grades used for quoting prices.

40/ A question raised during the preliminary investigation is whether the
California nuts command a premium over the imported nuts. 1In the event of a
final investigation, the Commission will seek further pricing data at both the
processor and roaster levels.
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Invéntories of in-shell pistachio nuts from Iran also increased during
the period of investigation. 41/ After dec;iniﬁg from 620;000 pounds at
year-end 1982 to 577,000 pounds at year-end 1983, inventories rose sharply to’
1.2 million pounds at yegr—end 1984. Inventories at the end of 1984 were

almost double those held at the end of 1982. 42/ 43/

Conclusion

Based on the information availabie, we determine that there is a
reasonable indication that the domestic industry producing raw, in-shell
pistachio nuts is threatened with material injury bf reason of iﬁportS'of raw,
in-shell pistachio nuts from Iran, allegedly being sold in the United States

at less than fair value.

41/ Report at A-20.

42/ 1d. | A

43/ We note that importers' inventories, as a percentage of importers'
shipments, have remained stable. '
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AbDITIONAL VIEWS OF VICE CHAIRMAN LIEBELER

Based on the record in Investigation No.
731-TA-287 (Preliminary), 1 join with my colleagues
in determining that there is a reasonable indication
ﬁhat an industry in the United States is threatened
with material injury by reason of imports of raw,
in-shell pistachio nuts from Iran that are allegedly
'sold at less than fair value (LTFV). I join in the'
majofity's discussions of like product, domestic

industry',1 and condition of the domestic industry.

11 would note that I have discussed the
question whether the growers of an agricultural
product should be included in the industry
producing the processed product at length in
.Live Swine and Pork from Canada, Inv. No.
701-TA-224 (Final), USITC Pub. 1733 at 19-21
(1985) (Additional and Dissenting Views of Vice
Chairman Liebeler) (Pork). The Commission in
Pork used a two-prong test to determine whether
to include the growers in the industry producing
the processed product. Under the two-prong
test, the Commission would include the growers
only if there were both a single line of
production and a formal integration of interests
between growers and processors In those views,
I argqued that the first prong of the test made
economic sense but that the second prong did
not. 1Id. at 21. On the other hand, I noted
(Footnote continued to page 2)
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Because my views on causation differ from those of
the majority, I offer these additional views, in
which I set forth my reasons for finding a reasonable
indicatioh of a causal connection between the
allegedly LTFV imports and the condition of the

domestic industry.

In order for a domestic industryAto prevail in a
' preliminaryvinvestigation the Commission must
determine that there is a reasonable indication that
the allegedly dumped impor;s»cauSe or thteaten to
cause_matériai injury to the domeétic industfy

producing the like product. This analysis is usually

(Footnote continued from page 1)

that the language of the statute and the
legislative history might not allow the
Commission to include growers in the industry
producing the processed product in any case.
Id. at 19. Therefore, I have invited attorneys
to brief the issue whether the Commission can
include growers in the industry producing the
processed product, and if so, under what
circumstances. For the time being I have looked
only to see if there is a continuous line of
production in preliminary investigations. .
Because essentially all pistachio nuts end up as
-snack food, I determine that for the purpose of
this preliminary investigation the growers of
pistachio nuts should be included in the
industry producing raw, in-shell pistachio nuts.
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recognized to,be a twd—step procedure. First, the
Commission must determine whether there is a
reasonablé indication that the domestic industry
producing the like product is suffering or is
threatened wiih material injury. Second, the
Commissibn must determine whether there is a
reasonable indication that any injury is by reason of
the allegedly dumped imports. Only if the Commission
answers both questions in the affirmative will it
make an affirmative determination in the

investigation.

In Certain Red Raspberries from Canada, I set

"forth a framework for examining causation in Title

VII investigations:2

The stronger the evidence of the following . .
the more likely that an affirmative determination
will be made: (1) large and increasing market
share, (2) high dumping margins, (3) homogeneous
products, (4) declining prices and (5) barriers
to entry to other foreign producers (low
elasticity of supply of other imports).3

2Inv. No. 731-TA-196 (Final), USITC Pub. 1680,
-at 11-19 (1985) (Additional Vlews of Vice
Chairman Liebeler).

314. at 16.
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These factors, when viewed together, serve as proxies
for the inquiry that Congress has directed the
Commission to undertake: whether foreign firms are
engaging in unfair price discrimination practices
that cause or threaten to cause material injury to a

domestic industry.4

The starting point for the five factor approach
is import penetration data. This factor is relevant
because unfair price discrimination has as its goal,
and cannot take placé in the absence of, market
power. Imports of raw, in-shell pistachio nuts from
Iran as a share of domestic consumption have
increased substantially during the 1980-84
period.5 The United States market share held by

imports from Iran increased from 6.3 percent in 1980

4Trade Reform Act of 1974, S. Rep. 1298, 93rd
Cong. 24 Sess. 179.

5It is unclear that a five-year period of
investigation is appropriate in this case.
Because of the time it takes. for pistachio trees
to mature, a longer period might be

appropriate. The question of the appropriate
period of investigation will be examined further
if this case returns for a final investigation.
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to 16.2 percent in 1981 and increased again to 19.8
percent in 19§2i before declining to 15.9 percent in
1983. The import penetration ratio then escalated to

45 .2 percent in,19,84.6

The second factor is a high margin of dumping.
The margin of dumping is determined by the Department
of Commerce, but only after thé Commission has made
an affirmative determination in the preliminary
investigation. Consequently, no computed margins are
currently available. Because title VII requires the
Commission's determination in a preliminaryv
investigation to be based on the best available
evidence, I have been using the margins alleged by

petitioners in preliminary'investigations.7 The

higher the margin of dumping, ceteris paribus, the
more likely it is that the product is being soid

below marginal cost, which is a requirement for

6Report at A-31, table 13.

7see, e.g., Certain Steel Wire Nails from the
People's Republic of China, Poland, and
Yugoslavia, Inv. Nos. 731-TA-266-268
(Preliminary), USITC Pub. No. 1730, 22 (1985)
(Views of Vice Chairman Liebeler).
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predatbry pricing, and the more likely it is that the
domestic producers will be adversely affected by the
dumping. Petitioners have alleged LTFV margins
between 222 and 356 percent, which would be very
large.8 |

The third factor is the homogeneity of the
products. .The‘mdre homogeneous are the products, the
'greater will be the effect of any allegedly unfair
practice on domestic producers. Petitioner has
alleged that.raw; in—shell pistaéhios are fungible
despite the v#riety of grades and sizes and dying to
conceal blemishes because the end consumption is
almost exclusively a snack food.? Furthefmore,
both domestic pistachios and pistachios imported from
Iran are sold in the United States in all sizes and
grades.10 Pistachios imported from Iran, however,

were sold at prices consistently below those of

comparable domestic pistachios over the period

8petition at 3; Report at A-2.
IPetitioner's postconference brief at 8 and 23.

10Report at A-3.
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January 1984 to September 1985.: Impo;ted prices were
lower than domestic ptices by 10 to 35 percent.11
Such price differences could be explained by
differences. between the domestic and imported
product, whether it is in the characteristics of the
product or the intangible aspects of the contract,
‘such as delivery lags.12 Thus, I cannot conclude

whether raw, in-shell pistachios from Iran and the

United States are fungible.

The fourth factor is declining prices. Evidence

of declining domestic prices, ceteris paribus, might

indicate that domestic producers were lowering their
prices to maintain market share. The evidence
available at this stage of the investigation
indicates that the price of raw,:in—shell pistachios
has been declining over the pefiod of the

investigation.13

1114. at A-36. -

l2gee Certain Table Wine from the Federal

- Republic of Germany, France, and Italy, supra
note 5, at 35.

13geport at A-35-A-37, tables 15-17.
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The fifth factor is barriers to entry. The
presence of barriers to entry makes it more likely
that a producer can gain market power. Here,
substantial barriers exist both in terms of time (the
lead time for trees to maturé to grow pistachios) and
geography (specific climatic tequirements).14 West
Germany, United Arab Emirates and Turkey, together
only account for a negligible portion of total
imports of raw, in-shell pistachio nuts.15 Thus, .
it would likely take several years for significantly

increased supplies to be available in the United

States market.

The determination must be made on a case by case
basis. At least four of the factors in the instant
.case favor an affirmative determination. ThereAis |
evidence of a Fapidly increasing market share for
raw, in-shell pistachio nuts from Iran, declining

prices, and significant barriers to entry.

l4gsee Petitioners' postconference brief at 24,
note 1.

15Report at A-21, table 10.
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Furthermore, petitioners have alleged very large
dumping margins. The only factor that may favor a
negative determination is the issue of homogeneity,
and here the evidence is equivocal. Therefore, 1
conclude that there is a reasonable indication that
imports of raw, in-shell pistachios from Iran that
afe allegedly being sold at less than fair. value
threaten'to cause material injury to the domestic

industry.






INFORMATION OBTAINED IN THE INVESTIGATION
Intreduction

On September 26, 1985, a petition was filed with the U.S. International
Trade Commission and the U.S. Department of Commerce by counsel for the
California Pistachio Commission; Blackwell Land Co.; California Pistachio
Orchards; Keenan Farms, Inc.; Kern Pistachio Hulling & Drying Co-Op; Los
Ranchos de Poco Pedro; Pistachio Producers of California; and T.M. Duche Nut
Co., Inc., alleging that an industry in the United States is materially
injured and threatened with material injury by reason of imports from Iran of
in-shell pistachio nuts, provided for in item 145.26 of the Tariff Schedules
of the United States (TSUS), which are being, or are likely to bhe, sold in the
United States at less than fair value (LTFV). 1/ Accordingly, effective
September 26, 1985, the Commission instituted investigation No. 731-TA-287
(Preliminary) under section 733(a) of the Tariff Act of 1930 (19 U.S.C.

§ 1673b(a)). The purpose of the Commission's investigation is to determine
whether there is a reasonable indication that an industry in the United States
is materially injured, or is threatened with material injury, or the
establishment of an indus®ry in the United States is materially retarded, by

reason of imports from Iran of in-shell pistachio nuts that are allegedly sold
at LTFV. :

Notice of the institution of the Commission's investigation was given by
posting copies of the notice in the Office of the Secretary, U.S5. International
Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register of October 3, 1985 (50 F.R. 40460). 2/ The Commission held a public
conference in Washington, DC, on October 18, 1985, at which all interested
parties were allowed to present information and data for consideration by
the Commission. 3/ The Commission voted on this investigation at its meeting
on November 5, 1985. The statute directs the Commission to make its determi-
nation within 45 days of the receipt of a petition, ‘or in this case by
November 12, 1985, : ‘

Nature and Extent of the Allegedly LTFV Sales 4/

The petition alleges that in-shell pistachio nuts from Iran are being
sold in the United States at LTFV margins ranging from 222 percent to

1/ Concurrently with this petition, petitioners also filed with Commerce
a petition seeking the imposition of countervailing duties on imports of
pistachio nuts from Iran. Iran is not a "country under the Agreement" (19
U.S.C. 1671(b)) and, therefore, the Commission is not required to reach a
determination with respect to injury from allegedly subsidized imports.
Consequently, the Commission did not institute a countervailing duty
investigation with respect to the allegedly subsidized imports from Iran.

2/ A copy of the Commission's Federal Register notice is presented in app. A.

3/ A list of witnesses who appeared at the public conference is presented in
app. B.

4/ In-shell pistachio nuts have not been the subject of any statutory
investigations by the Commission.
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356 percent. 1/ The margins are based on comparisons of the U.S. price and
the foreign-market value for in-shell pistachio nuts sized at 26 to 28 nuts
per ounce from Iran, a size representative of the imports from Iran.
Petitioners based the foreign-market value on a research study that analyzes
price information obtained from various Government sources and special
publications containing export data.

The Product

Description and uses

Pistachio nuts are a tree crop. The trees are deciduous (leaf dropping)
and dioecious (the male trees are pollen bearing and the female trees are nut
bearing) and yield nuts on an alternate bearing cycle in which 1 year's heavy
crop is followed the next year by a light crop. 2/ The trees do not bear a
significant crop until they are 7 to 10 years of age, and they do not reach
maturity until they are 20 years of age. Mature pistachio trees bear at full
capacity for up to 40 years. .

When harvested, pistachios consist of an edible nutmeat surrounded by a
“hard shell, which is enclosed within a soft hull. The term "in-shell”
pistachios refers to nuts from which the hulls have been removed, leaving

the inner shell and the edible nutmeat. The dehulled nuts, which contain
approximately 45 to 50 percent moisture content, must be dried before storage
or exportation to a 4 to 6 percent moisture content to prevent spoilage. Nuts
dried to a 4 to 6 percent moisture content are termed "raw" by the industry. 3/

Raw in-shell pistachios come in a variety of grades and sizes. There are
three U.S. grades for raw, in-shell pistachios: "U.S. Fancy," "U.S. No. 1,"
and "U.S. No. 2," each with specified tolerances relating to damage and other
defects: Most U.S. pistachios range in size from 21 to 24 in-shell nuts per
ounce; those from Iran, on the average, are smaller. However, both U.S. _
pistachios and those imported from Iran are sold in the United States in all
sizes and grades.

The raw pistachios, both domestic and imported, must undergo a further
drying process (roasting) in which the moisture content is brought down to

about 2 percent. 4/ Roasted pistachios may also be salted and dyed before

1/ Petition, p. 3.

2/ The petition states that the off-year crop of a mature tree averages
about 60 percent of the on-year crop size.

3/ The pistachio nuts imported from Iran are also raw, having been dried to
the 4 to 6 percent moisture content necessary for exportation. In preparation
for shipment, the nuts are sorted according to size and packed in bags of
approximately 70 kilos each. No other processing is performed in Iran.

4/ The petition notes that pistachios can be consumed raw but are normally
roasted.
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fhey are sold in thel United States. 1/ Pistachios are consumed in the United
States almost.'exclusively ‘as a snack food. According to testimony at the
Commission's conference, there is little demand for pistachios sold out of the

shell as nut meats, 2/ and-almost 90 percent of the crop is sold to consumers
without having had the shell removed.

U.S. tariff treatment

The imported in-—-shell pistachico nuts that are the subject of this
investigation are classified in item 145.26 of the TSUS. The rate of duty for
imports of in—shell pistachio nuts from countries afforded most-—favored-
nation (MFN) treatment is currently 0.45 cent per pound; for imports from
‘designated Communist countries, the current rate of duty is 2.5 cents per
pound. Imported pistachio nuts from designated beneficiary countries are
eligible for duty—free treatment under the Generalized System of Preferences,
as are imports from eligible countries under the Caribbean Basin £conomic
Recovery Act. - : '

§ .

On September 18, 1985, the U.S. Customs Service published in the Federal
Register (50 F.R. 37842) a notice rescinding a previous ruling and issuing a
new ruling with respect to the marking of pistachio nuts. 3/ Under the
rescinded ruling, imported pistachio nuts that were processed by roasting did
not subsequently need to be marked as products of the country of growth, but
were instead considered a product of the country where the roasting was per-
formed. The new ruling by Customs, which became effective October 18, 1985,
changed those marking requirements. After further investigation, Customs
decided that roasting; roasting and salting; or roasting, salting, and
coloring of pistachio nuts, without further processing, do not result in a
substantial transformation of the raw pistachio nuts into new and different
articles of commerce. Accordingly, Customs ruled that the containers of such
products. must now be marked to indicate the country of origin (growth) of the
raw products.

ULS.'Growers

There are approximately 500 pistachio growers in the United States, most
of them.small. About nine entities 4/ accounted for between 60 and 70 percent

*

1/ Methods of harvesting and sorting pistachios used by growers in Iran-tend
to cause .shell blemishes. U.S. processors traditionally have dyed these
pistachios red to conceal .such blemishes. U.S8. harvesting and processing
methods, in contrast, prevent much of the shell bruising and blemishes and
currently most California pistachios are marketed in their natural state.

2/ Transcript of the conference, p. 15. Pistachio nutmeats are used as
flavorings in such products:as ice cream, candy, dessert puddings, and baked
goods. ) :

3/ The Customs Service's Federal :Register notice is presented in app. C.

4/ % % ¥, In the pistachio industry, a "ranch" is the business unit, and it
may consist of a number of orchards.
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of total production during crop year 1984. 1/ Nearly all of the U.S. pistachio
crop (99 percent) is grown in California, where there are 46,984 acres of trees
(30,597 acres of bearing trees and 16,387 acres of nonbearing trees) and where

all initial processing of domestic nuts is performed (table 1).

Table 1.—California pistachio nuts: Bearing and nonbearing acreage and
increase from previous year, 1980-84

: : : Increase
Year : Bearing :  Nonbearing : Total : - from pre—
: . H vious year

1980 ;, | 25,430 : 11,402 : 36,832 : - 3,108

1981 ;- 27,514 @ 13,712 41,226 : 4,394
1982 : 28,400 : 16,829 : 45,229 : 4,003
1983 : 31,060 : 15,738 : 46,798 : - 1,569

1984 : 30,597 : 16,387 : = = 46,984 : 186

Source: California Crop and Livestock Reporting Service.

The area devoted to pistachio production in the United States has
expanded rapidly since 1976, when the first commercial crop was harvested. 2/
Since 1980, total pistachio acreage has increased from 36,832 acres to 46,984
acres in 1984. From 1979 to 1982, new planting of pistachio trees increased
by 11,505 acres, or over 3,800 acres annually. However, the expansion in
pistachio tree planting has slowed significantly in more recent years. New
plantings totaled only 1,569 acres in 1983 and only 186 acres in 1984. New
plantings in 1985 are not expected to be as large as those in 1984 according
to industry sources. Industry sources indicated that lower prices for in-shell
pistachios has been the principal factor influencing growers' decisions not to
expand plantings. 3/

U.8. Processors

Data are not available on the exact number of firms that process
pistachio nuts, but it is believed that about 25 firms, located principally
in California, provide the bulk of the processing. Within 24 hours after
harvesting, the hull surrounding the pistachio must be removed to prevent
staining and blemishing of the shell. The hulling and drying is generally
‘performed by processors that purchase directly from the growers. 4/ Before
distribution for sale to the consumer, pistachios are graded, sized, roasted
and salted, and placed in consumer packages. Both of the last two steps may

1/ Pistachio nuts are harvested in September and October, so the U.S. crop
year runs from Sept. 1 to Aug. 31.

2/ There were 4,350 acres of pistachio-bearing trees in 1976.

3/ Transcript, p. 42.

4/ Once pistachios have been hulled and dried, they may be stored for up to
1 year. : .
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be performed by the original processor or by roasters/salters and "rebaggers."
Although growers and processors perform distinct functions, there is a
significant amount of vertical integration. Some processing companies are
owned by growers and some are cooperatives of growers; also, some processors
own pistachio acreage. 1/

U.S. Importers
Approxihately 25 firms imported in-shell pistachio nuts from Iran in
1984, The Commission received timely questionnaire responses from only six

firms that accounted for less than 15 percent of the imports from Iran in
1984, 2/

The U.S. Market

Channels of distribution

Figure 1 traces the flow of domestically grown pistachio nuts from the
tree to packaging. Once processed to the raw dry stage, the pistachios enter
one of two chains of distribution. As indicated previously, the hulling and
drying (to a 4 to 6 percent moisture content) is generally performed by
processors that purchase directly from the growers. 3/ More than one-half of
U.S.~grown pistachios are subsequently sold by the original processors to
roasters that further dry the nuts (to about a 2 percent moisture content) and

1/ Witnesses for the petitioners testified at the conference (transcript,
pp. 16 and 109) that about 40 percent of the pistachio nuts grown domestically
are processed by concerns related through 1nterlock1ng ownership to the
growers of the pistachios they process.

2/ Quest1onna1res were sent to 22 firms that, according to the U.S. Customs
Service net 1mporter file, imported in-shell pistachio nuts from Iran in
fiscal years 1983 or 1984,

3/ A witness for the petitioners (who reported that his firm handles about
25 percent of the U.S. crop) testified at the conference (p. 58) that most
contracts with growers are on a 5-year basis, although some run year to year,
"The terms of a typical contract provide that we will take and market all, or
a particular split of a grower's crop, because some of them will split their
crop between other handlers, and pay to the grower a price dependent on a
number of factors. First, we determine an opening price based on the size of
the domestic crop, the carryover from the previous crop, competing import
crops, and the price of competing nuts other than pistachios. We then assess
the relative mix among the particular growers, crops of different grades,
quality, sizes of pistachios, including whether the shell has split or is
closed and must be shelled, and whether the shells are clean or stained. We
then determine an average price from each grower based on what we think we can
get in the market for the pistachios. Starting with this marketing price, we
then take out our processing cost, plus some level of return, and then the
difference is the price we will ultimately pay to our growers. Because we
market pistachios throughout the year, we do not know the final actual price
we will pay the grower until the end of the contract period." :
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Figure 1.-—Processing flowchart.
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Source: C(alifornia Pistachio Cormission.

generally salt and sometimes dye them for ultimate distribution to consumers.
Those domestic raw pistachios (i.e., those which have had the hulls removed
and dried to a 4 to 6 percent moisture content) not sold by the original
processor to roasters have similar additional processing operations performed
on them by the original processor, who then either sells them to rebaggers,
distributors, or retail outlets.

Imports of in-shell pistachio nuts from Iran enter the distribution
process immediately after the step marked "Grading" on figure 1. Because
these imported nuts need further processing, they are generally entered either
by roasters/salters or by importers who in turn sell them to roasters/salters.
After further processing (which generally includes dyeing them red in order to
cover shell blemishes), 1/ the imported pistachios are sold to rebaggers,
distributors, or retail outlets. '

1/ Transcript, p. 57.



Apparent U.S. consumption

Data published by the U.S. Department of Agriculture (USDA) on apparent
U.S. consumption of pistachios (including those sold as shelling stock) during
crop years 1981-84 (i.e., September 1 of a given year to August 31 of the
following year) are shown in table 2. As indicated, such consumption rose
from 24 million pounds in crop year 1981 to 44 million pounds in crop year
1983, or by 82 percent. Consumption again increased sharply in crop year
1984, rising to 79 million pounds, or 78 percent greater than consumption in
crop year 1983.

Table 2.—Pistachio nuts: U.S. production, imports, exports, change in stocks,
and apparent consumption, crop years 1981-84 1/

U.S. ; : : Change : Apparent : R?tlo of
: : i : , : ¢ 1mports
Crop year pro-— Imports Exports in con—
: . : : : : . : to con-
duction stocks : sumption .

: : : : : - : _sumption

;1,000 pounds : Percent—-
i981———mere— 14 550 4,541 ' 1,071 —6,400 : 24,420 : 18.6
e B — : 43,430 : 7,046 6,537 : 10,399 : 33,540 : 21.0
1983— e 26,455 1 16,704 4,120 -5,406 44,445 37.6

1984 —: 61,950 : 34,127 : 6,173 : 10,582 : 79,322 : 43.0

1/ The crop year begins on Sept 1 of the year shown and ends on-Aug. 31 of
the following year. :

Source: U.S. Department of Agriculture/ Foreign Agricultural Service,
Horticultural and Tropical Products Division.

Data on apparent U.S.'consumption of in—shell pistachio nuts on a
calendar-year basis during 1974-85, are shown in table 3. 1/

1/ These data were obtained from table A-4 of exhibit 7 of the petition.
Because data on processors' shipments were not available prior to crop year
1981 and because the petitioners did not have estimates of importers'
inventories, they.used two alternative methods of computing apparent
consumption. One method was based on processors' shipments and the other was
based on the annual domestic crop (annual crop deliveries of marketable
in-shell pistachios minus exports). Both methods were adjusted to convert the
data from a crop-year basis to a calendar-year basis. The two methods give
roughly similar results, but the petitioners maintain that the latter gives a
"more reasonable stream of consumption than does the other method, which
suffers from swings in estimated inventory levels."
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Table 3.—In-shell piétaéhio nuts: Available domestic crop, imports for
consumption, and apparent consumption, 1974-84, January-July 1985, and
estimated 1985 i

NrHr OO =bYNOO

: Available | " Apparent co::z;gtfzn——
Period ) domestic © Imports ' consump-- | -
; ‘crop 1/ ) : tion + Domestic : Imports
= : : : crop :
1,000 pounds : Percent——
1974 - : {0 25,181 25,181 - 100.
1975 : 0 : 18,523 : 18,523 : - 100.
1976 : . 264 19,428 19,692 : 1.3 : 98,
1977 : 1,526 22,682 . 24,208 - 6.3 93.
1978 > : 2,571 16,311 : 18,882 : 13.6 : 86 .
1979 : 4,307 : 24,551 28,858 14.9 85.
1980 : 11,613 845 12,458 : 93.2 : 6.
1981 : 15,821 3,144 . 18,965 : 83.4 : 16.
1982 — T 14,637 6,233 : 20,870 : 71.1 : 29.
1983 e : 25,846 5,713 . 31,559 : 81.9 . 18.
1984 e | - 25,350 21,776 47,126 53.8 : 46.
1985: January- : _ : : :
July e | ‘ 23,630 : 7,075 . 30,705 77.0 : 23.0
1985: 2/ : : B : : .
Estimated——: 34,486 : 19,228 : 53,714 . -64.2 : 35.8

1/ Derived from annual crop deliveries of marketable in-shell pistachios
minus exports, with an adjustment to convert crop year to calendar year
deliveries. ‘

2/ Based on the petitioner's estimate that the 1985 crop will be 60 percent
of the 1984 crop. Also see footnotes to tables A-3 and A-4 in the petition.

Source: Table A-4 of Exhibit 7 of the petition.

Consideration of Alleged Material Injury to
an Industry in the United States

* The petitioners in this investigation maintain that "Because supply
cannot be controlled in the short term and fixed costs are substantial, the
domestic industry can respond to low priced import competition only by lowering
its own prices. Thus, several of the traditional indicia of injury examined
by the Commission, such as production, shipments and employment, are either
irrelevant or very poor as barometers of economic health. And, because demand
has been sufficient to absorb the increased levels of imports and the increased
domestic production at prevailing prices (due to the elasticity of demand for
pistachios), 1/ shipments and inventory data are unreliable as guides in
assessing injury. Profitability, income, prices, investment and return on

1/ The petitioners estimate the price elasticity of demand for in—shell
pistachio nuts at -1.87 (transcript of the conference, p. 85).
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investment, however, are directly affected by unfair import competition and
reflect in this case the injurious impact of dumped imports from Iran." 1/

Moreover, petitioners maintain that "Because the procéssor pays the
grower only what remains from the processor's selling price after the
processor has covered his costs plus profit, the processors, to date, have
been relatively insulated from the injurious affects of dumped imports. Thus,
in assessing injury to the industry from imports, the Commission must focus
primarily on the impact of imports on the grower sector." 2/

U.S. production

As indicated previously, the first commercial crop of pistachio nuts in
the United States was harvested in 1976. Since that time, U.S. production has
expanded greatly. Yield per acre also increased significantly as the trees
matured and became more productive. In 1982, a heavy crop year, production
was up 61 percent from that in 1980, In 1984, production rose an additional
45 percent from that in 1982. In 1983, a light crop year, production was up .
82 percent from that in 1981, as shown in the following tabulation, which was
compiled from data published by the USDA and the California Pistachio

Commission:

: ' Yield per

Crop year Production 1/ Bearing trees - acre
(1,000 pounds) -(acres) (pounds)

1,500 - 4,350 o 344

4,500 : 8,830 510

2,500 13,150 190

17,200 .- 20,880 , 824

26,900 25,430 1,058

14,500 27,514 527

43,400 ' 28,400 1,528
: 26,400 31,060 850

1984 e 63,100 30,597 2,062

1/ In-shell basis; includes pistachios sold as nutmeats.

1/ Postconference brief of the petitioners, pp. 16-17. The petitioners
contend that the relevant domestic industry consists of growers and the
processors that hull and dry the pistachios.. Petitioners also state that
variable costs associated with pistachio cultivation constitute only 2%
percent of total production costs, and add that supply is fixed by the size of
each year's crop which, in turn, depends on investment decisions made 10 or

_more years earlier.
2/ Ibid., pp. 17-18.
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U.s. growers' shipments

Inasmuch as growers do not normally carry stocks of pistachio nuts,
shipments by U.S. growers can be considered to be identical with production.
For the heavy crop years, growers' shipments of in-shell pistachio nuts in
1982 totaled 37.5 million pounds, double the 18.6 million pounds shipped in
1980. In 1984, shipments reached 45.3 million pounds, up 21 percent from
shipments in 1982. For the light crop years, shipments of in-shell pistachio
nuts by growers in 1983 totaled 21.0 million pounds, up 86 percent from
shipments in 1981. Pistachio nuts sold in the shell accounted for 70 percent
or more of U.S. growers' total shipments during crop years 1980-84, as shown
in the following tabulation (in thousands of pounds):

A Sold in Sold
Crop year the shell shelled Total
1980 . 18,600 8,300 26,900
1981 11,300 3,200 14,500
1982 37,500 ‘ 5,900 43,400
1983 21,0000 5,400 26,400
1984—- 45,300 17,800 63,100

Figure 2 shows U.S. growers' shipments (production) of pistachio nuts
(including those sold as shelling stock) during crop years 1976-84. As
indicated by the 2-year running average of on- and off-year crops, growers'
shipments trended upward throughout the period.

U.S. processors' shipments

Domestic shipments of in-shell pistachio nuts by U.S. processors
increased annually during crop years 1981-84. Shipments by processors did not
follow the year-to-year fluctuations of U.S. growers' shipments because
processors hold inventories in the heavy crop years for sale in the light crop
years. Domestic shipments of U.S.—grown in-shell pistachio nuts by processors
during crop years 1981-84, as reported by the California Pistachio Commission
and the California Crop and Livestock Reporting Service, are shown in the
following tabulation (in thousands of pounds):

Processors' domestic

Crop year shipments
1981 13,765
1982 21,653
1983 22,070
1984 1/~ 27,917

1/ Data are for the first 9 months of the crop year, i.e., Sept. 1, 1984,
through May 31, 1985,
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Figure 2.-—Pistachio nuts: u.s. growers' shipments, crop years 1976-84.

Two-ysar nnning aversge

Oemestic Production (millon peunds)

Data were obtained by questionnaire from five firms that accounted for
about one-half of the shipments by all processors in 1983, Shipments by the
responding firms increased annually from 6.8 million pounds in 1982 to 14.7
million pounds in 1984. During January-September 1985, shipments by processors
increased to 9.7 million pounds, up from 7.4 million pounds during January-
September 1984. - Table 4 shows shipments by these five processors, as well as
their purchases of in—-shell pistachios from U.S. growers.
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Table 4.—In-shell pistachio nuts: U.S. processors' domestic shipments and
purchases from domestic growers, 1982-84, January-September 1984, and
January-September 1985 .

. January-September—

Item C 7 1982 © 1983 | 1984 .
S ) : 1984 1985
Purchases from U.S.
growers: : : : : :
Quantity——+1,000 pounds-—: 11,439 : 9,265 : 19,453 : 17,262 " 10,960
- Value——-——1,000 dollars—: 17,176 : 16,178 : 24,139 : 21,792 . 16,085
Unit value 1/-—per pouhd-—: $1.50 : $1.75 : $1.24 : $1.26 : $1.47
Domestic shipments by P : : : D
processors: : : : : :
Quantity——-1,000 pounds—: 6,755 : 10,855 : 14,680 : 7.419 9,727
Value- 1,000 dollars—: 18,163 : 30,660 : 37,165 : 20,853 22,343

Unit value 2/—per pound—-: $2.69 : $2.82 : $2.53 : $2.81 $2.30

1/ Average value paid to growers.
2/ Average value received by processors.

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission,.

U.S. exports

U.S. exports of pistachio nuts increased from 2.8 million pounds in 1982
to 3.9 million pounds in 1983, or by 41 percent, and then declined to 3.0
million pounds, or by 24 percent, in 1984 (table 5). Exports during January-
August 1985 totaled 2.4 million pounds, up 57 percent from exports during
January-August 1984. Principal markets for U.S. exports included Canada,
Japan, Australia, Mexico, and the People's Republic of China. As a share of
shipments by U.S. growers (based on crop year production data), exports
increased from 6 percent in 1982 to 15 percent in 1983, and then declined to
5 percent in 1984.

U.S. processors' inventories

Inventory data were received by questionnaire from five firms that
accounted for about 60 percent of total shipments of domestic in-shell
pistachio nuts by processors in 1983, Inventories of domestic pistachios held
by the responding firms increased annually from 4.7 million pounds at yearend
1982 to 7.7 million pounds at yearend 1983 and 17.7 million pounds at yearend
1984, the year of peak U.S. production. Many processors maintain inventories
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U.S. exports 1/ of domestic mérchandise, by
principal markets, 1982-84, January—August 1984, and January-August 1985

January;ﬁugustm—

Market 1982 1983 1984
1984 1985
Quantity (1,000 pounds)

Canada 190 : 282 570 : 396 : 220
Japan 46 : 274 . 317 . 229 : 278
Australia 35 230 : 311 174 : 127
Mexico : 320 : 21 : 207 59 236
People's Republic of China—: 176 : 132 . 201 : 33 : 80
France : 326 : 480 185 : 88 : 57
Israel 72 416 138 138 0
Taiwan 0 : 5 : 135 0 44
United Kingdom- 22 : 227 : 132 80 : 166
Belgium 82 : 24 122 . 0 : 739
West Germany 407 : 548 : 92 : 0: 202
All other 1,078 : 1,243 540 : 352 : 281

Total 2,754 3,881 2,951 1,547 2,430

Value (1,000 dollars)

Canada 229 : 676 : 1,286 : 892 : 464
Japan- 112 : 538 : - 766 : 580 : 626
Australia 97 : 580 : 751 . 476 275
Mexico 784 31 : 346 152 434 -
People's Republic of China—: 141 136 : 138 : 32 : 40
France 772 1,112 408 : 178 : 102
Israel 185 : 1,019 : 73 73 -
Taiwan - 7 : 87 : - 86
United Kingdom 53 : 649 : 292 178 : 307
Belgium— , 192 : 56 : 232 : - 1,016 .
West Germany 860 : 1,249 : 198 : - 370
All other 2,378 . 2,749 1,319 : 907 : 558

Total 5,803 5,896 : 3,468 : 4,278

See'foqtnote at end of table.

8,802 :
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Table 5.—Pistachio nuts: U.S. exports 1/ of domestic merchandise, by
principal markets, 1982-84, January—August 1984, and January-August

1985—Continued
January—August—
Market 1982 1983 1984
1984 1985
Unit value (per pound)

Canada $1.21 : $2.40 $2.26 : $2.25 $2.11
Japan T 2.45 1.96 : 2.42 2.52 ; 2.24
Australia 2.78 . 2.51 : 2.42 . 2.73 : 2.16
Mexico : 2.45 1.53 : 1.68 : 2.59 : 1.84
People's Republic of China—: .80 : 1.03 : .69 : .96 : .50
France : 2.37 . 2.32 : 2.21 2.02 : 1.77
Israel 2.58 :  2.45 : .53 .53 : -~
Taiwan : - - 1.48 .64 - 1.94
United Kingdom 2.40 : 2.86 : 2.21 : 2.22 1.85
Belgium "2.36 1 2.30 : 1.90 : - 1.37
West Germany 2.11 : '2.28 2.16 : - 1.84
All other 2.21 2.21 2.44 2.58 : 1.99
Average 2.11 - 2.27 : 2.00 : 2.24 . 1.76

1/ Includes Schedule B Nos. 145.3520, 145.5720, and 145.7520.

Sburce: Compiled from‘official statistics of the U.S. Department of

Commerce.

in order to supply their customers following light crop years. 1/ As a share
inventories increased irregularly from

74.6 percent in 1982 to 115.6 percent in 1984, as shown in the following

of shipments by the respondi

tabulation:

ng firms,

Yearend

inventories 1/

(1,000 pounds)

1982
1983
1984 ‘ 1

1/ As of Dec. 31.

4,675
7,679
7,743

Shipments 2/
(1,000 pounds)

1
1

6,266
3,832
5,342

2/ Shipments by the firms that held inventories.

Ratio, inventories

to _shipments
(Percent)

74.6
55.5
115.6

1/ As noted previously, raw pistachio nuts may be held in inventory for up
to a year. During the conference, one large processor testified that it
carried over into the 1985 season approximately one—third of its 1984 crop.
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'Employment and wages

Both U.S. growers and processors had difficulty in providing the
employment data requested in the Commission's questionnaires. None of the
responding firms are engaged solely in growing or processing pistachio nuts. 1/
Data obtained from six growers show that average employment in these firms
increased from 79 production and related workers in 1982 to 83 workers in 1984
(table 6). Employment during January-September 1985 was down by two workers
from the January-September 1984 level. Average annual hours worked by each
production and related worker amounted to 2,633 in 1982; 2,500 in 1983; and
2,566 in '1984. Hourly wages paid to production workers by the responding
growers averaged $5.67 in 1982; $5.55 in 1983; and $5.27 in 1984.

Table 6.—In-shell pistachio nuts: Average number of production and related
"workers reported by U.S. growers and processors and hours worked by and
wages paid to such employees, 1982-84, January-September 1984, and
January-September 1985

) ) . Jan.~Sept—
Item 1982 0 1983 ° 1984 -
) ) ' 1984 1985
Production and related workers
employed by growers: 1/ : : : : :
Average number : 79 82 : 83 79 : 77
Hours worked—-—- ~1,000 hours—: 208 : 205 : 213 206 : 199
Wages paid--——-—1,000 dollars—: 1,179 : 1,137 : 1,122 : 1,117 : 1,078
Production and related workers : : : : .
employed by processors: 2/: : : : :
Average number : 99 : 101 : 179 : 163 : 149
Hours worked—-——-1,000 hours-—: 126 141 153 70 : 80
Wages paid— - 1,000 dollars—: 506 : 570 : 955 : 458 598

1/ Data are for 6 firms.
2/ Data are for 4 firms.

Source: Compiled from data submltted in response to quest10nna1res of the
U.S. International Trade Commission.

Data obtained from four processors show an annual increase in employment
from 99 production and related workers in 1982 to 179 workers in 1984, or by
81 percent. The number of production workers employed by the responding
processors in January-September 1985 dropped by 14 employees, or 9 percent,
from employment in January—September 1984. Hours worked by production workers
processing pistachio nuts averaged 1,273 in 1982; 1,396 in 1983; and 855 in
1984." Wages paid to production workers by processors averaged $4. 02 per hour
in 1982; $4.04 per hour in 1983; and $6.24 per hour in 1984.

1/ Other products grown and/or processed include walnuts, almonds, olives,
figs, and vegetables. -
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Financial experience of U.S. growers

Fourteen growers furnished usable income-and-loss data concerning both
their overall farm operations and their operations growing pistachio nuts.

Overall farm operations.—Net sales of all products produced on the farms
on which pistachio nuts are grown declined from $95.2 million to $72.7 million,
.or by 24 percent, between 1982 and 1983 (table 7). Net sales rose slightly to
$74.7 million during 1984, The 14 growers earned an aggregate operating
income of $9.8 million, or 10.3 percent of net sales, in 1982, 1In 1983 and
1984, they sustained operating losses of $11.5 million, or 15.8 percent of net
sales, and $9.0 million, or 12.0 percent of net sales, respectively. Three
growers sustained operating losses in 1982; six growers sustained such losses
in 1983, as did two growers in 1984. The 14 growers reported a positive cash—
flow of $18.6 million in 1982. 1In 1983 and 1984, they sustained negative cash—
flows of $2.7 million and $531,000, respectively.

Table 7.—Income—-and-loss experience of 14 U.S. growers of pistachio nuts
on the overall operations of their farms, 1982-84

Ttem - ‘1982 1983 1984

Net sales 1,000 dollars—: 95,200 : 72,671 : 74,654
Cost of goods sold do i 66,934 : 67,152 : 64,706
Gross income : do———: 28,266 : 5,519 : 9,948

General, selling, and administrative expenses : :
1,000 dollars—: 18,463 : 17,029 : 18,917

Operating income or (loss) do : 9,803 : (11,510): (8,969)
Depreciation and amortization 1/ do——:__ 8,783 : 8,792 : 8,438
Cashflow from operations —do : 18,586 : (2,718): (531)
Ratio to net sales: : o : s :
Gross income percent—: 29.7 : 7.6 : 13.3
Operating income or (loss) do : 10.3 : (15.8): (12.0)
Cost of goods sold do : 70.3 : 92.4 86.7
General, selling, and administrative expenses : :
percent—: 19.4 . 23.4 25.3

Number of growers reportlng operating losses 3: .6 2

1/ Depreciation and amortization data are for 10 growers.

Source: Compiled from data submitted in response to questlonnaxres of the
U.s. Internatlonal Trade Commission,

Pistachio operations.—Net sales of pistachio nuts by the 14 growers fell
from $45.3 million to $27.9 million, or by 38 percent, between 1982 and 1983
before rising by 26 percent to $35.2 million in 1984 (table 8). Operating
income followed a similar trend, dropping from $16.4 million, or 36.1 percent
of net sales, in 1982 to $414,000, or 1.5 percent of net sales, in 1983 before
rising to $6.8 million, or 19.3 percent of net sales, in 1984. Cashflow
followed the same trend as operating income, dropping from $19.1 million in
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Table 8.~—Incdme4and—1oss experience of 14 U.S. gfowers on their
operations growing pistachio nuts, 1982-84

. Item o 1982 : 1983 ' 1984
Net sales 1,000 dollars—: 45,345 :- 27,903 : 35,219
Cost of goods sold do i 22,799 : 22,371 . 22,855
Gross income do : 22,546 : 5,532 : 12,364
General, selling, and administrative expenses S :

4 1,000 dollars~—: 6,170 : 5,118 : 5,570
Operating income ~—do i 16,376 414 6,794
Depreciation and amortization 1/ do : 2,750 : 3,152 : 3,165
Cash flow from operations do : 19,126 : 3,566 : 9,959
Ratio to net sales: : : :

Gross income percent—-: 49.7 19.8 : 35.1
Operating income do : 36,1 : 1.5 : 19.3
Cost of goods sold -do : 50.3 : 80.2 : 64.9
General, selling, and adm1n13trat1ve expenses : : : :

percent—: 13.6 : 18.3 15.8

Number of growers reporting operating losses 1 7 . 2

1/ Depreciation and amortization data are for 10 growers.
Source: Compiled from data submitted in response to questionnaires of the

U.S. International Trade Commission.

1982 to $3.6 million in 1983 and then rising to $10.0 million in 1984. One
grower sustained an operating loss in 1982; seven growers sustained such
losses in 1983, as did two growers in 1984. '

Financial experience of U.S. processors

Five processors furnished usable income-and-loss data concerning both
their overall establishment operations and their operations processing
in—-shell pistachio nuts. 1/

Overall establishment operations.—Net sales of all products produced in
the establishments within which pistachio nuts are processed rose annually
from $322 million to $455 million, or by 41 percent, during 1982-84 (table 9).
Net sales declined 20 percent to $*¥* during interim 1985, compared with net
sales of $¥¥* during the corresponding period of 1984. Net sales of pistachio
nuts accounted for 6 to 10 percent of total establishment net sales in each

year during 1982-84,

1/ Only three firms supplied data for the interim per1ods ended Sept. 30,
1984, and Sept. 30, 1985.
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Table 9.-—Income—and-loss experience of 5 U.S. processors on the overall
operations of their establishments within which pistachio nuts are processed,
1982-84, and interim periods ended Sept. 30, 1984, and Sept. 30, 1985 1/

Interim period
ended Sept. 30—

Item ‘1982 1983 ° 1984
' ' ' 1984 1985
Net sales——1,000 dollars—: 322,428 : 402,882 : 454,579 : L e
- Cost of goods sold——do——: 272,322 : 346,504 : 379,061 : halalaliE badadal
Gross income do : 50,106 : 56,378 : 75,518 : L2 1 ¥
General, selling, and o : : :
administrative expenses : : :
1,000 dollars—: 35,399 : 35,574 : 52,579 : e fokalad
Operating income———————do—: 14,707 : 20,804 : 22,939 : Lz s LI
Depreciation and amortiza- : C K :
tion 2/~-——1,000 dollars—: 5,508 : 7,104 : 6,103 R bkl
Cashflow from operations : : : : :
1,000 dollars—: 20,215 : 27,908 : 29,042 : Ll L L1
Ratio to net sales: : ' : : ‘
.Gross income-——-— percent—: 15.5 : 14.0 : 16.6 : L L Lz
Operating income——do—--: 4.5 : 5.2 : 5.0 : ka2 bakazdd
Cost of goods sold—do——: 84.5 ;. 86.0 : 83.4 L L L2
General, selling, and o : : :
administrative : : _
expenseg—————percent—: 11.0 : 8.8 : 11.6 Ll L
Number of processors : : :
reporting operating : : . : : :
losses : 1 1 0 : 1: (o]

1/ % * %,
2/ Depreciation and amortization data are for 3 firms in 1982, interim 1984,
and interim 1985, and for 4 firms in 1983 and 1984,

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission.

Operating income followed the same trend as net sales, rising from $14.7
million, or 4.5 percent of net sales, in 1982 to $22.9 million, or 5.0 percent
of net sales, in 1984, and then slipping to $¥#¥X, or ¥%¥ percent of net sales,
during interim 1985, compared with an operating income of $¥¥H¥, 6 or ¥#% percent
of net sales, during the corresponding period of 1984. One firm operated
unprofitably in 1982, 1983, and interim 1984.

In-shell pistachio nuts.—Net sales of in—shell pistachio nuts followed
the same trend as total establishment net sales during the reporting period,
rising from $19.0 million to $45.8 million, or by 140 percent, during 1982-84
and then dropping 36 percent to $*** during interim 1985, compared with net
sales of $¥¥X during the corresponding period of 1984 (table 10). Operating
income was $1.8 million, or 9.5 percent of net sales, in 1982; $3.5 million,




A-19

Table 10.-—Income-and-loss experience of 5 U.S. processors on their operations
processing in-shell pistachio nuts, 1982-84, and interim periods ended
Sept. 30, 1984, and Sept. 30, 1985 1/ '

Interim period

ended Sept. 30—

Item ‘1982 1983 1984
) ) ‘ 1984 : 1985
Net sales——1,000 dollars—: 19,041 : 34,760 : 45,755 : WA L
Cost of goods sold—do—: 15,393 . 29,561 : 39,143 . WK, WK
Gross income do : 3,648 :- 5,199 : 6,612 : Lk Ll
General, selling, and : ' : : :
administrative expenses : : :

' 1,000 dollars—: 1,839 . 1,683 . 3,085 : W adalad
Operating income do : 1,809 : 3,516 : 3,527 : Lt L]
Depreciation and amortiza- : : :

tion 2/-~-—1,000 dollars—: nnR Hnx Hnx fakadad fakakad
Cashflow from operations : : : :
1,000 dolilars——: LS L33, L2 L. WHH
Ratio to net sales: : : : :
Gross income—-—percent—: 19.2 : 15.0 : 14.5 : laland L
Operating income—-—do—-: 9.5 : 10.1 : 7.7 : 60 L
Cost of goods sold-—do-——-: 80.8 : 85.0 : 85.5 : Ll L
General, selling, and : : :

administrative :

expensesg—-— percent—-: 9.7 4.9 6.8 kot lalalad
Number of processors :

reporting operating : : : : :
losses : 1 1: 1 2

1/ * % %,
2/ Depreciation and amortization data are for 2 firms in 1982 and for 3
firms in the other reporting periods. ’

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission,

or 10.1 percent of net sales, in 1983; and $3.5 million, or 7.7 percent of’
net sales, in 1984. Operating income declined to $¥¥%, or ¥¥% parcent of net
sales, during interim 1985, compared with an operating income of $¥¥¥X, or ¥
percent of net sales, during the corresponding period of 1984. One processor
sustained an operating loss in each year during 1982—-84 and two processors
sustained such losses during interim 1984. Cash flow from operations rose
from $¥¥X to $X during 1982-84, but then declined to $¥#% during interim
1985, compared with $X¥% during the corresponding period of 1984.
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Capital and investment

U.S. growers and processors were asked to describe any actual or
potential negative effects of imports of pistachio nuts from Iran on their
firm's growth, investment, and ability to raise capital.

Consideration of Alleged Threat of Material Injury
to an Industry in the United States

In its examination of the question of the threat of material injury to an
industry in the United States, the Commission may take into consideration such
factors as the rate of increase in allegedly LTFV imports, the rate of increase
in U.S. market penetration by such imports, the amounts of imports held in
inventory in the United States, and the capacity of producers in the country
subject to the investigation to generate exports (including the availability
of export markets other than the United States). A discussion of U.S. market
penetration of imports of in-shell pistachio nuts from Iran is presented in
the section of this report entitled "Consideration of the Causal Relationship
Between Alleged Material Injury or the Threat Thereof and Allegedly LTFV
Imports." Discussions of the available information concerning inventories of
in-shell pistachio nuts from Iran and that country's capac1ty to generate
exports follow.

Inventories of imported in-shell pistachio nuts

~ Four importers and one U.S. processor reported: inventories of in-shell
pistachio nuts from Iran. Inventories, as reported by these firms, declined
from 620,000 pounds at yearend 1982 to 577,000 pounds at yearend 1983, or by
7 percent, and then rose to 1.2 million pounds at yearend 1984. Inventories
at the end of 1984 were almost double those held at the end of 1982. As a
share of shipments of imported in-shell pistachio nuts from Iran by the
responding firms, yearend inventories remained stable at 32 percent, as shown
in the following tabulat1on

Yearend ' Ratio, inventories
inventories 1/ Shipments 2/ to shipments
(1,000 pounds) (1,000 pounds) (Percent)
1982 - 620 1,927 32.2
1983 577 1,789 "32.2
1984 1,238 3,812 32.4

1/ As of Dec. 31.
2/ Shipments by the flrms that supplied inventory data.
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Capacity of producers in Iran to generate exports

Iran is the world's largest producer of pistachio nuts. 1/ According to
data published by the USDA, commercial production of pistachio nuts in Iran
averaged about 43 million pounds per year during crop years 1968-77. Although
pistachio production displayed its usual alternating cycle during this period,
production did trend upward. Production peaked at 132 million pounds in crop
year 1978, but then plummeted to 22 million pounds in 1979, apparently because
of a severe frost during that year. Production partially recovered to 55
million pounds in 1980 and then rose to almost 92 million pounds in 1981
(table 11). In 1982, production dropped to 50 million pounds, then increased
in 1983 to 86 million pounds. Although data are not available for 1984,
production in Iran was reportedly less than that in 1983. 2/

Table 11.,—Pistachio nuts: Iran's producfion and exports, 1980-84

Item © 1980 0 1981 | 1982 | 1983 | 1984
Production—- 1,000 pounds—: 55,100 : 91,500 : 49,600 : 86,000 : 1/
Exports to: : o . : :

United States do : 788 : 3,075 : 4,123 : 5,008 : 21,309
All others do : ol AR, 5,136 : R bakadad
Total do WO . WR . WX . NN . 3.2,

Ratio to total exports

of exports to-— : :
W . 36

United Statesg——— —percent—: Lalat B
All others do o R R . L kAl
Total do- : 100.0 100.0 100.0 100.0 : 100.0
Ratio of total exports : ' : :
to production do HH ¥ w0 W 1/

1/ Not available.

Source: Production, compiled from official statistics of the U.S.
Department of Agriculture; total exports, exhibit 4, table 2.2, of the
petition; exports to the United States, off1c1a1 U.S. imports, as reported by
the U.S. Department of Commerce. :

1/ The United States now appears to be the second largest producer; other
major producers include Turkey, Greece, Syria, and Italy. In Iran, pistachio
nuts are grown on about 40,000 farms that average about 3 hectares (about 7.4
acres) each (petition, exhibit 4). 1In contrast to the largely mechanized
production process in the United States, production methods in Iran are
reported to be very labor intensive.

2/ On the basis of USDA data, heavy crop years in Iran have traditionally
occurred in even—numbered years, the same as in the United States. However,
testimony was presented at the Commission's conference (transcript, pp. 121
and 122) (also see exhibit 4 of the petition) that the severe frost that
occurred in Iran in 1979 may have reversed the off-year/on-year production
cycle in that country, with the heavy crop of the Iranian productlon cycle now
occurring in odd-numbered years.
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Total exports from Iran increased from X*X¥ pounds in 1980 to *¥¥ pounds
in 1981, slipped to ¥¥¥ pounds in 1982, and increased thereafter, reaching ¥¥¥
‘pounds in 1984. 1/ Exports to the United States, as a share of total exports

from Iran in recent years, rose irreqularly from a low of ¥*¥¥ percent in 1980
to a high of %% parcent in 1984. As a share of production in Iran, total

exports increased from ¥X¥ percent in 1980 to ¥*¥¥ percent in 1982, then
decreased to X% percent in 1983,

Consideration of the Causal Relationship Between Alleged Material
Injury or the Threat Thereof and Allegedly LTFV Imports

U.S. imports

Total U.S. imports of in-shell pistachio nuts increased from 845,000
pounds in 1980 2/ to 6.2 million pounds in 1982, then declined to 5.7 million
.pounds in 1983, 1In 1984, they climbed to 21.8 million pounds, nearly four
times the level of imports in 1983. Iran was by far the principal supplier,
accounting for 93 percent of total imports in 1980, 98 percent in 1981, 66
percent in 1982, 88 percent in 1983, and 98 percent in 1984 (table 12).

1/ The data shown in table 11 for total exports are those presented in table
2.2, exhibit 4, of the petition. The petition states that such information
was obtained on a confidential bhasis % % ¥, In the above table, total exports
in any year shown are those shown in the petition on the basis of the Iranian
year, which begins on Mar. 20. 1In comparison, exports of pistachio nuts from
Iran during Iranian years 1974/75 through 1978/79 were as follows: 1974/75—
W% pounds, 1975/76--%%% pounds, 1976/77-—%¥% pounds, 1977/78-—¥¥% pounds, and
1978/79—¥¥*% pounds. A

2/ In November 1979, the United States imposed an embargo on trade with Iran
in all but essential articles. It was not until January 1981 that the embargo
was lifted and trade with Iran resumed. U.S. imports of in-shell pistachio
nuts, total and from Iran, during 1971-79 were as follows (in millions of

pounds):

Year . Total From Iran
1971 25.2 16.4
1972 17.6 11.4
1973 33.6 24.2
1974 25.2 22.6
1975 18.5 14.1
1976 19.4 12.4
1977 22.7 20.1
1978 16.3 14.3
1979 24.6 24.1
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Table 12.-—In-shell pistachio nuts:

U.S. imports for consumption, by principal
sources, 1980-84, January—August 1984, and January—August 1985

f January-August-—

Source 1980 © 1981 1982 1983 1984
) 1984 1985

Quantity (1,000 pounds)
Iran - - 788 3,075 : 4,123 5,008 21,309 : 12,689 : 7,917
West Germany————m———— 0 : 0 : 91 142 170 : 40 : 126
United Arab Emirates-———: 0 : 0 : 126 : 0 : 151 : 151 209
Turkey : 53 : ‘22 . 1,836 : 462 146 : 123 14
All other : 4 . 47 . 57 101 : 1 : 1 : 41
Total : 845 : 3,144 : 6,233 5,713 : 21,776 13,004 : 8,307

. Value (1,000 dollars)
Iran 1 2,349 : 7,392 9,469 : 11,104 : 40,289 : 23,986 : 10,480
West Germany-———— : - - 193 276 263 : 76 : 216
United Arab Emirates--—: - - 298 : - 276 : 276 : 306
Turkey : 133 58 : 3,127 . 784 308 239 28
All other : 3 . 114 : 136 213 2 : 2 39
Total : 2,485 : 7,564 . 13,223 12,377 : 41,139 : 24,579 : 11,069

: Unit value (per pound)
Iran : $2.98 : $2.40 : $2.30 : $2.22 $1.89 : $1.89 :  $1.32
West Germany-— - - - - 2.12 : 1.95 1.55 1.89 1.72
United Arab Emirates--—: - - 2.36 : - 1.83 1.83 1.47
Turkey : : 2.48 @ 2.57 : 1.70 : 1.70 :  2.11 : 1.93 : 1.99
All other : .75 : 2.43 2.39 : 2.11 :1/ 2.68 :1/ 2.68 : .95
Average : 2.94 : 2.41 2.12 ; 2.17 1.89 : 1.89 ; 1.33

1/ Calculated from the unrounded numbers.

Source: Compiled from official statistics

of the U.S. Department of Comherce.
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Market penetratlon by the allegedly LTFV 1mports

The share of the U.S. market for in-shell pistachio nuts supplied by
imports from Iran increased substantially during 1980-84. U.S. market share
by those imports increased from 6.3 percent in 1980 to 16.2 percent in 1981
and 19.8 percent in 1982, declined to 15.9 percent in 1983, and rose to 45.2
percent in 1984 (table 13). As indicated previously, prior to 1976, virtually
all domestic consumption of pistachio nuts was supplied by imports, principally
those from Iran, and imports supplied 85 percent of more of consumption during
1976~-79 (table 3).

Table 13.~—In-shell pistachio nuts: Share of U.S. consumption supplied
by Iran, all other countries, and U.S. producers, 1980-84 -

Item ‘1980 © 1981 ' -1982 . 1983 . 1984

U.S. consumption : : : - : : :
1,000 pounds—-: 12,458 : 18,965 : 20,870 : 31,559 : 47,126
Share of U.S. consumption : E . : : ;
supplied by—- B . : :
: 16.2 19.8 : 15,

Iran ' percent—: 6.3 : 9 : 45.2
All other countries—do—-—:__ 5 : .4 10.1 : 2.2 : 1.0

Total imports————-do——: 6.8 : 16.6 : 29.9 : 18.1 46.2
U.S. producers do : 93.2 : 83.4 . 71.1 : - 81.9 : 53.8

Source: Compiled from off1c1al stat1st1cs of the U.s. Department of
Commerce and the data shown in table 3.

Note.—Because of rounding, figures may not add to the totals shown.

Price

Price information was collected from various sources—secondary data
sources for returns received by pistachio growers and from the Commission's
questionnaires for prices received and/or paid by pistachio processors
(hullers and dryers), roasters, and importers. Grower prices were collected
from data provided by the USDA's Crop and Livestock Reporting Service.
Domestic processors were asked for data on prices received.for raw, in-shell
pistachios sold to roasters. Roasters were asked to provide prices paid for
raw, in-shell pistachios purchased from domestic sources and for pistachios
imported directly from Iran. 1/ Importers were requested to give prices paid
for comparable products imported from Iran and resale prices if these
pistachios were then sold to domestic roasters. Prices were requested for the
largest transactions in each quarter from January-March 1984 through
July—September 1985. Respondents were asked to provide separate price

1/ However, no price data for d1rect purchases of imported raw pistachios by
roasters were obtained.
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information for each of four size categories—extra large (18-~20 count), large
(21-24 count), medium (24-26 count), and small (28-32 count). Information was
also requested on shipping costs. Usable price information was collected from
four importers, two processors, and one roaster.

Domestic grower returns.-—USDA officials began keeping records of
domestic production and prices of raw pistachios in 1977. Table 14 presents
data on pistachio production and returns rece1ved by growers in California
during crop years 1977-84.

Table 14.—Production of California pistachios and average returns
received by growers, 1/ crop years 1977-84

: Production . Average
Crop year : - - N return
In~shell ; Shelled ' Total . to grower
{ —————1,000 pounds (in-shell)—— : Per pound
1977 P 4,50 : 2/ : 4,500 : $1.04
1978w e : 2,500 : o2/ : 2,500 : 1.24
1979 : 17,200 : 2/ : 17,200 1.60
1980 : 18,600 : 8,300 : 26,900 : 2.05
1981 : 11,300 : 3,200 : 14,500 : 1.36
1982 : 37,500 : 5,900 : 43,400 : 1.45
1983 : 21,000 : 5,400 : 26,400 : 1.42
1984 : 45,300 : | 17,800 : 63,100 : : .95

1/ All pistachios, split and unsplit, in-shell and shelled.

2/ Data not available. -

Source: " U.S. Department of Agriculture, Crop and Livestock Reporting
Service.

For the 1977 crop year, domestic growers received an average return 1/
of $1.04 per pound for about 4.5 million pounds of pistachios of all grades,
both in—-shell and shelled nuts. The supply of domestic, in-shell pistachios
was estimated at about 2.6 million pounds for 1978, compared with imports in
1978 of over 16 million pounds. 2/ A sharp decline in pistachio imports, to
less than 1 million pounds, occurred during calendar year 1980 as a result, in
part, of the embargo placed on U.S. imports from Iran. 3/ Grower returns on
the 1979 crop (realized largely in 1980) increased to $1.60 per pound, and

1/ These returns are an average of payments made to .growers; the payments
are distributed over the year following each harvest as processors (hulling
and drying operators) realize sales to roasters.

2/ Estimate, California Pistachio Commission. Calculated using 1977 crop
estimate, deducting exports, and converting to a calendar—year basis.

3/ Reference was made previously to a severe frost that apparently greatly
reduced the production of pistachios in Iran in crop year 1979. '
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during the following year, returns surpassed $2.00 per pound. In 1980, the
domestic supply of in-shell pistachios, estimated at 11.6 million pounds, was
‘less than one-half of the 24.6 million pounds imported during 1979, the year
prior to the embargo. After the embargo was lifted in January 1981, prices
received by domestic growers of pistachios fell to much lower levels. Returns
averaged around $1.40 per pound for crop years 1981-83 and then dropped below
$1.00 per pound for the crop of 1984. Growth in domestic production of
pistachios, measured between alternate years because of the 2-year bearing
cycle for this crop, continued to be substantial during 1980-84. Production
rose by 61 percent between 1980 and 1982, followed by an increase of

45 percent between 1982 and 1984. These increases in domestic output have
coincided with a period during which there has been downward pressure on
grower returns. Further, returns to domestic growers have not increased
during the two most recent off-years. Returns earned during 1982 on the 1981
(off-year) crop declined as imports recovered to over 6 million pounds, as
Iran was able to recover a portion of the U.S. market it had lost. During
1984, following an off-year domestic crop in 1983, Iranian imports exceeded 21
million pounds, a level approximately equal to average annual U.S. imports
during 1974-79. ‘

Returns earned by domestic growers on the 1984 crop also may have been
affected by the relatively high proportion of unsplit nuts harvested in 1984,
as suggested by the percentage of shelled nuts sold—over 28 percent. 1/
Shelled pistachios typically command a significantly lower price per pound -
(in—-shell basis) than do in-shell pistachios. 2/

Domestic prices.—Two domestic processors of pistachios supplied data on
prices received from roasters of raw pistachios and one domestic roaster
provided data on prices paid to processors for pistachios from California
(table 15). Prices reported by the processors were lower than prices paid by
the roaster for each grade. This may be due, in part, to the fact that
. processor prices do not include shipping charges, whereas roaster prices are
inclusive of shipping charges. Survey data collected indicate that shipping
charges average between 5 and 10 cents per pound.’

Data on processor sales were provided for large and extra-large pistachios
only. Extra-large pistachios (18-20 count) commanded a price of about $¥**
per pound for the first 9 months of 1984. The price then dropped sharply to
below $¥¥% per pound during October-December 1984 and January-March 1985. A
modest recovery, to about $X¥¥¥* per pound, occurred in July-September 1985.
Prices for large pistachios (21-25 count) followed a similar pattern, dropping
from $%¥* per pound at the start of 1984 to $%¥¥* per pound in January-March
1985, before recovering to $¥¥X per pound in July-September 1985.

1/ On the basis of the data in the tabulation at the top of p. A-10, shelled
nuts accounted for the following share of total shipments of U.S.—grown .
pistachios in the following crop years: 1980—31 percent, 198122 percent,
1982---14 percent, 1983—20 percent, and 1984-—28 percent.

2/ A witness for the petitioners testified during the conference that
“Unlike other nuts, such as walnuts or almonds, there is little demand for
pistachios sold out of the shell as nut meats. In fact, contrary to what you
might expect, on a comparable weighted basis, shelled pistachios have a much
lower value than pistachios in shell." (Transcript, p. 15.)
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Table 15.-—-Prices received by processors and prices paid by roasters for raw
California pistachios, by sizes and by quarters, January 1984-September 1985

Processor prices : Roaster prices
Period - : -
Extra large | Large " Extra Large ' Large
Per pound
1984: : . : ' :
January-March-——-—: $ane $rwe . a0 1/
APri 1—June-— e — WK Lot B 0 $r0ex
July~September——: L LI L L L L
October-December—-: E L r K % PN
1985: : :
January-March————-; L E il Ll L bkt
APri 1—June-— e — Ll S A Lk e Ll
July-September————- : K L Ll il

1/ No data reported.

Source: Compiled from data submitted in response to quest10nna1res of the
U.S. International Trade Commission.

Prices paid by roasters for purchases of domestically grown raw
pistachios were also reported for extra large and large grades of pistachios.
Prices for extra-large pistachios dropped substantially over the 7 quarters
for which prices were reported, or from around $¥*¥* per pound prevailing in
January-March 1984 to $¥¥* per pound during July-September 1985. Prices paid
for large pistachios dropped from about $*X¥ per pound during April-September
1984 to about $¥¥X per pound on subsequent purchases. Low-volume purchases of
small pistachios (28-30 count), priced from $¥¥* to $X¥¥¢ per pound were

registered throughout 1985 (not shown-in table 15).

Importer prices.-—Four importers supplied price data on pistachios
imported from Iran (table 16). Most of the pricing information reported
pertains to the large (22-24 and 24-26 count) and medium (26-28 count) grade
categories into which most imports fall. Several respondents reported limited
quantities involving extra-large (18-20 and 20-22 count) and small (28-30
count) pistachios. Large Iranian pistachios commanded a weighted-average
price of $X*¥% per pound in January-March 1984, By January-March 1985, prices
for these nuts had fallen to $*¥¥ per pound. Prices subsequently firmed to
$¥%%% per pound in July-September 1985. Similarly, medium-size pistachios fell
in price from $¥*¥% per pound at the start of 1984 to $¥¥% per pound by
April-June 1985, bhefore recovering slightly to $¥¥¥ per pound.
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Table 16.—Prices pald by importers for pistachios from Iran, by sizes
and by quarters, January 1984-September 1985

Period . Extra large | Large " Medium ) Small
Per pound
1984: D : : : :
January-March--——— — 1/ : ' $ren o $rn
April-June— e} 1/ : K W TR
July~Septembepr-—- e 1/ : L L1 L
0ctober—December—~w~: 1/ : L L L 1/
1985: : : :
. - January-March———— : Y o i *nk. 1/
April-June——mm—- e 1/ : 1/ : L p Y4
- July—-September—: o0k ;- L Ll 1/

1/ No data reported.

Source: Compiled from data submitted in responée to questionnaires of the
U.S. International Trade Commission.

" Comparison of prices.—Prices for domestic pistachios received by
processors or paid by roasters for domestic pistachios are compared with
prices for imported Iranian pistachios paid by importers or charged by
importers upon resale to roasters in table 17. Pistachios imported from Iran
were sold at prices consistently below those of comparable domestic pistachios
over the period January 1984-September 1985. Imported prices were lower than
domestic prices by 10 to 35 percent. Because there is a slight difference in
size between large domestic and large imported pistachios as defined here, 1/
margins of underselling were not calculated.

Lost sales

Two allegations of lost sales were made, one each by two of the three
roasters from whom completed questionnaires were received. In both cases, the
roaster allegedly lost a customer for roasted and salted pistachios of
domestic origin to another..U.S. roaster that provided roasted and salted nuts
produced from raw -imported nuts. One firm claimed to have lost a sale of ¥¥x
pounds of roasted nuts to ¥¥¥ 2/ in ¥¥%, while the other claimed to have lost
a sale of ¥¥* pounds to ¥¥X 3/ in ¥¥%X, In both instances, the potential
customers reported that domestic roasted pistachios have been in short supply
this year, and are frequently unubtainable. The potential customer for the
larger order indicated that this problem has existed since March 1985 and
speculated that the shortage may be in anticipation of a low off-year domestic
harvest in 1985. ¥¥% claimed that California nuts can command a premium price

1/ Large pistachios of domestic origin are graded as 21-25 count, whereas
imported pistachios are graded as 22-24 or 24-26 count.

2/ * ® %, )

YA RES
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Table 17.—Prices for raw pistachios, large size, 1/ from domestic
’ and imported sources, by quarters, January 1984-September 1985

Domestic pistachios " Imported pistachios
Period Processor : Roaster :  Importer : Importer
sales :  purchases : purchases : resale 2/
‘ Per pound
1984 : : .ol :
JRNUAPY—MAFChmmmn oo 1 $exk 3/ $roex $0%
Apri l-June-——w—- e L $Hn w0k Ll
July—September——mm- : L Lara 2 Eataz X
* October—-December-——: BN b L L Lt
1985: : : : :
January-March-——-- —t L r L Lt L L
April-June— L L L 3/ : 3/
x o L3 a2 W

July-September--

1/ Large pistachios: 21-25 count for domestic, 22-24 and 24-26 for imported
pistachios.

2/ Based on pricing at ¥¥% percent markup on resale, as reported by one
respondent.

3/ No data reported.

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commlss1on

‘Note: Processor sale prices and importer resale prices are f.o.b.; roaster
purchase prices and importer purchase prices are c¢.i.f.

because of their larger size. He noted that size seems to be more of a
consideration for consumers than taste, adding that most consumers are
ignorant of the superior taste of imported nuts. Price quotations offered by
the roasters of domestic nuts, but rejected by these potential buyers,

ranged between $¥¥X and $%*¥* per pound, entirely on 21-25 and 18-20 size

nuts. Accepted quotes for imported nuts were $¥¥% per pound for ¥¥% pounds of
24-36 pistachios and $¥%% per pound for ¥¥¥ pounds of pistachios of
unspecified size and grade.

Lost revenues

Only one of the three firms responded to the processor/roaster
questionnaire with a claim of price suppression. This company alleged that it
lost about $¥¥% in revenue on three sales of roasted pistachios totalling %%
pounds because of competition with imports from Iran. 1In addition, references
were made to reduced sales to traditional customers compared with sales in
previous years. However, inquiries revealed that this roaster did not deal
directly with its customers, but operated through brokers. Consequently,
these claims of lost revenue could not be verified.
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Exchange rates

Quarterly data reported by the International Monetary Fund indicate that
during January 1983-June 1985 the nominal value of the Iranian rial
depreciated relative to the U.S. dollar in every successive period except one,
or by 9.1 percent (table 18). 1/ After adjustment for relative differences
between inflation rates over the 9-quarter period ended March 1985 by the
respective producer price index of each country, the international purchasing
power of the Iranian currency remained relatively stable, appreciating by only
0.1 percent relative to the U.S. dollar. This compares with an apparent
depreciation of 11.5 percent suggested by the nominal devaluation.

Table 18.-—U.S.-Iranian exchange rates: 1/ Nominal-exchange-rate equivalents
of the Iranian rial in U.S. dollars, real-exchange-rate equivalents, and
“producer price indicators in the United States and Iran, 2/ indexed by
quarters, January 1983-June 1985

U.Ss. : Iranian Nominal— Real-
Period : producer producer exchange— : exchange—
price index : price index : rate index : rate index 3/
’ [ ——— US$ Be r.—-B-]L___.__._,.. ........... ;
1983: : : : :
January--March—-—: 100.0 - 100.0 : 100.0 : 100.0
Apri 1—-Jung e — 100.3 : 106.4 : 98.7 104.7
July-September—mmm— 101.3 102.4 : 96.5 : 97.6
October-December-——: 101.8 : 101.9 : 96.4 96.4
1984 : : : : :
January-March-—— ! 102.9 : 108.0 : 96.0 : 100.8
April-June— : - 103.6 113.4 95.9 104.9
July—September——-- o 103.3 : 110.1 : 92.7 : 98.8
October-December—---; 103.0 : 110.4 : 91.1 : 97.6
1985: : : i
January-March- - -3 102.9 : 116.3 : 88.5 : 100.1
Apri l-June— e — 103.0 : 4/ : 90.9 : 4/

1/ Exchange rates expressed in U.S. dollars per Iranian rial.

2/ Producer price indicators-—intended to measure final product prices—are
based on average quarterly indexes presented in line 63 of International
Financial Statistics. ,

3/ The real value of a currency is the nominal value adjusted for the
"difference between inflation rates as measured here by the producer price
index in the United States and in Iran. Producer prices in the United States
increased by 2.9 percent during January 1983-March 1985 compared with a
16.3-percent increase in Iran during the same period.

4/ Not available.

Source: International Monetary Fund, International Financial Statistics,
September 1985. '

Note .—January-March 1983=100.

1/ International Financial Statistics, September 1985.
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Federal Register / Vol. 50, No. 192 / Thursday, October 3, 1985 / Notices

{Investigation No. 731-TA-287 -
(Prefiminary)) ‘

WMM‘MM

" A@EnCY: United States lnumnﬁuml
Trade Commluioa. .

ACTIONR: Institution of a preliminary
antidumping investigation and

scheduling of a conference to be held in

connection with the investigation.

SUMMARY: The Commissiog hereby gives
dotice of the institution of preliminary
. antidumping tavestigation No. 731-TA~
. 287 (Preliminary) under section 733(a) of
the Tariff Act of 1930°(19 US.C.
1673b(a)) to determine whether there is
a reasonable indication that an industry
- in the United States is materially
4 mjumd.orhthmtmodwﬂhmudd
- injury, or the establishment of an
- industry in the United States ts
materially retarded, by reason of
" imports from Iran of pistachio nuts;not
.. shelied, provided for in item 14328 of
" the Tariff Schednles of the United
Stam.whid:mnllqadhhno!dh
" the United States at less then fair value.
" As provided in section 733(a) the -+ -
mﬂdmnmmmbmdn
" investigations in 45 days,
or in this case by November 12, 1988. _ -
Porﬁmhumfmauonmmlngtha
_conduct of this investigation and rules of
¢ general application, consultthe . -
" Commission's Rules of Practios and - -~
*- Procedure, Part 207, Subparts A and B
. (10 CFR Part 207), and Part 201, Snbparh )
A through E (19 CFR Part 201). - .

' EPPECTIVE DATE: September 28, 1985

Bruce Cates (202-523-0309), Office of
Investigations, U.S. International Trade
Commission, 701 E Street NW., .
Washington, DC 20438. Hearing-
impaired individuals are advised thl(
information on this matter can be
obtained by contacting the
Commission's TDD terminal on 202-724-
0002. - .

. SUPPLEMENTARY INFORMATION:

Background

This investigation is being instituted
in response to a petition filed on
September 28, 1885, by counsel on
behalf of the California Pistachio
Commission. Blackwell Land Co..
California Pistachio Orchards. Keenan
Farms, Inc.. Kem Pistachio Hulling & -
Drying Co-Op. Los Ranchos de Poco
Pedro. Pistachio Producers of California.
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Participation in the Investigation

.Persons wishing to participate in this
investigation as parties must file an
entry of appearance with the Secretary
to the Commission, as provided in
§ 201.11 of the Cammission’s rules (19 -
CFR 201.11). not later than seven (7)
days after publication of this notice in
the Federal Register. Any enfry of
appearance filed after this date will be
referred to the Chairwaman, who will:
determine whether to accept the late
entry for good cause shown by the-
person desiring to file the entry :

Service List

Pursuant to § zn.n(d) of the
Commission’s rules (19 CFR 201.11(d)).
the Secretary will prepare a sarvice list
containing the names and addresses of
all persons, or their representatives,
who are parties to this investigation -
upan the expiration of the period for
filing entries of appegrance. In - -
accordance with §§ 201.18({c) and 2073

of the rules (19 CFR 201.18{c) and 207.3), '

each document filed by a party to the
‘investigation must be served an all other

“parties to the investigation (as identified

bytheurvieelbt) and a certificate of

service must accompany the document. .

The Secretary will not accepts -
document for filing withoul a certificate.
of service. - _

Cooferemce: - - .

The Director of Opemﬁbh of the ~
Commission bas schedunled a conference

in connection with this investigation for -

8:30 a.m. on October 18, 1985, at the US.
Intermational Trade Commission
Building. 701 E Street NW_ Washington,

DC. Parties wishing to participate in the

conference should contact Bruce Cates. ,

(202-523-0369) not later than October 1Z

1985, to arrange for their appearance.
Parties in support of the imposition of
antidumping duties in this investigation
and parties in opposition to the
imposition of such duties will each be
collectively allocated one hour within
which to make an oral presentation at
the conference.

Written Submissions

Any person may submit to the
Commission on or before October 22,
1985, a written statemem of information
pertinent to the subject of the
investigation. as provided in § 207.15 of
the Commission's rules (19 CFR 207.15).
A signed original and fourteen (14)
copies of each submission must be filed
with the Secretary to the Commission in
accordance with § 201.8 of the rules (19
CFR 201.8). All written submissions .
except for confidential business data
will be available for public inspection

- conducted under autharity of the T

during regular business hours (845 am
to 5:15 p.m.}) in the Office of the
Secretary to the Commission. '
Any business information for which
confidential treatment is desired must
be submitted separately. The envelope
and all pages of such submissions must
be clearly labeled “Confidential
Business Information.” Canfidential
submissions and requests for
confidential treatment must confarm

. with the requirements of § 2018 of the -

Commission's rules (18 CFR 201.8).
AMy- This investigation is

Md
1830, title VIL This notice is published .
punuanttoimud&cw

* rules (19 CFR 207.12).

Issued: September 3G. 1988. - . —
By order of the Comnission. -
Keoneth B Masem, =

. Secretary. -

[mnoe.mmm-z-as. wm)
BRLLING CODE TRI-43-8.

; . = . AA
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CALENDAR OF PUBLIC CONFERENCE
INVESTIGATION NO. 731-TA-287 (Preliminary)

IN-SHELL PISTACHIO NUTS FROM IRAN
Those listed below appeared as witnesses at the United States
International Trade Commission conference held in connection with the
subject investigation on October 18, 1985, in the Hearing Room of the USITC
Building, 701 € Street, NW., Washington, OC. ' :

In support of the imposition of antidumping duties

Fried, Frank, Harris, Schriver & Jacobson—Counsel
Washington, DC
on behalf of—

California Pistachio Commission
Blackwell Land Co.

California Pistachio Orchards

Keenan Farms, Inc. '

Kern Pistachio Hulling & Drying Co—op
Los Ranchos de Poco Pedro

Pistachio Producers of California
T.M. Duche Nut Co., Inc.

Ron Khachigian, Chairman,
California Pistachio Commission;
Senior Vice President, Blackwell Land Co.

Lawrence H. Easterling, Jr., President
Pistachio Producers of California;
Managing General
Partner, King Pistachio Growers

Henry B. Chavez, Executive Vice President and Chief
Operating Officer, Superior Farming Co.;
Chairman, California Pistachio Association
John Feder, President, T.M. Duche Nut Co.
H.P. Anderson, III, President
River West Inc., )
Chairman Marketing Committee, California Pistachio Commission
Or. Lucinda Lewis, Coopers & Lybrand Associates

Jack Nightingale, Coopers & Lybrand Associates

David €. Birenbaum ')

alan Kashdan y——OF COUNSEL
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Ih opposition to the imposition of antidumping duties

Harris & Berg—Counsel
Washington, 0C
on behalf of—

Pistachio Group of the Association of Food Industrles
and its members including:

~ American Pistachio Corp.
Andre L. Causse
J.F. Braun & Sons, Inc.
Franklin Trading Co.
Ludwig Mueller Co. Inc.
Zenobia Company
Ziba Nut, Inc.

Herbert.E. Harris II ) .
Cheryl Ellsworth ) Of COUNSEL
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o < et tmen
 —— T

DEPARTMENT OF THE I’REAsuay
Cuslo:;ns Service

19 CFR Part 134
IT.D. 85-158)

Cuumry of O.igm barhlng o! Pma"mc
Nuts

agEwcY: U.S. Customs Scrvice.
Deparinient of the Treusury.
acTion: R.:cission of rulinga.

SUMMARY: Customs previously ruled
that imported pistachio nuts which are
processed by ruasting, need not
subsequently be niarked as products of
the forcign country where grown, Lut
bccome @ product of the country whiere
the roaxting is performed.
. Customs has received a request lo
tescind these rulings because the
1ousting prucess does not substantiaily
sunsfurm pistachio nuts which have
otherwise uttuined the character in
which they will be sold to consumers
prior to importation. Specifically. it has
been called to Customs attention that
pistachio nuts which are grown in lrun
are then roastid elsewhere than in lran.
These roasted pistachio nuts are then
sold without sny indication-that the nuts
ate products of kran, and under brand
names which imply that tl:ey are
pruducts of Califorina. Customs h.:s
decided that the roasting: roasiing and
- salting: or ruasting. salting. and coloriny;
of pistachio nuts, without more, duss not
r2sult in @ subetantial transfcrmation.
Accordingly, the previous rulings are
_being rescinded and the containers of
such products must be marked to
indicate the country of origin of the ruw-
products. '
EFFECTIVE DATE: October 13, 1985.
FOR PURTHER INFORMATION CONTACT:
Lorrie R. Rodbart, Entry Procedures and
Penaltics Division. U S. Customs
Service, 1301 Constitution Avenue, NW.,
Washin ton, D.C. 20229, (202-566-5765).
SUPPLEMENTARY INFORMATICHL
Background

Scction 304 of the Tanifi Act uf 1250,
as amended (18 U.S.C. 1304). prov ides
that all articles of furcign or:gia. cr ther
containers, imported into the U.S. shall
be marked in a conspicuuus pluce viith
the Englizh nume of their country uof
origin to indicate to an ulimate
purchaser in the U.S.. the country of
origin of the article. This statute was
endcted to mako consumers aware of
the country of ongin of articies so that
they can choose between buving
domestic or foreign aiticles. Part 134,
Customs Regulstions (19 CUR Pait 134,
scts forth the country of origin marking

" entering the United States.’

requircracnts of 19 U.S.C. 1304. Section
134.3{b). Custumis Rogulations (18 CFR
134.1(b)). dufines “country of vrigin” as

“the country of manufacture. production
vr growth of any article of forelgn origin
* An urticle
which is grown or manufactured ina
particulur country and processed privt
to ity sale to a retail purchaser is
considered (o be the product of the
countsy in which it vas grown or
manufactured unless the processing
substantiully trensforius the article. A
sub:stuntial transformtion has
traditionally been defined as @ change
which results in o new and different
article of commerce with @ new nanic,
characler, or use. Althuugh trade usage
and opiniun zre important in muhing
this determination, it is Customs’
position that o substantial
transformation will not occur. witha -
resultant change in country of origin, if
the process is murely a minor one which
leaves the identity of the article intgct.
To hold otherwise would thwart the
putposes for which country of ongin
determinationg must be made. and
would be incunsitent with recent Lot
decisions und the purposcs for which
Congtess enacled the marking statute.

‘Custuma’ p1aviuus rulings on the
significance of the rossting process have
been questicned by domestic producers.
In ruling =724350. dated June 4. 1884.
ard ruling £725412. dated September 23
1984, the issue before Customs was
whether the prucess of ruasting
imputied raw pistachic nuts
subatantially transformed these goods
intu a new and diffcrent article of
commerce. Customs held that the
roasting was a substuntiul
transformation.

Cus!oms has been requested 1o

rtescind these rulings cn the bass that

the ruacting of these products does not
result in a substantial transformation.
both ticcause it does not tesult in @ new
and dificrent article of commerce with o
new namie, character, or use; and
because roastitg 1> nut o substanuil

" manuiacturing or pruce;sing operatiun

Customs determined that a review of the
above rulings was warranted and
published a notice in the Federal
Register on February 11, 18985 (50 FR
5629). suhiLiting public comments befuic
any chinge was made

Discussion of Cuniments

Sialyein comments were received i

- espunse o the notize. The asues taisel

by the Cutinaenters ate unalyzed unJcr
the tulluviiyg sin topics.
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he Statate

Secting 393 Torilf Act of 1910, i
amrnded (19 U.S.C. 1304). requires that.
“every article of foreign origin {or its
contairer, as providid in subsection (h)
herenf) imported intn the United States”
shall be marked .
to indicate to an ullmm.c purchaser in
the United States the Engiish namie of
the country of arsin of the artic Ir™
(emphasis added).

According to United Stotes v,
Friedlaender & Co.. Ine.. 27 CCPA 297,
302 C.A.D. 104 (191401, the purpnern of the
statute is to “mark the goods so that at
the time of purchase the ultimate
putchaser may. knowine where the
gnnds were produced. be able to buy or
refuse to buy them, if such marking
should influrnce his will”, cited in ,
Ginbemaster, Inc. v. United States, 60
Cust. Ct. 77, 80. C.1). 4340. 340 F. Supp.
074. 978 (1972) and Unitrd States v. Ury.,
106 F. 2d 28. 29. (2d Cir. 1979). In
addition, as te imparted products from
campeting foreign sources. it veas

- recognized that particular foreign origin

is televant. This is based upon the
gracral reputation for quality: the
pnlitical and social conditions in the
cauntry. and the national origin of the
particular consumes. See, generally,
United States v. Frivdlnrader £ Co., Ine..
supra.

As stated in the notice of February 11,
1GRS (50 IR 5629). the imprius for this
<olicitation of comments came from a
gronp of domestic pistachin aul growers
who are competing with foreign :
pistachios. primarily frem Iran. The
notice provided Ly a conntry of origin

marking on a retuil package is neepcsary

1o give a retail purchasee the
information areded to make a chaice - .

The Need for Marking

. in such manner as

- ——

CCPA 267. C.I\.U. 08 (1940) and
Midwoond Industrires. Ine. v. United

‘States. 64 Cust. CL. 499, C.D. 4026. 315 F.

Supp. 951 (1970}, npprnl dismissed. 57

- CCPA 141 (1970).

-A number of commenters have armu‘-'d

. that Customs need not be concerned

with couniry of origin marking on retail
containers of immtls for the [ollowing
reasons:

1. Lahcling is more appropriately dealt
with by ather governmental bhodies sueh
as the Food and Drug Administration
{FDA) and the Federal Trade
Commission (FTC) and by the use of
other legnl remediga such as private

© pedress in section 43(a) of the Lanham

Act (15 US.C. 1125{a)) and public
remedies such as antidumping «nd
countervailing duly provisions. .

‘2. The cost and difficully af herping
track of different imports from different

.. countries which are combined belore o
" retail prmlucl is made from thrse

" imports is substantial,

-We du not agree that the legislative
intent behind 19 U.S.C. 1304 is simar 1o
that hehind most of the other statutes
cited. FTC requirements are directed

" toward providing information which the

The language of 19 U.S C. 1304 makes
it plain that imported merchandise must -

be marked. as much as the natute of the
article permits. in 8 way which will
reach the ultimate purchascr. if an
imparted product is substantially
transformed. the persun who transforme
the article is the ultimate purchaser of
the article. If the imported article is
repacked after this substantinl
transformation. the contzinet in which it
is repached and in which it is purchased
by 8 retail purchaser dees not have to
bear a country of origin marking The
substantil wan<formition of an
imporied attiche ends g statuc aca
preduct of that frreinn couniry of truen
for Custome purpoare. Thic 1o
permisaibie purenant to 10 U'SC 1704
“and fetheial precedent qurh ne st

o v 00 s Phme i oy g, 27

consumer should be aware of such as
content and care Jaliels. The
antidumping provisions are tirectod

" toward preventing unlais economis:

competition in the-international.
marketplace. None cf these statutes ix
intended to give a8 purchaser notice of
the country were n parhrulur artielr wis
p'odurcd

. Thus, rather than reading these
statutes as directed toward the same
legislative cancerns, Custima views
each to be addressed to a separate and

- distinct legislative conceen. lHowever,
L-etween producte of diffeeent countries, -

FDA requirements are directed lovward

.country of origin markirg pursuant to 2t

U.S C. 16. 343. The<e requirements are in
addition tn those Curtoms enforcec
‘pursuant to 19 U.S.C. 1204

"Moreover, we do not agree with the

-sugaestion that Custams is free to ignere

the clear requirements of & statute. The
eflicacy of & stutute and the wisdem of
its enactment are proper concerns of the

" legislature. Once a stulute is enacted.

" agencies of the Executive Branch are not-
free 1o repeal it administratively by

refusing to enforce it. cr by enforcing it .
only in those circumstances in which the
outcome is helieved to be desirable.
Although Customs retiine come limited
dis retan to interpret the Tunguace of
the statute. we cannot go lw\uml the
Lingiage to a questien of wh
enforee or ant enforce it

T The enst of compliance is nated Ly

.v 0t

commentera as the thisd re.<on for pon
ceaforcement. The atatateey Loae e

-Section 113 1Hd)2) provades,

allows-himited 1'\l'm|1liuns from the
marking requrement wheee the expoesse
ol marking is economically prohibutive.
This subject is discussed helow in mose
detail, in the section entitled “Troblems
of Complianee.”

Scope of Proposal

“The notice solicited comments
conce rning the processing of pistachio -
nuls.

Orc commenter contends that any
marhing of retail packages should await
the receipt of cnough information on the
procrssing done to each product. We
apree. The wording of the notice wis
duesigned to aflord importers of i wids
variely of agricultural goods an
oppartunity to provide information to
enable us to decide whether various

- agricelturat products are substantially

transformed by the processes they
undergo. The concept of substantiol
transformation is particularly fuct
atiented, and the facts in the reeod
thetermine the ultinuie dedision.

Suhstantial Translormalion

Judicial precedent, such as {'nited
Starrs v. Gihson-Thomsen Co.. loe.
supro; Midveoad Indestries, Inc. v.
United Ste:ter, supra; are most recently,
Uniroved In: . v. United States. 3 CIT 220,
452 F. Supp. 1026 {1982). concern the
importation of articles v hich are then
“processed” in the U.S. The question
involved in eich cace was. even thaugh

- the imported article wis processed after

importation: did the imported article
need to be marked under the statute,

To atrive at this conclusion, the courts
in each case had to determine if an

- article produced as a result of this

processing was u new and d.fferent
article ol raramerce with a nesy nare,
chatacter, or use. In making this
drtermiration, it is necessary to
examipe the changes wrought by the
U'S processing to determine whether
U.S. procrssing is eubstantial, snd -
reeates a rew and different arti e of
wommerce. or alternatively. is
insigrificant, and leaves the ident:ty of
the imported a:ticles intact.

This distinction between a minue
change and a change in the basic
character of an article, has Leen
incorporated in Part 134, Customs
Regulations. Section 134.1(d)(1)
provides. "Il an imported article will Le

. used in manuflacture. the manufactures

mayv be the ‘ultimate purchaser if ke
subijeets the imported acticl» to a

prozess which results in a substnel
trnsformation of the arucle . .7

I the
manular tiang process e merely a nunag
e whee b fanee the identity of the
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imported articles intact, the coasuler ar
user of the nr;’lde. who obumul{:
article after the processing wi
regarded as the ‘ultimate purchaser.’

la determising whetharu unpomd
article has been subjected to substantial
manufacturing or_processing operations
in the U.S. which transforms it into a .
new and diflerent artide of commerce,
or only lo insignificant pro
leaves the identity of the article intact, .
Customs will consider lha following
factars:

. {1) The pbysical change in lhc udﬂc
as & resull of the manuls cl'
processing aperations in each

country oar US. uuuln: possession, nnd
in the US.

{2) The time involved in the
manufacturing or procesaing operations
in each foreign country or US. mular
possession, and in the US. °

{3) The complexity of the
manulacturing or processing operations
In each foreign country or US&. insular
possession, and in the U

{4) The fevel or degree of skill mdlor
technology required in ths
manufacturing or processing operations
in each fareign country or US. insular-
possession. and in the U.S.

* (S) The value added to the article o
each fareign country or U.S. insular -
possession, compmd to value added in
the UL

These criteria are not exhaustive, and
one or more crileria may bc
determinative.

Substantial Transformation Applied

We received several comments on
pistachio nuts: some on behalf of -
domestic growers, others on behalf of
importers. The comments on behalf of
the domestic growers siress that the
moisture in pistachio nuts is reduced
from & range aof 40 %0 60 percent to &

. range of 4 to 6 percent before roasting.
The ‘Yoasting” process dries the
pistachio nuts further L0 & moisture |
content between 2 and 4 parcent. This
decrease in the moisture is
accomplished by drying the pistachio

nuts for 25 to 50 minutes in & belt dryer

© or rotary drum by a person who is
unskilled or semiskilled, and this

reduction {n the moistwe costs 25103 -

cents per pound. The final, dried auts
are crisper and may be a different shads *
of green. but according o these
commants. there ls no substantial . -
change in the taste or appesrance of the
nutl. Accarding o same producers, ’
pistachio nuts are edten by consumery
both before and after the rousting.
-However. it ahould be noted that expert
saources consulied by Customs indicated
that there 18 Do significant market for
vitri,usted pistachio nuts. particulardy for

- ~were submitted. ane for "drie
the other for “dry roasted™ nuts, each of

“snack” consumption See. Waodrufl,
. 'J.G.. Tres Nuts. Secoad Edition; AV1
.Publishing Co. (1878} at page 568.

conclusions as to changes in the
- physical and commercial charscier af
-.the nuts. According to this expert, the

The comments for the importers unu pulu:hno nut, after-roasting, is mnh

| that Inshell (unshelled) rasw pistachio:

nuts.are shelled, screened and md.
roasted, salted, and io mast cases .

. - colored ted with food colar. T v.

roasting af these niits for 20 to %0

 crisper. The auls’ laste remains the -

‘same, snd i the color of the nut is
Chnnzedudl.thadungo

nbticeabla
After reading all the submissions o

procesaing wha& minutes brings the internal tempezature. - thig point, it is Customs view thet the

of the nut to 380 degrees Fahrenhail, and  physical and commercial changes wh

substantially changes tha chemical

compasition-of the nut. It also-destroys -
mold. spores, and bacteria Aftar “: ¢
roasting the nuts sre cooledand - °
gackeged. -Once roasted, lho Bills lnut

e piolected or else the

rancid. The value addm! by msnns u -
-, over.100

cenl. .

The submissians’ on behalfo“hc

dornestic growers and imparters do not

present ssubstantially different
de:mcgldon of the p
pistachio nuts are subjecigd. Rathar, -
they conflict on the very basic issus of :
the significance of the changes to the
physical and commercial character of
the outs which result from:this -
processing. The domestic’ producees

canclude thai the pistachics are meraly °

further dried. and the impartery

conclude that the beat: nppucd 10 !heu h
fundamental

.puts changes their

charuacter: Sinca.tha candudmu are .
. contradictory, we believe it is - e

appropriate to-look to the mfﬁmm:y

-the evidence presented.’

The description of the roasting

process by the importers concludes ;1&

the statement that this processing
substantially-changes:the chemical

composition of the: auts. This change R
- claimed to necessiiate the protection of
endlag

- these-nuts fram. the ‘air. Two ap
auts. -

which contalns lists of %‘ uantities for °
various components of the

the differences are striking others.do
not appear to be of much consequencs. -

For example. the changes in the amount

of fiber. phospharus. and sadium are
minimal. The changes in the amount ol
water, protein. carbohydrates, Lron,
magnesium, ascorbic acid, and amino
acide are substanttal. * - -

The submissions on behalf ol the ~ -

domestic growers characterizs the

. application of hest (o the pmadziog 1Y)

- drying rather than s substaptial

transformation. This charscterization of -

the processing {5 based upon expert

opinion by Professor Martin W. Miller of

the Univeruty of Calformia #t Davis
which includes a very complets.

description of the processing of the nuts °
“and the resulte of such processing. This

sxpert opinion provides the link
Letwosn the tecorded data and the

tn\uhldlt

occur.in the pistachio auls as s result
- roasting are ool significant, and that (

" Idantity and use of the pistachio aut
i. remains intact. Authoritative soarces

'consulted by Customs indicated no
commaercial uses for green pistachio

. nuts. and if such uses exist, they are
ap areatly negligible. Roasting appea

. like picking sorting, and baggic
olmply one of seueral processing step
" to which all pistachio outs are .
‘subjactéd, no one of which alters or
limits the‘intended ar potential
commercial use. In view of this, we
‘conclude that thers has been 20 chan
in the cammercial designation or
identity, in the fundamental charactai
" or commencial use of the article. S0
charactarized, wa belise that the .

* pistachio nuts are not changed lato &
- new and diflerent article by virtue of
' muun.umhcmdumcunnul

processing. Thus, they are not
lutmumthﬂy trandarmad. .

Pmblmd&mphna

Many of the comments focus oa the
. problems created by s conclusion tha

“.... . no substantial transformaticn of thas

imparted goods bas takss plecs. This

conclusion requires that esch contain

. of pistachjo quts which. far example.

- contains pistachio nuts from a numbe
“of different countries. be marked witt
the name of each country trom which

nuts. Soms of the pistachio nuls origicate. The conc

expressed is that such s cootainer
would have 10 contain the names of «

large number of countries.

The commenters suggest some
options: (1} Standardize labels to
include the English name of svery
-country of origin from which the
. pistachio nuts originate and (2} print
number of different Jabels and keep
track of the countries from which
pistachio nuts in 8 particular contain

" are packaged. The first option is

criticized by these commenters becat
the labels might not accurately reflec
the country of origin of the pistachio
nuts except coincidentally They poir
out that ar.y contalner which dues ng
include pistachio nuts from euch cow
specified an the container will be

incorrectly labelled. Accusding 1o the
cummenters. the adoptiun of the sed
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option will necessitate an elaborate
system of tracking the pistachio nuts .
from each country to determine in which
particuler container they have been
placed. This, according to the comments,
{s an extremely difficult and costly

process. Because the pistachio nuts are -

fungible, it is difficult to determine if the
countries from which the contents of 8

specific container originate match the - =

marking of the containers in which the
pistachio nuts are packaged. |
Customs is not convinced by the
argument that country of origin marklng
on a container of pistachio nuts
precludes the pistachio nut purchaser
from purchasing from other countries.
The economic and marketing factors
that impel purchasers to buy from
particular countries far outweigh any
lnﬂuenae oo these decisions that the
cost of compliance with the marking law
might have. Customs believes thatln
every instance the buyer must compare
the economic advantages resulting from
purchasing from s new source country,
with the cost of compliance with the
country of origin marking law. -
Customs bhas not required lhal an
importer track the arigins of each

Blmchio aut in & particular container. A

sting on the container of the countries

which proyides the constituents of the .

blend gt the time of packing is sufficient.
We believe that such s rule of reason
elimingtes the necessity for tracking
each individual pistachio nut while
permitting compliance with the marking.

requirement with a minimamof - .,

interferenca.

Given the flexibility whlcb C\mom
bas allowed by permitting “shotgun”
marking, we do not believe that any of
the commenters has shown that

compliance with the marking law would

ba excessively coolly
Actian '

Accordingly, this document rescinds .
nuling #724350, dated June 4, 1884 and -
tuling #728412, dated September 28, -
1984. We do not view this to be a change

. |o an “established and uniform practice™.

» hich entsils the protections of section ¥

, Rs(dl Tarif Act of 1830 (18 US.C. m
mﬁ(d)) The roaating, or roasting and .
" sajting of pistachio auts. without mare,
h ml s whstantia) ransformation of the

' Drafting Information _

. \
Certification Requirements
In many instances. an importer of
these articles does not scll them directly
to the ultimate purchaser i.e. the articles
are repacked after their relesse from
Customs custody snd sent forward for
further distribution. In view of this, - -

Customs believes that to further ensure -
that an ultimate pruchaser inthe US. ls -

aware of the country of origin of these
articles, importers must comply with the

certification requirements of § 134.28," -

Customs Regulations (18 CFR 134.25), set
forth in T.D. 83-158, published in the

Federal Register §n July 28,1983 (8 FR -

33860). Section 134.25 requires importers
to certify to the district director baving
custody of the articles that (s) If the

: imparter does the repacking, the naw ~i
container must be marked In sacordance

with applicable law and regulations: or
{b) {f the article is pold or transferred, °

thclmponumnnnoufythcwb‘equnlf
purchaser ot repacker. in writing, at the
. time of sale or transfer, thatany : -

repacking of the article must cmform to
the marking requirements. .

SO P

The principal authos of thh dnauunt

was Glen B Vereb, Regulations Control .

Branch, Office of Regulations and -

Rulisigs, US. Custams Service. However, '

personnel from other Customs offices

participated In its development °

William van Rach, S '

Commiselooer of Custosa. 7 "IN ¢
Approved September ¢ 1088 '

Jobo M. Walker, Jr* "~ < cT T

Assistant Secretary of the Tmaauiy _

[FR Doc. 85-22400 Filed 9-17-65: &45 am]

BILLING CODE 4820-33-4

istachios Into new and different -

of commerce. Therefore. ths .

; eontginers of pistachla nuts, which have
. ot roasted; salted: or blended: or any
* gombization of the three processes: .
sust be marked ta indicate the country
of origin of the raw products in
sccordgnce with Part 134, Cuﬂoxm
lquhhom
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