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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

7 Investigation Nos. 731wTﬁw161'and'162'(Fin§i)

TITANIUM:SPONGE FROM JAPAN AND THE UNITED KINGDOM

4

Determinaéions .
‘ On fhé basigrof fhe r@cQPd 1/ deve]oped in investigation No. 731-TA-161
(Ftnal) Lho Commxssxon dot@rﬁtnes, 2/ pursuant to eoct1on 735(b) of the
Tariff Act of 1920 (19 U .C. § 1673d(b)), that an 1ndustry in the Un1ted
States is Lhroatonod wlth mat@rlal 1n]ury by reason of tmpurts from Japan of
tltanlum spongg:‘é/ which Lh; Department uf Commerce has found are belng,‘or
‘are 11koly to be, sold 1n tho Un1tod hLates at less thdn fair value (LTFV).
Pursuant to section 736 of the Tariff ﬁgt_qf 1930 (19 U.8.C. § 1673e(b)
(1989)), the Ccmmissiop further determines that the threat of material injury
would not have led to a fJndJng of mater:al 1njury but for the suspension of
11qu1da110n undor énctton 16/3b(d)(1)

On the bas;s of thevrecoﬁd l/ devekgped_in,inuestigation No. 731-TA~162
(Final), the Co&mission determines, pursuant to section 735(b) of the Tariff
Act of 1930, that an industry in the United States is not materially injured

- or threatened with material injury, nor is the establishment of an industiry in
the United States materially retarded, by reason of imports from the United
Kingdom of titanium sponge 3/ which the Department of Commerce has found are

being, or are likely to be, sold in the United States at LTFV.

The Commission instituted these final antidumping investigations,

effective May 11, 1984, following preliminary determinations by the Department

1/ The "record" is defined in section 207.2(i) of the Comm1331on s Rules of
Practice and Procedure (19 C.F.R. § 207.2(i)).

2/ Chairwoman Stern and Vice Chairman lLiebeler dlssentlng,

3/ Titanium sponge is provided for in items 629.14 and 833.00 of the Tariff
Schedules of the United States. 1




of Commerce that imports of titanium sponge from Japan and the United Kingdom
are being, or are iikely to be, sold in the United States at LTFV (49 F.R.
ZOOQQ). Notice of the institution of the Commission's investigations and of a
public hearing to be held in connection therewith was given by posting copies
of the notice iﬁ the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of May 31, 1984 (49 F.R. 22724). Following a 60-day extension of its
final determinations by the bepartment of Commerce, the Commission revised its

heéring date (Federal Register of July 18, 1984, 49 F.R. 29167). The hearing

was held in Washington, DC, on September 26, 1984, and all persons who
requested the opportunity were permitted to appear in person or to be
represented by counsel. Commerce published its affirmative final LTFV

determinations in the Federal Register on October 1, 1984 (49 F.R. 38384).

The Commission's determinations in these investigations were made in an open

"Government in the Sunshine" meeting, held on October 29, 1984,
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VIEWS OF COMMISSIONER ECKES, COMMISSIONER LODWICK, AND COMMISSIONER ROHR
On the basis of thé record in these invesiigations, we determine that an
industry in the United States is threatened with material injury by reason of
imports of titanium sponge from Japan. We determine that an industry in the
United States is not materially injured or threatened with material injury by

reason of imports of titanium sponge from the United Kingdom.

Domestic industry

Section 771(4)(A) of the Tariff Act of 1930 defines the term "industry"”
as "the domestic producers as a whole of a like product, or those producers
whose collective output of the like product constitutes a major proportion of
the total domestic production of that product."” 1/ Section 771(10) defines
b"like product" as "a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an
investigation . . . ." 2/

The subject of these investigations is titanium sponge, a porous, brittle
form of titanium, a highly ductile metal which has a high strength-to-weight
‘ratio. Titanium has low thermal and electrical conductivity and is one of the
most corrosion-resistant structural metals. Sponge is an intermediate product
used to produce titanium ingot, which in turn is used to make slab, billet,
bar, plate, sheet, and other titanium mill products. Because of its desirable
properties, it is used in both aerospace and non-aerospace applications. 3/

In the preliminary investigations we determined that domestically

produced titanium sponge is like the imported product and, consequently, we

1/ 19 U.S.C. § 1677(4)(A).
2/ 19 U.S.C. § 1677(10).
3/ Report of the Commission (Report) at A-2.
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concluded that the domestic industry consists of the U.S. producers of

titanium sponge. 4/ “None of the parties to these investigations has objected

- . to that determination and we again conclude that the domestic industry

consists of the U.S. producers of titanium sponge. Five U.S. companies
produced titanium sponge during the period covered by the investigations: RMI
Co. (the petitioner), Oregon Metallurgical Corp. (Oremet), Titanium Metals
Corp. of America (Timet), International Titanium, Inc. (ITI), and Teledyne Wah

Chang Albany (Teledyne). 5/ 6/

Condition of the domestic industry

The bulk of U.S. production of titanium sponge is consumed captively to
produce ingots, which are either sold or further worked into semifinished and
finished products. 7/ Only a small percentage of titanium sponge is sold
commercially to independent melters. 8/ An important element in the current
condition of the titanium sponge industry is government procurement for the

National Defense Stockpile. 9/ 1In fact, the General Services Administration

4/ Titanium Sponge from Japan and the United Kingdom, Investigations Nos.
731-TA-161 and 162 (Preliminary), USITC Pub. 1477 (1984).

5/ Teledyne Wah Chang Albany is not to be confused with Teledyne Allvac, a
nonintegrated producer of titanium bar products which imports titanium sponge
for use in its operations. Teledyne Allvac appeared at the conference in
opposition to the petition. See Transcript of the preliminary hearing (Tr.)
at 145-47 and Conference Exhibit 8.

6/ One other company, Western Zirconium Co., had the capacity to produce
titanium sponge, but did not produce any significant amounts during the period
covered by the investigations. Report at A-8.

1/ As noted above, titanium sponge is an intermediate product used by
titanium mill product producers, melters of titanium sponge into ingot, and
product converters. RMI, Timet, Teledyne, Western Zirconium, and Oremet are
vertically integrated; ITI is not. (Teledyne and Western Zirconium are not
currently producing titanium sponge). Id. at A-8, A-10.

8/ Commercial sales annually accounted for less than 8 pércent of total U.S.
production in the period covered by these investigations.  Id. at A-14-15.

9/ Titanium sponge stockpiled by GSA is not intended for domestic
consumption except in a national emergency. See 50 U.S.C. § 98f.
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(GSA) procurement of 9 million_pounds of titanium sponge for delivery in 1984
represents approximately 15 ﬁercent of apparent conéumption. 10/

Titanium sponge is a structural metal that is subject to sharp swings in
supply and demand. " The recent acute ghortage of supply and increased demand
which began in December 1978 and continued through 1980 was due to the
increase in commercial aerospace activity. 11/ The aerospace industry, which
accounts for between 60 and 80 percent of U.S. consumption, and the steel
alloy industry, which accounts for 20 percent of U.S. consumption, have both
encountered poor conditions since 1980. 12/ 1In spite of the downturn in these
industries, demand for titanium sponge continued to increase in 1981 before
declining sharply in 1982 and 1983. 13/ The downturns in the consuming
industries adversely affected the performance of the domestic titanium sponge
industry.

The domestic demand for titanium sponge in the United States dropped
substantially from 68 million pounds in 1981 to 34.3 million pounds in 1982
and then dropped further to 31.4 million pounds in 1983. During January-June
1984, apparent consumption was 30.9 million pounds compared with 15.6 million
. pounds during the corresponding period of 1983. 14/

Most of the key indicators of the condition of the domestic titanium
sponge industry reflect similar sharp declines in 1982, which continued during
1983 but began to level off or increase during January-June 1984. Production
dropped from a 1981 peak of 55.7 million pounds to 33.1 million pounds in

1982, and then to 28.4 million pounds in 1983. During January-June 1984,

10/ The GSA acts as purchasing agent for the Federal Emergency Management
Agency when procurements are made for the Stockpile.

11/ Report at A-12.

12/ Id. at A-12-14.

13/ 1d.

14/ Id. at A-11.
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production increased to 22.4 million pounds compared with 12.2 million pounds
in the correspon&ihg period of 1983. 15/

Total U.S. capacity has remained relatively stable during this period
with a low of 60.3 million pounds in 1981 and a high of 64.9 million pounds in
1982. Current U.S. capacity is 62.4 million pounds. Capacity utilization,
however, has fluctuated greatly during this period. 1In 1981, capacity
utilization was 92.4 ﬁercent. It dropped sharply to S1 percent in 1982 and
then to 45.1 percent in 1983. During January-June 1984 capacity utilization
increased to 71.7 percent compared with 38.9 percent in the corresponding
period of 1983. 16/

Employment of production and related workers producing titanium sponge,
as well as wages and total compensation paid to such workers, declined
steadily from 1981 through 1983. They all increased substantially, however,
in the first half of 1984. 17/

Because of the small size ofgthe commercial market domestic shipments of
titanium spongé represent only a small fraction of U.S. production.
Nevertheless, domestic shipments followed a pattern similar to the one
previously noted. Domestic shipments dropped by 60 percent between 1981 and
1982, but then tripled in 1983, and again tripled in January-June 1984
compared with'the corresponding period of 1983. 18/

The average unit value of domestic shipments of titanium sponge, while

following the general pattern of decline in 1982 and 1983, has not leveled off
!

at A-14.

15/ 1d.
16/ 1d.
17/ Id. at A-16-19.

18/ Id. at A-15. Domestic shipments increased in 1983 because RMI was
successful in securing a large contract from Martin-Marietta during that
year. Therefore there is a deviation from the general pattern of decline in
1982 and 1983 for the other indicators.



or increased in the first half of 1984. Instead, the unit value for
Jangary—June 1984 dropped éQen further compared~with‘thatzfor the comparable
period of 1983. 19/

Price trends for both titanium sponge and mill products have - also
declined sharply during the period of these investigations, but have yet to
recover significantly. Avail?ble data for price quotes and winning bids for
titanium sponge contrécts indicate that quoted prices from domestic producers
fell by almost 50 percent from 1981 to 1983. 20/ Data for January-June 1984
shows only a minimal increase in price compéred to .the same period of 1983.
Prices for mill products have dropped approximately 33 percent from the second
qua:per of 1982 through the second quarter of 1984. 21/ . There is virtually no
indication of price increases for mill products in January-June 1984.

Finally, although it was difficult to evaluate the financial experience
of the U.S. titanium sponge industry as a group, the available data indicate
that the industry experienced a sharp decline in profitability between 1981
and 1983. The.industry's profitability has improved for the first half of
1984. 22/

In sum, the available data depict a domestic industry that has endured

serious difficulties but has improved recently.

19/ 1d.

20/ Id. at A-41.

21/ 1d. at A-45.

22/ 1d. at A-19-27. Timet, .one of the largest domestic producers of titanium
sponge, was unable to provide profit and loss data for sponge production
because of accounting practices, but did provide profit. and loss data for
their entire titanium operations. 'RMI, the other large domestic producer,
provided profit and loss data for sponge but insisted that many general and
administrative costs were not allocated to sponge production and that the
transfer price of sponge was merely a paper, transaction, not reflecting actual
value. Nonetheless, their profit and loss data can be.compared to. thelr peak
year of 1981 on a relative basis in order to evaluate the current
profitability of their sponge production. , -
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Threat of material injury due to LTFV imports from Japan

Infconcluding‘that LTFV imports constitute a threat of material injury to
- a domestic industry, wé determine that the threat is real and imminent, and
not based on a mere possibility that injury might occur at some remote

date. 23/ 1In examining the question of threat of material injury to the
domestic titanium sponge industry, we evaluated the rate of increase of LTFV
sales to the U.S. market, the rate of increase in U.S. market penetration of
LTFV imports, the capacity of fdreign producers to generate exports, the unit
value of imports, and the availability of other export markets, among other
factors. 24/

We note generally that the titanium sponge industry is a highly volatile
industry that has yet to fully mature. It has been plagued by a recurring
pattern of sharp supply and demand shifts and has had to rely on demand
projections (for both military and commercial markets) which have tended to be
unreliable because of changes in a complex mosaic of factors, including the
speculative nature of aerospace and defense demand. 25/ Therefore, while the
industry has recovered somewhat in January-June 1984, that recovery is tenuous
. at this point in time.

There are four producers of titanium sponge in Japan. Their combined
exports to the U.S. market declined from a peak of 11.4 million pounds in 1981
to 2.6 million pounds in 1982 and 2.0 million pounds in 1983. Imports from
Japan increased dramatically to 7.6 million pounds in January-June 1984

!
-compared with 1.3 million pounds in the corresponding period for 1983. 26/

23/ S. Rep. No. 249, 96th Cong., lst Sess. 88 (1979).
24/ H.R. Rep. No. 317, 96th Cong., lst Sess. 47-48 (1979).
25/ Report at A-13-14.

26/ 1d. at A-36. Imports were unusually high in 1981 because domestic demand
reached an all-time high and exceeded domestic production.

N [N
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Market penetration of imports from Japan followed a similar pattern
declining from 16.7 percent df.apparent U.s. consumﬁtion in 1981 to 7.5
percent in 1982 and 6.2 percent in 1983. Market penetration jumped to 24.4
percent for January-June 1984 compared with 8 percent for the corresponding
period of 1983. 27/

Total capacity and capacit% utilization figures indicate that Japanese
producers have the ability to further increase their market share in the
United States, their largest exﬁort market since 1982, through LTFV
sales. 28/ Moreover, an increasing percentage of Japanese exports of titanium
sponge are being dumped in the U.S. market. Japanese capacity has increased
while capacity utilization has dropped. From 1981 through January-June 1984,
capacity in Japan increased from 62 million pounds per year to 81.2 million
pounds per year. Production, however, declined from 55 million pounds in 1981
to 37.1 million pounds in 1982, then to 23.3 million pounds in 1983.
Production increased somewhat to 14.7 million pounds in January-June 1984
compared with 12.2 million pouﬁds for the corresponding period of 1983. 29/
Capacity utilization showed a similar decline from 88.7 percent in 1981 to
- 51.5 percent in 1982 and 29.3 percent in 1983 before increasing slightly to
36.2 percent during January-June 1984. 30/ Furthermore, the average unit
value of titanium sponge imports from Japan dropped sharply from $7.12 per
pound in 1981 to $6.53 in 1982 and $3.46 in 1983. For January-June 1984, the

unit value continued to drop, to $2.87 per pound. 31/

27/ 1d. at A-37.

28/ In 1983, idle Japanese capacity exceeded total U.S. consumption,
including all GSA purchases.

29/ Report at A-31.

30/ 1d.

31/ Id. at A-36.
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Recently, GSA procurements for the National Defense Stockpile have
assumed increasingm;mportance to the domestic induétry. 32/ 1In October 1983,
‘GSA purchased 4,500 tons(of titanium spbnge for the Stockpile. This was GSA's
first major unencumbered purchase of titanium sponge for the stockpile in more
than 20 years. 33/ The bidding was open to both U.S. and foreign entities.
Bids were solicited on three types of titanium sponge. 34/ GSA sought to
purchase 9 million poﬁnds of titanium sponge in nine lots of 1 million pounds
each. GSA apparently had nb preférenée for any one type of titanium sponge
since it asked for bids‘up to the maximﬁm‘évmiilion pounds for each type.

Although titanium sponge purchased for the National Defense Stockpile may

32/ In its final LTFV determination, the Department of Commerce (Commerce)

- decided to exclude from suspension of liquidation and bonding or deposit
requirements those entries of titanium sponge imported from Japan and the U.K.
in fulfillment of sales made to the GSA during the period of Commerce's
investigations. Commerce reached this decision based upon past practice,
which it felt the importers had reason to rely on when the GSA contract was
made. However, Commerce stated that this decision is not "immutable," and
noted its intention to conduct a 6-month review of antidumping and
counterva111ng duties under TISUs item 832.00 and 833.00. 49 Fed. Reg.
38690-91 (Oct. 1, 1984).

_ The respondents have argued that the decision of Commerce not to assess
or collect duties on imported titanium sponge for the National Stockpile
precludes the Commission from making its determination based in any way on GSA
imports. We conclude, however, that the GSA sale should be considered within
the scope of the investigation. The scope of the investigation is determined
by Commerce's findings of LTFV sales, not its determination of whether or not
dumping duties are to be collected. Since Commerce specifically found the GSA
sale to be at'LTFV, we should include those sales in our investigation.

33/ An 'unencumbered"” bid means a solicitation which contains no "buy back"
provisions as did the one in 1972. 1In short, the 1972 GSA solicitation
provided that should the government determine that there was an excess of
titanium sponge in the stockpile, the two contractors, Timet and RMI, would be
required to buy the sponge back. Billiton Posthearing Brief, Answer to
Question 4.

34/ GSA categorizes titanium sponge as type A, B, or C, depending upon the
process used in its manufacture. Titanium sponge produced by magnesium
reduction/vacuum distillation is classified as type A. That produced by
magnesium reduction/inert gas sweep or by magnesium reduction/acid leaching is
classified as type B. Titanium sponge produced by sodium reduction/acid
leaching is type C. Report at A-4.

10
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enter the United States duty free, GSA imputed a duty of 17 percent ad valorem
to each foreign bid for puéﬁoses of comparisons with domestic bids. 35/

GSA's Federal Property Resources Service awarded four contracts to three
firms as a result of bids received on September 2, 1983. 36/ Philipp
Brothers, Inc. (Phibro) received two contracts for delivery of titanium sponge
produced in Japan. One contr?ct calls for delivery of 2,500 short tons of
type A titanium sponge for $3.20 per pound, or $3.69 per pound duty included;
the other is for 500 short tons of type C titanium sponge also valued at ‘$3.20
per pound, or $3.69 per pound duty included: 37/ Billiton Metals, Inc.
(Billiton) was awarded a contract to deliver 500 short tons of type C titanium
sponge produced in the United Kingdom. The Billiton contract is valued at
$2.92 per pound, or $3.37 per pound duty included. 38/ The only domestic
producer to be awarded a contract was Timet. Timet received a contract for
1,000 short tons of type B titanium sponge valued at $3.57 per pound. 39/ The
GSA contracts provide that all tiéanium sponge must be delivered by
October 28, 1934. 40/

The loss of two-thirds of the GSA contract to LTFV imports from Japan
clearly demonstrates the imminent threat of material injury to the domestic
industry. The domestic industry lost the opportunity to increase revenue:and
achieve volume-related efficiencies that would have occurred but for LTFV
imports. 1In addition, the Japanese bid indicated not only their'abiiity to

supply large quantities of sponge to the domestic market, but also underécored

at A-46-47.

; Appendix E at B-28-29.
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their aggressive approach to the domestic market by bidding below market
prices in order torsecpre a large contract. The recent GSA purchases together
. with indications that future solicitations are likely suggest that the U.S.
government procuremént'market may grow in importance to the U.S. titanium
sponge industry. The excessive idle capacity of Japanese producers in
conjunction'with their willingness to supply LTFV imports for the GSA contract
in the past suggest that future contracts are likely to be secured by Japanese
producers to the detriment of the domestic industry. 41/

In addition to the previous factors, we further note that the largest
single commercial contract in the last few years is threatened by LTFV imports
from Japan. That contract contains a meet competition clause that has already
caused the domestic supplier to lose revenue, because of a lower price quote
from a Japanese competitor, and could result in further loss of revenue or
loss of the entire contract because of future lower price quotes from Japanese
competitors. 42/ The lower price quote was unsolicited and, although later
withdrawn, indicates a willingness on the part of Japanese pfoducers to take
an aggressive role in order to increase market share in the domestic market.

Finally, LTFV iﬁports pose a threat to the ability of ITI, the only

domestic nonintegrated producer of titanium sponge, to compete effectively in

41/ We note that the Continuing Resolution, signed by the President on
October 12, 1984, provides a Buy America provision for the $185 million
appropriated for fiscal year 1985 procurements for the National Stockpile.
That provision, however, has no application to other funds already available
or later made available that could be used for foreign procurement. Moreover,
it is questionable whether titanium sponge meets the condition stated in the
Buy America provision that the item be "mined and refined" in the
United States in sufficient quantities since the basic raw material in sponge,
rutile, is generally imported from Australia. Even if the Buy America
provision were applied to procurements in 1985, it has no-application to
subsequent procurements in 1986 or thereafter.

42/ Report at A-49-50.
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the U.S. market. Despite some initial start-up problems, ITI stands ready to
supply the sponge needs of thé nonintegrated mill ﬁroduct manufacturers. 43/
The accessibility of LTFV imports not only poses a threat of lost sales and
revenue to ITI, as well as the other domestic sponge producers, it also
creates a disincentive for future investment in extremely capital intensive
sponge production facilities.

We therefore determine that the domestic titanium sponge industry is
threatened with material injury 5y reason of LTFV imports from Japan.
Pursuant to section 736 of the Tariff Act of 1930, 44/ we further determine
that the threat of material injury would not have led to a finding of material
injury but for the suspension of liquidation under section 1673b(d)(1). All
indications are that imports from Japan continued to increase notwithstanding
the suspension of liquidation in May, 1984. Therefore antidumping duties
should not be imposed retroactively but should be assessed as of the date of

the publication of notice of this affirmative determination.

No material injury or threat of material injury due to LTFV imports from The
United Kingdom

In the United Kingdom (U.K.) there is currently only one producer of
titanium sponge. That producer has had no significant commercial sales to the
United States during the period of these investigations, other than the 500
ton lot to the GSA in 1983. 45/ This single shipment, standing alone, is an

insufficient basis for a finding of present material injury, in the absence of

43/ 1d. at A-9. This negates the argument of the nonintegrated mill product
manufacturers that there is no reliable alternative source of supply of
titanium sponge, other than the Japanese.

44/ 19 U.S.C. § 1673e(b) (1980).

45/ Report at A-33.
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any other indication of an intent to enter and compete in the domestic
market. We'therefofé;déiérmine‘that imborts from the U.K. did not cause
_material injury to’the domestic industry.

We also determine, applYing the same threat factors discussed previously
to LTFV imports from the U.K., that such imporﬁs do not pose a threat of
material injury to the domestic industry. Fifst, there is no rate of increase
of LTFV sales to the U.S. market since there has been only one significant
sale to that market during the pebiod of these investigations. The U.K.
producer has not otherwise been a factor in“the U.S. market. 46/ Therefore,
there can be no meaningful evaluation of market penetration or unit value of
imports. Moreover, actual”capacity has declined substantially due to start up
difficulties of the U.K. producer. 47/ Together with this limited actual
capacity, recent capacity utilization figures exceeding 70 percent suggest
that very little, if any, U.K.-produced titanium spohge will find its way into
the U.S. market. 48/ Finaily,'ifémust be noted that the British producer is
the only domesﬁic source of titénium'éponge in the European Community (EC),
where it is sold duty-free, and was established primarily to ensure that two
of its shareholders, Rolls Royce and IMI, would have adequate supplies of
titanium éponge fofvfheir‘operations. gg/ Further, demand in the EC is likely
to increase in the near fufuré because of the increased production of the
Airbus in;Edrope. These facts suggest that, to the extent that U.K. sponge is

not consumed entirely by Rdlls Royce and IMI, it will be shipped to other
!

46/ 1d. at A-36-37.
47/ 1d. at A-33-34.
48/ 1d. ’ ‘
49/ 1d4. at A-33.
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members of the EC to eliminate their dependency on titanium imports from the
United States and Japan.
In sum, it is unlikely that there will be future significant imports of
LTFV titanium sponge from the United Kingdom. We therefore conclude that the
domestic industry is not threatened with material injury by reason of LTFV

imports from the United Kingdom. 50/
i

50/ Petitioner has urged the Commission to cumulate LTFV imports from the
U.K. with those from Japan. We have concluded, however, that cumulation is
not warranted in this case. Cumulation of imports does not follow as a matter
of law from the fact that the product under investigation is being imported
from several different countries. The Commission's decision whether to
cumulate is discretionary and depends upon an evaluation of several factors.

In this case, we note that, other than a single 500 ton lot for the GSA,
there have been no significant imports of U.K. sponge to the United States.
Imports from the U.K. are not a factor in the commercial market, are not
distributed through the same channels as Japanese imports, which are
distributed through Phibro, one of the worlds largest metals dealers, and
there is no evidence of coordinated action between Japanese and British
producers. Furthermore, it is not likely that the British producer would bid
on any future GSA contracts.

15
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 VIEWS OF CHAIRWOMAN STERN

These views explain my determination that domestic titanium sponge
(sponge) producers are not materially injured or threatened with material
injury by reason of LTFV imports of sponge from Japan. I have joined with my
colleagues in determining that the domestic industry is not materially injured
or threatened with materiallinjury by reason of LTFV imports of sponge from
the United Kingdom. 1/

This case presents a rather unusual set of circumstances. It concerns
domestic production of titanium sponge, the lion's share of which is consumed
internally by integrated domestic producers of titanium end products (or "mill
products"). 2/ Only a very small portion of domestically-produced titanium
sponge is sold in the open market. It is this small part of the domestic
titanium product market about which this case is principally concerned. Yet,
because this investigation involves a thin slice of what is a very dynamic
market, it is necessary to first understand a few key characteristics of the

overall market.

Price of Sponge

First, because such a small amount of sponge is sold on the open market,

the price of sponge sold commercially is primarily, if not overwhelmingly,

1/ T concur with the majority opinion regarding the United Kingdom case. 1In
~addition, my analysis of the condition of the domestic industry contained in
these views also applies to the United Kingdom case.

2/ Of the total titantium sponge produced domestically, only a very small
amount was sold commercially in 1981 and 1982. Even in data for 1983, which
reflects the entrance of ITI, a nonintegrated domestic producer of sponge, the
figure is still small. See Report at A-15. (Exact figures are confidential.)
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derived from the demand for titanium end products. 3/ Demand for end
products, in turn)\is tied to the strong swings in demand for military and
.aercspace applications. When demand for end products.is high, producers can
command a price for sponge several times greater than cost. 4/

Second, the price swings for commercial sales of titanium sponge have
been: further aggravated by the structure of the titanium industry, which is
divided into two distinct groups of end product producers, the integrated and

“nonintegrated producers. Integrated producers manufacture sponge, convert it
to ingot, and then make various enhd products out of the ingot. Nonintegrated
producers do not make their own sponge. Rather, they produce ingot from a mix
of purchased sponge and scrap. 5/ As aptly described by the President of the
petitioning domestic integrated producer, the integrated and nonintegrated
producers represent different competitive strategies of generally equal

risk. 6/ Their relative competitive advantages or disadvantages vis-a-vis one
anéther depend upon whether the market is strong or weak. In a strong market,
increased demand for end products prompts an integrated producer to consume

its sponge internally in order to make a substantially higher-value end

3/ The unit cost of the raw materials that are used to produce titanium
sponge have remained relatively stable, but fixed operating costs as a percent
of unit costs of production vary substantially in relation to volume. The
term "end product" as used in these views refers to both ingot and mill
products.

4/ [Confidential] : ~

5/ Although integrated producers also use scrap, generally they utilize a
3:1 sponge~to-scrap ratio, and nonintegrateds utilize the opposite, a 1:3
ratio. See, e.g., Transcript of Final Hegring (Tr.) at 18 and 170.

6/ President, Reactive Metals, Inc. ("RMI"), Tr. at 17-18.
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product. For nonintegrated producers, the result can be shortage situations

or a marked increase in the price for sponge:-Z/ Similarly, when demand for
titanium end products goes up, the price of titanium scrap goes up. Thus,
during periodé of high demand, the nonintegrated producer is at a substantial
cost disadvéntage in producing end products compared to tﬁe iﬁt@grated
producers. 8/ ‘ ! |

Conversely, during periods of weak demand for titanium end products, both
the price of scrap and sponge falls. 9/ Thié reduces fhe noninfegrated
producers' costs, and puts them in a sigﬁificantly better competitive position
with respect to the price of their end products than the ihtegrated
producers. 10/ The present case is supported by all domestic spoﬁge
producers, all but one of which are integrated producers, l;/ and is
vigorously opposed by nonintegrated producers of mill pfoducts. |

An additional factor affe;ting the cost of producing sponge,bana thus its
price, is the fact that the cost of producing it fluctuatesréignifiééntly

depending upon the volume produced. 12/ Thus, during periods when capacity

7/ For example, in 1981, a year of record high domestic demand for titanium
mill products, nonintegrated producers paid prices for sponge substantially
higher than the integrateds' cost of producing sponge. Compare Report at A-27
(unit costs) with prices, Tables 24-26. -

8/ See Tr. at 18 (Comments of President, RMI).

9/ For example, prices for sponge fell from a range of $7.51-$9 per pound in
1981 to $4.35-$5.50 per pound in 1982. Tables 24-26.. Similarly, the price of
scrap fell by one-third between 1981 and 1983. See n. 27 infra.

10/ Compare, for example, billet prices of integrated and nonintegrated
producers For 1983 in Report, table D»l and petitioner's prehearing brief .

} 11/ The nonlntegrated sponge producer exceptlon is ITI a new nonintegrated
producer of sponge only, with a very small share of the market. See Table 3.

12/ The greater the volume, the lower the per-unit operating costs. See,
e.q., Report, A-27 (unit costs), and October 25, 1984, posthearing submission
of ICF; and confidential prehearing brief of RMI, Table E.

19



20

utilization is high, the unit cost of producing sponge drops sharply compared

Time Period Under Investigation

The’1981w84 time period which is the focus of the Commission's analysis
has béen characterized by three distinct phases. In 1981, record demand for
profits. 15/ On total company operations, the operating profit margins of
sponge producers were above 30 percent. In fact, demand for sponge exceeded
the total capacity of the domestic sponge producers by several million
pounds. 16/ Integrated producers placed many nonintegrated producers on
allocation or were unable to supply them at all. Sponge imported from Japan
at high prices filled the gap. Due to the shortage problems incurred during
this period and in apparent anticipation of increased demand in the near term,
noﬁintegrated producers purchased as much sponge as was available. However,
in 1982; consumption of sponge fell to half of the 1982 figure, due to a drop
in end product demand, coupled with an unexpectedly large inventory overhang.

Integrated producers' sponge capacity utilization rates fell by about half,

13/ Thus, in analyzing the injury issue, over-reliance on examining price
trends divorced from volume, and the effect of that volume on capacity
utilization rates can bhe misleading. For example, when capacity utilization
is less than optimal, a producer can offer a price below the current cost of
production, yet still realize a profit-—sometimes a significant
profit—because the volume associated with the sale will result in lower costs
-at the time the order is manufactured, i.e., the price is calculated based
upon anticipated costs of production. See, 'e.q., October 25, 1984, submission
of ICF. Therefore, in this industry, one cannot assume that declining price
trends necessarily translate into poor profitability.

14/ The "boom" period actually encompassed three years, 1979 to 1981, with
1981 representing the peak.

16/ Report, Tables 5 and 7.
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causing unit costs to~incre&se significantly. 17/ Prices for both end
products and sponge fell éubstantially. This coét/price squeeze resulted in
plummeting profitability for both sponge and overall operations. Even so,
total establishment operating profit margins for some integrated producers
remained in the double digits.

In 1983, domestic consqution of both mill products and sponge continued
to decline, but at a substantially smaller rate than in 1982. For integrated
producers, profitability fe11~to a loss or near loss position for both sponge
and mill products. Integrated producers lost sales or lowered price as a
result of competition with nonintegrated producers for sales of end products.
Nonintegrated producers enjoyed the major cost advantage of very low scrap

prices, 18/ because of the generally higher scrap to sponge ratio they

utilize. 19/

In 1984, demand for titanium mill products increased suddenly and
substantially. The president of one major integrated producer estimates that
demand for titanium mill products will total between 38 million and 40 million

pounds in 1984, and will be between 45 million and 50 million pounds-—i.e.,

almost back to the near-record 1981 levels—in 1985. 20/ By mid-1984, RMI was

17/ Report, Table 7 and A-27.

18/ Scrap prices fell between 1981 and 1983 to approximately one-third of
the 1981 price. See, e.q., ICF September 24, 1984, Submission, Appendix A-2.

19/ The integrated producers argue that the prices of LTFV sponge from Japan
materially contributed to the nonintegrated producers' cost advantage during
~this period. I do not find this argument persuasive. See discussion infra.

20/ See, Joseph Byrne, president, Timet quoted in "Titanium: A Break in
Clouds", American Metal Market v. 92, No. 185 (September 21, 1984) at 1, and
Report, Table 6 (Mill Products). Note that there is not a 1:1 correspondence
between demand for mill products and demand for sponge. Generally, 5 percent
more sponge is needed to make one pound of mill product. Also, the use of
scrap must be taken into account. A Department of Defense estimate of future
demand for sponge, which takes into account the scrap factor, indicates much
higher demand for pounds of sponge than. this source estimates for pounds of

mill products.
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reportedly operating at full capacity. During third quarter 1984, both RMI
and Timet were af“pr near full capacity. 21/ In the second half of 1984,
these two companies also announced price increases for mill products for the
last two quarters of 1984, and the first quarter of 1985. 22/ Available
profitability data on sponge producers' sponge and total operations for the
third quarter of 1984 are mixed, but indicate a general strengthening of
profitability. 23/ The announced price increases coupled with the very high
current total capacity utilization rate for sponge production clearly indicate
that sponge industry profitability for b;th sponge operations and mill

products will continue to increase.

No Material Injury or Threat By Reason of LTFV Imports from Japan

During the 1982—1983 downturn in the mill product sales, certain
integrated producers-—primarily RMI--became interested in inhcreasing sales of
sponge in the commercial market. Thué, they began to compete with those
selling imported sponge for sales to nonintegrated producers. In addition,
the General Services Administration (GSA), iﬁ an attempt to purchase sponge at
weakwmarket prices, solicited blind bids.for nine one-million pound lots of
sponge forvthe national defense stockpile. kMI, two other integrated
producers,wand ITI, the nonintegrated sponge producer, bid on the GSA purchase.

The domestic producers' éhare of the commercial market steadily grew from
less than thirty percent in 1981 - a year in which imports were needed to

make up for shortfalls in ddmestic produdtion — to more than sixty percent in

21/ Id. The exact figures are confidential.

22/ Price increases for sponge are not publicly reported. However, the
record indicates a general firming of sponge prices in 1984. See n. 28 infra.

23/ Report, Tables 13, 14, 16, 17, as supplemented by October 26, 1984,
confidential submissions to record by C. Wilson (Inv.). See also n. 29 infra.
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1983. 24/ During this perlod prices of commer01a11y sold sponge steadily
declined, in tandem with price declines for mill products. 25/

Domestic sponge producers argue that they were materially injured by LTFV
imports of spohge from Japan during the 1982-84 period because profitability
declined due in part to sales of sponge lost to the imports on the basis of
price. In addition, petitioners offer a "downstream injury" argument, i.e.,
they argue that the purchase of LTFV imports from Japan gave the nonintegrated
producers a competitive cost advantége that has resulted in lost sales or
price depression of mill products. |

Although the "downstream injury" analysis is one which the Commiésion has
found to be relevant in some cases, 26/ it does not conform to the facts of
this case. It was clearly the low price of scrap and the relatively greater
amounts of scrap used which provided nonintegkated producers their cost
advantage. Any cost advantage derived from sponge is simply irrelevant in
light of the nonintegrateds' ovérwhelming cost advantage duringldownturns in

the cycle related to their utilization of scrap. 27/ Therefore, if we are

24/ Extrapolated from data on shipments plus imports_hinus exports; Report,

tables 5 and 8. : .
25/ See, e.q., ICF September 24, 1984, submission, Ex. 19; Report, Tables

24-26 and Appendlx D.
26/ See, e.q., Anhydrous Sodium Metasilicate from France, 731-TA-25 (1980)

USITC Pub. No. 118, aff'd, Rhone Poulenc, S.A. v. United States, . C.I.T.
~, 6 ITRD 1001, 1008-9.

27/ Not only are scrap prices always lower than sponge prlces, regardless of
whether the market is weak or strong, but typically nonintegrated producers
use three times as much scrap as sponge in manufacturing a pound of end
product. See, e.g., ICF September 24, 1984, submission, App A-2 (scrap
prices) and Report, Tables 24-26. Thus even though the price of sponge (as
well as scrap and end products) has declined, and even assuming, arguendo,
‘that the LTFV imports aggravated the decline in sponge prices, any cost
savings related to sponge is irrelevent in relation to the overwhelming cost

(Footnote continued)
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to find material injury or threat, it must be in the context of commercial
sales of sponge, not in terms of alleged effects of the imports under
investigation on the price of the integrated producers' end pfoducts or on the
effect of end product sales on the financial performance of the integrated

producers.,

Condition of Sponge Producers

I generally concur with the majority's description of the condition of
‘the sponge producers' operations, except for that regarding profitability, and
their failure to acknowledge the most recent industry capacity utilization
rate of 82 percent.

While it is true that domestic sponge producers experienced a price/cost
squeéze on the profits earned through sales of sponge in 1982 and 1983, in
1984, as mill production increased, sponge capacity utilization shot up to
82 percenf, unit costs declined substantially; and sponge prices

increased. 28/ Profitability on sponge sales increased substantially. 29/

(Footnote continued)

advantages related to scrap, and to not having the fixed costs of the sponge
production facilities. Petitioner's argument here would have the tail wagging
the dog. RMI's presentation of sponge costs as a percentage of its own costs
is obviously that of an integrated producer that uses substantially more
sponge per pound of end product and is thus misleading.

28/ See Table 26 and Table 24, including note 5. Also, RMI was able to
negotiate a price increase in a large contract in September, 1983, Report at
A-49-50.

29/ [Confidential]. Also, the overall establishment figures for all sponge
‘producers, though of limited value since they reflect mostly sales of end
products, also show a general strengthening{ See Report Tables 12-17, as
supplemented by October 26, 1984 summary (Office of Investigation).
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Another point that deserves emphasis is that the industry is cyclical.
The financial performance of the sponge producers on their commercial sales of

sponge 30/ has varied dramatically during the three year period. 31/

Imports from Japan

In 1981, imports from Japan accounted for most U.S. commercial sponge
sales. However, they largelylfilled a shortfall in supply occasioned by
record demand in that year. In 1982 and 1983, imports from Japan declined at
a rate greater than the drop in domestic consumption. 32/ With respect to the
commercial market for sponge, the market share for imports from Japan actually
declined from over 70 percent in 1981 to less than 40 percent in 1983, and the

market share of domestic producers increased during this period. 33/

30/ Unfortunately, only two domestic producers provided profitability data
on their commerical sales of sponge. Others provided such data only for total
operations, the vast majority of which reflect sales of mill products not the
subject of this investigation. Of the two that did provide the data, one was
a small, new entrant whose data was not representative and did not cover the
entire period. The other's profitability data on sponge combined commercial
sales with intracompany transfers. The data on commercial sales that I cite
was extrapolated from Table 12. In addition, another domestic producer
supplied cost data for sponge operations. For the remaining domestic
producers, I examined data on overall operations. However, since these data
reflect mostly end products, not sponge production, they are obviously of very
limited value, if not misleading. This is the best information available to
me at this time. Since separate data (except for employment) is available for
all other categories, since the separate profitability data which is in the
record is reliable, and since data on total operations masks the small
contribution of sponge production, I do not find it appropriate to utilize
section 771(4)(D). I do not know whether additional reliable separate data on
commercial sponge sales could have been provided based upon reasonable
cost—-allocations, but it clearly would have been helpful.

31/ [Confidential]
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The exception to this trend was for the January-June 1984 period, when
the market share for imporfs from Japan increased significantly, to close to
70 pércent, and domestic market share declined. 34/ However, this increase is
attributable to the GSA stockpile purchase, which presents troublesome

causation issues. 35/

The General Services Administration (GSA) Stockpile Purchase

In September 1983, GSA solicited bids for 9 million pounds of sponge.
Producérs were asked to bid on nine lots .of 1 million pounds each. Producers
adopted various bhidding strategies. The impdfter of Japanese sponge bid the
same price for all nine lots. Timet bid on all nine lots using an "escalator"
approach, bidding‘lowervfﬁan average prices on some and higher than average
prices on others. RMI bid on only four lots, offering the same price for all
four lots. GSA awarded the bids on the -basis of the nine lowest prices
offered regardless of lot. gg/ * The parties did not seem to be aware that GSA
would make the awards in this manner. The importer of Japanese sponge won six
lots of‘l m{llion péunds each, Timet won two lots, and Billiton, part owner of
the U.K. producer, won one lot. Other domestic producers bid on the purchase,
but they would not héve won in any event; since they were outbid by other

domestic producers. 37/ Absent awards to the imports, RMI would have won four

lots and Timet would have won three more lots than it did. 38/

34/ See n. 24 supra.

35/ If imports for the GSA stockpile ard not included as part of commercial
consumption, the market share of these imports is only one percentage point
greater than for the comparable January-June period in 1983. Id.

"~ 36/ See Report, Appendix E and Memorandum, Office of Economics (October 25,

1984).

37/ Id.
38/ Id.
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The circumstances surrounding GSA's awarding of the bids is complicated,
if not mystifying. The‘respondents have persuésively demonstrated  that the
importers bid an average price that was in line with current market prices,
particularly with the price which the trade press reported that RMI had
offered Martin Marietta regarding a very large volume contract concluded in
May of that year. 39/ Furﬁher, respondents have persuasively illustrated that
Timet lost the lots that it did because of its "escalator" bidding strategy,
coupled with GSA's not factoring into the price the volume discount which
Timet offered. |

Third, respondents argue that RMI lost.the lots it bid on because of its
pricing strategy. 40/

In the preliminary investigation, I joined a unanimous Commission in an
affirmative threat finding. In this final investigation, there are, of
course, two major changes: (1) there is a fully developed record on both the
circumstances as they existed ;t the time of the preliminary finding, and
subsequent developments; and (2) the standard for an affirmative determination
is much stronger than the mere showing of'"a reasonable indication." In the
preliminary investigation, I found that the loss of this potential nine

million pound GSA purchase constituted a reasonable indication of threat of

39/ See ICF submission of September 24, 1984, at 23~28, and Philipp Bros.

40/ Respondents argue that [confidential].
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material injury. In this final investigation, respondents have cast
substantial doubﬁ as to whether this loss was by reason of LTFV imports, or
GSA, or the individual companies' pricing and bidding strategies.

Furthermore, the irony of RMI's loss of the GSA purchase is that,
regardless of the cause, subsequent events have substantially diminished its
significance. Had RMI won the four lots, this would have put them at full
capacity utilization. Having lost the GSA business, RMI was able to pick up
new orders at a time when thé market and prices were firming. 41/ Thus, even
RMI acknowledges that the subsequent new orders eclipsed more than half the
potential volume lost in the GSA bid. 42/ In addition, the value of these
substitute orders or substitute internal production was quite respectable. 43/

Another major argument raised by petitioner is that competition posed by
imports from Japan forced it to lower its prices to Martin Marietta, a major
account. The importers argue that it was they who lost this account to RMI as
"a result of RMI's aggressive pricing and concessionary terms. 44/ The
chronology of events and charges by both sides is again complex. RMI won the
contract 'in ﬁay 1983, and effectively negotiated a significant price increase

for 1984 shipments in September, 1983, at a time when the importer of Japanese

>
-
~

[Confidential]

RMI prehearing brief at 23-24.

See, e.g., Report, Table 24, n. 5 and n. 29 supra,.
See Philipp Bros. et al. posthearing brief at 5.
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sponge was soliciting orders in the U.5. market. The importer withdrew its
offer to Martin Marietta uéon the filing of this éase in late November 1983.
Nevertheless, in January, 1984, Martin Marietta successfully hegotiated a
small decrease in the price increase for January-June 1984 to, as it explained
at the time, "reflect current market conditions." 45/

Another domestic producer, ITI, offered examples of lost sales or price
depression related to imports from Japan. However, ITI only began operations
in late 1982, and has experieﬁced start-up problems, has higher than average
costs that during a weak market made its product noncompetitive with most
domestic producers as well, and has not yet obtained certification from all
military and aerospace end users. 46/ In addition, it accounts for only a
very small amount of domestic production.

No Threat of Material Injury by Reason of
Imports from Japan

Domestic demand for titanium sponge currently is very high and growing.
Domestic consumption of sponge in 1984 might well reach 62 million pounds, 47/

which is equal to current total domestic capacity. A recently revised

45/ See Report at A-49 and [Confidential].

46/ See Report, A-50-51. Also, ITI bid on only one lot of the GSA bid (ITI
admitted that it was all that ITI felt it could provide) and offered a price
that was not competitive even with other domestic producers. See Report, App.
E and ITI posthearing brief at 4.

47/ Based upon annualizing figure for January-June 1984. Although
approximately [%*] million pounds of the interim figure is attributable to
‘sponge related to the GSA stockpile purchase, [*] is expected to be reflected
in consumption figures for the second half of 1984, In addition, since
certain large domestic producers have been running at full or near full
capacity during the entire second half of 1984, annual consumption might well
be more than a doubling of the interim figure.
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Department of Dgfense estimate of sponge demand, when supplemented by the
amount of the 198§M$tockpile purchase, indicates that demand will reach 59
.miliion pounds, or very near total domestic capacity in 1984. 48/ 1In
addition, it also projects a steady climb in domestic demand for sponge from
53 million pounds in 1985 to 63 million pounds in 1989. 49/ Any further GSA
purchases will be in addition to these amounts.

The majority affirmative determination of threat presumably is based on
the possibility that future imports from Japan could result in lost sales or
price depression, particularly because future GSA purchases will apparently bhe
open to imports. However, the facts of this case indicate that such a
scenario is most unlikely and may well fly in the face of basic economic
reality.

The current total industry capacity utilization rate is 82 percent; the
two largest producers that account for most of domestic production already are
‘at or approaching 100 percent. 50/ These 1ntegrated producers will be
interested jn using their sponge internally rather than selling it in the
commercial market. The one nonintegrated sponge producer is experiencing
start-up problems and clearly cannot satisfy more than a small amount of the

nonintegrateds' demand for sponge. Thus, the most likely scenario resembles

48/ Calculated based on July 19, 1984 Defense Economic Impact Modeling
System Strategic Materials Requirements Model Forecast for Titanium Sponge
(Short tons) (converted to pounds) plus GSA purchase.

49/ These forecasts take into account the "scrap factor," i.e., the fact
that capacity to produce end products can ﬁe effectively expanded through

usage of scrap.
50/ See October 26, 1984 Office of Investigations Submission.
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what occurred in 1981 when imports from Japan were necessary to meet the

| Furthermore, it is clear that in a strong market, ptices for sponge will
rise, and rise sharply, as they did duringythg last peak of the cycle, for
both domestic and imported sponge. 52/ Moreover, as capacity utilization
increases, costs afe fallingvsubstantially. Thus, the profit margin§ on sales
of sponge are currently good, and will only improve.

Finally, I have considered the increasing volumes of imports from Japan
in the interim 1984 period, increases in”Japanese capacity, and thg excess
capacity of Japanese sponge producers. §§/ However, the demand and gapacity
utilization data for the domestic sponge industry persuade me that any future
increases in imports from Japan will largely supplement, rather than displace,
domestic production and thgt; in any cése,vprices and”pféfitability related to

commercial sales will be quite'good.,

51/ Petitioner has emphasized that because of the additional sponge capacity
of Japanese producers installed since 1981, the 1981 situation is unlikely to
recur. Howéver, the important point is not the ability of the Japanese
companies to supply sponge, but the desire of U.S. producers in a strong
market to sell it. Since U.S. capacity to produce titanium end products has
not increased significantly, it appears that domestic sponge producers
representing the vast bulk of domestic production will continue to favor
internal consumption. See Report, Table 6.

52/ See, e.q., Report, Tables 24-26. Since there is greater world supply of
sponge now ‘than in 1981, the price increases may not be as extreme. However,
there are already indications that prices are firming. And based upon prices
for January-June 1984, the record indicates that profitability, is generally
good on commercial sponge sales at current prices.

53/ The Japanese clearly have capacity substantially in excess of what can
be converted into end products by Japanese producers and low capacity
utilization rates for 1983 and interim 1984. However, demand for end products
has increased in the E.C., as well as the United States. Also, the sponge
~capacity of at least the United Kingdom has fallen since 1981. Moreover, the
more fundamental point is that, as historical data on 1981 indicate, during
periods of strong demand for end products, domestic producers accounting for
the overwhelming amount of sponge production will prefer to consume sponge
internally. o
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During periods of high demand for mill products, the integrated producers
have demonstrated<little interest in selling sponge commercially when they can
~use it internally to produce higher value end products. 54/ Future imports of
sponge from Japan may compete with ITI, the one small nonintegrated domestic
sponge producer. Even this, however, is unlikely; it is more probable that
during periods of high demand, ITI will supply Wyman-Gordon, a nonintegrated
producer which is part owner of ITI. In addition, ITI's sponge has yet to
obtain certification for variéus defense and aerospace end uses. Thus, due
Iargely to what are and will continue to be robust market conditions within
‘the United States, I have concluded that there is no real and imminent threat

of material injury.

54/ It is relevant to note in this regard that only small amounts of
titanium mill products are currently imported from Japan. Apparently most
imported mill products from Japan have not been certified by major U.S.
defense contractors. See Tr. at 116-17.
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- TITANIUM SPONGE
SEPARATE VIEWS OF VICE CHAIRMAN LIEBELER

I concur with the Commission majority in finding no material injury
by reason of imports in this casé. I also find that there is no threat
of material injury to the domestic industry by reason of LTFV imports
from Japan. In order to conciude that LTFV imports constitute a threat
to the domestic industry, the threat must be both real and imminent and
not a mere possibility.

The domestic industry is not currently injured. Capacity utilization
in the third quarter of 1984 has risen to almost 100% from 45.1% in
1983. This leads me to conclude that the sales prices of the domestic
industry are far above their average cost of production. Firms in this
industry, as in all industries, have an upward sloping supply curve,
i.e., the higher the price the more they produce. Therefore, if capacity
utilization is 100%, prices must be relatively high. It is doubtful that
the firms in the industry would be using their capital stock so
intensively and not earning a healthy return.

The majority is apparently basing its affirmative determination of
threat on the sharp rise in imports from Japan over the last six months.
" Imports from Japan were 16.7% of apparent U.S. consumption in 1981, 7.5%
in 1982, 6.2% in 1983, and 24.4% from January to June of 1984. This
increase in imports is not surprising in light of the fact that the

domestic industry has been operating at full capacity in the last six

months.
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The U.S. aerospace industry and GSA are large players in the supply
and demand equatibn. When their purchases increase, prices rise and more
players want to enter the game on the supply side. This explains the
increased Japanese participation in the U.S. market. Rather than the
Japanese being a likely cause of future decline in the domestic titanium
sponge industry, it is the health of that industry that has attracted the
Japanese into the market. Therefore, we can anticipate that if the
market softens and price falls, the most likely scenario is that the
Japanese will return from whence they came as they did in 1982 and 1983.
Such a turn of events is not likely, howevér, in the near term.
Production of the B-1 bomber is scheduled to increase this year, and this
combined with a continuing U.S. military buildup, will result in an
increase in the demand for titanium.

Japanese capacity has increased over the last several years from 62
million pounds in 1981 to 81.2 million pounds at present. This gradual
increase in capacitg correctly anticipated an increase in world demand
for titanium over the last two years. It was neither sharp nor

inappropriate and does not support the assertion that the domestic

* industry is on the verge of an imminent decline. I see no likelihood of

injury to the domestic industry in the foreseeable future.
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INFORMHTION OBTAINED IN THE INVESTIGATIONS
Introduction

On November 28, 1983, petitions were filed with the United States
International Trade Commission and the U.S. Department of Commerce by counsel
on behalf of RMI Co., Niles, OH, alleging that imports of titanium sponge from
Japan and the United Kingdom are being, or are likely to be, sold in the
United States at less than fair value (LTFV) and that an industry in the
United States is materially injured or threatened with material injury by
reason of imports of such merdhandise. Accordingly, the Commission instituted
preliminary investigations (Nos. 731-TA-161 and 162 (Preliminary)) under
section 733(a) of the Tariff Act of 1930 (19 U.§.C. § 1673b(a)) to determine
whether there was a reasonable indication that an industry in the United
States was materially injured or threatened with material injury, or whether
the establishment of an industry in the United States was materially retarded,
by reason of the subject imports.

As a result of its preliminary investigations, the Commission, on
January 12, 1984, notified the Department of Commerce that there was a
reasonable indication that an industry in the United States was threatened
with material injury by reason of the alleged LTFV imports of titanium sponge
from Japan and the United Kingdom. 1/ Consequently, Commerce continued its
investigations into the nature and extent of the alleged LTFV sales.

On May 11, 1984, Commerce published in the Federal Register (49 F.R.
20042) its preliminary determinations that there was a reasonable basis to
believe or suspect that titanium sponge from Japan and the United Kingdom is
being, or is likely to be, sold in the United States at LTFV within the meaning
of section 731 of the Tariff Act of 1930 (19 U.S.C. § 1673). Accordingly,
effective May 11, 1984, the Commission instituted investigations Nos,
731-TA-161 and 162 (Final) to determine whether an industry in the United
States is materially injured, or is threatened with material injury, or the
establishment of an industry in the United States is materially retarded, by
reason of imports of such merchandise.

Notice of the institution of the Commission's final investigations and of
a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade

Register on May 31, 1984 (49 F.R. 22724). Following a 60-day extension of its
final determinations by the Department of Commerce, the Commission revised its
hearing date (Federal Register of July 18, 1984, 49 F.R. 29167). 2/ The

hearing was held in Washington, DC, on September 26, 1984. 3/ All persons who

1/ Commissioner Haggart determined that there was a reasonable indication
that an industry was materially injured by reason of alleged LTFV imports of
titanium sponge from Japan and the United Kingdom. Vice Chairman lLiebeler and
Commissioner Rohr were not members of the Commission at that time. -

2/ Copies of the Commission's notices are presented in app. A.

3/ A list of witnesses appearing at the hearing is presented in app. B.
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requested the opportunity were permitted to appear in person or to be
represented by counsel.

\ The Department of Commerce published its final affirmative determinations
as to the question of LTFV sales of titanium sponge from Japan and the United
Kingdom in the Federal Register on October 1, 1984. 1/ The applicable statute
directs that the Commission make its final determinations within 45 days after
Commerce's final determinations. 2/ The Commission's briefing and votes in
these investigations were held on October 29, 1984,

The Product
Description and uses

Titanium sponge is a porous, brittle form of titanium, a highly ductile
metal which has a high strength-to-weight ratio. Titanium has low thermal and
electrical conductivity and is one of the most corrosion—resistant structural
metals. Sponge is an intermediate product used to produce titanium ingot,
which in turn is used to make slab, billet, bar, plate, sheet, and other
titanium mill products. 3/ '
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