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UNITED STATES INTERNATIONAL TRADE COMMISION
Washington, D.C. 20436

Investigations Nos. 701-TA-174 and 701-TA-175
CERTAIN COMMUTER AIRPLANES FROM FRANCE AND ITALY

Determination

On the basis of the record 1/ developed in investigations Nos. 701-TA-174
and 175 (Preliminary), Ej the Commission determines, pursuant to section
703(a) of the Tariff Act of 1930 (19 U.S.C. 1671b(a)), that there isgno
reasonable indication that an induétry in the United States is materially
injured or is threatened with material injury, or the establishment of an
industry in the United States is materially retarded, 3/ by reason of imports
from France and Italy of certain commuter airplanes, ﬁj as provided for in
item 694.41, of the Tariff Schedules of the United States (TSUS), upon which

subsidies are alleged to be paid.

Background

On May 27, 1982, a countervailing duty petition was filed with the U.S.
International Trade Commission and the U.S. Department of Commerce,
respectively, by counsel on behalf of Commuter Aircraft Corporation, of
Youngstown, Ohio. The petitionlolleged that certain commuter airplanes
imported from France and Italy receive, directly or indirectly, bounties or

grants within the meaning of section 701 of the Tariff Act of 1930 (the Act).

1/ The "record” is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure (47 F.R. 6190, Feb. 10, 1982).

2/ It is the view of Commissioner Calhoun that the Commission's analysis of
the impact of imports of these commuter airplanes should be given one
investigation number, not two. The analysis concerns one imported product
which will be exported from one country.

3/ Commissioner Frank determines that there is a reasonable indication that
the establishment of an industry in the United ‘States is materially retarded.
4/ For purposes of this investigation, "commuter airplanes” are airplanes

having a seating capacity of less than 60 seats.



Accordingly, the Commission instituted a preliminary investigation under
section 703(a) of the Tariff Act of 1930 to determine whether there is a
reasonable indication that an industry in the United States is materially
injured, or is threatened with material injury, or the establishment of an

industry in the United States is materially retarded by reason of the

importation of such merchandise into the United States.

Notice of the institution of the Commission investigations and of the
conference to be held in connection therewith was given by posting copies of
the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, D.C., and by bublishing the ﬁotice in the Federal
Register on June 9, 1982 (47 F.R. 25077). The conference was held in
Washington, D.C. on June 23, 1982, and all persons who requested the
opportunity were permitted to appear in person or by counsel. The Commission

voted on these cases in public session on July 7, 1982.



VIEWS OF CHATRMAN ALFRED . ECKES AND COMMISSIONERS PAULA STERN,
MICHAEL J. CALHOUN, AND VERONICA A. HAGGART

We have determined that there is no reasonable indication that an
industry in the United States is materially injured or threatened with
material injury, or that the establishment of an industry in the United States
is materially retarded, by reason of allegedly subsidized imports of commuter

airplanes from France and Italy. 1/ The reasons for our determination are

discussed below.

Domestic industry

Prior to consideration of the impact of the imports under investigation
on the affected domestic industry, the Commission must first define the
appropriate scope of that industry. According to section 771(4)(A) of the
Tariff Act of 1930, the domestic industry consists of "the domestic producers
as a whole of a like product or those producers whose collective output of the
li ke product constitutes a major proportion of the total domestic production
of that product.” 2/ The term "like product” is defined by statute as "a
product which is 1ike, or in the absence of like, most similar in
characteristics and uses with, the article subject to an

investigation . . . ." 3/

A brief discussion of the market for the aircraft under consideration is

essential for establishing a context for our definition of the appropriate

lj Although the petition alleged material injury, threat of material injury,
and material retardation of the establishment of an industry, the petitioner's
case relied solely on the claim of material retardation. Transcript of staff
conference at 7. For reasons to be discussed below, material injury and
threat of material injury are not at issue in these cases.

2/ 19 U.S.C. § 1677(4)(A).

3/ 19 U.s.C. § 1677(10).
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like product and the relevant industry. j] There are at present over 250
commuter airlines providing service in the United States. These airlines
typically operate short-haul, low-passenger-density routes over distances from
100 to 300 miles, providing service to small- and medium-si ze communities not
served by the larger airlines. The aircraft used vary greatly, depending in
large part on the performance characteristics and size of airplane suited to
the routes operated by each carrier. These airplanes differ significantly in
size and in other ways from the larger aircraft, usually powered by jet
engines, that are used by the major national and international air carriers.
The Airline Deregulation Act of 1978 (ADA) é/ has greatly increased the
mirket opportunities for commuter airlines. Passage of the ADA permitted the
major airlines to reduce or abandon service to many air service markets that
offer too little traffic to be profitable when using large jet aircraft.
Commuter airlings have assumed service to many of these markets.
Specifically, the ADA has aided in establishing a market for larger commuter
aircraft capable of seating 30 to 60 passengers. Prior to 1978, Civil
Aeronautics Board and Federal Aviation Administration regulations effectively
limited the feasibility of operating commuter aircraft of this size. As a
result, few manufacturers produced these aircraft. The ADA now permits
comuter airlines to operate airplanes with up to 60 seats, and there is
increasing interest among commuter air carriers in purchasing these airplanes.
Tremendous increases in the cost of fuel necessitate that any new

aircraft designed to satisfy this market be efficient to operate. 6/

4/ Information on the commuter airline industry is derived generally from
the Report, the petition, and the transcript of the Commission's staff
conference held June 23, 1982. : '

5/ Pub. L. 95-504, 92 Stat. 1705 (Oct. 24, 1978).

6/ See Transcript of staff conference at 101.
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Recently developed turboprop engines can provide better than 25 percent
greater fuel efficiency than previously available engines. 1In addition,
technological advances in the kinds of materials used in constructing the
airframe and the techniques for bonding components together can reduce the
welght of an aircraft, thus increasing fuel efficiency.

The allegedly subsidized import is the ATR-42, which is among the
airplanes being developed to take advantage of this new market. It is heing
developed by a consortium of the French company Societe Nationale Industrielle
Aerospatiale and the Italian company Societa Aerospaziale Italiana. jy It is
a pressurized, twin-turboprop aircraft designed to carry 42 to 49 passengers,
depending on seat placement and pitch. A stretched version of the airplane
can increase the capacity to 54 and 58 passengers. The respondents allege
that it utiiizes advanced, highly efficienf technology in its avionics system
and in the construction of its airframe. 1In additicn, its turboprop engines

are of a modern design providing high fuel efficiency.

7/ The ATR-42 is still in the developmental stage, so no aircraft have
actually been produced or imported. The producers of the ATR-42, however,
have obtained commitments from three commuter airlines in the United States to
purchase 17 airplanes. Respondents argue that the petition should he
di smi ssed because, since there are no actual imports, the domestic industry
cannot be injured (or its establishment materially retarded) "by reason of
imports” within the meaning of section 701 of the Tariff Act of 1930, 19
U.S.C. § 1671. The Department of Commerce considered the same arguments in
deciding the sufficiency of the petition, and nevertheless concluded that the
investigation should proceed. The Commission has generally taken the positior
that it does not possess the discretion to reconsider Department of Commerce
determinations regarding the sufficiency and scope of a petition. See Sodim
Gluconate from the European Communities, Inv. No. 701-TA-79 (Preliminary),
USITC Pub. 1169, at 8-9 (1981). Moreover, we believe this remedial statute
ought to be construed to apply when sales have been made in the United States
of allegedly subsidized articles to be imported in the future. In an
industry--like the aircraft industry--in which sales are made well in advance
of production and delivery, effective relief, if warranted, would be
frustrated if an investigation could proceed only after the first imports have
entered this country.
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Peti tioner Commuter Al rcraft Corporation's projected product, the
CAC-100, which is planned to be in production by late 1984, is a pressurized
50-passenger aircraft using four turboprop engines. A stretched version
accomodating 60 passenger:s will also be available. The petitioner alleges
that the CAC-100 will take advantage of technologicél advancements in
avionics, engine design, and the techniques and materials used in the
construction of the airframe.

Both the petitioner and the respondents are in general agreement on the
characteristics and uses that they contend define a like product. 8/ fhe
parties contend that 40- to 60-seat airplanes cqnstitute a distinctly
identifiable segment of the market and do not 1ﬁ any significant way compete
with smaller commuter airplanes. Additionally, they contend that the like
product would be pressurized and would incorporate advanced technology. Under
the definition used by the parties only one U.S.-designed
airplane——petitioner's CAC-100--would qualify as a like product, and therefore
CAC would constitute the entire relevant U.S. industry. 2/

The record suggests that domestic aircraft other than the CAC—lOO may
also have characteristics and uses that make them competitive with the ATR-42
in the view of many potential purchasers. Theré is information available

suggesting that smaller airplanes of from 30-40 seats may be competitive with

8/ Petition at 31-34; Transcript of staff conference at 38-41, 57, 131;
petitioner's post-conference brief at 11; respondents' post—conference brief
at 5.

_9_/ While the two airplanes possess some obvious dissimilarities in design,
the most prominent of which being the number of engines and the placement of
the wings, these di fferences are not considered significant enough by the
parties to make the CAC-100 unlike the ATR-42 for purposes of analysis under
the statute.
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the ATR-42. 10/ The seating capacity of an aircraft is a major consideration
iu a purchaser's decision. Other specifications, such as weight, power
capability and other performance characteristics, dimensions, cargo capacity,
and pressurization also play a part in determining whether the characteristics
and uses of a particular aircraft are suitable for a buyer's needs. 11/ There
is n. ¢t sufficient information on the record to allow us to make an adequate
compari son of various aircraft with the ATR-42 based on these specifications.

For the purposes of these preliminary investigations, lg/ we find the
like product definition as developed by the parties to be appropriate based on
the information available. Therefore, we determine that the domestic industry

consists of CAC.

No material retardation of the establishment of a domestic industry

Petitioner's position in these investigations rests on the claim that

sales of the ATR-42 in the United States have resulted in material retardation

10/ A domestic producer of an airplane in that size range, Fairchild
Industries, has expressed the opinion that "a simple demarcation line of 40-60
seats would not provide the Commission with an accurate picture of the
domestic industry in the United States. The ATR-42 competes with our
34-passenger aircraft.” Sulmission by George S. Attridge, Senior Vice
President, Fairchild Industries (June 28, 1982). . Asked at the staff
conference whether a 36-seat aircraft would be competitive with the 42-seat
ATR-42, counsel for petitioner responded that he "would suspect it would he.”
Transcript of staff conference at 56. The president of one U.S. commuter
airline, testifying on behalf of the respondents, stated that his company
considered nine different aircraft, with differing passenger capacities,
before deciding to purchase the ATR-42. He stated that at the time his firm
began its search for an appropriate airplane, it had not yet defined the size
of airplane it needed. Transcript of staff conference at 89.

11/ Staff report at A-8; transcript of staff conference at 88; sulmission by
Geg;ge S. Attridge, Senior Vice President, Fairchild Industries (June 28,
1982). ‘

12/ 1t is the view of Commissioner Calhoun that the Commission's analysis of
thg_impact of imports of these commuter airplanes should be given one
investigation number, not two. The analysis concerns one imported product
which will be exported from one country.
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of the establishment of an industry in the United States. Since the industry
definition we have adopted includes only a single firmm that has yet to begin
production of commuter airplanes, material retardation, not material injury or
threat of material injury, is the proper issue to be considered.

Commi ssion precedent establishes that when &4 domestic industry has not
yet undertaken production, it must show, as a threshold matter, that it has
made a substantial commitment to commence production. 1§/ We find that, based
on the record developed, the nascent commuter airplane industry represented by
CAC has made a substantial commitment to commence production of commuter
aircraft in the United States. CAC has obtained substantial loans and loan
guarantees from private lenders and federal, state, and local govermment
agencies, and has negotiated for further financing for working capital. lﬁ/

It owns 95 acres of land bordering the Youngstown, Ohio airport on which it
plans to build its manufacturing facility, and has obtained rezoning and
arranged for utility connections. Construction of the 225,000-square-foot
plant, projected to cost 14 million, is now underway and is projected to be
completed by the end of 1982. CAC employs a staff of engineers and
technicians, and has contractéd for assistance from outside consulting fims.

Design specifications for the CAC-100 have been developed and published, and

13/ Salmon Gill Fish Netting of Mammade Fibers from Japan, Inv. No.
751-TA-5, USITC Pub. 1234 (1982); Motorcycle Batteries from Taiwan, Inv. No.
731-TA-42, USITC Pub. 1228 (1982); Synthetic L-Methionine from Japan, Inv. No.
751-TA-4, USITC Pub. 1167 (1981); Regenerative Blower/Pumps from West Gemmany,
Inv. No. AA1921-140, T.C. Pub. 626 (1974) (Views of Commissioner Moore). Cf.
Certain Ultra-Microtome Freezing Attachments, Inv. No. 337-TA-10, USITC Pub.
771 (1976).

14/ The loan guarantee by the Economic Development Administration of the
DeEEfUnent of Commerce is contingent on CAC's receiving at least 25 orders for
the CAC-100. Report at A-15 and A-17.
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CAC has begun initial efforts to market the airplane. Actual production of

the airplane is slated to begin by 1984.

Although CAC has demonstrated a commitment to begin production, the
record does not provide a reasonable indication of a causal 1link between the
allegedly subsidized sales of the ATR-42 in the United States and any
difficulties CAC may be experiencing in becoming established as a producer of
a competitive aircraft.

In the aircraft industry, it is common for sales of a newly designed
airplane, like the ATR-42 and the CAC-100, to take place far in advance of
actual production. 12/ For example, orders have already been taken for the
ATR-42, even though no models presently exist and none are projected to be
completed until late 1984 or early 1985. Alirlines must therefore make their
purchase decisions on the basis of a number of factors in the absence of the
actual performance experience of the airplane. Mong these factors are the
performance characteristics of the airplane, operational costs,
pressurization, quality of technology used, reputation and proven record of

the seller, the seller's ability to provide service, the acquisition cost, and

15/ Commissioner Calhoun notes that commuter airlines, especially the
successful ones, generally make their equipment acquisition decisions two to
three years in advance of actual delivery of the equipment. Such decisions
are most often based upon market forecasts and anticipated needs, the added
assurance of equipment availability, and the 1likelihood of the manufacturer
making price, warranty or some other concessions. The manufacturers of
comnuter airplanes make an effort to secure sales of their product several
years prior to its delivery, largely to help finance the substantial capital
outlay necessary for productionrand to test the marketability of the product.



10
financing. léj Because of the high debt-to-equity ratio of most commuter
airlines, a new equipment decision can often determmine the success or failure
of a carrier. Often, the cost of a single aircraft exceeds the net worth of
the airline itself.

The buyer's ability to evaluate the performance and quality of a new
aircraft is therefore essential and is acutely dependent on the availability
of detailed technical specifications regarding the airplane. Without such
specifications a buyer could not be expected to commit itself to a purchase,
and the negotiation of the sale would not proceed to the question of
financing. A seller who does not provide detailed specifications cannot be
said to be in head-to-head competition for the sale. 17/ 18/

Information obtained by the Commission establishes that to date CAC has

made very limited efforts to market the CAC-100. Calls on potential customers

16/ Although U.S. purchasers indicated that financing was not a major factor
in their decisions to buy the aircraft, there is information on the record
that indicates that variations in financing terms could result in significant
di fferences in the overall cost of an airplane. Report at A-31 through A-37.
Article entitled "Commuter Aircraft Ruling Nears” appearing in The Journal of
Commerce on July 6, 1982, and sulmitted by Congressman Lyle Williams, 19th
Ohio District. Commissioner Calhoun does not join in this footnote.

17/ Commissioners Calhoun and Haggart note that because of the industry
custom of purchasing airplanes well in advance of production, a manufacturer,
such as CAC, entering the market for the first time may face unique problems
in achieving buyer acceptance. For example, the financial stability of the
company may be more closely scrutinized by the buyer. 1In addition, the
inability of the purchaser to evaluate the company's track record in
constructing and servicing airplanes would be an important factor in
determining whether to purchase a plane from a newly-established
manufacturer. This is not to say that a well-designed and aggressively
marketed airplane introduced by a new manufacturer could not be successful in
the marketplace. However, in establishing causality, we must be careful not
to attri bute to imports the market entry difficulties typically faced by new
entrants.

18/ Chaiman Eckes notes that, with regard to causation of any material
reEEidation, it remains unclear in this investigation as to the suitabllity of
petitioner's product to the needs of the marketplace, notwithstanding the
availability of specifications.

10
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have been relatively few, and detailed specification documents have not been
provided. CAC has informed the Commission that it did not have preliminary
detailed specifications ready to supply to its customers until after May 15,
1982, a date subsequent to the orders from Wright, Ransome, and Command for
the ATR-42. 12/ In addition, confidential marketing documents sulmitted by
CAC indicate that as of early 1982 CAC was aware that other manufacturers were
making better sales presentations and that CAC needed aircraft specification
and performance documents in order to compete effectively. Representatives of
the three U.S. airlines that have purchased the ATR-42 have all told thé
Commission that the CAC-100 was never seriously considered at the time of
their purchasing-decisions. Prominent among the reasons given for the lack of
consideration was CAC's failure to provide specification documents. Responses
to the Commission's purchaser questionnaires further confimm that other
potential purchasers have not been provided with firm, reliable data on the
CAC-100.

Based on the record of this investigation, we find no reasonable
indication that the allegedly subsidized sales of the ATR-42 have resulted in
material retardation of the establishment of CAC as a U.S. producer. The
limited nature of CAC's sales efforts, particulafly the unavailability of
specification documents, has seriously restricted CAC's access to the market

and has prevented it from competing for sales to date.

12/ See memorandum of July 9, 1982, from Woodley Timberlake, investigator,
to the record.

11
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Views of
Commissioner Eugene J. Frank
Based upon the record of Preliminary Iﬂvestigations Nos. 701-TA-174-175
on Certain Commuter Airplanes from France and Italy, I have determined there
is a reasonable indication that the establishmeng of an industry in the United
States is being materially retarded, because of allegedly subsidized imports

of commuter airplanes from France and Italy. The reasons for my determination

are discussed in the following sections.

Domestic Industry

The appropriate scope of the industry is defined in large measure by
agreement of both the petitioner and respondent in these preliminary
investigations. Both parties have agreed that the industry considered in
these investigations of certain commuter airplanes is essentially all 40- to
60— passenger seats commuter airplanes. Some information suggested by some
authorities was: that seats are not the only criteria to be applied or that
only 40- to 60-passenger seats commuter aircraft is too rigid an industry
definition, I do not concur based on all factors I evaluated. I believe
evidence presented indicates a segment of the market can be considered as an
industry. Comments by some commuter airline executives indicate that this is
the segment of the market they really considered in decisions to purchase
aircraft for their airlines. They relied heavily on seats available being 40

to 60 seats.

12
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The commuter aircraft industry management in the past has frequently
underestimated the number of seats required accofding to the investigations'
record. The Alirline Deregulation Act of 1978 has stimulated commuter airline
industry expansion into many of the smaller— and medium-sized cities or towns
where major airlines abandoned their airline service. Major airlines

generally wanted to concentrate on longer—haul markets served usually by their

larger jet aircraft. However, all aircraft to a certain%extent compete with
one another just as all items purchased in the economy compete. Hence,.even a
"smaller" commuter aircraft with 34 or even fewer seats in a "theoretical"”
sense may compete with a 40 to 60 passenger seats lérger commuter aircraft.
However, with pilot and crew costs rising, continuing restrictions on number
of flights because of air controller availabilities and aircraft technical or
other advancements, it is my opinion that larger aircraft with at least 40 to
60 passenger seats represents the domestic industry. There is considerable
interest shown by commuter airlines in stretched aircraft versions and extra
space to ease in conversion to freight capacity. To have such capacity
flexibility and interchangability, a larger 40— to 60- passenger seats
aircraft is desirable or almost mandatory.

There is a considerable difference between listing many types of commuter
aircraft when a commuter airline is considering purchase and is uncertain what
criteria should be applied in a final selection. Each airline may list
different requirements depending on intended routes. Some routes may require
four-engine commuter aircraft because of air speed, power needs, take-off,
safety, "over-water” regulations or other requirements, length of flights,
airport and mountain elevations, servicing flexibility and flights to such

service centers (even on three engines), and other features. In preliminary
13
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investigations, frequently all the technical requirements or factors are not
adequately evaluated or compared. Hence, this lack of data should not blemish
preliminary determinations that are based on;low threshold requirements.

Some airlines and aircraft manufacturers, especially in the evolving
commuter aircraft industry since 1979, do not hav; rigid specifications for
necessary planes; This does not mean that the overall commitment to competing
in this industry is any less real on a low threshold definition of what is
adequate competition or sales effort. 1In final investigations, more analysis
can be completed of: technical matters, market sizes and definitions, injury
and material retardation, foreign subsidies, and possible forthcoming minimum
"allowable” interest rate "arrangements” and payment terms that may be agreed
upon by certain European Community and North American continent exporters of
commuter aircraft in their export sales efforts. It is imperative to note
again that in these preliminary investigations, the petitioner (Commuter
Aircraft Corporation - CAC) which is developing the 50-seat CAC~100 and the
respondents (a consortium of the French company Societe Nationale Industrielle
Aerospatiale and the Italian company Societa Aerospaziale Italiéna) which is
developing the ATR-42 that is a 42- to 49-seat aircraft are both agreed on the
type of aircraft which represents the industry covered by these investiga-
tions. It is important to note there are plans to provide for "stretched”
versions of each of these aircraft. The CAC-100 could possibly be expanded up
to a 59- or 60-seat version, and the ATR-42 could be expanded to a 54- to 58
passenger seat capacity. Hence, commuter aircraft passenger revenues could be
enhanced if there were more actual passengers per plane. Whether other
commuter aircraft manufacturers in the United States will, in the future,

stretch their existing aircraft or offer a new planned aircraft to fit this

agreed industry definition is not the conjectural concern of the Commission. 14
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I accept the industry definition which for some reasons was agreed upon in

these investigations by both the petitioner and respondent.

Material retardation of the establishment
of a domestic industry

I determine that there were sales of aircraft (the ATR-42) prior to the
Commissioners' investigation, briefing, determination, and vote, on Wednesday,

July 7, 1982, and the following factors were known or existed:

1. These are preliminary investigations where low-threshold
criteria or "standards” apply abcordiﬁg to numerous statements
and Congressional intent. 1/

2. Retardation standards are still in a state of evolution
relative to each industry and type of situation. 2/

3. Alleged interest rate "subsidies" implications were derived by
staff research and were presented in the preliminary "staff"
report which was to be reorganized according to staff comments
to me and my involved staff. These comments were made to me
prior to the Commission's final vote on this investigation.
There were what I now consider to be major errors in the texts

and tables related to ATR-42 interest payment differentials and

1/ See my views on low-threshold preliminary determinations in U.S. I.T.C.
Publication 1259, June 1982, Frozen French Fried Potatoes from Canada, pp.
12-15.

2/ General Counsel U.S.I.T.C. Memorandum GC-F-215 to the Commission of July
2, 1982, including discussion of views of Commissioner Moore in Investigation
No. 337-TA-10 (1976) and the Salmon Gill Fish Netting of Manmade Fibers from
Japan, Investigation No. 751-TA-5 U.S.I.T.C. Publication 1234 (1982). I
" conclude that it has been demonstrated that CAC has taken substantial steps
and made an affirmative commitment toward establishing production.

15
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related statistics which were only found, noted, and corrected
by the Commission staff after the'July 7, 1982 Commission vote
on this preliminary investigati;n. These corrections, I
believe, now should be included in the staff report which should
become the (Commission) Report if accepted as corrected by the
Commission. The transcript of the Preliminary Hearing conducted
on June 23, 1982, on pages 121 and 122 indicated, according to
Mr. Walker, that the respondent (consortium) offered 10.4
percent interest over eight years to "people who have signed