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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-891 (Second Review)

FOUNDRY COKE FROM CHINA

DETERMINATION

On the basis of the record" developed in the subject five-year review, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)), that revocation of the antidumping duty order on foundry coke from China
would be likely to lead to continuation or recurrence of material injury to an industry in the United States
within a reasonably foreseeable time.

BACKGROUND

The Commission instituted this review on December 1, 2011 (76 F.R. 74810) and determined on
March 5, 2012 that it would conduct an expedited review (77 F.R. 15123, March 14, 2012).

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).






VIEWS OF THE COMMISSION

Based on the record in this five-year review, we determine under section 751(c) of the Tariff Act
of 1930, as amended (the Act), that revocation of the antidumping duty order on foundry coke from China
would be likely to lead to continuation or recurrence of material injury to an industry in the United States
within a reasonably foreseeable time.

l. BACKGROUND

On September 10, 2001, the Commission determined that an industry in the United States was
materially injured by reason of imports of foundry coke from China sold at less than fair value (LTFV).!
Commerce published an antidumping duty order on imports of foundry coke from China on September
17, 2001.2

On August 1, 2006, the Commission instituted the first five-year review of the order on foundry
coke from China.®> The Commission determined in its expedited review that revocation of the
antidumping duty order on foundry coke from China would be likely to lead to continuation or recurrence
of material injury to an industry in the United States within a reasonably foreseeable time.* Commerce
published notice of the continuation of that antidumping duty order.®

The Commission instituted this current review on December 1, 2011.° Domestic producers ABC
Coke, Erie Coke, Tonawanda Coke Corp., and Walter Coke Co. (collectively “Domestic Producers™) filed
responses to the notice of institution. On March 5, 2012, the Commission found the domestic interested
party group response to be adequate. Because no responses were received from any respondent interested
parties, the Commission found the respondent interested party group response to be inadequate. The
Commission did not find any circumstances that would warrant conducting a full review of the order and,
therefore, determined to conduct an expedited review.’

On April 5, 2012, Domestic Producers filed comments arguing that revocation of the antidumping
duty order on foundry coke from China would likely lead to continuation or recurrence of material injury
to the domestic industry within a reasonably foreseeable time.® No respondent interested party provided
any information or argument to the Commission in this expedited second review. As a result, the record
contains limited new information on the foundry coke industry in China and the U.S. market for foundry
coke. Accordingly, for our determination, we rely on the limited new information on the record in this

! Foundry Coke from China, Inv. No. 731-TA-891 (Final) USITC Pub. 3449 (Sept. 2001) (“Original
Determination”).

2 66 Fed. Reg. 48,025, 48,025 (Sept. 17, 2001).

® The Commission determined that it would conduct an expedited review of the order. 71 Fed. Reg. 67161 (Nov.
20, 2006).

* Foundry Coke from China, Inv. No. 731-TA-891 (Review) USITC Pub. 3897 (Dec. 2006) (“First Review
Determination”).

® 72 Fed. Reg. 1214 (Jan. 10, 2007).

® 76 Fed. Reg. 74810 (Dec. 1, 2011), reprinted in Confidential Report (“CR”) and Public Report (“PR”) at
Appendix A.

’ See Explanation of Commission Determination on Adequacy, CR/PR at Appendix B.
® Domestic Producers’ Final Comments at 1.




review and, to the extent appropriate, on the facts available from the original investigations and the first
expedited review.® ¥

Commerce conducted its sunset review of the antidumping duty order on an expedited basis and
published the results of its review on April 6, 2012.**

1. DOMESTIC LIKE PRODUCT AND INDUSTRY

In making its determination under section 751(c) of the Act, the Commission first defines “the
domestic like product” and the “industry.”*?

A. Domestic Like Product

The Act defines “domestic like product” as “a product which is like, or in the absence of like,
most similar in characteristics and uses with, the article subject to an investigation under this subtitle.”*®
The Commission’s practice in five-year reviews is to look to the like product definition from the original
determination and any completed reviews and consider whether the record indicates any reason to revisit
the prior findings."

®19 U.S.C. § 1677e(a) authorizes the Commission to “use the facts otherwise available” in reaching a
determination when (1) necessary information is not available on the record or (2) an interested party or other person
withholds information requested by the agency, fails to provide such information in the time, form, or manner
requested, significantly impedes a proceeding, or provides information that cannot be verified pursuant to section
782(i) of the Act. 19 U.S.C. § 1677e(a). The verification requirements in section 782(i) apply only to Commerce.
19 U.S.C. § 1677m(i); see Titanium Metals Corp. v. United States, 155 F. Supp. 2d 750, 765 (Ct. Int’l Trade 2001)
(“{T}he ITC correctly responds that Congress has not required the Commission to conduct verification procedures
for the evidence before it, or provided a minimum standard by which to measure the thoroughness of a Commission
investigation.”).

10 Chairman Okun notes that the statute authorizes the Commission to take adverse inferences in five-year
reviews, but such authorization does not relieve the Commission of its obligation to consider the record evidence as
a whole in making its determination. See 19 U.S.C. § 1677e. She generally gives credence to the facts supplied by
the participating parties and certified by them as true, but bases her decision on the evidence as a whole, and does
not automatically accept participating parties’ suggested interpretations of the record evidence. Regardless of the
level of participation, the Commission is obligated to consider all evidence relating to each of the statutory factors
and may not draw adverse inferences that render such analysis superfluous. “In general, the Commission makes
determinations by weighing all of the available evidence regarding a multiplicity of factors relating to the domestic
industry as a whole and by drawing reasonable inferences from the evidence it finds most persuasive.” SAA at 869.

1177 Fed. Reg. 20788 (April 6, 2012).
1219 U.S.C. § 1677(4)(A).

1319 U.S.C. § 1677(10); see, e.q., Cleo, Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp.
v. Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19
CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996); Torrington Co. v.
United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991); see also S.
Rep. No. 249, 96th Cong., 1* Sess. 90-91 (1979).

14 See, e.q., Stainless Steel Sheet and Strip from Germany, Italy, Japan, Korea, Mexico, and Taiwan, Inv. Nos.
701-TA-382 and 731-TA-798-803 (Second Review), USITC Pub. 4244 (July 2011) at 6; Certain Carbon Steel
Products from Australia, Belgium, Brazil, Canada, Finland, France, Germany, Japan, Korea, Mexico, Poland,
Romania, Spain, Sweden, Taiwan, and the United Kingdom, Inv. Nos. AA1921-197 (Second Review), 701-TA-319,
320, 325-27, 348, and 350 (Second Review), and 731-TA-573-74, 576, 578, 582-87, 612, and 614-618 (Second
Review), USITC Pub. 3899 (January 2007) at 31, n. 117; Internal Combustion Industrial Forklift Trucks from
Japan, Inv. No. 731-TA-377 (Second Review), USITC Pub. 3831 (December 2005) at 8-9; Crawfish Tail Meat from

continue...




In the final results of its expedited sunset review, Commerce defined the imported merchandise
within the scope of the order as “coke larger than 100 mm (4 inches) in maximum diameter and at least 50
percent of which is retained on a 100 mm (4 inch) sieve, of a kind used in foundries.”**> This merchandise
is currently classifiable under statistical reporting number 2704.00.00.11 of the Harmonized Tariff
Schedule (HTS) of the United States.™®

Foundry coke is the carbonized product remaining after blended bituminous coals are heated and
distilled.’” It is one of three types of metallurgical coke.® Foundry coke is used as a fuel and as a source
of carbon in the production of molten iron. As a fuel, foundry coke is used to melt scrap iron or pig iron
with other metal compounds.*®

The scope definition set out above is unchanged from Commerce’s original scope determination.
In the original investigation and the first five-year review, the Commission defined a single domestic like
product as foundry coke, coextensive with the scope of the investigation.?® In this review, Domestic
Producers have indicated that they agree with the Commission’s definition of the domestic like product in
the original investigation and the first five-year review.?* There is no new information obtained during
this review that would suggest any reason for revisiting the Commission’s like product definition in the
original determination or the first review. Therefore, we continue to define the domestic like product as
foundry coke, coextensive with the scope definition.

4 ..continue
China, Inv. No. 731-TA-752 (Review), USITC Pub. 3614 (July 2003) at 4; Steel Concrete Reinforcing Bar from
Turkey, Inv. No. 731-TA-745 (Review), USITC Pub. 3577 (February 2003) at 4.

1% Foundry Coke Products from the People’s Republic from China: Final Results of the Expedited Sunset Review
of the Antidumping Duty Order, 71 Fed. Reg. 70,956, 70,957 (Dep’t Commerce Dec. 7, 2006) (Commerce’s Review
Determination).

18 According to Commerce, the written description provided above remains dispositive as to the scope of the
product coverage. The HTS classification is provided for convenience and for Customs purposes. We also note that
subject merchandise was previously classified under statistical reporting number 2704.00.00.10 until July 1, 2000.
1d.

Y CRat I-7, PR at 1-6; see also Original Determination at 4, 1-2 to 1-3.

18 “Metallurgical coke” is the carbonized product remaining after the destructive distillation of certain types of
coal heated in the oven for many days or hours. Original Determination at 4. The types of metallurgical coke other
than foundry coke are blast furnace coke and other industrial coke, including coke breeze. CR at I-7, PR at I-6.

¥ CRatl-7,PRat I-6.

0 Original Determination at 5, First Review Determination at 4. In the preliminary phase of the original
investigation, the Commission considered whether blast furnace coke or industrial coke should be included in the
domestic like product. The Commission determined that blast furnace coke was not part of the domestic like product
in light of differences in physical characteristics and end uses, prices, production facilities and channels of
distribution. Foundry Coke from China, Inv. No. 731-TA-891 (Preliminary), USITC Pub. 3365 (Nov. 2000) at 5-7.
The Commission determined that industrial coke was not part of the domestic like product because of the differences
in size, ash and carbon content, price, end uses, and customers. Thus, the Commission defined the domestic like
product as consisting of only foundry coke. 1d. at 7-8.

2! Domestic Producers’ Response at 22.




B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant domestic industry as the “producers as a whole
of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”*

In the original investigation and the first five-year review, the Commission defined the domestic
industry as consisting of all domestic producers of foundry coke.?® In this expedited second review,
Domestic Producers state that they agree with the Commission’s previous domestic industry definition.?
Given our finding with respect to the domestic like product, and because there is no new information
obtained during this second review that would suggest any reason for revisiting the Commission’s prior
definition of the domestic industry, we continue to define the domestic industry as all producers of
foundry coke. There is no information on the record indicating that any domestic producer is a related
party in this second review under 19 U.S.C. § 1677(4)(B).”

1. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
ANTIDUMPING DUTY ORDER IS REVOKED

For the reasons stated below, we determine that revocation of the antidumping duty order on
foundry coke from China would be likely to lead to continuation or recurrence of material injury to the
domestic industry producing foundry coke within a reasonably foreseeable time.

A. Legal Standard In A Five-Year Review

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping or countervailing duty order unless (1) it makes a determination that dumping or
subsidization is likely to continue or recur and (2) the Commission makes a determination that revocation
of the antidumping or countervailing duty order “would be likely to lead to continuation or recurrence of
material injury within a reasonably foreseeable time.”?® The SAA states that “under the likelihood
standard, the Commission will engage in a counterfactual analysis; it must decide the likely impact in the
reasonably foreseeable future of an important change in the status quo — the revocation or termination of a
proceeding and the elimination of its restraining effects on volumes and prices of imports.”” Thus, the

2219 U.S.C. § 1677(4)(A). In defining the domestic industry, the Commission’s general practice has been to
include in the industry all domestic production of the like product, whether toll-produced, captively consumed, or
sold in the domestic merchant market, provided that adequate production-related activity is conducted in the United
States. See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’l Trade 1994), aff’d, 96
F.3d 1352 (Fed. Cir. 1996).

28 QOriginal Determination at 6, First Review Determination at 5.
¢ Domestic Producers’ Response to Notice of Institution at 22.

% In the original investigation, the Commission found that certain domestic producers were related parties but did
not find that appropriate circumstances existed to exclude those producers from the domestic industry. Original
Determination at 7-9. There were no related party issues in the first expedited five-year review. First Review
Determination at 5 n.22.

% 19 U.S.C. § 1675a(a).

27 SAA at 883-84. The SAA states that “{t}he likelihood of injury standard applies regardless of the nature of
the Commission’s original determination (material injury, threat of material injury, or material retardation of an
industry). Likewise, the standard applies to suspended investigations that were never completed.” 1d. at 883.

6



likelihood standard is prospective in nature.®® The U.S. Court of International Trade has found that
“likely,” as used in the five-year review provisions of the Act, means “probable,” and the Commission
applies that standard in five-year reviews.? *

The Act states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over a longer period of time.”** According to
the SAA, a “‘reasonably foreseeable time” will vary from case-to-case, but normally will exceed the
‘imminent’ timeframe applicable in a threat of injury analysis in original investigations.”*

Although the standard in a five-year review is not the same as the standard applied in an original
antidumping duty investigation, it contains some of the same fundamental elements. The statute provides
that the Commission is to “consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”® It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order or the suspension agreement under review, whether the
industry is vulnerable to material injury if the orders are revoked or the suspension agreement is
terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C.8
1675(a)(4).** The statute further provides that the presence or absence of any factor that the Commission
is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination.®®

%8 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued {sic} prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

2 See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’l Trade 2003) (“‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’"d mem., 140 Fed. Appx. 268
(Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419 (2002) (same); Usinor Industeel, S.A. v.
United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely than not” standard is “consistent with the court’s
opinion”; “the court has not interpreted ‘likely’ to imply any particular degree of ‘certainty’”); Indorama Chemicals
(Thailand) Ltd. v. United States, Slip Op. 02-105 at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on a
likelihood of continuation or recurrence of injury, not a certainty”); Usinor v. United States, 26 CIT 767, 794 (2002)
(““likely’ is tantamount to ‘probable,” not merely ‘possible’”).

% For a complete statement of Chairman Okun’s interpretation of the likely standard, see Additional Views of
Vice Chairman Deanna Tanner Okun Concerning the “Likely” Standard in_Certain Seamless Carbon and Alloy Steel
Standard, Line and Pressure Pipe From Argentina, Brazil, Germany, and Italy, Invs. Nos. 701-TA-362 (Review) and
731-TA-707 to 710 (Review)(Remand), USITC Pub. 3754 (Feb. 2005).

% 19 U.S.C. § 1675a(a)(5).

% SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

%19 U.S.C. § 1675a(a)(1).
319 U.S.C. § 1675a(a)(1).

%19 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is necessarily
dispositive. SAA at 886.




B. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry, the statute directs
the Commission to consider all relevant economic factors “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”*

Demand. In the original investigation, the Commission found that demand for foundry coke was
derived from demand for the end products produced by purchasers, mainly in the automotive and truck
manufacturing sectors, the pipe and fittings sectors, and the municipal castings sectors.®” Apparent U.S.
consumption of foundry coke increased slightly from 1,154,784 metric tons in 1998 to 1,204,673 metric
tons in 1999, but in 2000 declined to approximately the level of 1998 (1,155,875 metric tons).® In the
first quarter of 2001, apparent U.S. consumption was lower (265,509 metric tons) than in the comparable
period in 2000 (301,170 metric tons).*

In the first five-year review, the Commission explained that the limited record revealed that
demand for foundry coke was still derived from demand for downstream foundry products, mainly in the
automotive and truck manufacturing sectors, the pipe and fittings sectors, and the municipal castings
sectors. Demand for foundry coke in the U.S. market thus depended on the market for these sectors.
Domestic Producers argued that demand for foundry coke to produce motor vehicle parts had declined as
end users shifted to Chinese vehicle parts suppliers. They identified five U.S. automotive parts foundries
that had closed during the period reviewed, accounting for a total decline in consumption of *** tons of
foundry coke. The record indicated that apparent U.S. consumption of foundry coke measured by
quantity was at *** metric tons in 2005, lower than it was in 2000 at 1,155,875 metric tons.*

The record in this review, though limited, again reveals that demand for foundry coke derives
from demand for downstream foundry products, mainly in the automotive and truck manufacturing
sectors, the pipe and fittings sectors, and the municipal castings sectors.”* Domestic Producers argue that
demand for foundry coke declined during the second review period mainly as a result of declines in U.S.
sales of automobiles and light trucks and in the demand for foundry products in the construction
industry.*> The record indicates that apparent U.S. consumption of foundry coke in 2010 was lower, at
*** metric tons, than it was in 2000 at 1,155,875 metric tons and 2005 at *** metric tons.*®

Supply. In the original investigation, seven domestic firms comprised the domestic industry.*
These seven firms increased production capacity by a moderate 1.7 percent from 1998 to 2000, primarily
because of capital investments made by the domestic industry to retrofit, maintain, and improve
efficiencies of aging batteries.® Domestic production of foundry coke decreased slightly from 1,236,785

¥ 19 U.S.C. § 1675a(a)(4).
% Original Determination at 11-2.

% QOriginal Determination at Table 1V-2. By value, apparent U.S. consumption followed a similar trend,
increasing from $209.3 million in 1998 to $212.9 million in 1999, before falling to $200.7 million in 2000. 1d.

% QOriginal Determination at Table IV-2. By value, apparent U.S. consumption was lower in the first quarter of
2001 ($46.0 million) than in the comparable period of 2000 ($53.3 million). 1d.

“ First Review Determination at 8.
1 Original Determination, USITC 3449 at 10-11.
“2 Domestic Producers Response to Notice of Institution at 4-5.

“3 CR/PR at Table I-5. By value, apparent U.S. consumption was higher in 2010 at $*** million than in 2005 at
$*** million and in 2000 at $200.7 million. Id.

“ CR/PR at Table I-2.
“ Original Determination at 11.



metric tons in 1998 to 1,235,246 metric tons in 1999, and then decreased 7.9 percent to 1,137,585 metric
tons in 2000.%

In the first five-year review, the Commission noted that two firms in the domestic industry, Acme
Steel and Empire Coke, had ceased production of foundry coke and closed their production facilities.*’
The five remaining producers, all of which participated in the first review, accounted for 100 percent of
domestic production of foundry coke at the time of that review.*® Although the industry’s production
capacity was not available for the first review period, domestic production of foundry coke was higher in
2005, at 1,188,232 metric tons, than in 2000, at 1,137,585 metric tons.*°

The Commission explained in the first review that, whereas the U.S. producers’ share of the U.S.
market by quantity decreased in the original investigation from 99.0 percent in 1998 to 88.5 percent in
2000, their share in the first review period was *** percent in 2005, the only year in which data were
available.*® The Commission also explained that subject imports’ share of the U.S. market in the original
period of investigation increased directly at the expense of the domestic industry’s share, from 1.0 percent
of the quantity of U.S. shipments in 1998 to 11.5 percent in 2000.>* In the first review period, however,
subject imports from China supplied the market with only small quantities in 2001 and 2002, and were
absent from the U.S. market after 2002.

Whereas China constituted the only foreign supply source in the U.S. market in the original
investigation,® in the first review period, nonsubject imports supplied *** percent of the U.S. market by
quantity in 2005.>* The principal sources of non-subject foundry coke imports in 2005 were Canada and
Mexico.>® The Commission also noted in the first five-year review that, as in the original investigation,
the domestic industry continued to incur high costs to comply with environmental measures and to
construct and maintain production equipment and that domestic production, therefore, was capital
intensive.*

Four domestic producers, which accounted for all current production of foundry coke, responded
to the Commission’s notice of institution in this second five-year review. The remaining producer from
the first five-year review, Citizens Gas & Coke Utility, closed coke manufacturing operations in 2007.%
U.S. producers’ market share increased during the period from *** percent in 2005 to *** percent in

“ QOriginal Determination at 11, Table I11-1.

“7 First Review Determination at 8. Acme Steel declared bankruptcy and ceased foundry coke production in
November 2001, while Empire Coke ceased coke operations in July 2004. Id. n.45.

“8 First Review Determination at 8-9.

“ First Review Determination at 9.

%0 First Review Determination at 9.

%! See Original Determination at Tables 1V-3, C-1; First Review Determination at 9.
52 First Review Determination at 9.

%% QOriginal Determination at 12.

5 First Review Determination at 9-10.

% First Review Determination at 10.

% First Review Determination at 10.

57 Domestic Producers’ Response to Notice of Institution at 2-3. Additionally, the former Sloss Industries became
Walter Coke in 2009 as part of the reorganization of its parent Walter Industries, Inc.; in 2009, Walter Industries also
changed its name to Walter Energy. CR at 1-9 n.27, PR at I-7 n.27.

9



2010, while the market share of nonsubject imports declined from *** percent in 2005 to *** percent in
2010.% There were no subject imports in 2010.%°

Substitutability. In the original determination, the Commission observed that price was an
important factor in purchasing decisions, although quality was often the first consideration. It further
observed that the domestic and Chinese products were comparable in terms of quality, availability,
delivery, quantity requirements, packaging, consistency, product range, supply reliability, and
transportation costs, but that the Chinese product was considered advantageous in terms of price. The
Commission concluded that the domestic and Chinese products were substitutable, notwithstanding
differences in carbon and ash content.*

Domestic Producers argued in the first five-year review that these conditions of competition were
unchanged from the original investigation.®* The Commission found that conditions of competition in the
foundry coke market were not likely to change significantly in the reasonably foreseeable future.
Accordingly, in the first review, the Commission found that then current conditions in the market
provided it with a reasonable basis on which to assess the likely effects of revocation of the order in the
reasonably foreseeable future.®

Domestic Producers contend in this second review that the conditions of competition are
unchanged from the original investigation and first review. Based on the record evidence, we find that
conditions of competition in the foundry coke market are not likely to change significantly in the
reasonably foreseeable future. Accordingly, in this review, we find that current conditions in the market
provide us with a reasonable basis on which to assess the likely effects of revocation of the order in the
reasonably foreseeable future.

C. Likely Volume of Subject Foundry Coke Imports

In evaluating the likely volume of imports of subject merchandise if the order under review is
revoked, the Commission is directed to consider whether the likely volume of imports would be
significant either in absolute terms or relative to production or consumption in the United States.® In
doing so, the Commission must consider “all relevant economic factors,” including the following four
enumerated factors: (1) any likely increase in production capacity or existing unused production capacity
in the exporting country; (2) existing inventories of the subject merchandise, or likely increases in
inventories; (3) the existence of barriers to the importation of the subject merchandise into countries other
than the United States; and (4) the potential for product shifting if production facilities in the foreign
country, which can be used to produce the subject merchandise, are currently being used to produce other
products.®

Based on the record in this review, we conclude that the volume of subject imports is likely to be
significant if the order is revoked. In making this finding, we recognize that there are currently no
imports of subject foundry coke from China.®® In five-year reviews, however, our focus is on whether the
subject import volume is likely to be significant within a reasonably foreseeable time if the antidumping
duty order is revoked.

% CR/PR at Table I-5.

% CR/PR at Table I-5.

% Qriginal Determination at 12.

81 First Review Determination at 10.
82 First Review Determination at 10.
%19 U.S.C. § 1675a(a)(2).

%19 U.S.C. § 1675a(a)(2)(A-D).

% CR/PR at Table I-4.
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In the original determination, the Commission found that the volume and market share of subject
imports increased substantially by quantity and value throughout the period of investigation. In absolute
terms, the volume of subject imports from China increased from *** metric tons valued at $*** in 1998
to 119,649 metric tons valued at $13.3 million in 1999, and then to 146,785 metric tons valued at $15.8
million in 2000.¢ The Commission further found that subject imports captured a substantially increasing
share of the U.S. market by quantity and value over the period of investigation at the expense of the
domestic industry. Subject imports increased as a share of the U.S. market from only 1.0 percent of U.S.
shipments in 1998 to 7.6 percent in 1999 and further to 11.5 percent in 2000.%” In terms of value, subject
imports’ share of the market increased from 0.7 percent in 1998 to 5.7 percent in 1999, and further to 9.3
percent in 2000.% The Commission noted that U.S. importers continued shipping subject imports even
after its affirmative preliminary determination, accounting for 6.6 percent of the volume and 6.0 percent
of the value of the U.S. foundry coke market in the first quarter of 2001.°® The Commission also
observed that throughout the period of investigation, U.S. importers of foundry coke retained increasingly
high end-of-period inventories. Therefore, it found that the volume and market share of subject imports,
as well as the increases in those volumes and market share, were significant.”

In the first five-year review, the Commission observed that, in the original investigation, the
Commission had received capacity and production data for the Chinese foundry coke industry from two
trade associations: the China Coking Industry Association and the Shanxi Province Economics and Trade
Council.”* The two associations reported capacity ranging from 3,420,000 metric tons in 1998 to
2,731,000 metric tons in 2000; capacity utilization rates ranged from 53.2 percent in 1998 to 76.3 percent
in 2000.” The associations also reported production ranging from 1,820,000 metric tons in 1998 to
2,085,000 metric tons in 2000.” Furthermore, four Chinese exporters of foundry coke reported export
data for the period examined, which revealed that their total exports of foundry coke from China
increased in each year from 1998 to 2000 and, in particular, their exports to the United States more than
doubled in *** of those years.” The Commission observed that these data suggested that the Chinese
industry was becoming increasingly export-oriented during the original period of investigation.”™

The Commission also noted in the first review that, overall, the antidumping duty order issued in
2001 had a restraining effect on the volume of subject imports from China. Subject imports of foundry
coke from China fell to 4,087 metric tons valued at $2.3 million in 2001, and, although subject imports

% Qriginal Determination at 14-15.
§7 Original Determination at 14-15.
% QOriginal Determination at 14-15.
% QOriginal Determination at 14-15.
7 QOriginal Determination at 14-15.

™ First Review Determination at 11. In the first review, the Commission also noted that the record in the original
investigation revealed that, until late 2000, there were 61 producers of foundry coke in China. At the end of that
year, the Chinese government’s stringent environmental regulations shut down about half of the producers’
operations. Several Chinese foundry coke producers were integrated vertically and/or horizontally, while ten were
known to produce other types of coke and coal products. First Review Determination at 11, citing Original
Determination at VI1I-1-2.

"2 First Review Determination at 11, Original Determination at Table VI1I-1.

™ First Review Determination at 11, Original Determination at Table VII-1.

" First Review Determination at 11-12, Original Determination at V11-2 to V11-3, Table VI1I-1.
" First Review Determination at 12.
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increased to 9,900 metric tons valued at $11.7 million in 2002, foundry coke imports from China fell to
zero metric tons in 2003 and had remained absent from the U.S. market since then.”

The Commission explained that, largely because subject producers in China declined to
participate or furnish information in the review, including information on the volume of subject imports,
the Commission was constrained to rely on the facts available on the record.” The Commission
concluded, based on the facts available, that the volume of imports of subject foundry coke was likely to
increase significantly, and that the resultant volume was likely to be significant, if the order were
revoked.”

The Commission explained that, although no specific data were provided in the review by subject
producers regarding their current capacity, production levels, or export orientation, there was no
indication that the Chinese foundry coke industry had changed significantly since the original
investigation. In turn, during the original investigation the Chinese foundry coke industry’s capacity and
unused capacity levels were substantial, and it had exported a large percentage of its production (nearly
40 percent in 2000).”° The Commission observed that, as described above, subject producers in China
rapidly gained market share during the original investigation. These facts suggested that the Chinese
foundry coke industry maintained large production capacity, had substantial unused production capacity,
and remained export-oriented.®

The Commission noted that subject producers would have some incentive to redirect exports from
other markets to the United States in the absence of the order. Chinese capacity and production appeared
to exceed home market demand, and an antidumping measure on foundry coke from China remained in
place in India.®

Accordingly, in the first review, the Commission concluded that Chinese producers would have
an incentive to shift significant volumes of exports back to the United States if the order were revoked. It
based this conclusion on the substantial volumes of exports of the subject merchandise to the United
States and rapid gains in market share during the original investigation, the substantial excess unused
capacity available in the Chinese foundry coke industry, and the attractiveness of the U.S. market. The
Commission therefore found that the likely volume of subject imports, both in absolute terms and relative
to production and consumption in the United States, would be significant if the order were revoked.®

In this second expedited five-year review, there were no imports of subject foundry coke from
China in 2010. In fact, the record indicates that subject imports have been absent from the U.S. market
since 2003.% No specific data were provided in the review by subject producers regarding their current
capacity, production levels, or export orientation. Therefore, there is no indication from Chinese
producers that the Chinese foundry coke industry has changed significantly since the original

78 First Review Determination at 12.
" See First Review Determination at 12, 19 U.S.C. § 1677e(a).
" First Review Determination at 12.
™ First Review Determination at 12.
% First Review Determination at 12.

8 First Review Determination at 12-13. The Commission noted that the European Union (“EU”) also had
imposed an antidumping measure on foundry coke from China during the original investigation, but that measure
expired in 2005, during the period covered by the first review. 1d. at 13 n.76. It also observed that the record in the
review did not include information on the current size of inventories of foundry coke from China but that, in the
original investigation, U.S. importers’ end-of-period inventories increased from *** metric tons at the end of 1998 to
44,381 metric tons at the end of 1999 and then to 46,187 metric tons at the end of 2000. At the end of March 2001,
importers retained 27,864 metric tons of subject foundry coke. First Review Determination at 13 n.77.

8 First Review Determination at 13.
8 CR/PR at Table 1-4, First Review Determination at 12.
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investigation when its capacity and unused capacity levels were substantial and it exported a large
percentage of its production. The limited new information obtained in this second expedited review is
consistent with these prior findings.® %

Based on the substantial volume of exports to the United States and rapid gains in market share
during the original investigation, the substantial unused capacity available in the Chinese foundry coke
industry, and the attractiveness of the U.S. market, Chinese producers would have the ability and an
incentive to shift significant volumes of exports back to the United States if the order were revoked. We
therefore find that the likely volume of subject imports, both in absolute terms and relative to production
and consumption in the United States, would be significant if the order were revoked.

D. Likely Price Effects of Subject Foundry Coke Imports

In evaluating the likely price effects of subject imports if the order under review were revoked,
the Commission is directed to consider whether there is likely to be significant underselling by the subject
imports in relation to the domestic like product and whether the subject imports are likely to enter the
United States at prices that otherwise would have a significant depressing or suppressing effect on the
price of the domestic like product.®

In the original determination, the Commission found that subject imports and the domestic like
product were generally substitutable and interchangeable in all end use sectors. It also found that price
was an important factor in purchasing decisions and that subject imports were priced more favorably than
the domestic like product. Because subject imports undersold the domestic like product in 13 of
13 quarters, the Commission concluded that foundry coke imports from China significantly undersold the
domestic like product. It also found that subject imports suppressed and depressed prices in the domestic
market to a significant degree. Despite rising unit cost of goods sold, rising unit selling, general, and
administrative expenses, and substantial expenditures necessary for compliance with environmental
requirements, the Commission observed that domestic producers’ efforts in 1998 to gradually raise prices
failed, as lower-priced subject imports began to enter the U.S. market. Instead, domestic prices tended to
move gradually but steadily downward from the third quarter of 1998 through the first quarter of 2001,
while subject import prices fluctuated from quarter to quarter. Import prices were consistently below

8 The record indicates that the Indian antidumping duty order on foundry coke from China expired in 2009 but
that the EU imposed a new antidumping duty order on foundry coke from China in 2008. Domestic Producers’
Response to Notice of Institution at 18. Domestic Producers identified six firms believed to have produced foundry
coke in China during the second review period. They also cite information indicating that production of all coke in
China increased by 260 percent from 2000 to 2009 and that producers in China had approximately 130 million
metric tons of excess coke capacity in 2011. See CR at I-17, PR at 1-14. Domestic Producers also indicate that
China’s largest coke producer, Qinxin Group in Shanxi, switched at least some of its production from other
metallurgical coke to higher-priced foundry coke in 2007. They argue, moreover, that inventories of Chinese
foundry coke have built up at shipping ports and that Chinese producers would be able to shift production from other
types of coke to produce foundry coke if the order were revoked. Domestic Producers’ Response to Notice of
Institution at 18-19, Domestic Producers’ Final Comments at 3-5.

8 Exports of foundry coke from China appear to be limited by export duties currently imposed on exports of
certain raw material inputs, including coke, from China. CR at I-18, PR at I-14. Proceedings before the World
Trade Organization, however, are intended to limit the ability of the Chinese government to continue to impose such
duties. See, e.g., China - Measures Relating to the Exportation of Various Raw Materials, WT/DS394, 395, 398/R
(July 5, 2011).

% See 19 U.S.C. § 1675a(a)(3). The SAA states that “{c}onsistent with its practice in investigations, in
considering the likely price effects of imports in the event of revocation and termination, the Commission may rely

on circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.”
SAA at 886.
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domestic prices. The Commission found that domestic producers often were forced to lower their prices,

in some cases with customers already under contract, to maintain customers in the face of the lower prices
offered by importers of Chinese foundry coke. It further pointed out the existence of confirmed lost sales
and revenues.?’

In the first expedited five-year review, the Commission noted that there was no new product-
specific pricing information on the record.®® The Commission found that Chinese producers would likely
significantly increase exports to the United States in the reasonably foreseeable future if the antidumping
duty order were revoked. Based on the information available in that review, including the determination
in the original investigation, the Commission found that the market for subject merchandise was price
competitive. Therefore, as in the original investigation, subject imports were likely to undersell the
domestic like product to regain market share if the order were revoked. The volume o