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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-747 (Preliminary)

FRESH TOMATOES FROM MEXICO

Determination

On the basis of the record! developed in the subject investigation, the Commission determines,?
pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that an industry in the United States is materially injured by reason of imports from Mexico of
fresh chilled tomatoes, provided for in subheadings 0702.00.20, 0702.00.40, 0702.00.60, and 9506.07.01
through 9906.07.09 of the Harmonized Tariff Schedule of the United States,? that are alleged to be sold in the
United States at less than fair value (LTFV).

Background

On April 1, 1996, a petition was filed by counsel on behalf of the Florida Tomato Growers
Exchange, Orlando, FL, Florida Fruit and Vegetable Association, Orlando, FL, Florida Farm Bureau
Federation, Gainesville, FL, South Carolina Tomato Association, Inc., Charleston, SC, Gadsden County
Tomato Growers Association, Inc., Quincy, FL, Accomack County Farm Bureau, Accomack, VA, Florida
Tomato Exchange, Orlando, FL, Bob Crawford, Commissioner of Agriculture, Florida Department of
Agriculture and Consumer Services, Tallahassee, FL, and the Ad Hoc Group of Florida, California, Georgia,
Pennsylvania, South Carolina, Tennessee, and Virginia Tomato Growers, with the Commission and
Commerce. The petition alleges that an industry in the United States is materially injured or threatened with
material injury by reason of less than fair value imports of fresh tomatoes from Mexico. Accordingly,
effective April 1, 1996, the Commission instituted antidumping investigation No. 731-TA-747 (Preliminary).

Notice of the institution of the Commission's investigation and of a public conference to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
April 10, 1996 (61 F.R. 15968). The conference was held in Washington, DC, on April 22, 1996, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Vice Chairman Nuzum not participating.

3 For purposes of this investigation, fresh or chilled tomatoes are all fresh or chilled tomatoes (fresh tomatoes) except
those which are grown for processing. Processing is defined to include preserving by any commercial process, such as
canning, dehydrating, drying or the addition of chemical substances, or converting the tomato product into juices, sauces,
or purees. Further, such excluded imports of fresh tomatoes for processing are accompanied by an “Importers’s Exempt
Commodity Form” (FV-6) pursuant to 5 CFR §§ 980.501(2)(2) and 980.212(1). Fresh tomatoes that are imported for
cutting up, not further processed (e.g., tomatoes used in the preparation of fresh salsa or salad bars), and not
accompanied by an FV-6 form are covered by the scope of the investigation.
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VIEWS OF THE COMMISSION

Based on the record in this preliminary investigation, we find that there is a reasonable indication that
an industry in the United States is materially injured by reason of imports of fresh tomatoes from Mexico that
are alleged to be sold in the United States at less than fair value ("LTFV").*
L THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping investigations requires the Commission to determine,
based upon the information available at the time of the preliminary determination, whether there is a
reasonable indication that a domestic industry is materially injured, or threatened with material injury, by
reason of the allegedly LTFV imports.> In applying this standard, the Commission weighs the evidence
before it and determines whether "(1) the record as a whole contains clear and convincing evidence that there

is no material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a

final investigation."®’

IL. DOMESTIC LIKE PRODUCT AND INDUSTRY

A. Background and Product Description

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject imports, the Commission first
defines the "domestic like product" and the "industry."® Section 771(4)(A) of the Act defines the relevant

industry as the "producers as a [w]hole of a domestic like product, or those producers whose cdllective output

*19U.S.C. § 1671 et seq., as amended. Whether there is a reasonable indication that the establishment of an industry
in the United States is materially retarded is not an issue in this investigation. Vice Chairman Nuzum did not participate
in this investigation.

319 U.S.C. § 1673b(a), see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986); Calabrian
Corp. v. United States, 794 F. Supp. 377, 381 (Ct. Int'l Trade 1992).

¢ American Lamb, 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543 (Fed.
Cir. 1994).

7 Chairman Watson notes his concern that the low threshold of the American Lamb standard often results in an

affirmative determination by the Commission, even if the Commission could reasonably have made a negative

determination on the merits based on information in a more complete record. See Polyvinyl Alcohol from China, Japan,
Korea, and Taiwan, Inv. Nos. 731-TA-726-729 (Preliminary).

$19U.S.C. § 1677(4)(A).




of a domestic like product constitutes a major proportion of the total domestic production of the product."® In
turn, the Act defines "domestic like product" as "a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation. . . ."*°

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in characteristics and uses" on a
case-by-case basis."" No single factor is dispositive, and the Commission may consider other factors it deems
relevant based on the facts of a particular investigation.'> The Commission looks for clear dividing lines
among possible like products, and disregards minor variations.'

In its notice of initiation, the Department of Commerce has defined the imported articles subject to
this investigation as:

all fresh or chilled tomatoes (fresh tomatoes) except for those which are for processing. For

purposes of this investigation, processing is defined to include preserving by any commercial

process, such as canning, dehydrating, drying, or the addition of chemical substances, or

converting the tomato product into juices, sauces or purees. Further, imports of fresh

tomatoes for processing are accompanied by an “Importer’s Exempt Commodity Form™

(FV-6) (within the meaning of 7 C.F.R. section 980.501(a)(2) and 980.212(i)). Fresh

tomatoes that are imported for cutting up, not further processed (e.g., tomatoes used in the

preparation of fresh salsa or salad bars), and not accompanied by an FV-6 form are covered

by the scope of this investigation.'*

~ All commercially grown tomatoes are edible fruit from the genus Lycopersicon. Common forms

include common round, roma (also called “plum” or “pear”), and cherry tomatoes.’* Tomatoes are generally

grown in fields but are also grown in greenhouses (“greenhouse” and “hydroponic™ tomatoes, the latter grown

919 U.S.C. § 1677(4)(A).
019 U.S.C. § 1677(10).

! See, e.g., Nippon Steel Corp. v. United States, 19 CIT __, Slip Op. 95-57 at 11 (Apr. 3, 1995). In analyzing
domestic like product issues, the Commission generally considers a number of factors including: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions of
the products; (5) common manufacturing facilities, production processes and production employees; and, where
appropriate, (6) price. Seeid. at 11 n.4, 18; Timken Co. v. United States, 20 CIT __, Slip Op. 96-8 at 9 (Jan. 3, 1996).

2 See, e.g., S. Rep. No. 249, 96th Cong,, 1st Sess. 90-91 (1979).

* Torrington Co. v. United States, 747 F. Supp. 744, 748-749 (Ct. Int'l Trade 1990), affd, 938 F.2d 1278 (Fed. Cir.
1991).

** Initiation of Antidumping Duty Investigation: Fresh Tomatoes from Mexico, 61 Fed. Reg. 18377 (Apr. 25, 1996).
1% Confidential Report (“CR”) at I-2-1-3, II-2, Public Report (“PR”) at I-1-I-2, II-2 ; Petition at 11-12.
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in water in greenhouses).'® Tomatoes are grown commercially for two general purposes: consumption as a
fresh product (“fresh market” or “fresh” tomatoes) or further processing into such products as paste, sauce,
and juice (“processing tomatoes™).!” Fresh market tomatoes can be further divided into two categories
depending upon their stage of maturation when they are harvested. “Mature green” tomatoes are harvested
when they are fully mature in size but still entirely green in color and then “degreened” through the use of
ethylene gas.'® “Vine ripe” tomatoes are allowed to ripen to a moderate color on the vine prior to harvest.'

B. Domestic Like Product Issues in This Investigation

In this investigation, we have addressed two domestic like product issues: (1) whether mature green
and vine ripe tomatoes constitute separate domestic like products; and (2) whether the domestic like product

includes processing tomatoes.

16 CR at II-5, PR at II-3; Petition at 13; Fresh Winter Tomatoes, Inv. No. TA-201-64 (Provisional Relief Phase),
USITC Pub. 2881 at I-8 (Apr. 1995) (hereinafter “USITC Pub. 2881”).

17 Petition at 12; USITC Pub. 2881 at II-4-1I-5.

18 Tomatoes ripen themselves through the secretion of natural ethylene gas. The degreening process applies ethylene
gas under controlled conditions to speed up or slow down this natural process. CR atI-4-I-5, PR at I-3; Transcript of
Commission Staff Conference (Apr. 22, 1996) (“Conf. Tr.”) at 90.

1 CR at II-2, PR at II-1; USITC Pub. 2881 at I-9.




1. Whether Mature Green and Vine Ripe Tomatoes Are Separate Domestic Like
Products

Petitioners® argue that there is a single domestic like product consisting of all fresh tomatoes,
including round, roma and cherry, whether mature green or vine ripe.” Respondents® argue that mature
green fresh tomatoes and vine ripe fresh tomatoes are separate domestic like products.?

a. Physical Characteristics and Uses

There is no USDA regulation or other “official definition” that distinguishes a mature green from a
vine ripe tomato.® All parties agree that mature green tomatoes are tho;e that are picked while they are
mature in size but still wholly green in color.”® Domestic producers consider a tomato that sﬁows any redness
whatsoever at the time it is picked to be a vine ripe tomato. Thus, according to the domestic industry, a
“breaker” or “number 2" tomato (an otherwise green tomato showing a small star of red when picked) is
considered vine ripe.”’ Most domestic producers grow varieties of tomatoes bred to be harvested as mature

greens. When they harvest mature greens, they also harvest any tomatoes showing some color and sell the

2 Petitioners include the Florida Tomato Growers Exchange, Florida Fruit and Vegetable Association, Florida Farm
Bureau Federation, South Carolina Tomato Association, Gadsden County Tomato Growers Association, Accomack
County Farm Bureau, Florida Tomato Exchange, Florida Commissioner of Agriculture Bob Crawford, and the Ad Hoc
Group of Florida, California, Georgia, Pennsylvania, South Carolina, Tennessee, and Virginia Tomato Growers.

2! Petitioners contend that mature green and vine ripe tomatoes are fully interchangeable, are produced through the
same production process, and compete on the basis of price. Conf. Tr. at 59, 69; Petitioners’ Postconference Brief at 2-
3 (citing Conf. Tr. at 25-26, 34-35); Petition at 13.

22 Respondents are the Confederacion de Asociaciones Agricolas del Estado Sinaloa (“CAADES”) and the
Confederation of Mexican Fruit and Vegetable Growers Associations.

3 Respondents contend that the production processes are different for vine ripe and mature green tomatoes; that vine
ripe tomatoes taste better than mature green tomatoes; and that vine ripe tomatoes are perceived by consumers as higher
quality products such that they command a price premium in the retail market.g3

Conf. Tr. at 144-146; Respondents’ Postconference Brief, Attachment 10 at 1-6.

24 Chairman Watson and Commissioner Crawford note that many of the differences pointed out by respondents
between vine ripe and mature green tomatoes are based on comparisons between Mexican vine ripe tomatoes and
domestic mature green tomatoes, rather than comparisons between domestically produced vine ripe and mature green
tomatoes. To the extent that differences exist between the imported product and the domestic product, we consider them
as a substitutability issue in the context of our discussion of conditions of competition, rather than as a domestic like
product issue. Indeed, respondents conceded that their arguments go principally to substitutability rather than domestic
like product. Conf. Tr. at 146; Respondents’ Postconference Brief, Attachment 10 at 1.

25 Petitioners’ Postconference Brief, Collective Exhibit, Hawkins Affidavit and Attachment 3 thereto.

% Conf. Tr. at 88-90.

77 Conf. Tr. at 88-90; Hawkins Affidavit, Attachment 3 (chart showing tomato colors from #1 to #6).
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latter as vine ripe tomatoes.”® All tomatoes then undergo a ripening process, whether natural or controlled, on
their way to the ultimate consumer. At the point of first sale, there may or may not be a difference in
appearance between mature greens and vine ripes depending on how much ripening has occurred prior to
shipment.

At the point of sale to the ultimate consumer, all fresh market tomatoes are a red ripe fruit that can be
sliced or cut up for use in salads, sandwiches, or salsas or as an ingredient in various recipes. At the retail
level, round, roma or cherry tomatoes, whether mature green or vine ripe, have the same general physical
appearance such that, unless alerted by a sign or label, a grocery store customer generally would not be able
to tell the difference between a mature green tomato of a certain shape and a vine ripe tomato of the same
shape based on its physical appearance. Due to handlers’ greater ability to control the ripening process for
mature greens, mature green tomatoes may be a firmer product by the time they reach the ultimate customer
than are vine ripe tomatoes, although this may not be true in the case of “extended shelf life” varieties of vine
ripes.>® The materials submitted by the parties concerning taste are conflicting.* Accordingly, the record is
not clear with respect to whether there are any real taste differences between mature green and vine ripe
tomatoes or, if so, whether any difference is attributable to the use of different varieties or different ripening

methods.

% Thus, vine ripe tomatoes account for 10 to 15 percent of domestic fresh tomato production. Petitioners’
Postconference Brief, Borek Affidavit at 1; Petitioners® Request for Leave, Grant Affidavit at §1 (10-12%), Lipman
Affidavit at 1 (12-15%). By contrast, over 90 percent of fresh tomatoes produced in Mexico are vine ripe. Conf. Tr. at
101-102, 107.

2 Petition at 42-43; Conf. Tr. at 25-26, 34-35, 88-90, 147, Petitioners’ Postconference Brief, Hawkins Affidavit at |1
(interviews show consumers cannot tell the difference between mature greens and vine ripes). The parties are not
consistent in making their comparisons between vine ripe and mature green tomatoes either at the point of first sale or at
the retail level. When discussing comparability in terms of physical characteristics, the parties generally make
comparisons between vine ripe and mature green tomatoes as they appear and taste at the time when retail consumers
purchase them. For other issues, such as pricing, they refer to both retail and wholesale comparisons. See, ..,
Petitioners’ Request for Leave, Nobles Affidavit at §6 (comparison at wholesale); Conf. Tr. at 126-128, 141 (retail price
comparisons).

3 Conf. Tr. at 25-26, 34-35; Petitioners’ Request for Leave, Nobles Affidavit §4.

31 Conf. Tr. at 104-105, 113-114, 125-126; Petitioners’ Postconference Brief, Collective Exhibit, Hawkins Affidavit
and Attachment 1 thereto, Nobles Affidavit §4, and DiMare Affidavit §6.
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b. Interchangeability

While several domestic producers conceded that some purchasers have preferences for either mature
green or vine ripe tomatoes, they indicated that virtually all purchasers will switch between mature greens and
vine ripes if the price differential is great enough.’? A number of domestic growers also indicated that a
significant portion of their production of mature green tomatoes is ultimately sold to supermarkets and that
they believe that this proportion has remained stable throughout the period of investigation.>® Respondents’
witnesses agreed that mature green and vine ripe tomatoes are technically interchangeable, although different
purchasers may have preferences based on taste or firmness.>* It is clear that mature green and vine ripe
tomatoes of all shapes and sizes are sold side by side in grocery produce sections. The record does not
contain any evidence with respect to the relative purchases of mature green and vine ripe tomatoes by
consumers in the food service industry or by other non-supermarket end users.

c. Channels of Distribution

All growers utilize the services of either independent or related packers to clean, sort, and pack their
tomatoes after harvesting. Vine ripe product is generally place packed by hand in 22 Ib. flats containing
tomatoes of the same size and color.** Mature gréens are mechanically packed into 25 1b. bulk boxes prior to
degreening and then may be sorted and repacked for consistent color and size.>** Degreening may be
performed either by the packer prior to shipment or by a repacker or other purchaser upon receipt of the
shipment.*” Vine ripes and mature greens are handled by the same downstream repackers, distﬁbutors, and/or

wholesalers who serve both food service and supermarket markets.*® The record in this preliminary

32 Petitioners” Request for Leave, Esformes Affidavit §6, Lipman Affidavit §3.

% Petitioners’ Postconference Brief, Collective Exhibit, Nobles Affidavit 2, Borek Affidavit 2, and DiMare Affidavit
q11.
3 Respondents’ Postconference Brief at 4-5; Conf. Tr. at 112, 157-159.

3 CR at V-1, PR at V-1; Conf. Tr. at 128, 151-154; Respondents’ Postconference Brief, Appendix 1 to Attachment
10.

3% CR at V-1, PR at V-1; Conf. Tr. at 128, 152; Respondents’ Postconference Brief, Appendix 1 to Attachment 10.
37 Petitioners’ Request for Leave, Grant Affidavit 93, Esformes Affidavit §3, Lipman Affidavit 4.
3 CR atII-3, PR at II-2.



investigation does not contain evidence with respect to the ultimate percentage of vine ripe and mature green

tomatoes purchased by the food service or supermarket segments of the market.

d. Common Manufacturing Facilities, Production
Processes, and Production Employees

The commercial production of fresh market tomatoes involves planting, irrigation, fertilization,
harvesting, cleaning, sorting, grading, and packing. There are a number of varieties of tomato seeds bred to
grow in different climates and to be harvested either mature green or vine ripe.* Most domestic growers use
varieties bred to be harvested as mature greens, but harvest some portion of the crop vine ripe.*® Since
domestic producers grow mature green and vine ripe tomatoes on the same plants, there is viftually no
difference in fertilization or irrigation, except that irrigation must be shut off several days before harvest for
mature green tomatoes, because the tomatoes must be somewhat dehydrated for the degreening process.*

The principal differences between the production processes occur during and after harvest. All fresh
market tomatoes are harvested manually. On average, mature green tomatoes are harvested less frequently
and in larger numbers than vine ripe tomatoes, but there appears to be a wide and overlapping range of
harvesting frequencies for each variety.*> Once harvested, all fresh market tomatoes are washed, sorted,
graded, and packed. Mature greens must then be degreened, either before or after shipment, while vine ripe
tomatoes are allowed to c;)mplete the ripening process naturally.*® The degreening process, however, |
although unique to mature greens, involves the application of the same ethylene gas that the tomatoes

themselves emit to cause ripening, but under more controlled conditions. Moreover, all tomatoes are

** Supplement to Petition (Apr. 11, 1996), Exhibit 10 (Petoseed tomato seed catalog, listing some varieties best suited -
to mature green or vine ripe production but no indication as to others).

“0 Petitioners’ Postconference Brief, Borek Affidavit 1; Petitioners’ Request for Leave, Grant Affidavit §1 (10-12% of
crop harvested vine ripe), Lipman Affidavit |1 (12-15%).

4 Conf. Tr. at 148-149; Respondents’ Brief at 2.
* Conf. Tr. at 24-25, 52, 87-88, 150-151; Petitioners’ Request for Leave, Esformes Affidavit 1.

“ Because mature green tomatoes are picked before the natural ripening process has progressed very far, the packer
can exert significant contro] over the ripening process through the use of temperature, humidity, and degreening
technology. Petitioners’ Request for Leave, Grant Affidavit 7.
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generally kept in controlled temperatures and humidity during storage and shipment. Thus, there does not
appear to be a clear dividing line between the production regimens for mature green and vine ripe tomatoes.

e. Customer and Producer Perceptions

While the domestic producers contend that vine ripe tomatoes are not superior to mature greens in
taste or quality, they do appear to acknowledge that some consumers perceive vine ripes to be more desirable
for their taste, freshness, healthiness, or other reasons.** At least one witness also indicated that some
wholesalers and other professional tomato buyers have preferences for vine ripes or mature greens.* Indeed,
petitioners submitted an advertisement being run by Florida growers in magazines aimed at repackers and
wholesalers touting test results finding no difference in taste between mature green and vine ripe tomatoes.*
The existence of such ads suggests that there may be a perception in the market that vine ripe tomatoes are
preferable to mature greens due to taste or other reasons, but the evidence before us as to the existence or
extent of any such preferences is mixed.*’

f. Price

In this preliminary investigation, the Commission gathered separate pricing data on comparably
graded and sized domestic mature green and vine ripe round tomatoes (products 1 and 2). These data suggest
that prices for both products are extremely variable and that there is no consistent or significant price

premium for vine ripes.*

“ Petitioners’ Postconference Brief, Hawkins Affidavit J1(c); Petitioners’ Request for Leave, Grant Affidavit §7
(buyers prefer mature greens because they last longer), Esformes Affidavit 6 (“Vine ripened tomatoes may be regarded
by some persons with superficial knowledge of the characteristics of tomatoes and the color and flavor-developing phase
of the ripening process as superior in taste.”).

% Petitioners” Postconference Brief, Nobles Affidavit 4.
% Petitioners’ Postconference Brief, Hawkins Affidavit, Attachment 2.
“” Commissioner Crawford also considered additional evidence discussed infra regarding consumer preferences.

“ CR at V-4, PR at V-3; compare Tables V-1 and V-2 (first column), CR at V-7-V-10, PR at V-5-V-8. As discussed
in section IV.B. infra, we view the price comparison data gathered in this investigation with some caution, due to the
inherent difficulties in tracking price changes in this volatile market.
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g. Conclusion

While there are some differences in physical appearance between mature green and vine ripe
tomatoes, they appear to be matters of dégree that are significantly reduced, if not eliminated, by the time the
tomato reaches the ultimate consumer. The record suggests that vine ripe and mature greens are
interchangeable in many applications, are sold in the same channels of distribution, show no consistent price
differential at the first sale level, and are produced through very similar processes, sometimes on the same
plants. We find that these similarities outweigh any real or perceived differences in taste, to the extent that
any such differences may exist. Thus, in our view, the record in this preliminary investigation does not
demonstrate a clear dividing line between mature green and vine ripe tomatoes. We therefore find a single
domestic like product consisting of all fresh market tomatoes.*

2. Whether the Domestic Like Product Includes Processing Tomatoes

Both petitioners and respondents argue that tomatoes grown for further processing (“processing
tomatoes™) are not the same domestic like product as tomatoes grown for fresh use (“fresh market
tomatoes™).>° Although no party has argued that the domestic like product in this investigation should include
all domestically grown tomatoes regardless of intended use, we have never addressed this question under the
legal standards applicable in a Title VII investigation. Accordingly, we briefly address the issue here.

All commercially grown tomatoes, regardless of intended end use, are edible fruit from the same
genus. At harvest, fresh market tomatoes have a more aesthetically pleasing external appearatice, while
processing tomatoes are not grown or handled with appearance in mind. As is the case with vine ripe and
mature green tomatoes, producers tend to plant different varieties of tomatoes for fresh market or processing

uses. In particular, varieties intended for processing are bred to be meatier, while fresh market tomatoes tend

“ Based on the above, Commissioner Crawford finds that mature green and vine ripe tomatoes are sufficiently
substitutable to conclude that they represent one domestic like product.

%0 Conf, Tr. at 59, 69, 161; Petition at 12-13.
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to be juicier.” With respect to end uses, fresh market tomatoes are sold to supermarkets or food service
establishments for fresh consumption, while processing tomatoes are sold to canneries for processing into
tomato paste, sauce, juice, and other downstream products.®? On a technical level, fresh market and
processing tomatoes are interchangeable; tomato paste can be made from a fresh market tomato and a
processing tomato can be eaten fresh. Substitution in either direction is rare, however, due to the inferior
aesthetics of processing tomatoes and the much higher prices of fresh tomatoes.*®

Processing tomatoes are generally grown under advance contract with canneries. After harvesting,
they are sent directly to the cannery by the truckload. By contrast, fresh market tomatoes are washed, sorted,
packed, graded, and sold in cartons by packers through a series of middlemen and ultimately to food service
establishments and retail chains. They are not grown under contract with any processor or end user. Packers
and other middlemen that handle fresh market tomatoes do not deal in processing tomatoes.>*

Fresh and processing tomatoes are grown from different seed varieties. One of the principal
differences is that fresh market varieties tend to yield tomatoes over a period of weeks, while processing
varieties tend to mature all at once for a single harvest.>> Fresh market tomatoes are generally grown staked
in fields and harvested by hand to avoid bruising the fruit. Processing tomatoes are generally grown on the

ground and are mechanically harvested.*® Processing tomatoes are picked ripe and therefore are not

degreened.”’

3! Conf. Tr. at 59-60, 61-62; USITC Pub. 2881 at II-4.

52 Conf. Tr. at 59-60, 61-62; Supplement to Petition at 9 and Exhibit 4, Hawkins Affidavit (less than 1% of Florida
fresh market tomatoes are used for processing); USITC Pub. 2881 at II-5.

* Conf. Tr. at 59-64; Supplement to Petition at 9 and 11; USITC Pub. 2881 at II-5-II-6 and II-9.
% Conf. Tr. at 61-62; Supplement to Petition at 12-13; USITC Pub. 2881 at II-6-11-7.
% Supplement to Petition at 10 and Exhibit 10; USITC Pub. 2881 at I-14.

% Conf. Tr. at 60; USITC Pub. 2881 at II-8-I1-9. In California, some fresh market tomatoes are also grown on the
ground rather than staked. Petitioners” Request for Leave, Esformes Affidavit 1.

57 Processing tomatoes are trucked directly from the field to the cannery, so that the ability to ripen slowly while
traveling to distant consumer markets is not an issue. Supplement to Petition at 12; USITC Pub. 2881 at II-9.
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Based on the differences in appearance and end uses, channels of distribution, production
methodology, and price and on very limited interchangeability, and in the absence of any party arguments to
the contrary, we conclude that the domestic like product does not include processing tomatoes.*®

C. Domestic Industry

In making its determination, the Commission is directed to consider the effect of the imports on the
industry, defined as "the producers as a [w]hole of a domestic like product..."® In this investigation, we must
determine whether the domestic industry producing fresh market tomatoes is limited to fresh tomato growers
or also includes packers of fresh tomatoes.*® This determination turns éssentially on the meaning of who
contributes to the "collective output" of fresh market tomato production.®'

In a number of previous investigations, the Commission has explored whether growers of a raw
agricultural product should be included as part of the domestic industry that produces a processed or
otherwise more advanced form of the fresh product pursuant to section 771(4)(E) of the Act, 19 U.S.C.
§1677(4)(E).®* Unlike the situations contemplated by that statutory provision, however, the question in this
investigation is whether the "downstream" packers and handlers of a raw agricultural product should be

included in the domestic industry producing that raw product along with the growers. In Fresh Kiwifruit from

New Zealand, the Commission concluded that the guidelines of section 771(4)(E), although not directly

58 Based on the above, Commissioner Crawford does not find sufficient substitutability to conclude that the domestic
like product includes tomatoes for processing.

% 19U.S.C. § 1677(4)(A).

% Petitioners state that they are indifferent as between the two possible definitions of the industry, but argue that
limiting the industry to growers is more consistent with Commission precedent. Conf. Tr. at 70; Petitioners’ Answers to
Staff Questions at 3-6. Respondents state that they do not have sufficient facts to evaluate whether packers should be
included in the domestic industry, but caution that vertically integrated grower/packers may have considerable leeway in
assigning profits between their growing and packing operations. Respondents’ Postconference Brief, Attachment 10
(Answers to Staff Questions) at 6-7.

1 See 19 U.S.C. § 1677(4)(A).

62 See, e.g., Canned Pineapple Fruit from Thailand, Inv. No. 731-TA-706 (Final), USITC Pub. 2907 (July 1995);
Honey from the People’s Republic of China, Inv. No. 731-TA-722 (Preliminary), USITC Pub. 2832 (Nov. 1994); Tart

Cherry Juice and Tart Cherry Juice Concentrate from Germany and Yugoslavia, Inv. Nos. 731-TA-512-513
(Preliminary), USITC Pub. 2378 (May 1991).
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applicable, were nevertheless useful by analogy in determining whether to include packers and handlers in an
industry producing a raw agricultural product.®®

In determining whether growers should be included as part of the industry producing a processed
agricultural product, we employ a two-part test.** The first inquiry is whether there is a single continuous line
of production from raw to processed product. The second inquiry concerns whether there is a substantial
coincidence of economic interest between the growers and the processors.®> The Commission has employed
the economic interest test to distinguish those cases in which growers are merely arm’s-length suppliers of a
product to processors with inherently divergent economic interests.

In this investigation, the record demonstrates that there is a single continuous line of production
involving both growers and packers. Virtually all commercially grown fresh market tomatoes (with the
possible exception of some sold at farm stands) are washed, sorted, graded, and packed prior to the first sale
by packers.®® Mexican fresh market tomatoes are imported packed, so competition in the market is among
packed tomatoes.

The evidence with respect to coincidence of economic interests is mixed. Petitioners’ witness
testified that, when the packer and seller are unrelated, the packer charges the grower a packing and sales
charge of about 8-10 cents per pound, sells the product, and pays the grower the sales price received less the
packer’s charges. Consequently, the packer can be making a profit on transactions even when the price
received represents a loss to the grower, suggesting a lack of coincidence of economic interest.“l7

On the other hand, however, if prices in the market are weak, packers suffer along with the growers.

¢ Inv. No. 731-TA-516 (Final), USITC Pub. 2510 (May 1992) (determining not to include packers in the industry
based, inter alia, on the limited degree of vertical integration between growers and packers).

& See, e.g. Tart Cherry Juice, USITC Pub. 2378 at 12-15; Fresh, Chilled. or Frozen Pork from Canada, Inv. No. 701-
TA-298 (Final), USITC Pub. 2218 at 4-10 (Sept. 1989).

¢ In addressing coincidence of economic interest, the statute provides that the Commission may, in its discretion,
consider price, added market value, or other economic interrelationships. 19 U.S.C. § 1677(4)E)().

% CR at I1I-2 (90.9 percent of reporting growers’ shipments are to packers), PR at ITI-2.
¢ Conf. Tr. at 71-72, 77, CR at VI-1, PR at VI-1.
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If the price falls below the growers’ pick and pack costs, the growers will leave the tomatoes in the field.® As
the volume of tomatoes handled by a packer declines, the packer’s per carton costs increase, because it must
continue to meet fixed costs for its facilities and staff.* It is a practice in the industry for packers to forego
any portion of their packing charges that exceed the price they are able to obtain for a grower’s tomatoes.”

In addition, Qhen the market price is low, the packer may forego certain other charges that are usually passed
on to the purchaser (such as charges for degreening and palletizing) in order to make a sale. These charges
may amount to as much as 85-95 cents per carton.” Thus, when prices fall, the fees packers receive from
both growers and purchasers tend to decline. Accordingly, while the packer may profit despite poor returns to
growers, once prices fall beyond a certain point packers and growers will both suffer.

Finally, there is a substantial degree of vertical integration between growers and packers in the
domestic tomato industry.”” Based on growers’ questionnaire responses, over 87 percent of domestic
production in 1995 was shipped to related packers.”

On balance, based on the existence of a single continuous line of production, a significant degree of
vertical integration and some evidence of a coincidence of economic interests between growers and packers,
we conclude that both growers and packers should be included in the domestic industry for purposes of this

preliminary investigation.”

% Conf. Tr. at 28-29, 29-33, 36-37.

% Petitioners’ Request for Leave, Grant Affidavit 5.

7 Petitioners’ Request for Leave, Grant Affidavit 5.

" Petitioners’ Request for Leave, Grant Affidavit §3-5, Esformes Affidavit 3, Lipman Affidavit 4.

7 Although the fresh tomato industry is vertically integrated, the statute’s captive production provision is not
implicated, because packers do not consume fresh market tomatoes in the production of a downstream product. See 19
U.S.C. § 1677(7)(C)(iv). They are more closely analogous to finishers of a manufactured product, because the product
they “produce” is fresh tomatoes in a more marketable form.

™ Calculated from Table VI-1, CR at VI-2, PR at VI-2. See also Conf. Tr. at 23 (Six L’s Packing Co. packs 10% of
Florida production of which 85-90% is grown on its own farms); 29-30 (Nobles Packing Co. packs production of
related farms);, 40-41 (Mr. Grant’s various packing interests handle related and independent production); 49-50 (Mr.
Esformes owns growing and packing operations in Florida and California). All but one of the Florida and California
growers who testified on behalf of petitioners were integrated grower/packers.

™ Commissioner Crawford and Commissioner Bragg intend to reconsider this issue in any final investigation. At that
time, they will seek additional information with respect to the extent of vertical integration in the industry, how costs and
(continued...)
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D. Related Parties

In this preliminary investigation, petitioners have alleged the existence of a number of related parties,
principally, but not exclusively, among California growers.”” A domestic producer is a related party if it is
either related to the exporters or importers of subject merchandise, or is itself an importer of the subject
merchandise.”® If the Commission determines that a domestic producer satisfies the definition of a related
party, the Commission may exclude such producer from the domestic industry if "appropriate circumstances"
exist.”” Exclusion of a related party is within the Commission's discretion based upon the facts presented <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>