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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-745 (Preliminary)

STEEL CONCRETE REINFORCING BARS FROM TURKEY

Determination

On the basis of the record' developed in the subject investigation, the Commission determines,?
pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that a regional industry in the United States is threatened with material injury by reason of imports
from Turkey of steel concrete reinforcing bars, provided for in subheadings 7213.10.00 and 7214.20.00 of
the Harmonized Tariff Schedule of the United States,? that are alleged to be sold in the United States at less
than fair value (LTFV).

Background

On March 8, 1996, a petition was filed with the Commission and the Department of Commerce by
Ameristeel Corporation,* Tampa, FL, and New Jersey Steel Corporation, Sayreville, NJ, alleging that a
regional industry in the United States is materially injured by reason of LTFV imports of rebar from Turkey.
Accordingly, effective March 8, 1996, the Commission instituted antidumping investigation No. 731-TA-745
(Preliminary).

Notice of the institution of the Commission's investigation and of a public conference to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
March 18, 1996 (61 F.R. 11063). The conference was held in Washington, DC, on March 29, 1996, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Chairman Peter S. Watson and Commissioner Carol T. Crawford dissenting,

* For purposes of this investigation, steel concrete reinforcing bar (rebar) is all stock deformed steel concrete
reinforcing bars sold in straight lengths and coils. This includes all hot-rolled deformed rebar, rolled from billet steel,
rail steel, axle steel, or low-alloy steel. It excludes plain-round rebar, rebar that a processor has further worked or
fabricated, and all coated rebar.

* Formerly Florida Steel Corporation.






VIEWS OF THE COMMISSION

Based on the record in this preliminary investigation, we find that there is a reasonable indication that
aregional industry in the United States is threatened with material injury by reason of imports of steel concrete

reinforcing bars ("rebar") from Turkey that are allegedly sold in the United States at less than fair value
("LTFV").}2

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping investigations requires the Commission to determine,
based upon the information available at the time of the preliminary determination, whether there is a reasonable
indication that a domestic industry is materially injured, or threatened with material injury, by reason of the
allegedly LTFV imports.> In applying this standard, the Commission weighs the evidence before it and
determines whether "(1) the record as a whole contains clear and convincing evidence that there is no material
injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a final
investigation."*

II.  DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether there is a reasonable indication that an industry in the United States is materially
injured or threatened with material injury by reason of the subject imports, the Commission first defines the
"domestic like product" and the "industry."> Section 771(4)(A) of the Tariff Act of 1930 ("Act") defines the
relevant industry as the "producers as a [w]hole of a domestic like product, or those producers whose collective
output of a domestic like product constitutes a major proportion of the total domestic production of the product."®
In turn, the Act defines "domestic like product” as "a product which is like, or in the absence of like, most similar

! Chairman Watson and Commissioner Crawford find that there is no reasonable indication that the regional
industry in the United States is materially injured or threatened with material injury by reason of the subject imports.
They join in sections I - VI of this opinion. See Dissenting Views of Chairman Watson and Commissioner Crawford.

2 Whether there is a reasonable indication that the establishment of an industry in the United States is
naterially retarded is not an issue in this investigation.

* 19U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986);,
Calabrian Corp. v. United States, 794 F.Supp. 377, 381 (Ct. Intl Trade 1992).

4 American Lamb, 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3rd 1535, 1543
(Fed. Cir. 1994)(Court affirmed Commission's preliminary negative determination involving regional industry
investigation),
quoting American Lamb, 785 F.2d at 1001. The statute calls for "a reasonable indication of injury, not a reasonable
indication of need for further inquiry." In considering the likelihood that contrary evidence will arise in a final
investigation, "[t]he Commission must analyze the ‘best information available' contained in the record at the time of its
determination and judge the likelihood that evidence contrary to that already gathered will arise in a final determination
that would support an affirmative determination." Calabrian Corp. v. United States, 794 F. Supp. at 386.

5 19U.S.C. § 1677(4)(A).
5§ 19U.S.C. § 1677(4)(A).




in characteristics and uses with, the article subject to an investigation. . . ."”

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in characteristics and uses" on a
case-by-case basis.® No single factor is dispositive, and the Commission may consider other factors it deems
relevant based on the facts of a particular investigation.” The Commission looks for clear dividing lines among
possible like products, and disregards minor variations.'°

In its notice of initiation, the Department of Commerce defined the imported article subject to this
investigation as:

all stock deformed steel concrete reinforcing bars ("rebar") sold in straight lengths and coils. This

includes all hot-rolled deformed rebar, rolled from billet steel, rail steel, axle steel, or low-alloy steel.

It excludes (i) plain round rebar, (ii) rebar that a processor has further worked or fabricated, and (1i1) all

coated rebar.'!

The subject merchandise is hot-rolled deformed rebar, designed specifically to enhance the tensile and shear-stress
strength of concrete structures.’? Rebar is sold to customers in various forms or stages of fabrication, but only
stock rebar, which is not further processed, is subject to investigation.'®

B. Analysis of Domestic Like Product Issues

We considered two domestic like product issues' in this preliminary investigation: (1) whether the
domestic like product should include plain round rebar; and (2) whether the domestic like product should include
the downstream product, fabricated and coated rebar. For the reasons discussed below, we find a single domestic
like product consisting of stock deformed rebar and do not include either plain round rebar, or fabricated or coated
rebar.

7 19U.S.C. § 1677(10).

& See, e.g., Nippon Steel Corp. v. United States, Slip Op. 95-57 at 11 (Ct. Int'l Trade, Apr. 3, 1995). In
analyzing domestic like product issues, the Commission generally considers a number of factors including: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of
distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities, production
processes and production employees; and, where appropriate, (6) price. See Id. at 11, n.4, 18; The Timken Co. v.
United States, 20 CIT _, Slip Op. 96-8 at 9 (Jan. 3, 1996).

® E.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

10 Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int'l Trade 1990), affd, 938 F. 2d 1278
(Fed. Cir. 1991).

11 See Initiation of Antidumping Duty investigation: Certain Steel Concrete Reinforcing Bar from Turkey, 61
Fed. Reg. 15039 (April 4, 1996). Confidential Report ("CR") at A-4 and A-5; Public Report ("PR") at A-4 and A-5.

2 CRatI-3; PR at I-2.
3 CRatl-3,PRatl-2.

14 Both petitioner and respondents agreed that there should be one domestic like product, consisting of all
stock deformed steel concrete reinforcing bars ("rebar"), for purposes of this preliminary investigation. See Petition at
2-4; Respondents' Postconference Brief at 3 and 4; Transcript ("Tr.") at 10, 11 and 124.

4



1. Plain Round Rebar

The petitioner in this case argued for a domestic like product definition identical to the scope of
Commerce's investigation. The Commission may, however, define the domestic like product to be broader than
the subject merchandise identified by Commerce, if the facts so warrant.!* Accordingly, we examined whether
the domestic like product should include plain round rebar. Notwithstanding similarities in chemical
composition,'® production processes and facilities,!” and some shared channels of distribution,'® we determine
that the differences in physical characteristics,'® end-uses,?® and customer perceptions,? as well as the limited and
generally one-way interchangeability** support not including plain round rebar in the domestic like product.

5 See, e.g., Certain Pasta from Italy and Turkey, Inv. Nos. 701-TA-365 and 366 and 731-TA-734 and 735
(Preliminary), USITC Pub. 2905 at I-7 - I-9 (July 1995).

6 Deformed stock rebar and plain round rebar have the same metallurgy because they are pfoduced from the
same scrap material. Tr. at 42.

17 The manufacturing processes for plain round and deformed rebar are the same until the rolling stage, where
plain round rebar is rolled into smooth bar rather than into bar with deformations. Tr. at 42; see CR atI-7 and I-8, PR at
I-5 and I-6. While production generally can be shifted from plain round rebar to deformed rebar, plain round rebar
requires very close tolerances whereas the tolerances for deformed rebar are not as strict. Thus, some equipment used in
producing deformed rebar may not be precise enough to hold the tolerances required for production of plain round rebar.
Tr. at 44.

18 The channels of distribution for plain round and deformed rebar are similar for construction applications,
but different for the non-construction applications for plain round rebar.

1 Deformed rebar and plain round rebar have different physical characteristics that govern their end uses. Tr.
at 42. Deformed rebar is rolled with deformations on the bar which provide gripping power so that concrete adheres to
the bar and provides reinforcing value. Tr. at 43; CR atI-3,n.10 and I-4, PR at I-2, n.10 and I-3. By contrast, there is
no reinforcing value to plain round rebar because there are no deformations for the concrete to adhere to; concrete, thus,
would slip off the smooth-surface, round rebar. Tr. at 43.

2 Deformed rebar is used almost exclusively in the construction industry to provide (1) structural
reinforcement to enhance the compressional and tensile strength of concrete structures, and (2) crack control as the
concrete shrinks due to the curing process or due to temperature fluctuations. CR atI-5, PR at I-3. Plain round rebar is
used for a number of applications not tied to the construction industry, such as for jail bars, window security bars, lawn
furniture, ormamental railings, fasteners, and bolts. Tr. at 42.

2 Both producers and customers perceive plain round and deformed rebar to be different products with
different markets. Tr. at 42-44.

# While both deformed and plain round rebar meet the same American Society for Testing and Materials
("ASTM") standards for chemical composition, tensile strength, yield strength (grade), and elongation tolerances,
building codes and the lack of gripping power prohibit the substitution of plain round rebar for deformed rebar in its
principal application of reinforcing concrete. CR atI-6, PR at I-4. Rebar is governed by ASTM standards: ASTM
A615, ASTM A616, ASTM A617, and ASTM A706; and by building construction codes: American Concrete Institute
("ACI") Code 318, and the American Association of State Highway and Transportation Officials ("AASHTO") Standard
Specifications. CR at I-4 and I-5, PR at I-3.

There is some interchangeability between deformed and plain round rebar in non-concrete reinforcing
applications. In the construction industry, plain round rebar is used as dowels to prevent lateral movement of concrete
slabs, as spirals and structural ties for binding deformed rebar, and as supports. Deformed rebar generally could be used
for these applications too. CR at I-6, PR at I-4. Petitioners indicated that both products are used in the underground
coal mining industry in the form of a bolt to reinforce the roof of the coal mine. However, the surface layers or strata of
the roof may govern which product is used. Tr. at 43.



2. Fabricated Rebar and Coated Rebar

Commerce specifically excluded fabricated rebar and coated rebar from the scope of investigation.”® The
Commission generally does not include downstream articles in the domestic like product or use a semifinished
or vertical product line analysis when the downstream imported product (i.e., fabricated rebar and coated rebar)
corresponding to the downstream domestic product is not within the scope of investigation.>* Therefore, we do
not include fabricated rebar and coated rebar in the domestic like product.

Based on the definition of the domestic like product,? the industry consists of all domestic producers of
rebar within the region defined below. The two domestic industry issues in this preliminary investigation concern
whether there is a regional industry, and whether any of the producers of the domestic like product should be
excluded from the industry as related parties.

III. REGIONAL INDUSTRY ANALYSIS

A. General Considerations

Petitioners proposed that the Commission undertake a regional industry analysis.?® The proposed region
("Eastern Tier") was described in the petition to include 22 contiguous states from New England through the mid-
Atlantic to the Gulf seaboard, plus the District of Columbia and Puerto Rico.”

Section 771(4)(C) of the Tariff Act of 1930, as amended by the URAA, % provides that:

In appropriate circumstances, the United States, for a particular product market, may be divided into 2
or more markets and the producers within each market may be treated as if they were a separate industry
if--

# 61 Fed. Reg. 15039 (April 4, 1996).

2 Foam Extruded PVC and Polystyrene Framing Stock from the United Kingdom, Inv. No. 731-TA-738
(Preliminary), USITC Pub. 2930 at 6 and 7 (October 1995); Tungsten Ore Concentrates from the People's Republic of
China, Inv. No. 731-TA-497 (Preliminary), USITC Pub. 2367 at 9-10 March 1991).

»  Commissioner Bragg notes that the limited interchangeability of the smaller-sized rebar with the larger sizes
used in fabrication and construction projects suggests that a basis may exist for finding two like products, delimited by
size, in any final investigation. She intends to review this issue more closely in any final investigation.

% There are at least seven producers of rebar representing 12 mills within the region; four firms have
production facilities only in the proposed region, and three have rebar facilities both in the region and outside the region.
Three of the regional firms, including the two petitioning firms, accounted for about *** of the regional production in
1995. CR atIII-1, III-2, ITI-8, and Table I1I-2 at IT[-9, PR at I1I-1, I1I-4, and Table ITI-2 at IT[-6. The firms in the region
responding to the Commission questionnaire accounted for nearly all U.S. production of rebar in the region during 1995,
with responding firms outside the region accounting for between 60 and 80 percent of production outside the region. Id.
atI-2 and I-3. One firm did not provide separate production and shipments data for its mill in the region. Id. at ITI-5,
n.8.

77 Petition at 8. The 22 states proposed by Petitioners are Maine, New Hampshire, Connecticut,
Massachusetts, Rhode Island, Vermont, New Jersey, New York, Pennsylvania, Delaware, Florida, Georgia, Louisiana,
Maryland, North Carolina, South Carolina, Virginia, West Virginia, Alabama, Kentucky, Mississippi, and Tennessee.
Id. at 8, n.11.

% The Uruguay Round Agreements Act ("URAA") amendments to the Tariff Act of 1930 ("the Act"), P.L.
103-465, approved Dec. 8, 1994, 108 Stat. 4809. 19 U.S.C. § 1671 et seq., as amended.

6



® the producers within such market sell all or almost all of their production of the
domestic like product in question in that market, and

(1) the demand in that market is not supplied, to any substantial degree, by producers of
the product in question located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of material injury, or material retardation
of the establishment of an industry may be found to exist with respect to an industry even if the domestic
industry as a whole, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of that product, is not injured, if there is a
concentration of dumped imports or imports of merchandise benefitting from a countervailable subsidy
into such an isolated market and if the producers of all, or almost all, of the production within that
market are being materially injured or threatened by material injury, or if the establishment of an industry
is being materially retarded, by reason of the dumped imports or imports of merchandise benefitting from
a countervailable subsidy. The term "regional industry" means the domestic producers within a region
who are treated as a separate industry under this subparagraph.”®

The statute sets up three prerequisites which must be satisfied before the Commission can reach an
affirmative determination under a regional industry analysis.>** The Commission must determine that there is:
(1) aregional market satisfying the requirements of the statute, (2) a concentration of dumped imports into the
regional market, and (3) material injury or threat thereof to producers of all or almost all of the regional
production, or material retardation to the establishment of an industry due to the subsidized or dumped imports.
The Commission will proceed to the subsequent step only if each preceding step is satisfied.

B. Analysis
1. Background and Proposed Alternative Regions

The Commission has found, in the past, that "appropriate circumstances" exist for the Commission to
engage in a regional industry analysis for products with low value-to-weight ratios and where high transportation
costs make the areas in which the product is produced necessarily isolated and insular.*! * Transportation costs

% 19U.8.C. § 1677(4)(C). The URAA changes to the regional industry provisions were not intended to
affect substantive Commission practice. The definition of "regional industry" in the last sentence was added and
technical language changes were made by the URAA. The URAA also amended the statute to require that Commerce
"to the maximum extent possible, direct that duties be assessed only on the subject merchandise of the specific exporters
or producers that exported the subject merchandise for sale in the region
concerned during the period of investigation." 19 U.S.C. § 1673e(d). Prior to the URAA, duties resulting from a
regional industry determination were imposed on a national basis.

30 Texas Crushed Stone, 822 F. Supp. at 777, aff'd, 35 F.3rd 1535 (Fed. Cir. 1994)("the ITC's case-by-case
approach represents a ‘legitimate policy choice [] made by the agency in interpreting and applying the statute." Id. at
1542), aff'g, Crushed Limestone from Mexico, Inv. No. 731-TA-562 (Preliminary), USITC Pub. 2533 (July

1992)("Limestone"). See also Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 920 (Ct. Int'l Trade 1981)(court
cautioned against "arbitrary or free handed sculpting of regional markets.")

31 See, e.g., Limestone, USITC Pub. 2533; Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Final),
USITC Pub. 2502 (April 1992), aff'd, Feldspar Corp v. United States, 825 F. Supp. 1095 (Ct. Int'l Trade 1993); Gray
Portland Cement and Cement Clinker from Mexico("Mexico Cement"), Inv. No. 731-TA-451 (Final), USITC Pub. 2305
(continued...)




for rebar vary from supplier to supplier, ranging between 4 and 8 percent of total delivered cost for U.S. inland
transportation.®® Based on official import data, transportation charges for imports from Turkey are estimated to
be 11.3 percent of the value of imports on a c.i.f. basis compared to customs value.>*

While transportation costs are not a substantial part of the final delivered price to customers, the low
value-to-weight ratio for rebar, estimated at less than $0.15 per pound, appears to restrict the geographical area
in which it can be competitively sold.** Moreover, the industry practice of "freight absorption" or "freight
equalization"*® makes transportation costs important as a component of rebar sales by the domestic producer.
Shipments of rebar generally are concentrated within a 300-350 mile radius of the producing mill.*’

Respondents proposed the exclusion of Puerto Rico from the proposed region and questioned why states
on the western border of the region were not included.®® In considering alternative regions, the Commission has
looked to whether there was competition among the imports and the domestic producers in the region and in the
proposed alternatives to the region. The Commission has not required actual competition but only that there were

31 (_..continued)
(August 1990), affd, Cemex. S.A. v. United States, 790 F. Supp. 290 (Ct. Int'l Trade 1992), affd, 989 F.2d 1202 (Fed.
Cir. 1993).
Rebar is used in tandem with cement to make reinforced concrete, which dictates a close correlation in markets for both
commodity products. Petitioners argued that this correlation supported treating rebar like cement for purposes of a
regional industry analysis. Petitioners' Postconference Brief at 18.

32 Commissioner Crawford has indicated that:

. . . the characteristics of a product (e.g. a low value-to-weight ratio, fungibility, etc.) are not relevant. While a
product's characteristics may determine sales and shipment patterns, it is the sales and shipment data - not the
product's characteristics - that are relevant under the statute.

Gray Portland Cement and Cement Clinker from Japan, Inv. No. 731-TA-461 (Final-Remand), USITC Pub. 2657 at 36
(June 1993).

¥ CRatV-1,PRat V-1.

% CRat V-1,PR at V-1. One importer in Puerto Rico estimated that the transportation charges from the
continental United States to Puerto Rico are 18 to 20 percent of total delivered cost of rebar due to the need for inland
transportation from the mill to the port in the continental United States and subsequent ocean freight. CR at V-1 and V-
2,PR at V-1.

35 Petitioners' Postconference Brief at 17.

% Equalizing freight means that the customer pays only the cost of the freight from the nearest source, while
the producer pays the difference in freight from the mill. CR at V-3, PR at V-2.

37 Petitioners' Postconference Brief at 11 and 12.

3% Respondents' Postconference Brief at 4-9. Respondents also proposed that Texas be included in the region
at the conference but provided no further discussion of this issue in their postconference brief. Tr. at 82.
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"no current or future limitations on sales by the petitioner in these states." “°

In one regional industry case, even though there was no production within Puerto Rico, the Commission
included it in the region, because
(1) demand was not met to any substantial degree by shipments from domestic producers outside of the region
and (2) shipments from regional producers competed with imports.” Conversely, the Commission did not include
Kentucky in that region because it did not meet the criteria for inclusion.*

While there is no domestic producer of rebar in Puerto Rico, there have been shipments into Puerto Rico
of both Turkish imports of rebar and rebar produced within the region.** Turkish imports of rebar into Puerto
Rico accounted for almost 137,700 short tons, or 48.2 percent of all Turkish imports into the United States in
199544 Moreover, there is no evidence in this preliminary investigation that demand in Puerto Rico is supplied

3 Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Preliminary), USITC Pub. 2415 at 20 - 22 (August
1991)(Commission included states to which petitioner did not ship, noting that there was evidence of actual marketing
by petitioner in those states). See, e.g., Fall-Harvested Round White Potatoes from Canada("Round White Potatoes"),
Inv. No. 731-TA-124 (Preliminary), USITC Pub. 1364 (1983)(marketing of round white potatoes in the states of New
Jersey, Delaware, and Maryland, even though there were no producers of the like product in those states, was enough to

include those states in the region); Offshore Platform Jackets and Piles from the Republic of Korea and Japan, Inv. Nos.
731-TA-259 and 260 (Final), USITC 1848 at 8-10 (May 1986).

“° In the past, the Commission has added states to make a region contiguous when there have been non-region
states between the states in the proposed non-contiguous region. See, e.g., Mexico Cement, USITC Pub. 2235
(Commission included the Gulf states to make proposed separate Southwest and Florida regions contiguous). The
Commission, however, has rejected adding to a proposed region the closest geographically located states (North
Carolina, South Carolina, Georgia and Florida) for the sole purpose of making an island territory, Puerto Rico (included
in the proposed region), contiguous to the region to be assessed. Nepheline Syenite, USITC Pub. 2415 at 21 and 22
(August 1991).

‘I Nepheline Syenite, USITC Pub. 2415 at 21 and 22 (August 1991).
2 Nepheline Syenite, USITC Pub. 2415 at 22 (August 1991).

“ Regional producers' shipments to Puerto Rico as a share of their total U.S. shipments in the region were 2.3
percent in 1993, 2.2 percent in 1994, and 2.6 percent in 1995. CR at ITI-14, PR at III-10. Regional producers that
provided shipments by state shipped about *** short tons of rebar to Puerto Rico in 1995. Questionnaire responses of
regional producers that provided shipments by state. Apparent consumption of rebar in Puerto Rico has been estimated
by Florida Steel to be about 110,000-130,000 tons annually, and estimated by a Puerto Rican importer to be about
100,000-150,000 tons per year. Petitioner's Postconference Brief at 24, n.49 and Tr. at 90.

“ CR at1V-4, and Table C-1 at C-3 (based on official import statistics), PR at IV-1, and Table C-1 at C-3.
Respondents indicated that almost all Turkish imports into Puerto Rico remain in Puerto Rico. Tr. at 137.

 Neither of the market isolation criteria in the statute includes consideration of shipments of imports into the
region in defining the regional market, and therefore Commissioner Crawford does not join the preceding discussion of
shipments of subject imports. Commissioner Crawford has indicated that:

Texas Crushed Stone sets forth three distinct prerequisites to be met in a regional analysis. The first is that
there be a regional market; the second is that there be a concentration of subject imports in the regional market.
Accordingly, determining whether there is a concentration of imports is a separate test, not a factor in defining
the regional market [footnote omitted].

Gray Portland Cement and Cement Clinker from Japan, Inv. No. 731-TA-461 (Final-Remand), USITC Pub. 2657 at 36
(June 1993).



by domestic producers outside of the Eastern Tier region to any substantial degree.*® For the foregoing reasons,
we include Puerto Rico in the Eastern Tier region, for purposes of this preliminary investigation.

Texas also is a nominal candidate for inclusion in the Eastern Tier region. While Houston, Texas is the
second largest port of entry for Turkish imports into the United States, these imports reportedly remain in
Texas.”” In addition, the Texas market appears to be separate and isolated from the proposed region, with only .
limited shipments into Texas by Eastern Tier region producers and only very minimal shipments into the Eastern
Tier region by Texas producers.®® For these reasons, we do not include Texas in the Eastern Tier region, for
purposes of this preliminary investigation.

Respondents questioned the exclusion of the states of Ohio, Indiana, and Illinois from the Eastern Tier
region since there are domestic mills that produce rebar in those states. However, only a small share of regional
producers' total U.S. shipments is shipped to these states.” Moreover, there is evidence that *** of U.S.
shipments of Turkish rebar reported by U.S. importers in 1995 entered these states.*® *' In addition, there is no
evidence in this preliminary investigation regarding production in these states or shipments by producers in these
states into the Eastern Tier region.®> Thus, we do not include the states of Ohio, Indiana, or Illinois in the Eastern
Tier region for purposes of this preliminary investigation, but will reconsider this issue in any final investigation.

2. Market Isolation Criteria
a. Sales of "all or almost all" within the region

Producers in the Eastern Tier region shipped about *** of their rebar within the region throughout the
period of investigation.”> We find this satisfies the statutory market isolation criterion of Section 771(4)(C)(i)
of the Act that "producers within such market sell all or almost all of their production of the domestic like product

% Questionnaire responses from domestic producers outside region that provided shipments by state.

“ Tr. at 137. Turkish imports of rebar into Houston/Galveston, Texas accounted for 16.7 percent of total
Turkish imports, or about 33,700 short tons, in 1994 and 22.3 percent, or about 63,700 short tons, in 1995. CR atIV-4,
and Table C-1 at C-3 (based on official import statistics), PR at IV-1, and Table C-1 at C-3.

8 Eastern Tier regional producers shipped about *** short tons of rebar into Texas in 1995. CR atIII-14, PR
at ITI-10 and questionnaire responses of regional producers that provided shipments by state. Regional producers
shipments into Texas as a share of their reported total U.S. shipments by state ranged from 0.2 to 0.4 percent during the
period of investigation. Id. Reported shipments from Texas producers into the Eastern Tier region as a share of
apparent consumption in the region was ***. Tables III-4 and IV-3, CR at II-16 and IV-6, PR at III-11 and IV-5.

% Eastern Tier regional producers' shipments into these three states as a share of their reported total U.S.
shipments by state ranged from *** during the period of investigation. Eastern regional producers' shipments as a share
of total U.S. shipments by state was *** for Ohio in 1995. Questionnaire responses of regional producers that provided
shipments by state.

50 U.S. shipments by importers by state, as reported in questionnaire responses.

1 Neither of the market isolation criteria in the statute includes consideration of shipments of imports into the
region in defining the regional market, and therefore Commissioner Crawford does not join the preceding discussion of
shipments of subject imports. See note 45, supra.

%2 Producers in these states did not respond to Commission questionnaires.

% CRatl-2,PRatI-2. Regional producers' shipments in the region as a share of their total shipments were
*%% in 1993, *** in 1994, *** in 1995. Id.
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in that market.">
b. Demand in region supplied by U.S. producers outside region

The percentage of consumption in the Eastern Tier region that was supplied by U.S. producers outside
the region was very low during the period of investigation.” The percentages in this investigation fall into the
range’® that the Commission previously has found satisfy the second market isolation criterion of Section
771(C)(4)(1i) that "demand in that market is not supplied, to any substantial degree, by producers of the product
in question located elsewhere in the United States."*’

Having found that the two market isolation criteria have been satisfied, we determine that a regional
industry exists. . ‘

3. Concentration of Imports

In the second step of the regional industry analysis, we determine whether the statutory requirement of
concentration of imports within the pertinent region is satisfied. The statute does not define concentration. The
legislative history to the URAA indicates that "no precise mathematical formula is reliable in determining the
minimum percentage which constitutes sufficient concentration."*® The SAA provides that concentration of
imports will be found to exist "if the ratio of the subject imports to consumption is clearly higher in the regional
market than in the rest of the U.S. market,® and if such imports into the region account for a substantial

% 19U.S.C. § 1677(4)(C)(i). This is within the range the Commission previously has considered sufficient to
satisfy this criterion. See Texas Crushed Stone, 822 F. Supp. 773, affd, 35 F.3rd 1535 (Fed. Cir. 1994); Cemex, S.A. v.
United States, 790 F. Supp. at 292-294, aff'd, 989 F.2d 1202 (Fed. Cir. 1993).

5 CR atI-2, PR at I-2. The share of regional consumption supplied by U.S. producers outside the region was
#%% in 1993, %% in 1994, and *** in 1995. Id.

5 The Court of International Trade has suggested that a level of 12 percent of total supply from outside of the
region may be too high to be considered insubstantial "in the abstract," but nonetheless affirmed a Commission
determination holding that the market isolation criteria were satisfied when 12 percent of regional consumption was
supplied by producers outside the region. Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 919-920 (Ct.

Int'l Trade 1981). The Commission has found that an average of 10.5 percent was acceptable and on several occasions
that percentages of outside supply of less than 10 percent were acceptable. See, e.g., Gray Portland Cement and Cement
Clinker from Venezuela ("Venezuela Cement"), Inv. No. 731-TA-519 (Preliminary), USITC Pub. 2400 at 8-10 (July
1991); Mexico Cement, USITC Pub. 2305 at 15 (between 8 and 8.5 percent acceptable); Sugars and Sirups from
Canada, Inv. No. 731-TA-3 (Final), USITC Pub. 1047 at 4, 14 (March 1980)(5.5 percent acceptable); Portland
Hydraulic Cement from Australia and Japan, Inv. Nos. 731-TA-108 and 109, USITC Pub. 1310 at 9 (November
1982)(less than 10 percent acceptable). It determined in one case that 30 percent was too large, and in a second that
percentages that ranged between 25 and 50 percent were too large. See Frozen French Fried Potatoes from Canada, Inv.
No. 731-TA-93 (Preliminary), USITC Pub. 1259 at 7 (June 1982); 12-Volt L ead-Acid Type Automotive Storage
Batteries from the Republic of Korea, Inv. No. 731-TA-261 (Preliminary), USITC Pub. 1710 at 8 (June 1985).

7 19U.S.C. § 1677(4)(C)(id).
% SAA at 190.
% In the past, the Commission only considered the import penetration ratio in particular circumstances where

imports outside the region were widely dispersed or the regional industry was a significant portion of the national
industry. This Commission practice was affirmed by Texas Crushed Stone, 35

F.3rd 1535 (Fed. Cir. 1994). See also Gray Portland Cement and Cement Clinker from Japan ("Japan Cement"), Inv.
731-TA-461 (Final), USITC Pub. 2376 at 21, n. 47 (April 1991)(the Commission "would not consider it of much

weight if Southern California represented but a very small share of overall U.S. consumption").
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proportion of total subject imports entering the United States."® The SAA cautions that there is no "benchmark"
for determining what constitutes a concentration; rather it should be decided on a case-by-case basis.®! The courts
have affirmed the Commission's case-by-case approach to applying the statute.®

The Commission historically has found percentages higher than 80 percent of total imports subject to
investigation to be sufficient,” but the requisite concentration has also been found at levels as low as 68 percent.**
The percentage of total Turkish imports of rebar to the United States entering the Eastern Tier region was 98.7
percent in 1993, 83.0 percent in 1994, and 77.7 percent in 1995.%° The ratio of Turkish imports to consumption
within the Eastern Tier region was 3.0 percent in 1993, 7.3 percent in 1994, and 9.7 percent in 1995.% The ratio
of Turkish imports to consumption outside the Eastern Tier region was 0.0 percent in 1993, 1.8 percent in 1994,
and 3.0 percent in 1995.5

Based on a comparison of the market share of subject imports in the region to the market share of subject
imports outside of the region, as well as consideration of the proportion of total subject imports that enter the
region, we find that imports of Turkish rebar are concentrated in the region. Therefore we proceed to the issue
of whether there is a reasonable indication of material injury or threat thereof by subject imports on a regional
industry basis.

IV.  DOMESTIC INDUSTRY AND RELATED PARTIES

Based on our finding that a regional industry exists, we define the domestic industry as producers of rebar
within the region. If the Commission determines that a domestic regional producer satisfies the definition of a

% SAA at 190.

¢t SAA at 190. See also Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 614-615 (Ct. Intl
Trade 1993).

2 Texas Crushed Stone, 35 F.3rd 1535 (Fed. Cir. 1994); Cemex, 790 F. Supp. at 292-294 (Ct. Int'l Trade
1992), affd, 989 F.2d 1202 (Fed. Cir. 1993).

& See, e.g., Portland Hydraulic Cement, USITC Pub. 1310 at 10 (99 percent); Offshore Platform Jacket
USITC Pub. 1848 at 10 (100 percent); Sugars and Sirups, USITC Pub. 1047 (March 1980) (96 percent).

¢  See Round White Potatoes, USITC Pub. 1463 at 7; see also SAA at 190. In the final investigation of
cement from Japan, a majority of the Commission found an import concentration level between 61.2 percent and 73.7
percent to be sufficient. Japan Cement, USITC Pub. 2376 at 20 and 21, 48-50, aff'd, although remanded on other
grounds, Mitsubishi Materials, 820 F. Supp. at 615 (Ct. Int'l Trade 1993). See also Venezuela Cement, USITC Pub.
2400 at 10 and 11 (63.5 percent to 100 percent found to be sufficient). Still other Commission determinations have
questioned whether the concentration was sufficient when the percentages of imports ranged from 66.3 percent to 79.2
percent and found insufficient concentration when the imports into the region ranged from 69.2 percent to 80.1 percent.
Compare Certain Welded Carbon Steel Pipes and Tubes from Taiwan, Inv. No. 731-TA-349 (Final), USITC Pub. 1994

(July 1987) and Certain Welded Carbon Steel Pipes and Tubes from the Philippines and Singapore, Inv. Nos. 731-TA-
293,294, 296 (Final), USITC Pub. 1907 at 6 and 7, n. 19 (November 1986).

¢ CRatI-2,PR atI-2. These percentages are based on official Commerce import statistics. The percentages
of total U.S. shipments of Turkish rebar entering the Eastern Tier region, based on questionnaire responses from U.S.
importers by state, was 100 percent in 1993, 79.5 percent in 1994, and 74.9 percent in 1995. Id. atIV-5.

% Table IV-4, CR at IV-4,PR at IV-7 (based on U.S. importers questionnaire responses). Based on official
import statistics, the ratio of Turkish imports to consumption within the Eastern Tier region was 2.9 percent in 1993, 9.6
percent in 1994, and 12.4 percent in 1995. CR atI-2 ,PR at I-2.

§7 Calculated from Tables IV-3, IV-4, and IV-5, CR at IV-6 - IV-9, PR at IV-5 - IV-8. Based on official
import statistics, the ratio of Turkish imports to consumption outside the Eastern Tier region was less than 0.05 percent
in 1993, 2.1 percent in 1994, and 3.8 percent in 1995. CR at1-2, PR atI-2.
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related party,* the Commission may exclude such producer from the domestic regional industry if "appropriate
circumstances" exist.* Exclusion of a related party is within the Commission's discretion based upon the facts
presented in each case.”®

In this investigation, two domestic regional producers, ***"! and Nucor,”* may be related parties. Neither
producer indicated that it was an importer of record of the subject merchandise. However, both producers, or
firms affiliated with the regional producers, reported purchasing, or were alleged to have purchased, imports of
rebar from Turkey during the period of investigation.

The limited information available in this preliminary investigation regarding these purchases of Turkish
imported rebar makes it unclear whether there is a relationship between either of these producers and the importer
or foreign producer sufficient to warrant a conclusion that there is "control" of one over the other within the
meaning of the statute.”> We therefore do not exclude either producer from the industry at this stage, but will
examine further this issue in any final investigation.

¢ A domestic producer is a related party if it is either related to the exporters or importers of subject
merchandise, or is itself an importer of the subject merchandise. Parties are considered to be related if one party directly
or indirectly controls another party, or if both are controlled by a third party. Direct or indirect control exists when "the
party is legally or operationally in a position to exercise restraint or direction over the other party." 19 U.S.C. §
1677(4)(B).

® 19U.S.C. § 1677(4)(B). See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int'l
Trade 1992), aff'd without opinion, 991 F.2d 809 (Fed. Cir. 1993). See, e.g., Certain Carbon Steel Butt-Weld Pipe
Fittings from France, India, Israel, Malaysia, the Republic of Korea, Thailand, the United Kingdom, and Venezuela, Inv.
Nos. 701-TA-360 and 361, 731-TA-688-695 (Final), USITC Pub. 2870 at I-18 (April 1995).

™ Torrington v. United States, 790 F. Supp. at 1168 (Ct. Int'l Trade 1992); Empire Plow Co. v. United States,
675 F. Supp. 1348, 1352-54 (Ct. Int'l Trade 1987); see also S. Rep. No. 249, 96th Cong. 1st Sess. at 83 (1979).

Tt **x* reported purchases from U.S. importers of rebar imported from Turkey and other countries in 1994 and
1995. CR atI1I-21, PR at ITI-16. *** purchases of Turkish imports as a share of total U.S. imports reported in U.S.
importers' questionnaires were *** in 1995. *** questionnaire response and Table IV-1, CR at IV-2, PR at [V-2. ***
indicated that it purchased Turkish imports of rebar to supplement its inventories. CR at III-21, PR at ITI-16. *** isthe
parent firm to ***_ which does business as *** and has rebar facilities outside of the region in ***. CR at III-4 and n.6,
PR at I1I-3 and n.6. While separate mill production and shipment data were not provided by *** for its regional facility,
*%* it is estimated that this regional facility's production accounts for about *** of regional production of rebar in 1995.
Table III-2, n.2, CR at III-9, PR at ITI-6. Whether the Turkish imports were purchased by *** for regional supply is not
known.

72 #** during the period of investigation, an importer of Turkish rebar alleged at the Commission conference
that Nucor's Texas mill purchased Number 3 and Number 4 rebar from that importer in 1994. Tr. at 101 and 134 - 135.
In any final investigation, we will consider the relationship between Nucor's Texas mill and its regional mill, whether
Nucor's purchases were for shipments in the region, and whether Nucor should be considered a related party within the
meaning of the statute.

Compare Certain Carbon Steel Butt-Weld Pipe Fittings from China and Thailand, Inv. Nos. 731-TA-520
and 521 (Final), USITC Pub. 2528 at 12 (June 1992).
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V. CONDITION OF THE REGIONAL INDUSTRY"*

In assessing whether there is a reasonable indication that the regional industry is materially injured or
threatened with material injury by reason of allegedly LTFV imports, we consider all relevant economic factors
that bear on the state of the industry.”” These factors include output, sales, inventories, capacity utilization,
market share, employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital,
and research and development. No single factor is dispositive and all relevant factors are considered "within the
context of the business cycle and conditions of competition that are distinctive to the affected industry."”®

In a regional industry analysis, in contrast to a national industry analysis, the Commission must
determine whether producers of "all or almost all" of the production within the region are being materially injured,
or threatened with material injury, by reason of the subject imports.”” The Court of International Trade has held,
for purposes of determining what percentage of production is sufficient to satisfy the "all or almost all" criterion,
that "a numerical analysis would not be appropriate under the regional injury provision . . . [because] numerous
factors must be considered and a quantitative analysis is inappropriate."’® The CIT, nevertheless, has recognized
that "[u]se of either a straight aggregate or pure plant-by-plant method in determining injury in a regional analysis
is not mandated by statute or case law. . . .[but that] examination of individual plant information can highlight
anomalies that an aggregate analysis would disguise."”®

There are several conditions of competition pertinent to our analysis of the regional rebar industry. First,
several regional producers, accounting for over *** of regional shipments in 1995, internally transferred about
*** of their regional shipments of rebar for the production of the downstream article, fabricated rebar, within the
region in 1995 % Accordingly, we considered the captive production provision of the statute, but determine that

7 In analyzing the condition of the regional industry, Commissioner Rohr applied his percentage of production
analysis to determine whether there was a reasonable indication that producers of all or almost all of regional production
are experiencing material injury. See Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 626 (Ct. Int'l
Trade 1993), aff'g, Gray Portland Cement and Cement Clinker from Japan, Inv. No. 731-TA-461 (Final), USITC Pub.
2376 at 50-65 (April 1991). In this analysis he determines the percentage of production accounted for by each regional
production facility ("producer") and associates that percentage with the performance of the producer under each of the
Commission's statutory indicators of injury. By totaling the percentages associated with performance that he considers
above or below a level reflective of injury, he is able to determine whether the "all or almost all" criteria has been
satisfied. In this preliminary investigation, he used the indicators for each regional production facility. In any final
mvestigation, he will seek briefing from the parties on this methodology and, in particular, whether it is more
appropriate to combine the results of individual facilities to the firm level for purposes of the analysis.

5 19U.S.C. § 1677(7)(C)(i).
% 19U.S.C. § 1677(7)(C)(ii).
7 19U.S.C. § 1677(4)(C).

® Mitsubishi Materials Corp. v. United States, 820 F. Supp. 608, 616 and 617 (Ct. Int'l Trade 1993); Cemex,
S.A. v. United States, 790 F. Supp. 290, 294 (Ct.Int'l Trade 1992), affd, 989 F.2d 1202 (Fed. Cir. 1993).

" Mitsubishi Materials, 820 F. Supp. at 617 and 618 (Ct. Int'l Trade 1993), accord, Mitsubishi Materials
Corp. v. United States, Slip. Op. 96-44 at 13 (Ct. Int'l Trade, Feb. 29, 1996)(aggregate analysis of regional producers
sufficient to satisfy the "all or almost all" standard where industry
conditions were common to each regional producer); Cemex, 790 F. Supp. at 294 and 295 (Ct. Int'l Trade 1992)("to the
extent that some safeguard is required to assure that the “all or almost all' standard is met, it was satisfied by examination
of data regarding individual plants." Id. at 296), affd, 989 F.2d 1202 (Fed. Cir. 1993).

8 CR atIII-13 and Table III-3 at ITI-10, PR at I1I-7 and ITI-10. Two U.S. regional producers, AmeriSteel and

New Jersey Steel, accounted for *** of the captive consumption of rebar in the production of fabricated rebar within the
region during the period of investigation. Id. at ITI-12. AmeriSteel, which accounted for about *** of regional shipments
(continued...)
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the requirements that mandate a captive production analysis are not satisfied.®'

The domestic regional rebar industry both internally consumes significant shipments of the domestic like
product and sells significant shipments of the domestic like product in the merchant market.®* The third statutory
factor, however, which requires that "production of the domestic like product sold in the merchant market is not
generally used in the production of that downstream article," is not satisfied here.®® A significant percentage of
the domestic like product, whether captively consumed or sold in the merchant market, is used in the production
of the same downstream article, fabricated rebar.3* Since one of the three required statutory factors is not
satisfied, we need not consider the other factors.®

Second, the diameter size and length of rebar generally determine its use and the portion of the market
to which it can be sold. While rebar is produced within the region in sizes 3 to 18 and in lengths of up to 60 feet,
Turkish rebar is imported only in the smaller diameter sizes, primarily 3-5, and in the shorter lengths, 20-40
feet.®® Demand for the smaller sizes is estimated to account for about 55 percent of the total market for rebar

8 (...continued)
in 1995, internally transferred between *** of its regional shipments of rebar for the production of fabricated rebar
within the region during the period of investigation; New Jersey Steel, which accounted for almost *** of regional
shipments in 1995, internally transferred between *** of its regional shipments of rebar in the same period. *** also
reported company transfer shipments within the region. CR at III-13 and Table III-3 at I1I-10, PR at III-7 and ITI-10.

8 19U.S.C. § 1677(7)(C)(iv) sets forth the conditions under which the Commission shall "focus primarily on
the merchant market for the domestic like product” in examining market share and the domestic industry's financial
condition. In its analysis, the Commission must find that three statutory factors exist; the third of these factors is that:

(IIT) the production of the domestic like product sold in the merchant market is not generally used in the
production of that downstream article . . . .

19 U.S.C. § 1677(7)(C)Gv).

8 QOver the period of investigation, the regional industry captively consumed for the production of fabricated
rebar *** of regional shipments of rebar in 1993, *** in 1994, and *** in 1995. CR at III-13, PR at ITI-10. Similarly,
about *** of regional shipments were sold to the merchant market over the period of investigation. Id. The regional
industry captively consumed for the production of fabricated rebar *** of regional production of rebar in 1993, *** in
1994, and *** in 1995. Calculated from CR at III-13 and Table III-2 at III-9, PR at ITI-7 and III-10.

8  Commissioner Crawford concurs with her colleagues that the third statutory factor is not satisfied.
However, she does not make a finding on whether domestic producers captively consume significant production or sell
significant production to the merchant market.

8  Approximately *** of shipments of rebar by U.S. producers within the Eastern Tier region are sold directly
to fabricators. This estimate does not include rebar that is sold to other customers, such as steel service centers, which
may then sell to fabricators. CR atII-1,n.4, PR atII-1, n.4.

8  While the captive production provision is not applicable here, nothing in the statute or the legislative history
of the URAA precludes the Commission from considering a significant degree of captive production as a condition of
competition. We have regularly recognized that subject imports may affect the merchant market operations of the
industry differently than those operations involving captive production. See generally, e.g., Certain Flat-Rolled Carbon
Steel Products from Argentina, Australia, Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, Japan,
Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom, Inv. Nos.
701-TA-319-332, 334, 446-342, 344, and 347-353 (Final) and Inv. Nos. 731-TA-573-579, 581-592, 594-597, 599-
609, and 612-619 (Final), USITC Pub. 2664 at 15, 17, 22 and 23 (August 1993), aff'd, U.S. Steel Group v. United
States, 873 F. Supp 673 (Ct. Int'l Trade 1994). See also, PVC and Polystyrene Framing Stock, Inv. No. 731-TA-738
(Preliminary), USITC Pub. 2930 at 9-15 (October 1995).

& CRatl-4 andII-1,PR atI-3 and II-1.
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within the region.®” ¥ The pool and patio and residential market is the primary consumer of the smaller sizes.*
There is a substantial demand for these smaller sizes in Puerto Rico, where the building codes require concrete
and cement to be used in residential construction, and in the southern United States, where pools and patios are
most prevalent.®® Subject imports have largely been imported into Puerto Rico throughout the period of
investigation; the volume of subject imports into Puerto Rico increased over the period of investigation, although
imports to Puerto Rico as a share of total Turkish rebar imports into the region declined.®!

Rebar in the longer lengths, 60 feet, is preferred by fabricators to enable efficient cutting of the product
into the necessary lengths with the least waste, thereby limiting the use of subject imports by these customers.*?
Public works projects, which account for almost 64 percent of total sales of rebar, also may be governed by "Buy
America" provisions, which restrict the purchase of imports for these projects. In any event, however, these
projects typically use the larger sizes and longer lengths not supplied by the Turkish importers.*

Third, demand for rebar is tied to demand for concrete structures such as bridges, roads, patios, and
pools; there are few substitutes for rebar in most applications.”* Rebar accounts for a small portion of the total
cost of the end products and is primarily produced from scrap raw material®® As noted previously, rebar has a
low value to weight ratio, and the industry has a practice of equalizing freight, which makes transportation costs
important to the regional producers.*

8 Tr. at 61. Smaller size rebar is more expensive to produce than larger size rebar since its lighter weight per
unit length results in fewer tons produced per hour. Thus, U.S. producers generally add a premium to the standard price
per ton for rebar in the smaller sizes. Turkish importers of rebar, however, charge a standard price with no differential
for size. CR at V-3, PR at V-3.

# Commissioner Crawford gives very little weight to the assertion that the smaller sizes account for such a
large portion of demand. In her view, the following discussion of evidence that fabricators (which account for ***
percent of purchases) prefer longer lengths, that public works projects accounting for almost 64 percent of total sales use
larger sizes and longer lengths not supplied by subject imports, and petitioners' acknowledgment that the smaller sized
subject imports are basically limited to the residential and pool and patio segment of the market indicate that the smaller
sized products account for a substantially smaller portion of the total demand for rebar.

8 CRatIl-1, PR at II-1; Tr. at 27.

% Tr. at 27, 89 and 90. It is estimated that the smaller rebar sizes (3 and 4) account for approximately two-
thirds of the Puerto Rican rebar market. Tr. at 90.

1 The volume of Turkish imports of rebar to the Eastern Tier region that entered Puerto Rico based on
questionnaire responses from U.S. importers by state was: *** in 1993, *** in 1994, and *** in 1995. The percentage
of Turkish imports of rebar to the Eastern Tier region that entered Puerto Rico was: *** in 1993, *** in 1994, and ***
in 1995. Questionnaire responses.

2 Tr. at 33.
% Tr.at59 and 150; CR at II-1, PR at II-1.
% CR atII-3 and II-4, PR at II-2 and II-3.

% CR atII-4, PR at II-3; Tr. at 22, 68-72. Petitioners contend that all of the mini-mills in the region, which
produce rebar and numerous other products, and Turkish rebar producers compete for the same raw material sources.
Id.

% The practice of freight absorption or equalization is not applied to regional sales to Puerto Rico;
transportation costs to Puerto Rico from the Eastern Tier were estimated at 18-20 percent of the total delivered cost of
rebar. Tr. at 129.
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Fourth, the evidence indicates that a number of regional rebar producers have had financial problems
during the period of investigation. For instance, two regional producers filed for bankruptcy,”” and at least one
mill within the region was closed during the period of investigation.*®

The quantity and value of apparent U.S. regional consumption of rebar increased from 1993 to 1995,
with the largest year-to-year increase occurring from 1993 to 1994.%° The increase in value exceeded the increase
in volume over the period of investigation.!®

The regional industry's U.S. shipments of rebar within the region increased during the period of
investigation, but at a lower rate than regional consumption.!® The value of the regional industry's U.S.
shipments within the region followed the same pattern, and, similar to regional consumption, the increase in value
outpaced the increase in volume during the period of investigation.'® Moreover, we note the disparity among
regional shipments of individual regional producers. Regional shipments by one regional producer, *¥**_ *** by
quantity from 1993 to 1995, while regional shipments by the other regional producers either *** than regional
consumption.'® Similar disparities among producers were evident for regional shipments by value, with two
regional producers reporting *** in regional shipments by value at a rate *** than regional consumption, while

%7 Franklin Steel filed for bankruptey in 1994; Commercial Steel filed for bankruptcy in March 1996. CR at
III-4, PR at III-3. Petitioners contend that Commercial Steel, which could only produce the smaller diameter products,
"was among the first to institute a ‘foreign fighter' response to combat Turkish
imports . . . [which] ultimately proved futile as the company declared bankruptcy on March 27, 1996." Petitioners'
Postconference Brief at 5.

8 Tr. at 20 and 32-33. AmeriSteel was on the fringe of bankruptcy in 1992 when it was purchased by a
Japanese firm, has consolidated operations of three mills into the Jacksonville mill after closing two other mills in
Florida in the past several years -- including the Tampa plant, which was closed in 1995 -- and has temporarily shut
down other facilities, such as its Jacksonville mill, to cope with inventory increases. AmeriSteel points to "high-cost
power rates, mistaken equipment decisions or cheap subsidized steel imports" as the reasons for its mill closures. Id.

% Table IV-4, CR at IV-8, PR at IV-7. Based on shipment data provided by U.S. importers in response to
Commission questionnaires, apparent U.S. regional consumption by quantity increased by 7.4 percent from 1993 to
1994, and by 2.8 percent from 1994 to 1995, for an overall increase of 10.4 percent during the period of investigation.
The value of apparent U.S. regional consumption increased by *** from 1993 to 1994, and by *** ﬁom 1994 to 1995,
for an overall increase of *** during the period of investigation. Id.

Official import statistics followed similar trends but are higher than U.S. importer shipments reported in
Commission questionnaire responses. Compare Table IV-4 to Table C-3, CR at IV-8 to C-6, PR at IV-7 to C-6. There
1s a reporting difference of about 25 percent between the two reporting series, which we intend to examine further in any
final investigation. We have used the more conservative numbers based on U.S. importer shipments reported in
Commission responses rather than official import statistics for apparent U.S. regional consumption, market share, and
volume of imports.

1 Table IV-4, CR at IV-8, PR at IV-7.

191 Table I1I-4, CR at I1I-16, PR at III-11. Regional producers' U.S. shipments within the region by quantity
*** from 1993 to 1994, and by *** from 1994 to 1995, for an overall increase of *** during the period of investigation.

12 Table I1I-4, CR at I1I-16, PR at III-11. The value of the regional producers' U.S. shipments within the
region *** from 1993 to 1994, by *** from 1994 to 1995, and had an overall increase of *** during the period of
investigation.

1% Table I1I-4, CR at ITI-16, PR at III-11. Excluding ***, regional producers' shipments within the region by
quantity *** from 1993 to 1995. Id.
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the remaining regional producers reported *** regional shipments by value over the period of investigation.'®
19 The regional industry's share of the regional market for rebar by both quantity and value *** during the period
of investigation.'%

Production capacity numbers may be overstated and capacity utilization numbers are not meaningful
because all regional producers provided production capacity data on the basis of their total capacity to produce
all products, including products not part of the domestic like product, at their regional mills.'”” Production by
regional producers increased during the period of investigation.!® Among individual regional producers,
production changes over the period of investigation varied widely, with *** reported by two producers, and ***
reported by the other four regional producers.’® ''° The year-end inventories held by regional producers by
quantity, and as a percentage of shipments, increased dramatically from 1993 to 1995.1"! *** inventory data
reported by individual regional producers followed similar trends.!!? '3

194 Table III-4, CR at I1I-16, PR at III-11.

1% Commissioner Rohr notes that from 1993 to 1994 three producers, accounting for 51 percent of regional
production, increased their shipments by more than 11 percent; from 1994 to 1995, four producers, accounting for 43
percent of regional production, increased shipments by more than 12 percent; and over the period of investigation, four
producers, accounting for 53 percent of regional production, increased shipments by more than 16 percent. Looking at
the unit value of shipments, Commissioner Rohr finds that five producers, accounting for 27 percent of regional
production, increased the unit value of their shipments by more that 18 percent between 1993 and 1994; between 1994
and 1995, six producers, accounting for 77 percent of regional production, increased the unit value of their shipments by
at least 13 percent; and, over the period of investigation, nine producers, accounting for 76 percent of regional
production, increased the unit value of their shipments by at least 19 percent. He concludes that the shipment indicators
do not support a finding that there is a reasonable indication that producers of all or almost all of regional production are
experiencing material injury.

106 Table IV-4, CR at IV-8, PR at IV-7. The regional industry's share of regional apparent consumption by
quantity was *** in 1993, *** in 1994, and *** in 1995, and by value was *** in 1993, *** in 1994, and *** in 1995.
Id.

17 CR at III-5 and III-6, PR at I1I-3 and I1I-4. Regional producers' production capacity to produce all
products at mills wherein rebar is produced *** from 1993 to 1995. Three of the regional producers reported increases
in capacity and three reported no change during the period of investigation. Table IlI-1, CR at ITI-7, PR at ITI-5.

1% Table III-2, CR at III-9, PR at I1I-6. Production volumes increased by 1.8 percent from 1993 to 1994, by
5.3 percent from 1994 to 1995, and had an overall increase of 7.2 percent during the period of investigation. Id.

19 Table ITI-2, CR at III-9, PR at III-6.

10 Commissioner Rohr notes that between 1993 and 1994 and between 1994 and 1995, four producers,
accounting for 43 percent of regional production, increased production by at least 12 percent; over the period of
investigation five producers, accounting for 63 percent of regional production, increased production by at least 9
percent. He concludes that the production indicator does not support a finding that there is a reasonable indication that
producers of all or almost all of regional production are experiencing material injury.

11 Tables I1-4 and III-5, CR at I1I-16 and I1I-22, PR at I1I-11 and ITI-17. Year-end inventories held by
regional producers declined by 4.8 percent from 1993 to 1994, but increased by 72.0 percent from 1994 to 1995, for an
overall increase of 63.8 percent during the period of investigation. Regional producers' inventories as a percentage of
their regional shipments *** in 1995. Id.

12 Tables I1I-4 and III-5, CR at I1I-16 and II-22, PR at ITI-11 and ITI-17. *** reported a *** in year-end
inventories by quantity of *** from 1993 to 1995; in contrast, *** reported *** in year-end inventories for the same
period. As a percentage of regional shipments, *** year-end inventories ¥** in 1995. Id.

113 Commissioner Rohr notes that between 1993 and 1994, the year end inventories of four producers,
accounting for 49 percent of regional production, actually declined substantially, while between 1994 and 1995,

(continued...)
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The number of production workers, hours worked, and wages paid in the regional industry decreased
from 1993 to 1995; hourly wages paid and productivity increased in the regional industry during the same
period."'* Data for individual regional producers generally followed similar trends, with some minor differences
reported regarding wages paid and productivity.'!* !¢

Most of the financial performance indicators for the regional rebar industry indicated improving
performance throughout the period of investigation.'"” The regional industry's sales increased over the period
of investigation at a rate similar to that of regional consumption by value.!’® ' However, the trends for

113 (__.continued)
inventories of six producers, accounting for 64 percent of regional production, increased substantially. Over the period
of investigation, inventories for two producers, accounting for 25 percent of regional production, declined, while those of
six producers, accounting for 55 percent of regional production, increased substantially. He concludes that the picture
provided by this indicator is somewhat mixed. It does provide support for a finding that the mdustry weakened in 1995
and thus was becoming more vulnerable to the impact of imports.

14 Table I1I-6, CR at I1I-27, PR at I1I-21. The number of production workers *** from 1993 to 1995. Hours
worked *** from 1993 to 1995. Wages paid fluctuated between years, but had an overall *** from 1993 to 1995.
Hourly wages paid *** from 1993 to 1995. Productivity ¥** from 1993 to 1995. Id.

15 Table I1I-6, CR at III-27, PR at III-21. *** reported *** in wages paid for the 1993-1995 period, whereas
the other regional producers and the industry trend reported a ***. *** reported a *** in productivity during the period
of investigation, whereas the other regional producers and the regional industry as a whole reported ***. 1d.

116 Commissioner Rohr notes that the percentage of production analysis reveals that with respect to the
number of workers, between 1993 and 1994 five producers, accounting for 56 percent of regional production showed
decreases in the number of workers, while one producer, accounting for only six percent, showed an increase; between
1994 and 1995 and over the period of investigation six producers, accounting for 71 percent of production, showed a
decrease, while one producer, accounting for nine percent of regional production, showed an increase. The data for
hours worked was roughly similar. The data for total wages and hourly wages were somewhat better but also roughly
similar in that there was a slight deterioration from 1994 to 1995. For productivity, two producers, accounting for 25
percent of production, showed declines, while five producers, accounting for 47 percent of production, improved from
1993 to 1994; from 1994 to 1995, one producer, accounting for 4 percent of regional production, showed a decline
while six producers, accounting for 76 percent of production, showed increases; and over the period of investigation,
two producers, accounting for 28 percent of regional production, had declining productivity, while five producers,
accounting for 52 percent of regional production, increased their productivity. With respect to unit labor costs, between
1993 and 1994, five producers, accounting for 41 percent of regional
production, showed declines in unit cost, while two producers, accounting for 31 percent of regional production, reveal
increasing costs; from 1994 to 1995, five producers, accounting for 74 percent of regional production, had declining
costs while the unit cost of only one producer, accounting for two percent of production, increased; over the period of
investigation, five producers, accounting for 52 percent of production, had declining unit costs, while one, accounting for
24 percent of regional production, had increasing unit costs.

Interpreting this data, Commissioner Rohr finds that it shows an industry whose labor situation is not good, but
with significant anomalies in the performance of some producers. It does not provide significant support for a finding
that producers of all or almost all of regional production are currently experiencing material injury. In many cases,
however, performance for 1995 appears somewhat worse than for 1994, thus lending support to a finding that the
vulnerability of the industry is increasing.

17 We do not have financial data for a number of regional producers, including one firm, ***, that accounted
for almost *** of regional production in 1995. In any final investigation, we will actively seek this information from all
regional producers.

12 The regional industry's net sales by value increased by *** from 1993 to 1995, while apparent U.S.
regional consumption by value increased by *** in the same period. Tables VI-7 and IV-4, CR at VI-8 and IV-8, PR at
(continued...)
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individual regional producers' sales over the period of investigation varied widely, with *** sales trends consistent
in direction and degree with those of the regional industry overall.'® Gross profits and operating income of the
regional rebar industry improved from 1993 to 1995.!# The industry, moreover, experienced gross profits in
each year of the period, but experienced operating losses for the first two years.'? However, we note the extreme
disparity in financial performance among individual regional producers in 1995. *** financial performance,
particularly operating income, *** 1994 financial performance, and *** regional producers throughout the period
of investigation.!? 14

Sales in 1993 and 1994 were not sufficient to cover production costs, which increased from 1993 to 1995

18 (_.continued)
VI-5 and IV-7.

19 Commissioner Rohr notes that between 1993 and 1994, the net sales of two producers, accounting for 14
percent of regional production, declined, while the net sales of three producers, accounting for 34 percent of regional
production, increased by more than 10 percent; between 1994 and 1995, net sales of four producers, accounting for 36
percent of regional production, declined, while the net sales of three producers, accounting for 30 percent of regional
production, increased substantially; and over the period of investigation, net sales of two producers, accounting for two
percent of regional production, declined substantially while those of four producers, accounting for 31 percent of
regional production, increased substantially. He concludes that this indicator does not support an affirmative finding, but
again notes that data for 1995 appears to indicate some weakening of the industry.

120 %% from 1993 to 1995; *** over the period of investigation; and *** over the same period. Table VI-7,
CR at VI-8, PR at VI-5.

121 Table VI-1, CR at VI-2, PR at VI-1. The regional industry's gross profits increased by *** from 1993 to
1994 and by *** from 1994 to 1995. The regional industry's operating losses decreased by *** from 1993 to 1994, and
the industry's operating performance went from operating losses in 1994 to operating income in 1995.

122 Gross profits for the regional rebar industry as a share of net sales were *** in 1993, *** in 1994, and ***
in 1995. Moreover, operating income for this industry as a share of net sales increased from operating losses of *** in
1993 and *** in 1994, to operating income of *** in 1995. Table VI-1, CR at VI-2, PR at VI-1.

12 Table VI-7, CR at VI-8, PR at VI-5. ***

124 Commissioner Rohr notes that he looked at the profitability of the regional industry in the percentage of
production analysis both in terms of overall operating income and the operating income margins (OIM). He examined
the OIM both absolutely and in terms of its year to year changes. With respect to operating income itself, from 1993 to
1994, the operating income of four producers, accounting for 36 percent of regional production, declined, while that of
two producers, accounting for 14 percent of regional production, showed significant increases; from 1994 to 1995, five
producers, accounting for 36 percent of regional production, had serious declines in operating income, while two others,
accounting for 41 percent of regional production, had significant increases in their operating incomes.

With respect to the OIMs of the regional producers, in 1993, five producers had negative OIMs and none of the
eight regional producers reporting financial data to us, accounting for 73 percent of regional production, had an OIM
over **¥*_In 1994, ***_In 1995, three producers, accounting for 36 percent of regional production, had negative
OIMs, but three other producers, accounting for 31 percent of regional production, had OIMs in excess of 10 percent.

With respect to changes in the OIM between 1993 and 1994, four producers, accounting for 45 percent of
regional production, had declines in their OIMs, while two other producers, accounting for 18 percent of regional
production increased their OIMs by over 10 percentage points; between 1994 and 1995, no producers reported declines
in their OIMs, while four producers,
accounting for 65 percent of production, showed increases in their OIMs of more than 10 percentage points; and, over
the period of investigation, one producer, accounting for 24 percent of regional production, reported a decline in its
OIM, while four producers, accounting for 42 percent of regional production, increased their OIMs by 10 percentage
points or more. I cannot conclude from this data that the profitability indicators provide a reasonable indication that
producers of all or almost all of regional production are experiencing material injury.
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(due mainly to an increase in the price of scrap), resulting in a *** increase in the unit COGS over this period.'?
Selling costs also rose by about *** over the period of investigation.’* The increase in the average selling price
exceeded the cost increases over the period of investigation, however, resulting in aggregate profitability in
1995.127 Finally, capital expenditures by the regional rebar industry declined from 1993 to 1995, and ***
research and development expenditures were reported for the same period.!2® 129 1%

VL NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF ALLEGEDLY
LTFV IMPORTS"!

In preliminary antidumping duty investigations, the Commission determines whether there is a reasonable
indication that an industry in the United States is materially injured by reason of the imports under
investigation.'* In making this determination, the Commission must consider the volume of imports, their effect
on prices for the domestic like product, and their impact on regional producers of the domestic like product, but
only in the context of U.S. production operations.'* Moreover, as previously noted in a regional industry
analysis, the Commission must determine whether producers of "all or almost all" of the production within the
region are materially injured by reason of the subject imports.

Although the Commission may consider causes of injury to the industry other than the allegedly LTFV
imports, it is not to weigh causes.'** 13 136

' CRat VI-1, PR at VI-1.
126 CR at VI-1, PR at VI-1.

127 Table VI-1, CR at VI-3, PR at VI-1. Thus, as a share of net sales, the regional industry's cost of goods sold
(COGS) and selling, general, and administrative (SG&A) expenses declined slightly from 1993 to 1995. The regional
industry's COGS as a share of net sales was *** in 1993, *** in 1994, and *** in 1995. The regional industry's SG&A
expenses as a share of net sales were *** in 1993, *** in 1994, and *** in 1995. Id. The regional industry's unit
COGS increased by *** from 1993 to 1995. The regional industry's unit sales value increased by *** from 1993 to
1995. The regional industry's unit SG&A expenses also increased from 1993 to 1995. Table VI-2, CR at VI-3, PR at
VI-1.

122 Table C-3, CR at C-7, PR at C-7. Capital expenditures declined by *** from 1993 to 1995.

12 Based on examination of the statutory factors and his percentage of production analysis, Commissioner
Rohr determines that producers of all or almost all of regional production are not experiencing material injury but that
there is a reasonable indication that this industry is vulnerable to the effects of the subject imports. Therefore,
Commissioner Rohr proceeds to a threat of material injury analysis. ,

130 Based on his examination of the relevant statutory factors, Commissioner Newquist concludes that the
regional rebar industry is not experiencing material injury but that there is a reasonable indication that this industry
is vulnerable to the continuing adverse effects of allegedly unfair imports. Accordingly, Commissioner Newquist
proceeds directly to a threat of material injury analysis.

1 Commissioner Rohr and Commissioner Newquist do not join in this section of the Commission's opinion.

32 19U.S.C. § 1673b(a). The statute defines "material injury" as "harm which is not inconsequential,
immaterial or unimportant." 19 U.S.C. § 1677(7)(A).

133 19U.S.C. § 1677(7)B)(1). The Commission "may consider such other economic factors as are relevant to
the determination” but shall "identify each [such] factor . . . and explain in full its relevance to the determination.” 19
U.S.C. § 1677(T)(B). ”

134 See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int'l Trade 1988).
Alternative causes may include the following:

(continued...)
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For the reasons discussed below, we find that there is no reasonable indication that the producers of "all
or almost all" production within the region are materially injured by reason of allegedly LTFV imports of rebar
from Turkey.

A, Volume of Imports

The volume and market share of subject imports in the Eastern Tier region increased dramatically
throughout the period of investigation.'* Subject imports of rebar within the region by quantity were 48,362
short tons in 1993, 127,603 short tons in 1994, and 174,009 short tons in 1995.1% Subject imports of rebar by
value were $16.8 million in 1993, $37.2 million in 1994, and $50.8 million in 1995.1* The regional market share
held by subject imports by quantity was: 3.0 percent in 1993; 7.3 percent in 1994; and 9.7 percent in 1995.4°
Regional market share by value for subject imports was: 3.8 percent in 1993; 7.3 percent in 1994; and 9.1
percent in 1995.14

The volume of subject imports into the region increased at a substantially faster rate than did apparent

134 (_..continued)

[TThe volume and prices of imports sold at fair value, contraction in demand or changes in patterns of
consumption, trade, restrictive practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity of the domestic industry.

S. Rep. No. 249, 96th Cong., 1st Sess. 74 (1979). Similar language is
contained in the House Report. HR. Rep. No. 317, 96th Cong., 1st Sess. 46-47 (1979).

135 For Chairman Watson's interpretation of the statutory requirement regarding causation, see Certain
Calcium Aluminate Cement Clinker from France, Inv. No. 731-TA-645 (Final), USITC Pub. 2772 at I-14 n.68 (May
1994).

136 Commissioner Crawford notes that the statute requires that the Commission determine whether a domestic
industry is "materially injured by reason of" the allegedly LTFV imports. She finds that the clear meaning of the statute
is to require a determination of whether the domestic industry is materially injured by reason of allegedly L TEV imports,
not by reason of the allegedly LTFV imports among other things. Many, if not most, domestic industries are subject to
injury from more than one economic factor. Of these factors, there may be more than one that independently are causing
material injury to the domestic industry. It is assumed in the legislative history that the "ITC will consider information
which indicates that harm is caused by factors other than less-than-fair-value imports." S. Rep. No. 249, 96th Cong., 1st
Sess. 75 (1979). However, the legislative history makes it clear that the Commission is not to weigh or prioritize the
factors that are independently causing material injury. Id. at 74; HR. Rep. No. 317, 96th Cong., 1st Sess. 46-47 (1979).
The Commission is not to determine if the allegedly LTFV imports are "the principal, a substantial or a significant cause
of material injury." S. Rep. No. 96-249 at 74 (1979). Rather, it is to determine whether any injury "by reason of" the
allegedly LTFV imports is material. That is, the Commission must determine if the subject imports are causing material
injury to the domestic industry. "When determining the effect of imports on the domestic industry, the Commission must
consider all relevant factors that can demonstrate if unfairly traded imports are materially injuring the domestic industry."
S. Rep. No. 71, 100th Cong., 1st Sess. 116 (1987) (emphasis added).

37 Tables IV-3 and IV-4, CR at IV-6 and IV-8, PR at IV-5 and IV-7.

133 Table IV-3, CR atIV-6, PR at IV-5.

139 Table IV-3, CR atIV-6, PR at IV-5.

140 Table IV-4, CR atIV-8, PR atIV-7.

141 TableIV-4, CR atIV-8, PR atIV-7.
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consumption in the region during the period of investigation.'*> Regional producers continued to hold a large,
but generally declining, share of the regional market for rebar in terms of both quantity and value throughout the
period of investigation.!”® Moreover, the increase in market penetration by subject imports was limited to certain
market segments (i.e., Puerto Rico and the smaller sizes of rebar) where subject imports were concentrated.'*

Based on the foregoing, we conclude that the volume of subject imports and their market share, as well
as the increases in those imports, are significant.

B. Price Effects of Imports

Evidence on the preliminary record indicates that subject imports and the domestic like product of the
same size are generally interchangeable'* 1“6 when used in the same application. However, imports of Turkish
rebar are limited to the smaller diameter and shorter lengths'* that generally are not used by fabricators or in
public works projects.’*® Producers and importers generally considered the domestic regional product and the
subject imports to be comparable with regard to most factors, such as product quality, although importers did
note some deficiencies in Turkish rebar regarding availability, product range, lead times, technical support,
volume requirements, and rust or shipping damage.*® %

142 The volume of subject imports within the region increased by *** from 1993 to 1994, by *** from 1994 to
1995, and had an overall increase of *** during the period of investigation. Table C-4, CR at C-8, PR at C-8. In
contrast, apparent consumption within the region by quantity increased by 7.4 percent from 1993 to 1994, by 2.8
percent from 1994 to 1995, and had an overall increase of 10.4 percent during the period of investigation. Id.

43 The regional market share by quantity held by the regional producers was: *** in 1993; *** jn 1994; ¥
in 1995. The regional industry's market share by value was: *** in 1993; *** in 1994; *** in 1995. Table IV-4, CR
atIV-8 PR atIV-7.

144 The percentage of Turkish imports of rebar to the Eastern Tier region that entered Puerto Rico, based on
questionnaire responses from U.S. importers by state, was *** in 1993, *** in 1994, and *** in 1995. Turkish imports
are concentrated in the smaller-sized rebar in shorter lengths, which primarily serve one portion of the market, the pool
and patio and residential market. This market, which is estimated to be about 55 percent of the rebar market, is
particularly large in Puerto Rico and in the southern United States. CR atII-1, PR atII-1; Tr. at 60 and 61.
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