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UNITED STATES TARIFF COMMISSION
Washington

In the matter of an investigation § Docket No. 18

with regard to the importation or |

domestic sale of certain foreign- 0 Section 337

manufactured, self-closing 0

containers. § Tariff Act of 1930, as amended
Introduction

On June 2, 1960, the Tariff Commission received a complaint under
gection 337 of the Tariff Act of 1930, as amended (19 U.S.C. 133751{
filed by the Quikey Manufacturing Company, Inc. of Akron, Ohio (herein-
after called "Quikey"). 1In the complaint Quikey alleged that certain
foreign-manufactured, self-closing containers (also known assqueeze-type
coin purses) embodying or containing the invention disclosed in complain-
ant's United States Reissue Patent No. 24,166 were being imported iﬁto
the United States and sold domestically without license from the patent
holder, and that as a result unfair methods of competition were being
employed or unfair acts were being committed which had caused and would
continue to cause substantial injury to complainant:g/

On June 21, 1960, the Commission initiated a preliminary investiga-
tion to determine (1) whether the institution of a full investigation

under section 337 was warranted and (2) whether the issuance of a tempo-

rary order of exclusion from entry under section 337(f) was warranted.

1/ Section 337 1is set forth in this report, See Appendix A, page 46.
2/ A motion to amend the original complaint was received by the

‘:Coymission on June 15, 1960 and was granted on June 21, 1960.
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Public notice regarding receipt of the complaint as amended and initia-

tion of the preliminary investigation was published in the Federal Register

for June 25, 1960 (25 F.R. 5894 ) and in the Treasury Decisions for June

30, 1960, and was bbsted at the offices of the Commission in Washington,
D.C. and New York City. The notice afforded interested persons an oppor-
tunity to submit their views regarding the subject mattetr of the inquiry
to the Commission in writing not later than July 15, 1960. The only
respondent named in the complaint, Kroll Trading Company (hereinafter
called "Kroll"), submitted a written statement. No other interested
party submitted a statement.

On June 14, 1961, the Commission ordered a full investigation for
the purposes of section 337 with regard to imported self-closing contain-
ers which are made in accordance with, embody, employ, or contain the
invention disclosed in the complainant's patent, and ordered a publié
hearing to be held in connection with the investigation on September
12, 1961. A public notice regarding institution of the investigation

and scheduling of the hearing was published in the Federal Register for

June 20, 1961 (26 F.R. 5482) and in the Treasury Decisions for June 22,

1961, and was posted at the offices of the Commission. The notice
provided that all persons concerned--those who entered an appearance

fn accordance with the Commission's rules--would be afforded an oppor-
tunity to be present, to produce evidence, and to be heard concerning

the subject matter offgpevinvestigation. A copy of the amended complaint
and of the notice were sent to Kroll and to each other importer or con-

signee believed to have an interest in the investigation. Kroll was

. 1 1w e P
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glven 30 days within which to submit a written answer and to shoﬁ cause,
if any, why the provisions of section 337 should not be applied with
respect to the unfair methods of competition and unfair acts alleged

in the amended co%plaint. The written statement submitted by Kroll
during the preliminary inquiry was resubmitted by Kroll as its written
answer. The other importers or consignees were given 30 days within
which to submit written statements as to why the provisions of section
337 should not be applied with respect to foreign-manufactured, self-
closing containers of the kind imported and/or sold domestically by them.
No such statements were received.

On June 22, 1961, the Commissioﬁl{ransmitted a report to the Prgéi-
dent récommending that he request the Secretary of the Treasury to exclude
certain self-closing containers from entry into the United States, except
under bond, pending completion of the Commission's investigation. The
Commission was later advised that the President had decided not to issue
a temporary exclusion order.

On August 1, 1961, the Commission postponed the hearing until
October 3, 1961. A public notice regarding the postponement was pub-

lished in the Treasury Decisions for August 3, 1961 and in the Federal

Register for August 4, 1961 (26 F.R, 7026), and was posted at the offices
of the Commission.

On October 3, 1961, the hearing was held. Quikey and Kroll were
the only interested_gﬁrpées participating. At the conclusion of the
hearing Quikey and Kroll were granted leave to file briefs before

November 13, 1961. A brief was filed by Quikey only.

1/ The present Chairman was not then a member of the Commission.
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n March 8, 1962, the Commission found that violations of section
d been committed.

n accordance with the statutory requirements, testimony at the

g was reduced to writing, and a transcript thereof, together with

ndings and recommendation of the Commission, form the official

i TR L Y Wi

§§'

of the proceedings and findings in this investigation. .
1/
Findings of the Commission

,{iy,e,‘ o

ited States Reissue Patent No. 24,166 is a current patent, and it
t been held invalid by a court of competent jurisdiction.

1 February 2, 1954, United States Patent No. 2,667,906 for a '"Self-
3 Container" was issued to Benjamin Stiller. The invention relates

»ntainer for coins, keys, or like objects, and in particular to a

:ce construction of rubber-like material having a slit in one face

S NI eI e

‘esponds to pressure applied lengthwise of the slit to provide a

itial opening for placing articles in the container or removing

lerefrom. On June 12, 1956 the original patent was surrendered,

ted States Reissue Patent No. 24,166, embodying certain additions

deletions from the original patent, was issued in place of the
2/
1 patent. On December 31, 1959 the patentee assigned his entire

title, and interest in the reissue patent to Quikey.

airman Dorfman finds that on the basis of all available evidence

ot shown that the cffect or tendency of the imports of self-
containers is to destroy or substantially injure the industry

ng such articles in the United States. He thus deems it unneces-
make further findings. His separate statement begins at page 22
report. -

2 reissue patent will remain in effect for 17 years from the date
1ance of the original patent, i.e., until February 2, 1971.
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On May 27, 1959, after contested litigation, the United States

hl

District Court for the Northern District of Ohio found that the patent
1/
is valid and was infringed. On May 2, 1960, the United States Court of

Appeals for the Sixth Circuit affirmed the judgment of the District Court,

and remanded the cause for further proceedings not inconsistent with its
2/ 3/
order. On October 10, 1961, the Supreme Court denied certiorari.

In light of the foregoing, it appears that the patent involved in
the subject investigation is current and has not been held invalid by a
court of competent jurisdiction.

2, Unfair methods of competition are being employed or unfair acts are
being committed in that certain self-closing containers (squeeze-type coin
purses) which are manufactured in Hong Kong and Japan and embody or contain
the invention disclosed in United States Reissue Patent No. 24,166 are
being imported into the United States or sold domestically without license
from the registered owner of the patent.

If an article manufactured in a foreign country is made in accordance
with, embodies, employs, or contains the invention disclosed in a current

United States patent that has not been held invalid by a court of competent

1/ Squeez-A-Purse Corp. v. Stiller, 175 F. Supp. 667 (N.D. Ohio, 1959).

2/ Squeez -A-Purse Corp. v. Stiller, 280 F. 2d 424 (6th Cir., 1960).
Upon remand, the District Court entered a judgment differing in a number
of material respects from its original judgment. This occasioned another
appeal, which resulted in an order that the final judgment should conform

» in all material respects to the original judgment which had been affirmed.

See Stiller v. Squeez-A-Purse Corp., 296 F. 2d 504 (6th Cir. 1961).

3/ Squeez-A-Purse Corp. v. Stiller, 364 U.S. 828, 81 S. Ct. 67, 5 L. Ed.
2d 56 (1961).
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Jurisdiction, it is an unfair method of competition or unfair act, within
the meaning of section 337 of the Tariff Act of 1930, to import such
article into the United States or sell it domestically without license
from the registered owner of the patent. This determination is in accord
with the applicable decisions of the United States Court of Customs and

Patent Appeals. See In re Von Clemm, 43 C.C.P.A. (Customs) 56, 229 F, i

2d 441, 443 (1955); In re Orion Co., 22 C.C.P.A. (Customs) 149, T.D. 47123, |

71 F. 2d 458, 465 (1934); and In re Northern Pigment Co., 22 C.C.P.A,

(Customs) 166, T.D. 47124, 71 F. 2d 447, 455 (1934). See also Frischer

£y
fis
Cos
*

"

ki
b
*
Pl
3

& Co., Inc. v. Bakelite Corporation, 17 C.C.P.A. (Customs) 494, T.D, 43964,

39 F. 2d 247, 260, cert. den. 282 U.S. 852, 51 S. Ct. 29, 75 L. Ed. 755

ey e i

(1930).

The basic concept of United States Reissue Patent No. 24,166 is set f %;
forth in claim 1 of the patent as follows: A quick opening and self-closing “
container for articles comprising a unitary envelope of material having
elastic properties similar to those of soft rubber, said envelope defininé
a substantially fully closed interior volume having depth relatively small
in comparison t§ dimensions transverse to its depth, and having a substan-
tially transverse normally closed slit on one face extending from periphery
to an opposite periphery. The remaining claims of the patent are'of vary-
ing scope from claim 1.

A detailed Patent Study is presented in this report. (Sce appendix B,

1/

page 49.) As the Patent Study reveals, the Tariff Commission finds that .

1/ Chairman Dorfman does not consider it necessary to participate in the
patent study or findings based thereon. See fn. 1, p. 4.
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claims of the patent read on (i.e., are embodied or contained in) the
following:

(a) self-closing containers manufactured in Hong Kong
by the China Plastics Company, Inc., imported into the United :
States from December 1959 through 1961, sold domestically, and :
represented by Complainant's Exhibit G and Respondent's Exhib-
its 1 and 2; 1/

PRk A g BT e TR, WM
e -

; (b) self-closing containers manufactured in Japan by Fujiya
’ Seika, imported into the United States during 1960, sold domes- i
i tically, and represented by Complainant's Exhibits H and II;

2 (c) self-closing containers manufactured in Japan, exported
) by the Japan Bicycle Exporters Association, imported into the

j United States during 1962, and represented by the Commission's

E Exhibit 4;

(d) self-closing containers manufactured in Hong Kong by
the Empire Trading Company, Ltd., imported into the United States
during 1960 and 1961, sold domestically, and represented by the
Commission's Exhibits 5 and 6;

(e) self-closing containers manufactured in Hong Kong by the i
Wong Hau Plastic Works and Trading Company, imported into the
United States during 1961, sold domestically, and represented by
the Commission's Exhibit 7; and I

(f) self-closing containers manufactured in Hong Kong by the P
United Manufacturers Trading Corporation, imported into the United
States during 1961, sold domestically, and represented by the
Commission's Exhibit 8.

»

SENREE .

i

g e O

B 1/ The General Manager of the China Plastics Company admits that the
BEpeneral appearance and functional use of his product are the same as those
;j!the patented product. See Foreign Service Despatch 442, dated December
’ 1960.

1
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3. An industry in the United States manufactures and sells self-
closing containers (squecze-type coin purses) under the authority
of, and embodying or containing the invention disclosed in, United
States Reissue Patent No. 24,166, and such industry is efficiently
and economically operated.

The domestic industry affected by the importation and domestic
sales of the self-closing containers or coin purses in question is
the industry legally entitled to manufacture and sell containers of
the type described in U.S. Reissue Patent No. 2h,166. Since complain-
ant is the sole owner of this patent, has not licensed any individ-
ual or firm to produce containers under the patent, and produces i/
and sells containers which (as revealed in the Patent Study) embody
or employ the invention disclosed in the patent, this company con-
stitutes an "industry *¥* in the United States" within the meaning of
section 337 for purposes of this investigation.

Only an “efficiently and economically operated" industry can
qualify for relief under section 337. Respondent Kroll claims that
the dipping process for the manufacture of various plastic products
was in use for many years but, because of its relatively high cost,
has been supplanted in large degree by the more economical process of
blow molding. It is asserted that the domestic industry, in failing
to convert from hand dipping to the machine method cf blow molding

has failed to exploit an opportunity to reduce its production costs

l7iThe basic patented containers are made for Quikey by a firm under
contract to Quikeys Quikey then performs such finishing operations as
printing, chaining, carding, and packaging.
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to a level comparable with those of the blow-molded purses imported

by Kroll, and therefore cannot qualify as an "efficiently and econom-
ically operated' industry eligible for relief under the statute. Com-
plainant replies that it has investigated the blow-molding method and
also the method of injection molding, and has concluded that it can pro-
duce a better product by the dipping process. Complainant further states

that maintaining the high quality of its product has been of primary im-

portance to the domestic industry, thus implying that eny small savings
' that might be possible through the use of a different but technically
i less satisfactory process are not policy controlling. Moreover, Quikey
; asserts, its dipping process is not a hand method of prbduction, as
claimed by Kroll, since 80 or 90 purses are dipped et one time.

Quikey has steadily made reductions in the prices of its product

1/
during a period of years in which ite costs for labor and materials were i

constantly increasing.

On the basis of all of the available evidence, including financial ‘ §
{ records submitted in confidence, the Commission concludes that the do-
mestic industry is "efficiently and economically operated' within the

meaning of section 337.

1/ See page 18 of this report.
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4. The effect or tendency of the unfair methods of competition being
employed or unfair acts being committed in the importation or domestic
sale of the foreign-manufactured, self-closing containers (squeeze-type

coin purses) in question is to substantially injure an industry in the
United States.

"Effect or tendency". It has been established that foreign-made,

self-closing containers embodying or containing the invention disclosed
in United States Reissue Patent No. 24,166 are being imported into the
United States or sold in the domestic market in competition with similar
containers produced in this country for the account of the owner of the
patent, and that such importation or sale is without license from the
owner of the patent. It has also been established that the patented con-
tainers are produced in the United States by an efficiently and economi-
eally operated industry. There remains, therefore, the question of
vhether the "effect or tendency" of the unfair methods of competition or
unfair actsArepresented by the fact of such importation or sale is'to
‘destroy or substantially injure" the said industry.

We believe the record shows amply that the domestic industry con-
cerned has been substantially injured by reason of the importation or

mestic sale of the foreign-produced containers. In any event, there

*in be no question that the importation or domestic sale of the patented

" ntainers has a "tendency" to substantially injure the industry, and

it such "tendency” alone is suflicient to warrant relief under the

statute. (See In re Von Clemm, supra.)




11

Production and sales. Quikey has been producing and selling self-

closing coin purses for about 11 years. Beginning in 1951 (the first
year of operation) production and sales of its containers increased
rapidly, reaching a peak in 1955, Thereafter, they declined in every
year until 1959, when a small increase over the preceding year was re-
corded, The dowrmward trend was resumed in 1960 and continued through
1961,

Among the factors contributing to the decline in sales by Quikey
has been the competition offered by purses produced by other compénies
in the United States in contravention of the patent, and by purses im-
ported from Jagpan and Hong Kong, In several instances the Quikey com-
pany has succeeded through 1itigation in putting a stop to infringing
domestic production, Infringement proceedings before the federal
courts, however, are inadequate to prevent illegal importatlons, As
the Commission's investigation disclosed, Kroll has not been the only
importer of patented containers: there have been many. A Jjudicial
decres against one dealer would have no binding effect upon others; a
mltiplicity of suits would be necessary, usually attended by high
costs and the realization of only small damages in each case and offering
little 1likellhood that all infringing importers and dealers in the

imported containers could be reached,

g
!
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Channels of distribution, About 75 percent of the coin purses pro-

duced by Quikey and sold in the United States are distributed through

the advertising specialty field, The advertising speciallst sollelts
orders from banks, building and loan associations, filling stations, etc,
lis then orders the purses from Quikey, and they are delivered with the
customer's advertising matter printed thereon, The purses are used by
the‘customer as Y"giveaways" to build goodwill for his business,

The remainder of Quikey's production is marketed through Jobbers to
the retail trade——mostly five-and-ten-cent stores, Some of the purses
marketed in this manner bear no printed material; others are imprinted
with various designs such as public bulldings, monmuments, etc., and are
sold as souvenirs,

It appears that no imported self-closing purses have thus far been
maz:keted in the United States as advertising specialties., It is alleged
that one reason is the difficulty in effecting adjustments when errors
are made in the primting of advertising copy; such adjustments, it is
said, are more difficult to make when the printing is done abroad or
oven in the United Stabes on imported purses, 1/ Therefore, all of the
imported purses marketed in this country thus far have been sold across

the counter as novelty items, However, the Commission believes that imn

1/ De Jong, Transcript, pp. 11, 1232k,

e e gt e
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the absence of an exclusion order imports may enter the édvgftising
fleld as well as the field of retail sales. The advertising field
s too large and the profit possibilities are too attractive to be
reglected ._]:/

Imports. Imports of the self-closing contalners or purses 1n ques-
tion are dutiable at 20 percent ad valorem under paragraph 1531 of the
fariff Act of 1930 by virtue of their similitude, under the provisions
>f paragraph 1559, to coin or change purses made of leather. Since
Imports of the purses are not separately reported in import statistics,

the Tariff Commission in August 1960 requested the U. S. Bureau of

(ustoms to report to the Cormission on all imports at certain ports

2/

ofentrylof coin purses which closely resemble those produced by Quikey.
Information was also requested from importers already known to the
.Commission and from those whose identity was disclosed by records of

the Bureau of Customs. The information thus derived indicates that
{mports of the purses in question amounted to 5,500 gross in 1960 and
1,342 gross in 1961. A comparison of the volume of imports with that

of sales by the domestic industry in 1960 or 1961 may not be published
because sales data for those years were received by the Commission in
confidence. It may be said, however, that imports in 1960 were equiva-

lent to about 21 percent of the domestic industry's

1/ See pp. 19-20 for further comment. .
2/ In August 1961 this request was expanded to include such imports
at all ports of entry, retroactive to Jan. 1, 1960.
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total sales, and to 8! percent of its sules across the counter, in 1958,
the lust year for which non-confidential sales dote arve available, If

the general trend in domestic sales continues downward, as it has sinco
1955, these ratios of course will rise ecven vithout #n increase in im-
ports; and if the downward trend in sales is accompanied by the increases
in imports which may well be expected in the absence of an exclusion ordes,
there is a strong probavility that the domestic industry will lose the
major part of its market,

The heavy decline in imports in 1961 was doubtless due to the un-
certainties arising from the presgnt investigation; importers naturally
would‘be reluctant to place orders so long as the possibility existed that
an exclusion order wculd be applied to imports. The decline therefore
should not be regurdcd as anything more than u temporary lessening of the
threat posed to the domestic industry by the importution of the purses in
question.

All imports in 1960 und 1961 i/ of the self-closing purses of the
kind under discussion oripginuted in Jopan wnd Hong Kong. Some of these
purses are smaller than the Quikoin (trade nume for Quikey's purse) and,
although embodying the invention disclosed in the patent, would ordinarily
not be mistaken for the Quikoin; others, however, ure of approximately

the same size and shape as the Quikoin and are distingulshable from it only

l/fone import shipment is repovted to have heen received in December 14, ..
With this one exception, there is no evidence of any shipments before 1960.
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18 8 resulp“of clo;e examination. All of the imported purses-and Quikey's
murse serve the same purpose, und when the imports are sold domesticully
at about half thé price of the Quikoin, as they were in 1960 and' 1961,

*hey offer severe competition to the patented product.

Future imports. Before the present investigution was ordered, the

iomestic industry attempted through diplomatic channels to obtain protec-
tion against the "infringing" imports. As a result of these endeavors,

the American Commercial Attache in Tokyo reported in 1960 that the Japa-
nese Ministry of International Trade and Industry became convinced in

June 1960 that the export to the United States of certain Japanese-made
:ontainers or purses of the self-closing variety constituted & patent "in-
hdngemeht" and, in conformity with its usual practice in such cases, gave
assurances that it would issue orders to the known manufacturers and to any
shippers found handling the products to cease exportation to the United

States immediately. i/ This kind of control of course has its limitations.

These plastic containers can easily be made in « large variety of designs,

sizes, etc., and the Japanese officials cannot be expected to be so famil-

tar with the various claims of the Cuikey patent that they can always un-

erringly detect instunces of "infringement. E/

1/ Foreign Service Despatch 1537 dated June 28, 1960.

5/ The U.S. Bureau of Customs has advised the Commission that a shipment
»f coin purses very similer to the CQuikoin, manufactured in Japan, were en-
tered in Junuury 1962, Investigation disclosed that this shipment was sup-
plied to the importer without charge. Advertising matter was imprinted on
the coin purses, and they were exported for distribution as gifts to bicycle

- Zeulers. It is not known whether this shipment escaped attention of the ex-

port-control authorities, or whether it wus approved for export because of
its noncommercial charucter.
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No system exists in Hong Kong to control the export of products that
may have been produced and exported under conditions involving "infringe-
ment" of a U.S. ¥xtcnt. The principui Hong Kong producer, when first ap-
proached upon the mutter, categgrically refused to cease shipments toc the-
United States whenever he might receive orders. Later in the year, how-
ever, he admitted thut his purse, although made by a different process,
was the same as the Quikey purse in general appearance and use, and stated
that he was prepared to cease shipping to the United States if he received
evidence that the process of manufucture was immaterial to the question of
"infringement," 1/ Although such evidence wus supplied to this producer
through the office of the American Consul in Hong Kong, 2/ it seems clear
that- future U.S. imports from all Hong Kong scurces will continue to be
at the discretion of either the manufucturer or the Jjobber to whom he
might sell his product unless an exclusion order is issued pursuant to
section 337. If the coin purses in question ure exported freely from
Hong Kong and permitted to enter the United States without restriction,
the Japunese authorities may understundably become reluctant to continue
their embargo on exports from Jupun to the United States.

In view of the fuct that imports frow Japan und Hong Kong in the first
(experimental) yeur of importation (1960) were equivalent to u large per-
ccntage of annual sales by the only legitimate domestic producer, the prob-
ubility is strong that future imports frou those sources, if not checked,

wi{ll cause not only very substantial but even irrepurable injury to that .

1/ Foreign Service Despatch 422, dated Dec. 19, 1960.
2/ U.8. Department of Stute Instruction =104, dated Feb. 21, 1961.
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producer. Moreover, there is no apparent reason why imports should not
come from other countries as well as from Japan and Hong Kong. This is
because the methods used in producing these plastic purses or containers
are simple, the capital requirements are small, and the profit possibili-
ties in supplying the U. S. market are attractive. Considering such
developments to be not only possible but normally to be expected, the
Commission is of the opinion that the only effective method of preventing
the destruction of, or substantial injury to, the industry involved in
this investigation is to invoke the import-exclusion provisions of section
337,

Prices. The prices paid to Quikey by the advertising specialist and
those cﬁarged by him to the ultimate distributor (filling station, bank,
bowling alley, etc.) depend upon several factors, the principal one being
the size of a particular order. In January 1961, for example, standard

oval purses in red, blue, green, or gray, with not more than 5 straight

‘lines of white print on the plain side, sold to the ultimate distributor

at 30 cents each on orders of not more than 144 units. The price then
declined with the increasing size of the order, becoming 19.5 cents each
on an order for 10,000 units. Other factors affecting price are additional
printing, printing in curved lines, printing on the slit surface, use of
special colors, attaching chains, etc.

Quikoins sold at retail are mounted on display cards, in contra-
distinction to those distributed through the advertising field. Never-

theless, they
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can be prod:ced at somewhat less cost than those distributed as adver-
tising media beéause many of them carry no imprint, and those that are
fmprinted have only standardized designs suitable for souvenirs. Retail
;uiées doubtless vary from one loculity to another, but one large chain
f retail stores (Woolworth's) sells Quikoins at 29 cents each.

Prices charged by Quikey to the advertising specialist and the whole-
snle jobber vary according to the specifications of particular orders, as
stated before, but the yearly averages since 1955 have ranged from 13.8
to 14,3 cents per unit.

Quikey contends that it has reduced prices in recent years. In sup-
iort of that contention it submits the following data respecting prices

charged to advertising und wholesale joboers on orders for specified quan-

tities: i/
Item . 1956 1997 1958 1959
10-gross quantities (per unit)
do. L0 (without chain)----: $0.1325 :$0.1205: $0.1166: $0.11k1
. 50 (with chain-------- : .1500 : .1375:  .1308: L1308
' l-gross quantities (per unit)
. Lo (without chain)-----: .1hkoo :  .1283: .1283: .1208

M. 50 (with chain)-------:  ,1575 : .1458:  ,1L58: 1375

.
.

Imported purses have vuried considerably in size and quality and

1/ See Complaint, p. 11, and testimony of compiainant's Stiiier, Tran-
script, p. 38. For purpuses of this report the datu have been converted
from prices per dozen to prices per unit.
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{in the degree of their resemblance to the Quikoin, and their -invoice
values in 1;%0 ranged from about $1.10 to $3.40 per gross. Most of

the imported purses were obviously inferior in quality to the Quikoin,
but the landed value (duty paid) of those most nearly resembling it was
about 3 cents each, of $4.32 per gross:l/ These purses were offered to
the retail trade at $10.75 per gross at a time when the unprinted Quik-
oins, mounted 12 to the card (as were the imports), were being offered
to jobbers at $19.80 per gross.z/

Competitive conditiong. The Quikoin thus far has had to meet

competition with imported purses only in the field of retail sales. In
this competition the imported purse has a price advantage over the domes-
tic product. When a retailer can purchase imported purses for about
7-1/2 cents each ($10.75 per gross), it is obvious that he can make a
satisfactory profit even when selling at far less than the 29-cent price
customarily charged for Quikoins. The price may, in fact, be so much
lower than the price for Quikoins that it more than compensates for the
admittedly inferior quality of the imported article.

There can be little doubt that, if importation of the "infringing"
purses or containers is permitted to continue, they will inevitably enter

the advertising field as well as the field of retail sales. In fact, the

{ Transcript, p. 129.
/

1
2/ Complaint, pp. 6 and 7, and exhibit I.
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latest shipment of purses réceived from Japan, referred to above (footnote 2,
p. 15), carried advertising matter, and the purses werc to be used as
"giveaways' in the bicycle trade. If Quikey should be faced with foreign
competition from "infringing'" containers in the field of its major activity,
the advertising market, this competition, considering the wide disparity
in prices between the imported and patented purses, could well-nigh destroy
an industry which section 337 is designed to protect.
Conclusions

All of the evidence adduced in this investigation indicates that
cerfain self-closing containers or coin purses made in accordance with
or gmbodying a United States patent have been procducecd irn Japan and Hong
Kong and imported and sold in the United States without license from the
patentee; that such importation and sale, according to ample precedent,
constitute unfair methods of compctition or unfair acts under section 337
of the Tariff Act of 1930; that such unfair methods or acts have caused
injury to an easily identifiable, efficiently and cconomically operated
domestic industry by invading the markets reserved to that industry for
a term of years by its rights as a patentec; that the injury so caused has
been substantial, inasmuch as sales of the imported purses in the first
year of importation were equivalent to at least 20 percent of the domestic
industry's yearly sales, and to at léast 80 percent of its sales for the
retail trade; and, finally, that the sales resistance of the domestic N
industry's customers in the advertising field is greacly increased when

they learn that imported sclf-closing purses are being made available to

the retail trade at a very much lower price than that which the advertisers
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have been paying for Quikoins, and the domestic industry is therefore

substantially.injured in its main field of activity as well as in the
area of retail sales. ‘
| | 2
; . Recommendation of the Commission

The'Tariff Commission recommends that, in accordance with section
337(e) of the Tariff Act of 1930, the President direct the Secretary of
the Treasury to instruct customs officers to exclude from entry into the
United States until and including February 2, 1971 (the date of patent

expiration), all foreign-manufactured, self-closing containers (squeeze-

type coin purses) which are made in accordance with, embody, employ, or

> ——

contain the invention disclosed in United States Reissue Patent No. 24,166,
except where the importation is made under license of the registered owner
of the said‘patent.

Respectfully submitted

' %,uwa g Q&M——

Jo eph E/ Talbot, Commissioner

édmﬁ: R oo ben

Walter R. Schreiber, Commissioner

Glenn W. Sutton, Commissioner

N e S A

e~ i 4.

1/ stiller, Transcript, p. 67.
'2/ Chairman Dorfman does not join in this recommendation for the reas-
ons glven in his separate statement boplnnfny at page 22 of this report.
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DISSENTING STATEMENT OF CHAIRMAN DORFMAN .

I do no; coﬁcur in the finding by the other Commissioners that the
importation of the squeeze coln purses here under consideration has the
effect or tendency to destroy or substantially injure an efficiently and
sconomically operated domestic industry. In my view the record is devold
of factual support for such a finding; in consequence, there is absent an
essential statutory criterion upon which to predicate a recommendation
that imports of the article in questlon be excluded from the Unitedetates.

The statute pursuant to which this investigation has been conducted,
section 337 of the Tariff Act of 1930, as amended, provides that--

Unfair methods of competition and unfair acts in

the importation of articles into the United States, or

in their sale by the owner, importer, consignee, or

agent of either, the effect or tendency of which is to

destroy or substantially injure an industry, efficiently
and economically operated, in the United States, or to

kY

prevent the establishment of such an industry, * * ¥ are
hereby declared to be unlawful * * 3,

Only when the President finds the existence of the above—quoted condi-
tions may he properly order the offending imports excluded from entry.
It may well be that most, or even all, of the imports here in

'ruwstion infringe a valid United States patent and, accordingly, that
thelr importation constitutes an "unfair act'" within the purview of the
applicable stafute. I do not find it necessary to resolve thils issue,
however, because the statute does not make such an unfair act, standing

alone, unlawful; the statute expressly provides that such an act is
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unlawful only when its effcet or Lendency is "to desbroy or sobotantially

-

injure an industry, cfficiently nnd economically operated, i Lhe

United Stalos, or o provent Lhe establishucol ol soeli an daonsbry 008 een

1%
3
—

<

My disagrec . nl with ths olher Sommisaioncrs i Mirsl,

I do not believe uinil Lhe proper domesiic "Indusiry? hus beon ddentified
for purposes of tnis inveslipwtion. As o consejuonce, adeguuals cconomic
data have not becu dovelcped Trom which to Judgs vhebheco such induastey

is being destroyc! or substenvially injured--from vhatever cause--or
whether the industiry is cificiently ard ceonomiceslly operatod.  3Becond,
even if it be asuumcd for Lho sake of argumenl Lirb the proper domesltic
industry has been identified, I do uot believe Lhe Uncls of record demon-
strate .that the ol'f'zci or tendency of the iwportsiion of the producls in
question, whether "fzir! or Munfsair," is vo destroy or subsbontially

injure the industry. Dacli of tiece positions is more fully developed

below.

Domestic "industry!" not wroperly dacnliiied

have coms Lafore the

Over the years a uoanoer of section
Commission in which the nnfaic acl complained off hus been Lthe lapor La--

tion of articles inut iniringe a velid U.3. patent. In eachi of those

3

cases, the Commission explicitly or dmplicitly delinecated the domesiic

industry as being cocxtensive with the fives bhat acivslly woaniactured

or fabricated thc like article under Lhe ULS. patent luvolveld. This

concept of the term "industry" as vscd in the statate is amply <
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substantialed by referoncs bo the lepgislative hislory of se on 337

nnd 1ts predecessor, seclion 316 of the Tariff Aclt of 1922.
(2) The "unfoir competition provision we. cdided Lo bhe 1922
tariff bill in the JScnnte 'inance Commiliee,  [n explaining the amend-—

ment during floor woctate llasbor Smoobl, a werner of the Finance

. i/
Committee, comment_ i as tvllous: &

In the «oconemic weertainty of the prosent, munu~
facturers in come lines of merchandise hove asked for
high tariff vat« w bzeange of what they [ezar Lhan
because of whri ire experiencing.,  Such a Iaw as
I have suggestxd would scsure Americas producers that
they will nct Lz subjectel to w.lair cempetilbion from
countries abreai 815 added. /

—~

v

(b) In the same veiln wis an observalion Ly Senabor Sackett, made
in the course of jquesliontoe o wilness dwing hearirgs on the bill
which became the Tncil i Ach of 1930, This gquistioning followed a

1

suggestion by the wilriess fnal where Lhe "untuir acl" being complained

“of was importation of un artizle which infringed o U,S. patent, there

vas an adequate rencdy at low in Lhe duly constbitoled courts and there-—

fore no need for - jrocccding wnder scetion 347, On uhie heels of this

observation, Sena! Socike Lt inguired sz Tollows: =/

Wouldn' & il b movice of Jdeing it /i.o., litigntion/
delay the relicf of i American monulaclorcer for an
indefinite_pericd, sud lon't this /i.c., a secbion 337
proceeding/ lulohur vay of petbing al it?
[Emphasis add e

1/ Congressionn] fiecord, vaol. 62, p. 5879,
2/ U.S. Senate, Cou 1ttee on Fi n'nc\, Taprit't Act of 1929; Hearings
. . . on H.R. 2667, 71%Y Conp., 18% gess., vol. XVIL, 1929, p. 78.

]
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(¢) During Senate floor consideration of the same bill, Senator

Bratton offered an amendment to require the complainant in a section

‘ 337 case to post a bond ns a condition precedent to the lssuance of
f a temporary exclusion order pending final determination of the facts
in the case. In explaining the amendment, Senator Bratton said: 1/

* % * the pending amendment offered by me is to para-
graph (e) of section 337, entitled "Unfair practices
in import trade." The effect of the amendment, if
adopted, will be to withhold the right to place an
. embargo against the importation of a commodity unless
; and until the domesti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>