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Preface

Preface

On June 29, 2015, the President signed the Bipartisan Congressional Trade Priorities and
Accountability Act of 2015 (19 U.S.C § 4204 (f) (2)). Section 105 (f)(2) of the Act requires the
Commission to submit two reports to the U.S. House of Representatives Committee on
Ways and Means and the U.S. Senate Committee on Finance, one in 2016 and a second not
later than mid-2021, on the economic impact of trade agreements implemented under
trade authorities procedures since 1984. This report is in response to the request for the
second report. Section 105(f)(2) provides as follows:

(2) REPORT ON IMPACT OF TRADE PROMOTION AUTHORITY.— Not later than one
year after the date of the enactment of this Act, and not later than 5 years
thereafter, the United States International Trade Commission shall submit to the
Committee on Ways and Means of the House of Representatives and the Committee
on Finance of the Senate a report on the economic impact on the United States of all
trade agreements with respect to which Congress has enacted an implementing bill
under trade authorities procedures since January 1, 1984.
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Executive Summary

Section 105(f)(2) of the Bipartisan Congressional Trade Priorities and Accountability Act of 2015 (19
U.S.C. § 4204(f)(2)) requires that the U.S. International Trade Commission (Commission or USITC) submit
two reports to the Committee on Ways and Means of the House of Representatives and the Committee
on Finance of the Senate on the economic impact on the United States of all trade agreements with
respect to which Congress has enacted an implementing bill under trade authorities procedures since
January 1, 1984.1 The trade agreements covered include the multilateral Uruguay Round Agreements as
well as 16 U.S. bilateral and regional trade agreements.? As required, the Commission submitted the
first of the two reports on June 29, 2016. Section 105(f)(2) requires that the Commission submit the
second report not later than five years after the first one. This report is the second of those two reports.

To produce this report, the Commission used information from a variety of sources, including publicly
available literature and data, interviews with representatives from industry, labor, government, non-
governmental organizations, and academia, and a public hearing held by the Commission. The
Commission also used several qualitative and quantitative approaches to assess the impact of trade
agreements on U.S. industries including workers.

1 Use of these procedures, also referred to as “fast track,” requires the President, after entering into an agreement
no later than the date specified in the procedures, to submit formally the draft agreement, the implementing
legislation, and a statement of administrative action to Congress. The trade promotion procedures then apply, with
the Majority leaders of the House and Senate to introduce the bill on the date received, or on the first day
thereafter that the House and Senate are in session, and with Congressional committees with jurisdiction to report
out bills in a certain number of legislative days and with a maximum overall period of 90 legislative days for
Congressional consideration of the implementing bill from the date of introduction. Once the bill has been
introduced, no amendments are permitted either in Committee or floor action, and a straight “up or down” vote is
required. The practice has been for the draft implementing bill and statement of administrative action to be
developed by the President in close collaboration with the Committees of jurisdiction in both Houses of Congress.
Staff of H. Comm. on Ways and Means, 111th Cong., Overview and Compilation of U.S. Trade Statutes, Part 1, 299—
300 (Comm. Print 2010). For the most recent procedures, see the Bipartisan Congressional Trade Priorities and
Accountability Act of 2015, sections 103—-111 (19 U.S.C. 4202-4210). The President’s authority to enter into
agreements under the 2015 Act ends on June 30, 2021.

2 In chronological order, this encompasses U.S. bilateral agreements with Israel and Canada; the North American
Free Trade Agreement (NAFTA); the Uruguay Round Agreements (URAs); U.S. bilateral agreements with Jordan,
Singapore, Chile, Australia, Morocco, and Bahrain; a U.S. regional trade agreement with the Dominican Republic, El
Salvador, Honduras, Nicaragua, Guatemala, and Costa Rica (CAFTA-DR); five more U.S. bilateral agreements, with
Oman, Peru, Korea (KORUS), Colombia, and Panama; and the United States-Mexico-Canada Agreement (USMCA).
The URAs include the Agreement Establishing the World Trade Organization (WTQ) and its several annexes
containing the WTO agreements discussed in more detail in chapter 2 among others. This report does not address
other trade agreements that did not require implementing legislation (e.g., agreements regarding tariff barriers
implemented by the President under trade agreements authority, such as the 2019 U.S.-Japan Trade Agreement).
Permanent normal trade relations (NTR) status for China is not covered by this report because it was provided
under other authority and not under an implementing bill under trade authorities procedures. Note: in this report,
all references to “Korea” are understood to be to the Republic of Korea (South Korea).
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Provisions of the Trade Agreements

Over time, U.S. free trade agreements (FTAs) have expanded in depth and breadth, a trend that is
consistent with the expansion of Congress’s negotiating priorities in its trade promotion authority (TPA)
legislation. Many stakeholders support increasingly detailed and prescriptive FTA requirements, stating
that they help level the playing field when other markets are less open than those of the United States;
foster a more transparent and rules-based system; and address new challenges as technology and
circumstances evolve. Other stakeholders, however, state that U.S. FTAs often serve the interests of
multinational corporations at the expense of American workers—for example, by promoting trade
liberalization and investor protections while failing to adequately protect worker rights and the
environment.

FTA provisions generally focus on expanding and accelerating market access opportunities and reducing
tariff and nontariff barriers to trade across all industry sectors. In this report, industry is broken down
into six main sectors: agriculture, manufactured goods, natural resources, chemicals, textiles and
apparel, and services. Cross-sectoral provisions in FTAs focus on strengthening rules and reducing
nontariff barriers. These provisions address issues such as customs administration and trade facilitation,
technical barriers to trade, government procurement, investment, electronic commerce and digital
trade, intellectual property, labor, environment, regulatory practices, and state-to-state dispute
settlement. Evolving approaches to rule of origin (ROO) requirements in FTAs also have played a
prominent role in diverse industry sectors, including manufactured goods, textiles and apparel, and
chemicals.

Two events mark an important shift in the evolution of FTA provisions. The first is the 2007 Bipartisan
Trade Deal between Congress and the Executive Branch (also known as the May 10th Agreement), which
required modifications to FTAs with Panama, Peru, Colombia, and Korea. Among other things, these
changes strengthened labor and environmental provisions and cut back on pharmaceutical intellectual
property rights (IPR) requirements, with the goal of improving access to medicines. The second event
was revisions made to the United States-Mexico-Canada Agreement (USMCA) in 2019, again resulting
from negotiations between Congress and the Executive Branch. Like those of the May 10th Agreement,
these modifications reflected more extensive requirements in the areas of labor, environment, and
enforcement, while limiting pharmaceutical IPR protections.

Economic Analysis of the Impacts

In preparing its assessment for this report, the Commission examined the economy-wide effects of all
U.S. trade agreements, effects of specific provisions in U.S. trade agreements on trade in different
sectors, and effects of specific U.S. trade agreements on select sectors of the U.S. economy. The
Commission’s models rely mostly on econometric techniques to estimate the historical relationship
between economic outcomes (including trade in goods and services, investment, and foreign affiliate
sales) and the U.S. trade agreements, while controlling for other economic factors.

The Commission’s quantitative estimates encompass many U.S. trade agreements and different types of
economic outcomes, but they are not comprehensive. Due to limits on available data and analytic

14 | www.usitc.gov



Executive Summary

techniques, these estimates do not capture all of the economic costs or benefits of U.S. trade
agreements.?

Impacts on the U.S. Economy as a Whole

The Commission estimates that, to the extent quantifiable, the agreements have had a small but
positive effect on the U.S. economy. In 2017 (the base year), they led to an estimated increase in U.S.
real GDP of $88.8 billion (0.5 percent) and in aggregate U.S. employment of 485,000 full-time equivalent
(FTE) jobs (0.3 percent), based on a model that assumes the economy is at its long-run full employment
level. U.S. trade agreements have also had a positive effect on U.S. imports and exports as well,
especially with U.S. FTA partners. The Commission also finds, however, that the gains in jobs were not
distributed evenly, with the biggest gains in employment estimated for college-educated male workers.*
Table ES.1 summarizes the key findings from the Commission’s economy-wide analysis.

Table ES.1 Estimates from the Commission’s economic modeling of the economy-wide effects of U.S.

trade agreements
The Commission’s estimates for the U.S. economy are reported using 2017 as the base year. FTE = full-time equivalent.

Type of economic impact Findings

Effects on U.S. output Real GDP increased by $88.8 billion (0.5 percent).

Effects on U.S. income Real income increased by $98.3 billion (0.6 percent).

Effects on U.S trade Exports increased by $37.4 billion (1.6 percent) and
imports increased by $95.2 billion (3.4 percent).

Effects on U.S. labor market Employment increased by 485,000 workers (0.3 percent),
and real wages increased by 0.3 percent.

Distributional effects College-educated men saw the largest gains (190,000 FTE

jobs), followed by college-educated women (150,000 FTE
jobs). Gains were concentrated in management, business,
and science occupations and services and technician
occupations. Some industries in the manufacturing
sectors lost a substantial number of jobs, while industries
in services sectors experienced job gains.

Source: USITC estimates.
Note: Real income is computed as a welfare measure that includes consumers’ purchasing power. Estimated economy-wide effects represent
changes relative to the levels of economic outcomes that would have existed absent the bilateral U.S. agreements.

3 For example, an economic benefit not captured includes the increased innovation as a result of strong IPR
protections in agreements, nor does our analysis capture the costs to consumers that result from strong IPR
protections. Similarly, economic costs not captured include the costs of employment transitions between sectors
and the costs of temporary unemployment. In addition, these models do not attempt to assess the relative
importance of other determinants of trade, investment, and the other economic outcomes; instead, they aim to
isolate the incremental impact of the trade agreements.

4 As explained further below (see footnhote 425 in chapter 3) and in additional views, Chair Kearns notes that the
assumptions of the economy-wide model and its focus on efficiency gains do not account for the full range of
impacts of trade agreements on U.S. workers.
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Impact of Certain Provisions and Specific U.S.
Agreements

In addition to economy-wide estimates, the Commission developed other estimates of certain
provisions and specific U.S. agreements:

Services provisions. The Commission finds that reciprocal trade agreements (RTAs) with services
provisions that take a “full liberalization approach”, follow the U.S. approach to market access, and
cover a full set of other substantive disciplines significantly increase cross-border trade in services for a
number of key services sectors.’

Extra intellectual property protections. The effects of IPR provisions in RTAs that go beyond the
requirements of the WTO’s Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS)—known as TRIPS-plus provisions—are ambiguous. Although the literature suggests that TRIPS
has spurred trade in IPR-intensive sectors, the additional effects of TRIPS-plus provisions are difficult to
disentangle from those of other provisions. RTAs with TRIPS-plus provisions typically include substantial
tariff and nontariff commitments. These other commitments may be driving the positive effects of RTAs
with TRIPS-plus provisions on trade in IPR-intensive and non-IPR-intensive sectors.

Digital trade provisions and services trade. The Commission estimates the impact of including
provisions governing trade in digital products and services in the U.S. trade agreements. The inclusion of
these provisions has a positive effect on services trade, and the positive effect increases in sectors that
are more digitally intensive.

From preference program to FTA. The Commission examines the impact of transitioning from a
unilateral trade preference program to a free trade agreement using U.S. trade with Colombia as an
example. The Commission estimates that the United States-Colombia Trade Promotion Agreement
increased certainty in trade conditions for Colombian firms, leading to a rise in the number of varieties
imported by the United States from Colombia.

U.S. trucking industry and the KORUS modification. The Commission estimates the impact of the 2018
modification to the United States-Korea Free Trade Agreement (KORUS) on the U.S. light truck industry.
In the absence of the modification, light trucks exported from Korea would have gained duty-free access
to the U.S. market beginning in 2021. The Commission finds that the modification to KORUS led to small
increases in the number of U.S. trucks sold to Korea and in the profitability of U.S.-based truck
producers.

Case Studies

This report contains seven case studies that analyze the economic effects on the United States of U.S.
multilateral, regional, and bilateral trade agreements. These case studies illustrate the varied effects

5 Throughout this report, reciprocal trade agreement (RTA) refers to an agreement between two or more partners
to liberalize tariffs and services, including free trade areas, customs unions, and economic integration agreements
on services. U.S. free trade agreements (FTAs), which include trade promotion agreements, are RTAs, as are similar
foreign agreements that do not include the United States. This report uses the terms “U.S. trade agreement” or
“U.S. FTA” to refer to RTAs that include the United States as a party.
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that provisions in agreements have had across diverse industries. Some of the case studies describe how
U.S. trade agreements have expanded and maintained market access through tariff and nontariff
provisions, which both lowered barriers to trade and reinforced certainty that such free trade regimes
will remain in effect. As a result, U.S. FTAs have often been accompanied by expanded trade in goods,
services, and digital products, and in some cases have also helped to increase the flow of investment
and labor across borders. However, growth in trade under these agreements has not occurred in a
vacuum: other economic factors and policies unrelated to the agreements also play a major role—and in
some cases a more significant role—in directing the flow of trade.

Other case studies describe rules to address systemic problems within U.S. FTA partners’ supply chains,
particularly related to workers’ rights and the environment. These practices can affect the U.S. economy
if they cause foreign production to become more cost competitive relative to U.S. industries and
workers or if they contribute to global environmental threats (particularly climate change). As discussed
in chapter 4, the success of two provisions examined in this report—one under the U.S.-Peru FTA to
combat illegal logging and deforestation in Peru and the other in a NAFTA side agreement to improve
collective bargaining rights in Mexico—have been limited. However, more recent developments under
the USMCA provide the opportunity for improvement in terms of the ability of agreements to address
labor and environmental concerns. For example, robust labor and environment provisions under USMCA
have established new mechanisms for combating these problems, although it is still too early to assess
the impact of these new measures.

The first two case studies cover provisions that address specific national policies and practices of trading
partners that affect U.S. exports and imports. The first of these demonstrates how U.S. exports of light
vehicles to Korea substantially increased as a result of a KORUS provision that allows a certain quantity
of vehicles meeting U.S. safety regulations to be sold in that market. This case study also puts the
potential costs of foreign technical barriers to trade into focus by describing chemical regulatory
requirements that are being adopted by other trading partners around the world. These requirements
are based on the European Union (EU) Regulation on Registration, Evaluation, Authorisation, and
Restriction of Chemicals (EU REACH), a challenging set of regulations for U.S. exporters. The second case
study shows how the Forestry Annex in the U.S.-Peru Trade Promotion Agreement contributed to
reforms of Peru’s environmental regulatory system and likely caused reductions in U.S. imports of forest
products from Peru. However, illegal logging and deforestation in Peru have continued since the
adoption of the Forestry Annex, and some stakeholders and policymakers have questioned whether the
provisions were adequately enforced.

The third and fourth case studies deal with labor-related provisions in North American agreements. The
third case study finds that labor provisions included in a NAFTA side agreement likely did not strengthen
Mexican workers’ ability to engage in collective bargaining. Mexican wage rates in the manufacturing
sector are far lower than in the United States. This is due in part to weakness in the ability of Mexican
workers to unionize. The wage disparity may have prompted U.S. investment shifts toward Mexico in
certain sectors. This case study also explores how USMCA contains provisions designed to improve
Mexican workers’ ability to engage in collective bargaining; if properly adhered to and enforced, these
provisions could address some of the shortcomings of the earlier agreement. The fourth case study
shows how temporary entry provisions have increased the movement of labor across North American
borders and explores the potential impacts of this movement on certain U.S. industries.
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The fifth case study discusses the effects of a provision, included in many U.S. agreements, that prohibits
partners from imposing customs duties on electronic transmissions. This provision, which supports the
WTO moratorium on such customs duties, helps provide certainty that the free flow of digital products
will continue. U.S. FTA provisions and non-FTA agreements (such as the WTO moratorium) can be
mutually reinforcing by building international consensus about the rules governing digital trade. This is
particularly important for services and other digitally intensive sectors, where imposition of such duties
would create significant compliance costs and increase uncertainty for firms; these outcomes, in turn,
would reduce their competitiveness vis-a-vis local firms in foreign markets.

The final two case studies show how expanded market access can lead to opportunities for U.S.
producers through tariff cost reductions as well as through the increased stability and certainty
associated with the agreements. The sixth case study recounts how U.S. exporters of yellow corn were
able to gain tariff advantages in Peru and Colombia relative to other global corn exporters as a result of
expanded tariff-rate quota access and reduced uncertainty through elimination of price band duties. The
seventh case study describes how the United States gained a tariff advantage in Korea for U.S. exports
of energy products. Following important technological developments in the energy industry and a major
expansion in U.S. supply, the Korean tariff changes contributed to a major increase of these exports to
one of the largest energy markets in the world. This case study also examines how national treatment
provisions may have helped incentivize early investments and contracts for U.S. sales of liquefied natural
gas to South Korea.

Review of the Economic Literature

The report’s literature review centers on studies that empirically estimate the historical impacts of trade
agreements. Although the literature since the Commission’s 2016 retrospective report has been limited,
it continues to estimate that NAFTA had a large, positive aggregate impact on bilateral trade flows
between the United States, Canada, and Mexico. Additionally, literature on the distributional effects of
NAFTA on different groups is growing. In U.S. localities that had industries which had been protected by
tariffs on Mexican goods, findings show that (1) there was lower wage growth for blue-collar workers in
those U.S. industries and localities, (2) lower wage growth for blue-collar women than men, (3) a larger
increase in unemployment among nonwhite workers than white workers, and (4) outward migration of
workers without a high-school degree from those localities. Literature covering the impacts of
agreements other than NAFTA is still very limited, and the estimates vary significantly.

Literature on the effects of different types of provisions in U.S. FTAs is also very limited and findings are,
generally, specific to the context of agreements and the trading partners involved. For example, labor
provisions can raise earnings for workers in middle-income partner countries, but implementation
remains challenging in some countries. On IPR provisions, literature suggests the effects vary by type of
IPR provision, industry sector, and country development levels. And lastly, environmental provisions in
U.S. trade agreements have set new standards for monitoring and reporting environmental impacts in
partner countries, and the provisions have led to the adoption of environmental protection laws in some
markets.
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Chapter 1
Introduction

Objective

Free trade agreements (FTAs) implemented under U.S. trade authorities procedures during the last
several decades have affected the U.S. economy not only at a macro level but in key sectors as well.
Trade agreements have created more favorable conditions for many U.S. firms through a variety of
means. These include expanding market access through the reduction or elimination of tariff and
nontariff barriers, enhancing the protection of U.S. intellectual property rights, opening opportunities
for government procurements in FTA partner countries, and increasing protections for U.S. investors in
FTA partner countries. Trade agreements have also provided U.S. consumers with access to a larger
variety of goods imported from FTA trading partners at competitive prices. Trade agreements have
affected U.S. labor markets as well. This report provides details about and estimates on the economic
impact on the United States of trade agreements with respect to which Congress has enacted
implementing bills under trade authorities procedures since January 1, 1984. The report is required
under section 105(f)(2) of the Bipartisan Congressional Trade Priorities and Accountability Act of 2015
(TPA 2015) (19 U.S.C § 4204(f) (2)).

Scope

Section 105(f)(2) requires that the U.S. International Trade Commission (Commission or USITC) report
“on the economic impact on the United States of trade agreements with respect to which Congress has
enacted an implementing bill under trade authorities procedures since January 1, 1984.” The trade
agreements covered in this report include the multilateral Uruguay Round Agreements as well as 16 U.S.
bilateral and regional trade agreements. In chronological order, this group of agreements encompasses
U.S. bilateral trade agreements with Israel and Canada; the North American Free Trade Agreement
(NAFTA) with Canada and Mexico; the multilateral Uruguay Round Agreements; U.S. bilateral
agreements with Jordan, Singapore, Chile, Australia, Morocco, and Bahrain; a U.S. regional trade
agreement with the Dominican Republic and five Central American countries (CAFTA-DR), including El
Salvador, Honduras, Nicaragua, Guatemala, and Costa Rica; five more U.S. bilateral agreements with
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Oman, Peru (PTPA), Korea (KORUS), Colombia, and Panama; and the United States-Mexico-Canada
Agreement (USMCA) with Canada and Mexico (figure 1.1).°

As indicated above, the trade agreements for which this report estimates economic effects include only
those for which Congress enacted implementing bills, generally agreements that address tariff and
nontariff barriers. This includes trade agreements implemented under so-called fast-track authority
before 2002, and agreements implemented under “trade promotion authority” since 2002. It also
includes agreements implemented under special implementing legislation (e.g., the U.S.-Jordan Free
Trade Agreement) since January 1, 1984.

This report does not include any trade agreement negotiated by the President and proclaimed under the
President’s executive agreement authority under section 103(a) of TPA 2015 (and similar provisions in
earlier legislation), as Congress does not enact an implementing bill for such an agreement. Thus, the
recent agreements with Japan and the China Phase One Agreement are not included. It also does not
include trade legislation providing trade preferences for certain developing countries, such as under the
Caribbean Basin Economic Recovery Act, Andean Trade Preference Act, or the African Growth and
Opportunity Act, as these preference programs are not implemented under trade authorities
procedures. Agreements regarding tariff and nontariff barriers negotiated under section 103(b) of TPA
2015 and implemented by Congress, such as the United States-Mexico-Canada Agreement (USMCA) and
other FTAs, are included.

5 Throughout the report, where appropriate, references to these agreements and specific articles of these
agreements are made in footnotes. The full text of most of bilateral and regional trade agreements can be found at
USTR, “Free Trade Agreements.” The U.S.-Canada FTA can be found at Global Affairs Canada, “Canada-United
States Free Trade Agreement (FTA).” A summary of and link to texts of various Uruguay Round Agreements
referenced throughout the report can be found at WTO, “Legal Texts: The WTO Agreements.” U.S. trade
agreements are sometimes called “bilateral and regional trade agreements”; however, this report uses the more
common term “free trade agreements (FTAs)” to refer to U.S. trade agreements other than the Uruguay Round
Agreements. The term FTA is meant to include agreements with respect to which Congress has enacted an
implementing bill under trade authorities procedures regardless of whether the agreement is called a trade
promotion agreement (e.g., PTPA), a free trade agreement (e.g. KORUS) or otherwise (USMCA).
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Figure 1.1 Uruguay Round Agreements and U.S. bilateral and regional FTAs and date of entry into force

Underlying data for this figure appear in appendix G, table G.1.
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Sources: For agreements with Australia, Canada, Bahrain, Chile, Colombia, Jordan, Korea, Morocco, Oman, Panama, Peru, Singapore, and
Canada and Mexico (USMCA) dates are from USTR, “Free Trade Agreements,” https://ustr.gov/trade-agreements/free-trade-agreements; for
agreements with Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, and Nicaragua, dates are from USDOS, “Benefits of
U.S. Trade Agreements,” http://www.state.gov/e/eb/tpp/bta/fta/c26474.htm; for agreements with Mexico and Canada (NAFTA), and with
Israel, dates are from USITC, Economic Impact of Trade Agreements, 2016. The date for the Uruguay Round agreements is from the WTO
website, “The Uruguay Round,” https://www.wto.org/english/thewto e/whatis e/tif e/fact5 e.htm (all websites accessed January 8, 2021).

Along with key provisions of the bilateral and regional trade agreements, the report provides analyses of
the following Uruguay Round Agreements:’

e General Agreement on Tariffs and Trade 1994 (GATT 1994)
e General Agreement on Trade in Services (GATS)
e Agreement on Agriculture

e Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement)

7The Uruguay Round Agreements include the Marrakesh Agreement Establishing the World Trade Organization
(WTO) and its several annexes containing the agreements listed above among others. This subset was selected
based on a review of the relevant literature and stakeholder input provided through submissions and testimony at
the Commission’s hearing.
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e Agreement on Textiles and Clothing

e Agreement on Technical Barriers to Trade (TBT Agreement)

e Agreement on Trade-related Investment Measures (TRIMs)

e Agreement on Rules of Origin (ROOs)

e Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS)

e Agreement on Government Procurement

e Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU)

As of January 1, 2021, the United States has 14 free trade agreements with 20 countries in force.® The
Uruguay Round Agreements and FTAs covered in this report apply to a large share of U.S. trade. For
example, U.S. trade with countries that are members of the World Trade Organization (WTO), and as a
result have accepted all results of the Uruguay Round including the above listed agreements, accounted
for approximately 99 percent of U.S. merchandise exports and imports in 2019. In addition, 45 percent
of U.S. merchandise exports and 35 percent of U.S. merchandise imports in 2019 were between the
United States and the partner countries in the bilateral and regional trade agreements (see figures 1.2—
1.3). Further, bilateral and regional trade agreement partners account for more than one-fifth of U.S.
cross-border services trade and affiliate transactions in services.’

8 While this report covers 16 FTAs, only 14 are in force because USCMCA replaced NAFTA, with some exceptions
(e.g., for ongoing disputes initiated under NAFTA, that continued under NAFTA procedures after July 1, 2020), and
NAFTA replaced, for the United States and Canada, the U.S.-Canada Free Trade Agreement, with exceptions.

9 USDOC, BEA, Table 2.1 “Table 2.2. U.S. Trade in Services, by Type of Service and by Country,” July 10, 2020;
USDOC, BEA, Table 4.4 “Services Supplied to Foreign Persons by U.S. MNEs Through Their MOFAs, by Country of
Affiliate and by Industry of Affiliate,” October 20, 2020; USDOC, BEA, Table 5.4 “Services Supplied to U.S. Persons
by Foreign MNEs Through Their MOUSAs, by Country of UBO and by Industry of Affiliate,” October 20, 2020.
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Figure 1.2 U.S Merchandise imports from FTA partners as a share of total U.S. imports in 2019

Underlying data for this figure appear in appendix G, table G.2.
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Figure 1.3 U.S Merchandise exports to FTA partners as a share of total U.S. exports in 2019
Underlying data for this figure appear in appendix G, table G.2.
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Growth in International Trade

U.S. international trade has grown significantly since 1984, both in dollar values and as a share of U.S.
gross domestic product (GDP). The rise in the ratio of the country’s total trade to its GDP, a conventional
measure of a country’s openness to trade, indicates that trade has grown faster than the overall U.S.
economy in most of the last 30 years (figure 1.4). The expansion in trade is the result of many economic
factors. Prominent among these are the rapid growth of many emerging economies over this period, the
reduction in transport and communication costs, technological advancements that facilitated digital
trade, the growth of global value chains, and other globalization trends. Another important factor is the
reduction and elimination of policy barriers to trade and investment under the trade agreements
analyzed in this report. This report does not try to account for all of the growth in international trade
over the period; rather, it estimates the contribution made by the U.S. trade agreements, which account
for a substantial portion of total U.S. trade.

Figure 1.4 U.S. trade as a percentage of U.S. GDP, 1984-2019

Trade equals the sum of exports and imports of goods and services measured as a share of gross domestic product (GDP).
Underlying data for this figure appear in appendix G, table G.3.
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Source: World Bank, World Development Indicators database, accessed January 8, 2021.

Approach and Organization

This report combines several different but complementary approaches to analyze the economic impact
on the United States of U.S. trade agreements. These diverse approaches make it possible to identify the
major mechanisms through which trade agreements have affected the U.S. economy and to gauge the
magnitude of the effects. This report examines the evolution and expansion of specific provisions in
trade agreements; gives quantitative estimates of the agreements’ impacts, as developed by the
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Commission; presents case studies that assess the agreements’ industry-specific impacts; and
summarizes studies in economic literature that also seek to measure the impact of individual and
multiple agreements. This report contains five chapters in total. A brief summary of the chapters is
provided below.

Chapter 2: Provisions in Trade Agreements

This chapter begins with a detailed description of key provisions in multilateral, regional, and bilateral
trade agreements involving the United States, and the evolution of these provisions. The chapter
illustrates how provisions in trade agreements implemented under trade authorities procedures have
expanded over time—both in scope and in depth of coverage—reflecting the evolution of negotiating
objectives in trade authorities legislation. The first part of the chapter focuses on sector-specific
provisions, including those pertaining to agriculture, manufactured goods, natural resources, textiles
and apparel, chemicals, and services. The second part covers a sampling of cross-sectoral provisions (i.e.,
measures affecting more than one segment of the economy). It includes discussions of provisions on
customs administration and trade facilitation, technical barriers to trade (TBTs), government
procurement, investment, electronic commerce and digital trade, intellectual property, labor,
environment, good regulatory practices, and dispute settlement. Each sector-specific and cross-sectoral
provision is the subject of a separate section that includes information on the treatment of these issues
in the Uruguay Round Agreements, when applicable, and in U.S. regional and bilateral trade
agreements.

Chapter 3: Estimates of the Economic Impact of the
Agreements

The Commission developed several economic models to provide estimates of the impacts of the trade
agreements on the U.S. economy. The models rely on the methods developed in the academic literature
to study the effects—usually on a global scale—of various agreements. The Commission has updated
and modified the models to address the narrower focus of this report: the impacts of U.S. trade
agreements on the U.S. economy.

These economic models in this report mostly rely on historical data to estimate the relationship
between the trade agreements and economic outcomes such as trade in goods and services,
investment, and foreign affiliate sales, while accounting for other coinciding determinants of trade and
investment. These models draw on gravity modeling framework and were designed to isolate the
incremental impact of the trade agreements on the U.S. economy, even when the trade agreements in
guestion are not the most significant factor driving trade and overall economic conditions.

These models fall into two general categories: economy-wide and stand-alone models that focus on
specific provisions and sectors. The first group of models quantifies the effects of the agreements on the
U.S. economy as a whole. This economy-wide analysis estimates the effects of all bilateral and regional
U.S. FTAs, except USMCA, on the U.S. economy, including their impact on trade flows, GDP,
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employment, wages, investment, and consumer welfare.'® A set of gravity models that relate trade and
investment between two countries to country-specific factors and bilateral trade and investment costs is
used to estimate the impact of the U.S. agreements on cross-border trade in goods and services and
foreign direct investment (FDI). Estimated effects from these models are then converted into ad valorem
equivalent! reductions in trade costs between the United States and its trading partners. These effects,
in turn, are used in the Commission’s economy-wide model. The Commission’s economy-wide model
then simulates the counterfactual scenario that would occur if U.S. trade agreements were not in force
to determine the economy-wide effects at the aggregate and sector levels.

The Commission then uses a number of stand-alone gravity models that quantify the impact of specific
provisions, such as services, intellectual property rights, and digital trade, that are found in many U.S.
trade agreements. These models allowed the Commission to examine in greater detail the effects of
these provisions on U.S. trade in different sectors. The Commission also developed a model that
guantifies the impact on U.S. imports when Colombian firms experience a reduction in trade policy
uncertainty as a result of Colombia moving from a unilateral preferential program to an FTA with the
United States. The Commission also used a stand-alone model to quantify the impact on the U.S.
automotive sector of provisions in the modified U.S.-Korea FTA involving changes made to the staging of
tariffs on U.S. imports of light trucks.'? Unlike the first set of models, the results of these stand-alone
models are not linked to overall economy-wide effects.

Chapter 4: Case Studies on the Economic Impact of
Selected Trade Agreement Provisions

The fourth chapter of the report presents case studies analyzing the effects of specific trade agreement
provisions on U.S. industries. The case studies illustrate the varied effects that provisions in agreements
have had across diverse industries—effects that may be impossible to capture or isolate from aggregate
effects in economic models. These case studies also highlight important developments in individual
industries that have coincided with the implementation of trade agreements, such as technological
advances and changes in foreign competition and investment. These changes shed light on the complex
interrelationship of factors affecting trade and investment patterns.

The case studies in this report cover a range of provisions, exploring how each one bears on a particular
manufacturing, agriculture, natural resources, and services industry (table 1.1).

10 Since USMCA entered into force in July 2020, there were not adequate data for the Commission to incorporate
the ongoing effects of USMCA in its economy-wide analysis. The Commission’s economy-wide analysis also does
not include the effects of U.S. agreements signed under the Uruguay Round Agreements as they require extensive
data on trade flows and trade barriers in the years leading up to Uruguay Round; these data are often limited and
incomplete in practice.

11 Tariffs that are expressed as a percentage of a good’s value are called ad valorem tariffs. An ad valorem
equivalent converts a tariff rate that was originally expressed in “specific” terms (e.g., a dollar per ton) into a
percentage of the appraised custom value of imported good.

12 Throughout this report, “U.S.-Korea FTA” and “KORUS” are used interchangeably to refer to the United States-
Korea Free Trade Agreement.
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Table 1.1 Case studies in this report

Case study Provisions Industry/sector Agreements
1 Technical barriers to trade Autos and chemicals KORUS
2 Environment/ Forestry/ PTPA
Peru Forestry Annex logging
3 Labor/ Manufacturing NAFTA/
Unionization USMCA
4 Temporary entry Services U.S.-Chile FTA
U.S.-Singapore FTA
NAFTA/USMCA
5 Prohibitions on customs duties on Digital goods and service WTO and multiple FTAs
electronic transmissions (POCDET) providers (e.g., software,
cloud services)
6 Tariff reductions Corn U.S.-Colombia Trade
Promotion Agreement
PTPA
7 Tariff reductions/national treatment  Energy KORUS

Source: Compiled by USITC.

Case studies examine and scrutinize the mechanics of a provision’s effect on a given sector and evaluate
the economic impact emerging from this interaction. Examples of effects demonstrated in the case
studies include increases in trade with FTA partners owing to reductions in tariffs and technical barriers
to trade; growth in foreign direct investment; increased labor mobility that benefitted certain U.S.
sectors; and the reduction of risk associated with new tariffs. While the case studies primarily assess the
impact of provisions on U.S. exports and imports, they also discuss effects on U.S. employment,
investment, productivity, profitability, and output, where applicable.

Chapter 5: The Economic Literature

Chapter 5 reviews the academic literature that estimates the economic impacts of trade agreements,
with a focus on the literature estimating the effects of trade agreements on U.S. trade flows, GDP and
welfare, employment and wages, investment, and those U.S. industries most directly affected. This
chapter is divided into two sections. The first section gives a summary of the literature review that
appeared in the Commission’s previous TPA retrospective report, covering literature published from
2002 to 2015. It also adds an update that summarizes the literature since 2016. The second section of
this chapter focuses on literature containing analyses of the economic effects of specific provisions
found in trade agreements implemented since 2002, to conform with the time period of literature
covered in the Commission’s 2016 report.

Information Sources

The Commission relied upon information from a variety of sources, many of which are publicly available,
including statistical databases, information from the Commission hearing, and findings from empirical
literature and prior Commission reports. The report also makes use of some nonpublic information
gathered through Commission staff interviews with representatives from industry, organized labor,
government, non-governmental organizations, and academia.
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Chapter 2
Provisions in Trade Agreements

This chapter describes key provisions in U.S. bilateral and regional free trade agreements (FTAs) and in
trade agreements resulting from the Uruguay Round of multilateral trade negotiations (the Uruguay
Round Agreements or URAs). The first part of the chapter focuses on sector-specific provisions
pertaining to agriculture, manufactured goods, natural resources, textiles and apparel, chemicals, and
services. The second part covers a sampling of cross-sectoral provisions (i.e., measures affecting more
than one segment of the economy) on customs administration and trade facilitation, technical barriers
to trade, government procurement, investment, electronic commerce/digital trade, intellectual
property, labor, environment, good regulatory practices, and state-to-state dispute settlement. Each
section in this chapter first discusses the sectoral or cross-sectoral provision in the context of URAs and
then in the context of U.S. FTAs.

Key Findings

U.S. FTAs have become broader and deeper over time. Their length has expanded from 14 pages of text
in the U.S.-Israel FTA in 1985 to 1,030 pages of text in the United States-Mexico-Canada Agreement
(USMCA) in 2020 (excluding appendices, annexes, and side letters).'® Similarly, the congressional
negotiating objectives that govern FTA negotiations have grown to include new and detailed lists of
priorities. For example, the Trade Act of 1974—the first legislation to include fast-track authority or
expedited procedures for congressional consideration of FTAs—had only one overall negotiating
objective and one objective for sectoral negotiations.* The latest trade promotion authority (TPA)
legislation, the Bipartisan Congressional Trade Priorities and Accountability Act of 2015 (TPA 2015),
includes 15 overall objectives, 22 principal objectives, and even more priorities and sub-objectives.®

The URAs, which entered into force in 1995, form the basis of the current World Trade Organization
(WTO) system.® They address a wide range of topics including trade in goods and services, agriculture,
food safety, textiles and clothing, industry standards and product safety, intellectual property, and state-
to-state dispute settlement, among others. Important common principles run through the URAs
including transparency and nondiscrimination—which encompasses most-favored-nation (MFN)

13 USTR, “Free Trade Agreements,” accessed March 9, 2021.

1 Trade Act of 1974, §§ 103 and 105, 19 U.S.C. §§ 2113 and 2114(a). Fast-track authority was renamed trade
promotion authority (TPA) in the Bipartisan Trade Promotion Authority Act of 2002, § 2101, 19 U.S.C. § 3801.

15 Bipartisan Congressional Trade Priorities and Accountability Act of 2015 (TPA 2015), § 102, 19 USC § 4201; see
also USITC, hearing transcript, October 6, 2020, 115-16 (testimony of Lori Wallach, Public Citizen’s Global Trade
Watch).

16 The URAs include the Marrakesh Agreement Establishing the World Trade Organization (WTO Agreement) which
describes various aspects and functions of the WTO and is the umbrella agreement under which the commitments
from the Uruguay Round reside. The WTO Agreement includes annexes that encompass agreements for each of
the three broad areas of trade the WTO covers (goods, services, and intellectual property); dispute settlement; and
reviews of governments’ trade policies. WTO, Marrakesh Agreement Establishing the World Trade Organization.
See also WTO, “Overview: A Navigational Guide,” accessed January 25, 2021; U.S. Chamber of Commerce, written
submission to USITC, September 25, 2020, 2.
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treatment (not discriminating between trading partners) and national treatment (treating imported
goods no less favorably than domestically produced goods).’

The URAs often also provide the foundation upon which FTA chapters build. For example, FTA chapters
expand on disciplines contained in the General Agreement on Tariffs and Trade, the General Agreement
on Trade in Services, the Agreement on Technical Barriers to Trade, the Agreement on Trade-Related
Aspects of Intellectual Property Rights, and other URAs. By contrast, in areas where there are few WTO
disciplines, such as labor and environment, congressional negotiating objectives and agreements with
the Executive Branch (such as the 2007 Bipartisan Trade Deal or “May 10th Agreement”) provide a
reference point for FTA negotiations.*® Similarly, in the area of investment, where the URAs do not
include robust provisions, the United States has negotiated bilateral investment treaties that provide
the basis for FTA investment chapters. Most recently, USMCA negotiations in 2019 between the
Executive Branch and Congress have resulted in new approaches to labor, environment, intellectual
property, enforcement, investor-state dispute settlement, government procurement, and other FTA
provisions.®

Many industry representatives support FTA provisions that not only reduce tariffs but also require
substantial commitments on “behind the border” measures. They state that nontariff provisions help to
level the playing field when the U.S. market is largely open and other countries impose steep barriers,
and foster a more transparent and rules-based environment.?° They also support FTA provisions in areas
such as digital trade and intellectual property rights (IPR) protection.?! However, other stakeholders
(including some representatives of organized labor, public interest groups, and industry) state that trade
agreements often have served the commercial interests of multinational corporations at the expense of
American workers and the public welfare. For example, they raise concerns about tariff reductions
notwithstanding ongoing violations of labor and environmental obligations; IPR rules that may limit
competition and contribute to high prescription drug prices; investor-state dispute settlement
mechanisms and other protections that may promote the transfer of capital to other countries; and

7 WTO, “Overview: A Navigational Guide,” accessed January 25, 2021.

18 USTR, “Bipartisan Trade Deal,” May 2007, 3.

19 USTR, Protocol of Amendment, December 10, 2019.

20 USITC, hearing transcript, October 6, 2020, 12 (testimony of John Murphy, U.S. Chamber of Commerce); USITC,
hearing transcript, October 6, 2020, 192 (testimony of Beth Hughes, American Apparel & Footwear Association);
USITC, hearing transcript, October 7, 2020, 325 (testimony of Robert Helminiak, Society of Chemical Manufacturers
and Affiliates); North American Meat Institute, written submission to USITC, October 29, 2020, 2; American Farm
Bureau Federation, written submission to USITC, October 22, 2020, 1; Distilled Spirits Council of the United States
(DISCUS), written submission to USITC, November 6, 2020, 3.

21 USITC, hearing transcript, October 6, 2020, 112 (testimony of Jake Colvin, National Foreign Trade Council); USITC,
hearing transcript, October 7, 2020, 406 (testimony of Christine Bliss, Coalition of Services Industries); Computer &
Communications Industry Association (CCIA), written submission to USITC, 4, November 6, 2020; International
Intellectual Property Alliance (IIPA), written submission to USITC, November 6, 2020, 3—4; U.S. Chamber of
Commerce, written submission to USITC, September 25, 2020, 3.
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provisions that may limit the ability of governments to self-regulate.?? The diverse range of views on
trade agreement provisions, and the evolution of these provisions, are discussed below and in appendix
E.

Agriculture

Agriculture includes animals and animal products, fishery products, plant and plant products, processed
foods, and beverages. U.S. trade agreements have contributed to greater U.S. trade in many agriculture
products by lowering or eliminating tariffs on products, helping to ensure that food safety standards do
not create unnecessary obstacles to trade, and providing increased transparency for sanitary and
phytosanitary (SPS) measures and product standards, as well as access to dispute settlement
processes.? During the Uruguay Round, WTO members negotiated two agreements that primarily affect
trade in agricultural products: the Agreement on Agriculture and the Agreement on the Application of
Sanitary and Phytosanitary Measures (SPS Agreement). While the General Agreement on Tariffs and
Trade (GATT) technically always applied to agricultural trade, it contained exceptions that limited its
disciplines on agricultural trade.?* The Agreement on Agriculture made the GATT disciplines more
effective by closing loopholes and introducing new disciplines on domestic production and agricultural
trade policies that may distort global trade. U.S. FTAs build on the Agreement on Agriculture by
including provisions that increase market access between parties while using mechanisms to protect
import-sensitive agricultural products, such as safeguards and tariff rate quotas (TRQs). The SPS
Agreement recognizes the rights of members to adopt measures necessary to protect human, animal
and plant life or heath but also imposes disciplines that seek to ensure that SPS measures are not
applied in a manner that would arbitrarily or unjustifiably discriminate between WTO members or act as
disguised restrictions on trade.?®

22 USITC, hearing transcript, October 6, 2020, 1620 (testimony of Eric Gottwald, AFL-CIO); USITC, hearing
transcript, October 6, 2020, 30-35 (testimony of Andy Green, Center for American Progress); USITC, hearing
transcript, October 6, 2020, 47-50 (testimony of Lori Wallach, Public Citizen’s Global Trade Watch); Southern
Shrimp Alliance, written submission to USITC, September 25, 2020, 6; Nucor Corporation, written submission to
USITC, November 6, 2020, 5—-7; MFJ International, written submission to USITC, November 6, 2020, 3-5; American
Phoenix Trade Advisory Services, written submission to USITC, November 6, 2020, 1.

23 USITC, hearing transcript, October 6, 2020, 295—298 (testimony of Robert Maron, Distilled Spirits Council of the
United States); USITC, hearing transcript, October 6, 2020, 308—313 (testimony of Lance Jungmeyer, Fresh Produce
Association of the Americas); American Farm Bureau Federation, written submission to USITC, October 22, 2020,
1-2; American Peanut Council, written submission to USITC, October 19, 2020, 6—12; American Soybean
Association and U.S. Soybean Export Council, written submission to USITC, 2020, 4-9; National Cattlemen’s Beef
Association, written submission to USITC, November 6, 2020, 1-3; National Grain and Feed Association and the
North American Export Grain Association, written submission to USITC, November 6, 2020, 2—3; National Milk
Producers Federation and U.S. Dairy Export Council, written submission to USITC, October 6, 2020, 1; National
Potato Council, written submission to USITC, October 20, 2020, 1; North American Meat Institute, written
submission to USITC, October 29, 2020, 2.

24 In earlier rounds, agriculture had been granted special exemptions from GATT rules (under GATT 1947) and had
not been subject to the disciplines applied to industrial and manufactured goods. Sharma, “Agriculture in the
GATT,” 2000.

25 \WTO, Agreement on the Application of Sanitary and Phytosanitary Measures (SPS). See also WTO, “Standards
and Safety,” accessed December 31, 2020.
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Uruguay Round Agreements

The Agreement on Agriculture

The Agreement on Agriculture®®sought to make agricultural trade less distorted and more market
oriented by introducing disciplines on government intervention in three main areas: market access,
domestic support, and export competition.?” First, to facilitate market access, the Agreement on
Agriculture required countries to convert nontariff measures (NTMs), such as import quotas or bans,
affecting agricultural goods trade into MFN tariffs that afforded protection equal to or less than the
protection that had been given by the NTM. This conversion process is called tariffication. Countries
then committed to reduce the average tariff rate across all agricultural products over the agreement’s
implementation period and to reduce tariffs on individual provisions in the global Harmonized
Commodity Description and Coding System (HS) by a certain minimum percentage. The size of the
required reductions depended on the development status of the participating countries.? In addition,
countries established TRQs?® for many of the products that previously had import quotas or bans in
place, subject to certain guidelines.?® They also established agricultural special safeguard measures
(5SGs) that permit countries to temporarily impose additional duties on agricultural products if the
volume of imports surges. For example, such duties may be imposed if imports in any one year exceed a
predetermined quantity (known as a volume based safeguard or volume trigger) or if the import price
falls below a certain level (known as a price based safeguard or price trigger).3! MFN tariffs for products
were also reduced or eliminated in agreements made at the time of the Uruguay Round, such as the
zero-for-zero spirits agreement, which reduced MFN tariffs on certain spirits to zero percent.3?

In addition to lowering tariffs, the Agreement on Agriculture required WTO members to impose
disciplines on the level of domestic support, including subsidies, provided to agricultural sectors. The
agreement divided domestic support programs into categories based on their potential to distort global

26 WTO, Agreement on Agriculture.

27 Market access, domestic support, and export competition are commonly referred to as the three “pillars” of
Agreement on Agriculture. WTO, The WTO Agreement Series: Agriculture, 2016, 10.

28 Developed countries agreed to an overall reduction of 36 percent over 6 years, while developing countries
agreed to an overall reduction of 24 percent over 10 years. Least-developed countries were exempt from these
reductions. WTO, The WTO Agreement Series: Agriculture, 2016, 15.

29 A TRQ allows imports of up to a set quantity of a product at a lower or zero duty rate. Imports over the quota
amount face a higher tariff rate.

30 Quota access had to be equal to that of 1986-88, and if access were below 3 percent of domestic consumption,
additional access had to be given on an MFN basis to ensure minimum access opportunities. Members had to
expand access to 5 percent by 2000 (developed countries) or 2004 (developing countries). WTO, The WTO
Agreement Series: Agriculture, 2016, 15-16.

31 Specific formulas guiding the calculations of a quantity surge or a price drop were laid out in the Agreement on
Agriculture. WTO, “Agriculture: Explanation: Market Access,” accessed December 31, 2020; WTO, The WTO
Agreement Series: Agriculture, 2016, 75—78. Only one safeguard can apply per product at any time. For examples,
see U.S. safeguards in subchapter IV of Chapter 99 of the Harmonized Tariff Schedule of the United States.

32 The United States and the EU were parties to the original agreement, which has since been joined by Canada,
Japan, Taiwan, Ukraine, Macedonia, and new EU member states. The agreement eliminated tariffs on brown
distilled spirits. Similar zero-for-zero agreements were also made for beer and nonagricultural products. WTO,
Sector Specific Discussions and Negotiations, January 24, 2005, 9; USITC, hearing transcript, October 6, 2020, 295—
296 (testimony of Robert Maron, Distilled Spirits Council of the United States).
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trade, and established guidelines to govern their use. The Agreement on Agriculture initially focused on
decreasing the use of the most trade distorting programs by establishing a value cap for the amount
spent on these programs.3 Further, the Agreement on Agriculture prohibited the use of export
subsidies for agricultural products unless the subsidies were entered in a country’s list of
commitments.3* Products which did not receive export subsidies during the 1986—88 base period were
ineligible for future export subsidies.

The SPS Agreement

The SPS Agreement recognizes that governments have the right to adopt measures to protect human,
animal, or plant life or health and to set levels of protection that they deem appropriate.3> These SPS
measures include any laws, decrees, regulations, requirements, and procedures that governments apply
to protect human, animal, or plant life or health from risks arising from the entry or spread of plant- or
animal-borne pests or diseases, or from additives, contaminants, toxins, or disease-causing organisms in
foods, beverages, or feedstuffs.3® For example, regulatory agencies of all countries, including the United
States, routinely enforce measures at the border to ensure safe food for consumers and to protect
domestic crops or livestock from imported agricultural products or animals that may introduce a plant
pest or animal disease into the country.

The SPS Agreement requires that SPS measures be based on scientific principles and a risk assessment
appropriate to the circumstance. It further requires that SPS measures be no more trade restrictive than
required to achieve a WTO member’s appropriate level of protection. It requires the use of international
standards, guidelines, and recommendations, where they exist, subject to exceptions that seek to
ensure that deviations from international standards are risk- and science-based.?” The SPS Agreement

33 Developed countries agreed to a 20 percent reduction of the most trade distorting domestic support over

6 years, while developing countries agreed to a 13 percent reduction of over 10 years. Least-developed countries
were exempt from these reductions. WTO, The WTO Agreement Series: Agriculture, 2016, 22.

34 Developed countries agreed to a 21 percent reduction in the quantities subsidized and a 36 percent reduction in
the value of export subsidies over 6 years, while developing countries agreed to a 14 percent reduction, by
guantity, and a 24 percent reduction, by value, over 10 years. Least-developed countries were exempt from these
reductions. WTO, The WTO Agreement Series: Agriculture, 2016, 27. U.S. dairy exporters see the reduction of
export subsidies as an important event in creating a more level playing field for international dairy trade. National
Milk Producers Federation and U.S. Dairy Export Council, written submission to USITC, October 6, 2020, 2.

35 WTO, SPS Agreement.

36 The term SPS measure is defined in Annex A of the SPS Agreement. SPS measures include end-product criteria;
process and production method requirements; testing, inspection, certification, and approval procedures;
guarantine treatments, including requirements bearing on the transport of animals or plants, or on the materials
necessary for their survival during transport; provisions on relevant statistical methods, sampling procedures, and
methods of risk assessment; and packaging and labeling rules directly related to food safety. WTO, The WTO
Agreement Series: Sanitary and Phytosanitary Measures, 2010, 37.

37 WTO SPS Agreement, arts. 2.3, 3.1, 5,1, 5.6. The three recognized international standard-setting bodies in the
SPS Agreement are (1) the Joint Food and Agriculture Organization of the United Nations (FAO)/World Health
Organization (WHO) Codex Alimentarius Commission for food safety, (2) the FAO International Plant Protection
Convention for plant health, and (3) the World Organization for Animal Health, formerly known as the
International Office of Epizootics (OIE), for animal health and zoonoses (animal diseases that can be passed to
humans). WTO, “Sanitary and Phytosanitary Measures,” accessed December 31, 2020.
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also includes a notification process for national SPS regulations and establishes a permanent committee
for consultations on SPS measures affecting trade.®

U.S. Free Trade Agreements

NAFTA entered into force in 1994; however, its market access provisions generally reflected those of the
Agreement on Agriculture with expanded duty-free access for certain agricultural products as well as the
establishment of TRQs and SSGs.% Subsequent U.S. FTAs primarily have sought to expand and
accelerate the market access disciplines established under the Agreement on Agriculture and, in more
recent agreements, to strengthen SPS disciplines. U.S. trade agreements include provisions that
eliminate tariffs and global TRQs on almost all tariff lines. The provisions set up temporary or permanent
TRQs and SSGs to give particularly sensitive agriculture sectors time to adjust to greater competition
from imports.*® This provides a level of ongoing protection to sensitive sectors. In addition, most U.S.
FTAs eliminate the use of export subsidies on goods traded between partner countries.** All U.S. FTAs
negotiated after the establishment of the WTO reaffirm parties’ obligations under the SPS Agreement.

Market Access Provisions

U.S. FTAs eliminate import duties on agricultural products based on a negotiated tariff elimination
schedule. In most of these agreements, the majority of agricultural products become duty free as soon
as the agreement enters into force.*> However, for some highly sensitive agricultural products, U.S. FTAs
do not completely eliminate all tariffs. For example, the United States excluded sugar from its trade
agreement with Australia, and Korea excluded rice from its trade agreement with the United States.

TRQs and SSGs are commonly used in U.S. FTAs to provide added protection to participating countries’
most sensitive agricultural products.** Most TRQs are temporary, and duty-free access is given after a
certain implementation period. However, in many U.S. trade agreements at least one product or

38 \WTO, SPS Agreement, art. 12 and annex B.

39 Unlike the Agreement on Agriculture and subsequent U.S. FTAs, NAFTA treated safeguards as a type of tariff rate
quota. NAFTA, section A, arts. 703-705.

40 NAFTA also established TRQs and SSGs on sensitive products including, for Mexico, corn, pork products, and
apples from the United States. NAFTA, section A, art. 703, annex 703.3; NAFTA, chap. 3, annex 302.2, “Schedule of
Mexico,” chap. 10.

41 Since the Agreement on Agriculture went into effect, U.S. trade agreements have not addressed domestic
support provisions. Generally domestic support programs affect overall agricultural production and trade, but not
specific bilateral trade flows.

42 For examples, see U.S.-Singapore FTA, annex 2.B and annex 2.C; U.S.-Australia FTA, annex 2-B; U.S.-Oman FTA,
annex 2-B.; U.S.-Colombia Agreement, annex 2.3. See case study seven for a discussion of the effects of the market
access provisions in the U.S.-Colombia Agreement and Peru Trade Promotion Agreement (PTPA) on U.S. corn
exports.

3 This discussion focuses on the trade agreements enacted after the Uruguay Round reforms (i.e., after NAFTA).
Access granted under these trade agreements’ TRQs is in addition to any access granted to the world generally
through WTO TRQs.
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product group has a permanent TRQ where the in-quota volume increases annually, normally at a
compound rate, over time in perpetuity, but complete duty-free access is never granted.*

Many countries, including the United States, maintain permanent TRQs for sensitive agriculture
products, for example, U.S. permanent TRQs cover sugar products from nine Latin American partner
countries and Canada, and dairy products from Australia and Canada.®

Sanitary and Phytosanitary Provisions

Most U.S. FTAs were signed after the WTO’s SPS Agreement took effect and use that agreement’s
regulatory framework. NAFTA entered into force a year before the WTO was established, but NAFTA’s
SPS text was similar to the final WTO SPS Agreement because the negotiations for both agreements
overlapped in the early 1990s.¢ All U.S. FTAs negotiated after the WTO was established reaffirm parties’
obligations under the SPS Agreement.

USMCA goes further than previous U.S. FTAs in requiring transparency and encouraging harmonization
or equivalence of SPS measures.*” The SPS chapter of USMCA incorporates the definitions and many of
the core principles of the WTO SPS Agreement, including equivalence and regionalization.*® It also
incorporates enhanced SPS disciplines in the areas such as equivalence, science and risk analysis,
transparency, and cooperative technical consultations. Like the SPS Agreement, the USMCA requires
that SPS measures be applied in a nondiscriminatory manner and only to the extent necessary to

4 While most permanent TRQs increase over time, for some, the in-quota volume stops growing after an initial
period of annual increases. See U.S.-Panama agreement, annex 3.3; U.S.-Morocco FTA, annex IV. In addition, under
CAFTA-DR, a portion of the existing ethyl alcohol TRQ under the Caribbean Basin Economic Recovery Act (CBERA)
was reserved specifically for Costa Rica and El Salvador. These country-specific allocations were to last for the
lifetime of the CBERA quota, which expired January 1, 2012. See CAFTA-DR, annex 3; Tax Reform Act of 1986, as
amended, 19 U.S.C. § 2703(a)(1)(B).

45 Sectors that are considered import sensitive, such as the dairy and sugar industries, often have longer transition
periods or indefinite border protections. Jurenas, Agriculture in U.S. Free Trade Agreements, January 30, 2008, 9—
10. The nine Latin American countries are Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras,
Nicaragua, Peru, Panama, and Colombia. Through the U.S.-Australia FTA, the United States has indefinite TRQs on
11 dairy products or product groups, although this trade agreement allows for a review of the dairy access
commitments at the request of either party after 20 years. See U.S.-Australia FTA, annex 2-B. Through USMCA, the
United States has indefinite TRQs on eight dairy products/product groups, sugar, and sugar-containing products.
See USMCA, annex 2-B, appendix 2: Tariff Schedule of the United States, section B.

46 Meilke, An Appraisal of the SPS Provisions, 2001, 4, 7-10.

47 USTR, “United States—Mexico—Canada Trade Fact Sheet,” accessed March 3, 2021; Burfisher, Lambert, and
Matheson, “NAFTA to USMCA: What is Gained?” March 2019, 10; American Soybean Association and U.S. Soybean
Export Council, written submission to USITC, 2020, 7.

48 Equivalence is a process that evaluates whether a country’s food safety inspection system achieves the level of
public health protection applied in another country. USDA, FSIS, “Equivalence Process Overview,” accessed
December 31, 2020. Regionalization is a process in which countries recognize regions or zones within a country as
disease-free rather than ban products from the entire country. Ferguson, “Regionalization Plays a Key Role,” May
10, 2018.
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protect, human, animal or plant life or health, and that measures be not more trade restrictive than
required to achieve the WTO member’s level of protection.*

Many of the SPS provisions of USMCA affect the practices of establishing, notifying, and monitoring SPS
regulations.®® Parties to the agreement are to document their risk assessment and risk management
decisions; they must offer other parties and individuals the opportunity to comment on proposed SPS
regulations.®® In addition, the entire SPS Chapter is subject to USMCA dispute settlement procedures.

Other Agricultural Provisions

U.S. FTAs typically include a few provisions addressing aspects of agricultural trade other than market
access and SPS measures. For example, in line with the Agreement on Agriculture, many U.S. trade
agreements include an article in which parties reaffirm their commitment to the general elimination of
export subsidies and ban their use between partner countries.> In addition, since the mid-2000s, many
U.S. FTAs have established committees on agricultural trade that offer a forum to promote cooperation
and discuss problems that may arise in administering trade agreements’ agricultural provisions. In
addition, some trade agreements establish mechanisms to consult on specific areas of bilateral concern,
such as dairy commitments and trade in poultry.>® Agriculture industry representatives also identified
several crosscutting provisions that are important for agricultural trade—specifically, intellectual
property, labor, and environment provisions.>

Newer issues have influenced agricultural trade provisions in U.S. FTAs. USMCA’s provisions on
agricultural biotechnology mostly relate to transparency, timely review of products of agricultural
biotechnology that require regulatory approval, and cooperation between the parties. For example,
parties would be required to make available to the public a summary of the risk or safety assessments
that lead to product approval, to accept and review applications on an ongoing basis, and to allow
initiation of the domestic regulatory authorization process of a product not yet authorized in another
country.”®

49 NAFTA, arts. 712.4 and 712.5; USMCA, arts. 9.3, 9.6.6, and, 9.6.10. USMCA, art. 9.6.10 notes that a measure is
more restrictive than required if there is an alternative measure that “achieves the appropriate level of sanitary or
phytosanitary protection and is significantly less restrictive to trade.”

50 See USMCA, arts. 9.6-9.17.

51 SPS Agreement, arts. 9.6.7 and 9.13.

52 This article is in nine U.S. trade agreements (Australia, Bahrain, CAFTA-DR, Chile, Colombia, Morocco, Oman,
Panama, and Peru) covering 14 trading partners. Additionally, USMCA includes export competition provisions
specifying that partners will not maintain or adopt export subsidies on agricultural goods destined for

members of the agreement, and the United States-Israel FTA includes an annex stating that one objective of the
agreement is to eliminate export subsidies.

53 For example, USMCA provisions maintain TRQs for dairy and poultry products and establish a consultation
process for dairy provisions (see USMCA, art. 3.A.11).

54 NAMI, written submission to USITC, October 29, 2020, 4-5. The TBT Agreement also applies to measures
applicable to agricultural products if they fall within the scope of measures covered by the TBT Agreement, for
example, labeling measures that have a purpose other than protecting human, animal or plant life or health such
as country of origin labeling.

55 USMCA, arts. 3.12-3.16.
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Manufactured Goods

Manufactured goods include transportation equipment, machinery, medical devices, and electronic
products. Both the URAs and FTAs include a variety of commitments to address tariff and nontariff
barriers concerning manufactured goods, as described further below.

Uruguay Round Agreements

Important URAs for manufactured goods include GATT 1994, under which signatories agree to reduce or
eliminate duties on manufactured goods, bind tariff rates on a non-preferential basis, and follow
important disciplines on market access and nondiscrimination, among others.>® Also important is the
Agreement on Rules of Origin, which focuses on transparency, predictability, and consistency in defining
and applying rules of origin (ROOs) to manufactured goods and other products.® In addition, the
Agreement on Technical Barriers to Trade (TBT Agreement) is particularly relevant to manufactured
goods trade.

Tariff reductions under the URAs vary greatly among manufactured products. WTO members agreed to
reduce their tariffs on manufactured products generally, and for some products tariffs were completely
removed by many countries through plurilateral agreements. Specifically, the URAs include plurilateral
zero-for-zero initiatives on a range of products, including information technology, medical, construction,
and agricultural equipment. These agreements eliminate duties on specific products on an MFN basis,
benefiting all WTO members.

For the motor vehicle industry, which did not have its own initiative, URA tariff reductions had little
effect on U.S. exports: the United States already faced no tariffs on motor vehicles in its two largest
export markets, Canada and Japan.®® The URAs reduce some developed-country tariffs on motor vehicle
parts, including those in Japan (where they had fallen to zero percent) and in Australia, Korea, and
Singapore (2 percent), all significant U.S. destinations for automotive parts in 1994.

U.S. Free Trade Agreements

Whereas the URAs generally reduce tariffs (and in some cases eliminate tariffs) on a non-preferential (or
MFN) basis, U.S. FTAs generally eliminate tariffs on a preferential basis (i.e., only to the FTA partner
country or countries), either immediately or over a period of time.>® Motor vehicles tend to be one of
the manufactured goods with the longest phased reductions (“staging” periods) for tariff removal when
negotiated with a partner that produces and exports vehicles and has historically not opened its own

56 WTO, General Agreement on Tariffs and Trade 1994.

57 Rules of origin are the criteria used to determine which nation is the source of a product and whether a
particular product qualifies for preferential or duty-free treatment under an agreement. See generally WTO,
Agreement on Rules of Origin.

8 The United States already had a trade agreement with Canada, and Japan's MFN rate on motor vehicles was
zero. Key Japanese nontariff measures related to motor vehicles were not removed under these agreements.

59 NAFTA, for example, eliminated Canadian and Mexican tariffs on most products in manufacturing sectors.
Mexico’s trade-weighted tariffs on U.S. exports of these products fell from 13.6 percent to 2.3 percent between
1991 and 1999, and all tariff barriers were eliminated by 2008. USITC, Impacts of Trade Agreements, 2003, 158.
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market to imports. For example, KORUS had an extremely long staging period (25 years) for U.S. imports
of vehicles for the transport of goods (trucks and work vans).®® In agreements with countries that have
no vehicle production, the tariffs on originating motor vehicles are often removed immediately, as is
typically the case with other manufactured products as well.

U.S. FTAs also set specific ROOs for many manufactured goods. In some agreements, these rules include
regional value content (RVC) requirements that are calculated using build-up, build-down, or net cost
methods, sometimes with change of tariff classification requirements.® The U.S.-Canada agreement
that predated NAFTA was the first agreement in which detailed ROOs were negotiated, and ROOs in
subsequent agreements have varied in their specificity. Agreements with countries in the Middle East
and North Africa (in chronological order: Israel, Jordan, Morocco, Bahrain, and Oman) have less variety
and more RVC requirements, while agreements outside of that region allow greater variety in ROO
type.®? Later FTAs have largely followed the NAFTA model in terms of market access rules, but have
moved away from net-cost calculations towards build-up or build-down approaches.®® USMCA allows for
both net cost and transaction value methods for RVC calculations.®*

Motor vehicles often have complex multi-element ROOs. For example, USMCA contains product-specific
ROOs, including a three-year phase-in period for raising the RVC requirement for autos and light vehicles
from 62.5 percent under NAFTA to 75 percent (extendable to five years with an “alternative staging
plan” approved by all three parties). USMCA also requires that a specific share of regional content be
produced by workers earning greater than $16 per hour, and that vehicles contain more than 70 percent
North American steel and aluminum.®

In addition to chapters on general nontariff measures, U.S. FTAs have increasingly included provisions on
nontariff measures related to specific product groups within the manufactured goods sector. KORUS, for
example, includes specific provisions for medical devices and motor vehicles. The medical devices
provision commits each party to determine government-provided reimbursement amounts for
pharmaceutical and medical devices based on “competitive market-derived prices.”%® The provision also
requires transparency in pricing and reimbursement decisions for medical devices. The KORUS

0 The United States and Korea agreed to further extend these tariffs to 2041. KORUS, annex 2-B, 190 (HTS
87042100 and 87043100); KORUS, General Notes: Tariff Schedule of the United States; USTR, “Fact Sheet on U.S.-
Korea Free Trade Agreement Outcomes,” September 2018.

61 Build-up, build-down, and net cost refer to methods used to calculate regional content value percentages. The
build-up method uses the “value of original materials,” the build-down method uses the difference between
“adjusted value of the good” and "value of non-originating materials,” and the net cost method uses the difference
between “net cost of the good” and the “value of non-originating materials.” Jones and Wong, International Trade:
Rules of Origin, March 3, 2020, 8. A change in tariff classification occurs when a product undergoes a process so
that it would be categorized under a different chapter, heading, or subheading of the HS.

62 powers and Ubee, “A Comprehensive Comparison of Rules of Origin,” May 2020.

63 lnama, Rules of Origin in International Trade, 2009, 323.

64 The transaction value method uses the difference between the transaction value and the value of non-
originating materials to calculate RVC. USMCA, chap. 4, arts. 4-7 and 4-8.

85 USITC, U.S.-Mexico-Canada Agreement, April 2019, 76.

6 KORUS, chap. 5. Because Korea provides a state-run health insurance system, reimbursements refer to
government payments for products provided by domestic healthcare facilities. The reimbursement provision is
meant to ensure that reimbursements by government-funded pharmaceutical and medical devices are transparent
and based on market-derived prices.
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confirmation letter on motor vehicles contains commitments for transparent development of
regulations and has specific sections on how Korean regulations on environmental and safety standards
will govern U.S. vehicles exported to Korea.®” The Australia, Bahrain, CAFTA-DR, Chile, Colombia, Korea,
Morocco, Oman, Panama, Peru, Singapore, and USMCA agreements contain provisions addressing
remanufactured goods.® These provisions prohibit import bans, limit regulatory barriers, set out ROOs,
and ensure nondiscriminatory treatment for these goods.®°

Energy, Forestry, and Mineral and Metal
Products (Natural Resources)

For the purpose of this report, energy, forestry, and mineral and metal products, including downstream
products such as lubricants, electricity, printed materials, ceramics, glassware, steel, jewelry,
prefabricated buildings, and furniture, are grouped under the category of “natural resources.” The
various commitments in the URAs and FTAs to address applicable tariff and nontariff barriers, and other
specific topics related to natural resources, are described below.

Uruguay Round Agreements

U.S. imports of most natural resources products have been subject to low or zero average tariff rates for
decades,’” and the remaining tariffs were cut further in stages starting in 1995 under the URAs.”* Under
the Uruguay Round, zero-for-zero staged annual tariff reductions were negotiated between the United
States, Canada, the European Union (EU)-15,7% Japan, and various other GATT members” for a number
of goods. These included certain pulp, paper, and printed materials (tariffs removed by 2004); iron and

57 For more on the safety portion of this confirmation letter, see the case study in chapter 4.

58 A remanufactured good is one that reached its end of life, and then underwent an industrial process to restore it
to its original working condition. USITC, Remanufactured Goods, 2012, i.

69 USITC, Remanufactured Goods, 2012, 2-21.

70 For example, both crude petroleum and refined petroleum products already had applied tariff rates averaging
less than 1 percent ad valorem even before the (1973-79) Tokyo Round. USITC, The Impact of Trade Agreements,
August 2003, 264.

71 Bound tariff rates for natural resources were progressively reduced during the previous rounds of GATT,
culminating in the Uruguay Round. WTO, “Natural Resources, International Cooperation,” 2010, 165. Successive
tariff reduction negotiations prior to the Uruguay Round are summarized in WTO, “Sector Specific Discussions and
Negotiations,” January 24, 2005, 3-8.

72 The EU was established on November 1, 1993, by the 12 Member States of the former European Communities
(Belgium, Denmark, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, and
the United Kingdom) and subsequently was expanded on January 1, 1995 through April 30, 2004, with the entry of
3 additional Member States (Austria, Finland, and Sweden). The EU currently has 27 members. EC, “Glossary: EU
Enlargements,” January 14, 2020.

73 USITC, Potential Impact on the U.S. Economy, June 1994, V-30.
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);74 )'75

steel products (removed by 1999);’* and furniture (removed by 1999).”> Almost all tariff lines in the
Harmonized Tariff Schedule of the United States (HTS) for natural resources were bound during the
Uruguay Round,”® with about two-thirds bound at a duty rate of “Free.””’

Significant URA nontariff provisions for forest products include pre-shipment inspection rules, ROOs,
and technical barriers to trade (TBTs).”® Other significant URA nontariff provisions applicable to minerals
and metals include safeguards with the elimination of voluntary restraint agreements (VRAs),”®
antidumping and countervailing measures with sunset provisions, government procurement, TBTs, pre-
shipment inspection, import licensing, and ROOs.%

U.S. Free Trade Agreements

Under U.S. FTAs, the majority of the remaining U.S. duties related to natural resources were ended
immediately upon implementation into force, particularly those with developing-country partners in the
Western Hemisphere.®! Other duties were phased out over staging periods, particularly those bound at
higher ad valorem levels.® For example, ceramic tiles, porcelain or china tableware, and kitchen or
bathroom glassware products benefited from such tariff staging, which extended up to 10 years in

74 The United States, the EU-12, Austria, Finland, Japan, Korea, Norway, and Sweden also negotiated a zero-for-
zero agreement to eliminate tariffs on steel structural and steel wire products over a 10-year period. USITC,
Potential Impact on the U.S. Economy, June 1994, V-30.

75> See Annex 3: Sectoral Negotiations During the Uruguay Round (1986-1994), in WTO, “Sector Specific Discussions
and Negotiations,” January 24, 2005, 19-23. For listings of the specific HTS subheadings, see Annex 5: Product
Coverage of Successful Plurilateral Sectoral Negotiations During the Uruguay Round, in WTO, “Sector Specific
Discussions and Negotiations,” January 24, 2005, 26—29.

76 Only two tariff lines for U.S. crude-petroleum were not bound and remain so today. Although the United States
could raise the rates on these two tariff lines, current NTR tariffs are low at 5.25 cents per barrel (HTS 2709.00.10)
and 10.5 cents per barrel (HTS 2709.00.20), equivalent to applied tariff rates less than 1 percent. WTO, “Tariff
Download Facility,” accessed September 21, 2020.

77 Among the 2,270 natural resources tariff lines (HS 2017 nomenclature), 1,430 tariff lines (63.0 percent) were
bound at a duty rate of “Free.” WTO, “Tariff Download Facility,” accessed September 21, 2020. However, forest
products, aluminum, and steel industry representatives also state that significantly higher average and bound duty
rates confront U.S. exports to Brazil, China, India, and other fast-growing foreign markets outside North America.
American Forest & Paper Association (AF&PA), written submission to USITC, November 3, 2020, 1-2; Century
Aluminum Co., written submission to USITC, November 6, 2020, 8; Nucor Corp., written submission to USITC,
November 6, 2020, 3

78 USITC, Potential Impact on the U.S. Economy and Industries, June 1994, 11-3, II-53—I1-54, 11-57—1-58.

79 VRAs, also referred to as a “voluntary export restraints” (VERs) or “orderly marketing arrangements” (OMAs),
are bilateral arrangement by which an exporting country agrees to reduce or restrict its exports and the importing
country agrees not to impose import quotas, tariffs, or other controls. WTO, “Glossary Term, VRA, VER, OMA,”
retrieved March 2, 2021.

80 USITC, Potential Impact on the U.S. Economy and Industries, June 1994, V-3, V-6-V-7, V-20-V-21, V-25-V-26, V-
30.

81 The CAFTA-DR, U.S.-Colombia, U.S.-Panama, and U.S- Peru agreements immediately eliminated U.S. tariffs on
imports of natural resources products originating in the agreement partner countries. U.S. imports of natural
resources products originating in either Canada or Mexico continued to receive duty-free treatment under USMCA
as under NAFTA.

82 Ad valorem tariffs are calculated as a percentage of the value of the product.
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certain U.S. FTAs.8 U.S. FTA partners were generally granted longer staging schedules for natural
resource products, with tariffs imposed by Colombia, Korea, and Panama on certain sector goods
originating in the United States eliminated as of January 2021.8

Among the TRQ provisions of the U.S.-Chile FTA are staged duty-free import provisions for refined
copper cathodes® and for non-household porcelain and chinaware originating in Chile.® By contrast,
Australia, Israel, Oman, and Singapore agreed to immediate and reciprocal elimination of import tariffs
on natural resources products with the United States.®’

Moreover, U.S. agreements include a few discrete nontariff provisions specific to natural resources.
Included in U.S. FTAs (other than those with Israel and Jordan) are U.S. export restrictions on all species
of logs.® In addition, the CAFTA-DR agreement includes a side letter recognizing an indefinite
moratorium on strip- and open-pit mining in Costa Rica.?® The Peru Trade Promotion Agreement (PTPA)
contains binding commitments in the “Annex on Forest Sector Governance (Forestry Annex)” to
strengthen governance against illegal logging.?® Among the modifications to KORUS negotiated in
2018,°* was an exemption under import quotas for steel originating in Korea from the section 232
national security import tariffs imposed in March 2018.%

USMCA includes new provisions, beyond those for NAFTA, for various natural resources products. It also
continues duty-free treatment and investment and service-provider benefits, as well as additional

8 The U.S. trade agreements with Australia, Chile, Bahrain, Israel, Jordan, Korea, Morocco, Oman, and Singapore
phased-out U.S. tariffs within 10 years on certain ceramic and glassware products. Conversely, the agreements
with Bahrain and Oman phased out U.S. tariffs within 10 years on certain ceramic products but granted immediate
duty-free benefits to imports of originating glassware products from these agreement partner countries.

84 See the U.S.-Colombia, U.S.-Korea, and U.S.-Panama agreements.

85 Duty-free U.S. imports of refined copper cathodes (HTS 7403.11.00) from Chile were limited to 55,000 metric
tons during the first year of agreement implementation. U.S.-Chile FTA, annex 3.3, U.S. notes 15-16.

86 U.S. duty-free imports of hotel or restaurant ware and other non-household ware of porcelain and chinaware
(HTS 6911.10.10) from Chile were staged for 10 years, granting duty-free entry to 10,000 dozen units in the first
year and increasing the number by 1,250 dozen units in each successive year. U.S.-Chile FTA, annex 3.3, U.S. note
16, accessed September 29, 2020.

87 U.S. exports of natural resources products continued to receive duty-free treatment upon entry into the
Canadian and Mexican markets under USMCA as under NAFTA. See also the U.S.-Australia, U.S.-Israel, U.S.-Oman,
and U.S.-Singapore agreements.

88 Although the URAs do not include an exemption specifically allowing the United States to restrict log exports,
GATT 1947, art. XX (General Exception) includes provisions for the conservation of exhaustible natural resources.
WTO, “Natural Resources, International Cooperation,” 2010, 165-166 and 168-169.

8 According to the “Letter on Mining Activities,” Costa Rica’s nondiscriminatory and indefinite moratorium on
strip- or open-pit mining activities in its territory shall not be considered as a non-conforming measure subject to
the disciplines of the Investment or the Cross-Border Trade in Services Chapters of the CAFTA-DR agreement.
USTR, CAFTA-DR, “Costa Rica, Letter on Mining Activities,” May 28, 2004.

%0 AF&PA, written submission to USITC, November 3, 2020, 4; Decorative Hardwoods Association (DHA), written
submission to USITC, November 6, 2020, 1-4. For further information about the Peru Forestry Annex, see the
“Environment” cross-sectoral provisions section of this chapter and the “Environmental Provisions” case study in
chapter 4: Impact of Trade Agreements.

91 See also the “KORUS Energy” case study in chapter 4: Impact of Trade Agreements.

92 USITC, The Year in Trade 2019, August 2020, 170. See also Presidential Proclamation 9711, 83 Fed. Reg. 13361
(March 28, 2018); Presidential Proclamation 9740, 83 Fed. Reg. 20683 (May 7, 2018).
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provisions to promote inter-regional trade of energy products among the agreement partners.*® For
forest products, USMCA includes initiatives to promote conservation and sustainable forestry
management and combat illegal logging.?* Among minerals and metals products, USMCA provides
stricter ROOs for certain glass- and steel-containing products,® along with inclusion of steel and
aluminum input products into the new RVC requirements for motor vehicle products.®®

Industry witnesses testified that they consider several crosscutting provisions as incentives for North
American production of steel and aluminum,®” with the benefits accruing to USMCA signatories rather
than outside parties.?® Some industry representatives also supported stronger labor and environmental
standards,® international standards alighment,® new Good Regulatory Practices provisions,'°! new

9 More specifically, USMCA continues duty-free tariff treatment for energy products, continues investment and
service-provider benefits of Mexico’s 2013 energy-sector reforms; allows hydrocarbon products transported
through pipelines to qualify as originating; provides new flexibilities in ROOs certification requirements for oil and
gas transported between partner countries; and provides automatic approval for U.S. exports of liquified natural
gas to Canada and Mexico. USTR, “USMCA Fact Sheet, Energy and Energy Products,” retrieved September 29,
2020.

94 USMCA, arts. 24.22 and 24.23; USTR, “USMCA Fact Sheet: Modernizing NAFTA,” accessed May 20, 2021; see also
the “Environment” section of this chapter for further details.

9 USTR, “USMCA Fact Sheet, Rebalancing Trade to Support Manufacturing,” retrieved September 29, 2020.

% USITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 74-76, 81. For further information, see the
“Manufactured Goods” section of this chapter. According to a hearing witness, the aluminum ROOs in both NAFTA
and USMCA, being based mostly on substantial transformation, present some operational and metallurgical
sourcing and tracking issues due to the ease of (1) recovery and reuse of aluminum waste and scrap and (2)
substitutability between primary (unwrought) and secondary (recovered) aluminum in many end-use applications.
Nevertheless, the North American aluminum industry reportedly anticipates benefits under the new USMCA RVC
requirements, or at least correspondence with the already foreseen growth, for aluminum in motor vehicles and
components. USITC, hearing transcript, 256—258 (testimony of Lauren Wilk, Aluminum Association); Aluminum
Association, written submission to USITC, November 6, 2020, 4-5.

97 USITC, hearing transcript, 223 (testimony of Benjamin Pickett, Nucor Corp.), 223-224 (testimony of Chris B.
Weld, Wiley Rein LLP), 258-259 (testimony of Lauren Wilk, The Aluminum Association).

98 USITC, hearing transcript, 224 (testimony of Chris B. Weld, Wiley Rein LLP); Nucor Corp., written submission to
USITC, November 6, 2020, 5-6.

9 Nucor Corp. considers these enforceable USMCA provisions as steps forward to countering countries from
pursuing competitive advantages from lax labor and environmental standards and that such provisions be included
in future FTAs. Nucor Corp., written submission to USITC, November 6, 2020, 5-8. See also the “Labor” and
“Environment” cross-sectoral provisions sections below.

100 A5 the American National Standards Institute (ANSI)-accredited standards setting organization for aluminum
produced in the United States, the Aluminum Association argues for closer alignment among international
regulatory systems for the benefit of intermediate and finished aluminum goods producers. Aluminum Association,
written submission to USITC, November 6, 2020, 5-6. See also the “Technical Barriers to Trade” cross-sectoral
provisions section below.

101 The Aluminum Association considers mutual recognition and regulatory harmonization of value to customers of
aluminum products. Aluminum Association, written submission to USITC, November 6, 2020, 6. See also the “Good
Regulatory Practices” cross-sectoral provisions section below.
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disciplines in the subsidy rules for state-owned or state-supported enterprises and for foreign currency
manipulation,®? and more limited investor-state dispute settlement (ISDS) provisions.%

Textiles and Apparel

Textiles and apparel include natural and manmade fibers, yarns, knit and woven fabrics, nonwovens,
apparel, and made-up articles such as towels and linens. Until the implementation of the URAs,
multilateral trade in textiles and apparel was subject to, or potentially subject to, import restraints in the
form of quota limits. The URAs established a transition period for the elimination of these quota
arrangements, thereby integrating the rules for trade in textiles and apparel into the international rules
that applied to all goods. Most U.S. FTAs include special rules of origin for preferential treatment for
textiles and apparel that are different from the rules that apply to other goods. The preference rules for
apparel are stringent and often require the tracking of specified materials used to make the garments.
The summary below examines the U.S. FTA rules for apparel in more detail, highlighting the evolution of
those rules from one FTA to the next. In addition to ROOs, other rules affecting the textile and apparel
sector include the TBT Agreement, for example with respect to textile labeling.

Uruguay Round Agreements

Among the URAs, the Agreement on Textiles and Clothing (ATC) ushered in a new set of multilateral
rules for trade in textile and apparel goods by phasing out the Multifiber Arrangement (MFA) that had
governed the sector for decades.'® In four stages over a 10-year transition period from 1994 to 2004,
the ATC phased out the elaborate web of quotas on supplier countries that joined the WTO. During the
transition period, the ATC also provided rules for transitional safeguard actions, accelerated growth for
the quotas eliminated at later stages, and included a dispute settlement mechanism specific to textile
and apparel actions. The ATC expired on December 31, 2004, at which point textile and apparel goods
were considered to be fully integrated into the multilateral rules that apply to all goods.%

102 Nucor Corp’s. hearing witnesses claimed that these stronger USMCA provisions will provide broader incentives
to producing steel in North America and recommended that these provisions be included in future FTAs. USITC,
hearing transcript, 223 (testimony of Benjamin Pickett, Nucor Corp.), 223-224 (testimony of Chris B. Weld, Wiley
Rein LLP).

103 See “Investment” cross-sectoral provisions section below. However, the AF&PA considers the ISDS provisions
under USMCA to be inadequate, having opposed both the phasing out of investor access to ISDS provisions for
U.S.-Canada investors under NAFTA and more limited access for U.S.-Mexico investors. AF&PA, written submission
to USITC, November 3, 2020, 2-3.

104 WTO, Agreement on Textiles and Clothing (ATC). The MFA was the umbrella under which developed nations,
including the United States, relied on bilateral agreements to set quantitative limits or quotas to restrict imports of
sensitive textile and apparel goods, primarily from developing countries. The MFA governed global textile and
apparel trade from 1974 to 1994.

105 See the earlier USITC report for more detailed analysis of the Uruguay Round Agreements for the textile and
apparel sector. USITC, Economic Impact of Trade Agreements, June 2016.
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U.S. Free Trade Agreements

Except for the first FTA with Israel (1985), all U.S. FTAs contain product-specific rules for textile and
apparel goods.2% The U.S. rates of duty on imported textile and, especially, apparel goods are among
the highest in the HTS.1%7 Therefore, the potential for duty-free treatment provides a considerable
incentive for U.S. buyers to source apparel from FTA partners. However, for some importers, the strict
preference ROOs, along with the record-keeping and documentation requirements the rules entail,
make the cost of compliance too great to take full advantage of the duty-free opportunities.’®® On the
other hand, some U.S. domestic textile industry representatives state that the existing FTA rules follow a
simple template designed to benefit upstream manufacturers in the textile and apparel supply chain.®®

The U.S. FTA ROOs for apparel follow two distinct templates. The first is the value-added model set in
the agreements with Israel and Jordan under which goods must satisfy a 35 percent value-added
requirement. In general, this requirement can easily be met for apparel when fabric is first cut into
components and then assembled into a garment (cut-and-sew operations) without the need to track the
origin of materials or inputs.'¥® The second is the tariff shift plus model, which was first negotiated with
Mexico and Canada for NAFTA, requiring the cutting and sewing operations to be performed in one of
the parties and also requiring the tracking of certain origin-restricted materials. This NAFTA model
served as the starting point for apparel ROOs in U.S. FTAs that followed. However, even with a common
starting point, no two FTAs using the tariff shift model contain the same ROOs for apparel goods.
Changing market conditions and experience gained from preceding rules both led to incremental
changes. The result is a web of similar, yet different, requirements. The following summary briefly
highlights where and when the various elements of the rules were modified.

“Yarn-forward” Tariff Shift Rules

Implemented in 1994, NAFTA set the precedent for what became known as the “yarn-forward” ROO for
apparel.''! NAFTA required that apparel must be made from fabric and yarn!!? that were also made in

106 The preferential rules of origin for textile and apparel goods under the U.S.-Israel FTA rely on the same value-
added criteria that apply to all goods. There are no separate textile-specific provisions in the FTA. Interestingly,
when the country of origin marking rules for textile and apparel goods were changed under section 334 of the
Uruguay Round Agreements Act in 1994 (as reflected in 19 CFR 102.21), the marking rules for textiles and apparel
goods from Israel remained separate (19 CFR 102.22). Under the “old” or Israel marking rules, the country of origin
for apparel is conferred by the cutting of fabric into components. For goods to qualify for duty-free treatment, the
apparel must also satisfy the 35 percent value-added criteria under the FTA.

107 The U.S. rate of duty on some apparel goods is as high as 32 percent ad valorem.

108 USITC, hearing transcript, October 6, 2020, 169, 228 (testimony of Beth Hughes, AAFA); USITC, hearing
transcript, October 6, 2020, 177, 228, 238 (testimony of Julia Hughes, USFIA).

109 NCTO, written submission to USITC, November 6, 2020, 2-3.

110 ynder U.S. MFN country of origin rules (19 CFR 102.21), origin for cut components is conferred when fabric is
cut into garment components. Origin for apparel is conferred when components are sewn or assembled. If both
the cutting of fabric and the assembly of the components occurs in one country, then the value of the cut
components can be counted as part of the value added in that country.

111 “yarn-forward” requires all of the materials be from, and all of the processing occur in, one of the parties to the
agreement, beginning with the formation of yarn (from fiber of any origin), to fabric making, cutting of fabric,
sewing, and finishing of the final (or imported) garment.

112 yarns and fabrics of some fibers, such as silk or linen, were not restricted to NAFTA origin.
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the United States, Mexico, or Canada.!'®* The same “yarn-forward” foundation,'* with two small
changes, would become the basic ROO for apparel under the FTAs with Chile, Singapore, Australia,
Bahrain, Morocco, and Oman.? The CAFTA-DR further modifies NAFTA’s “yarn-forward” foundation
with two additional changes.''® The Panama FTA mimics CAFTA-DR, whereas agreements with Colombia
and Peru retain yarn restrictions identical to the original NAFTA requirements.” All four of the newer
Western Hemisphere FTAs (CAFTA-DR, Panama, Colombia, and Peru) add origin restrictions for the trims
of sewing thread, narrow elastic fabrics, and pocket bag fabrics. Coming full circle, USMCA picks up
certain elements from previous FTAs*® and phases in the origin requirements for sewing thread, narrow
elastic fabrics, and pocket bag fabrics but drops the origin requirement for visible lining fabrics, a
provision that remains in all the other “yarn-forward” FTAs.

Tariff Shift Rules other than “Yarn-forward”

In the CAFTA-DR and Panama agreements, the underlying “yarn-forward” tariff shift rule was modified
to restrict only the origin of cotton and manmade fiber yarns, permitting wool and certain other yarns to
be of any origin. The result of this change is that the rule for apparel of those fibers becomes a “fabric-
forward” tariff shift rule instead of “yarn-forward.” USMCA incorporates this change for some yarns but
retains the origin restriction on wool yarns.®

NAFTA set the precedent for the limited use of a “cut and sew” tariff shift rule by establishing a special
ROO for brassieres.?® All of the subsequent FTAs but Korea also include a special ROO for brassieres, a
garment of complicated construction where the application of a yarn- or fabric-forward tariff shift rule

113 The specified tariff shift rule was applied only to the component of the garment that determines its
classification or the “essential character component.” Within that essential character component, a de minimis
allowance permits the use of 7 percent of yarns or fibers that do not meet the origin requirements, expressed as a
percent by weight of that component. Additionally, NAFTA required certain visible lining fabrics (if used, largely for
the production of tailored clothing) be made from yarn in one of the parties to the agreement.

114 The “yarn-forward” foundation is a yarn-forward tariff shift rule that applies along with the 7 percent de
minimis limit and visible lining fabric requirement.

115 First, elastomeric yarns (typically used in very small quantities to add stretch to fabrics) were excluded from the
de minimis allowance (i.e., elastomeric yarns must always be produced in the United States or partner country).
Second, the visible lining fabric requirement was modified to exclude certain fabrics of certain types of rayon (i.e.,
that particular lining fabric could be of any origin).

116 One CAFTA-DR change increased the de minimis allowance to 10 percent (but that still does not apply to
elastomeric yarn that must always originate from a partner country). A second change established that for “yarns,”
only cotton and manmade fiber yarns were required to originate from one or more of the CAFTA trading partners,
while other yarns such as wool, etc., may be of any origin.

117 Colombia and Peru both introduced a new exception for viscose rayon yarns (allowed to be of any origin). This
exception is also found in the tariff shift rules for KORUS.

118 Among the changes picked up by USMCA are the allowance for certain non-originating rayon fibers, and a de
minimis allowance of 10 percent. Within the USMCA de minimis allowance, elastomeric yarns are limited to no
more than 7 percent, the original NAFTA de minimis allowance.

119 USMCA eliminates the origin requirements for non-cotton vegetable fiber yarns (such as ramie, hemp, jute, and
other plant-derived fibers).

120 A “cut and sew” tariff shift rule allows the use of fabric and other components of any origin. CAFTA-DR,
Colombia, Panama, Peru, and the USMCA have a “cut and sew” tariff shift rule for brassieres.
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to an essential character component is difficult if not impossible.? CAFTA-DR contains “cut and sew”
tariff shift rules for a number of garments; it is the only FTA to do so for garments other than
brassieres.?

“Short Supply” Provisions and Tariff Preference Levels

An additional element to the NAFTA rules for apparel allow apparel made of certain non-originating
materials to qualify for preferential treatment under “short supply” or commercial availability
provisions. The “short supply” provisions apply to yarns or fabrics that are not produced in commercial
quantities in a timely manner by producers in the United States or the other FTA partner(s).1?3

NAFTA incorporated this concept in two ways, both for specific garments made from specific fabrics.*

The resulting “short supply” rule for those garments is comparable to a “cut and sew” rule, but
restricted to the use of specific fabrics. In chronological order, the FTAs with Chile, Singapore, Australia,
Bahrain, Morocco, Oman, Korea, and USMCA all contain “short supply” provisions comparable to
NAFTA.1%

CAFTA-DR took a different approach to “short supply” rules, borrowed from the “short supply”
provisions of the legislated Caribbean Basin Trade Partnership Act (CBTPA). Under CAFTA-DR, the rule
applies to all garments provided the materials in “short supply” are found on a separate “short supply”
list.12° The FTAs with Colombia, Peru, and Panama all follow the CAFTA-DR “short supply” model (with
FTA-specific “short supply” lists).

A final element to apparel FTA rules that allows the limited use of materials of any origin, found
originally in NAFTA, are tariff preference levels (TPLs). Like “short supply” provisions, TPLs permit the

121 1n chronological order, beginning with Chile, the agreements with Australia, Bahrain, Morocco, and Oman
employ a different, but still special, rule of origin for brassieres. This rule is borrowed from the legislated
preference program for apparel, the now-expired Andean Trade Promotion and Drug Eradication Act (ATPDEA)
that was implemented in 2002. The ATPDEA brassiere rule requires the use of at least 75 percent originating
materials in the production of brassieres by producers in the previous year. The Singapore FTA contains a “fabric-
forward” rule (like that of wool in the CAFTA-DR and Panama agreements) for brassieres, and Korea does not
include a special rule for brassieres.

122 These rules are the result of concessions sought by the Dominican Republic and Central American countries
during the negotiation of the “pocketing amendments,” in exchange for adding a new chapter rule to restrict the
origin of the fabric used to form pocket bags (used in trousers, coats and jackets) sought by the United States.

123 Therefore, apparel made from such non-partner materials would fail to satisfy the NAFTA tariff shift rule
whether it be “yarn-forward” or “fabric-forward.”

124 NAFTA short supply provisions included, first, a chapter rule for woven garments (HS chapter 62) that listed five
fabrics—velveteen, corduroy, Harris Tweed, cashmere, and batiste—that may be of any origin when used as the
outer shell of any garment described in chapter 62. The second “short supply” rule found in NAFTA was written
into the tariff shift rule for men’s and boys’ woven dress shirts, similarly, permitting certain fabrics to be of any
origin.

125 Over the years, the United States and FTA partners have occasionally revisited the rules of origin for select
garments as the availability of materials within FTA regions changed. The text of such amendments generally
creates new tariff shift rules along the lines of “cut and sewn in one or both partners, provided the outer shell of
the garment is [certain fabrics].”

126 That short supply list, in turn, may be amended by either additions or deletions via a petition process managed
by the Committee for the Implementation of Textile Agreements (CITA), chaired by the U.S. Department of
Commerce. This process is considered faster and more flexible than the NAFTA-based amendment process.
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use of non-originating materials. Unlike “short supply” provisions, however, the non-originating
materials (and/or the finished garment) are not specified. The use of TPLs is restricted by annual quota
limits. The TPLs for apparel result in a “cut and sew” rule for any garment, from any fabric, up to the
specified limit. The scope of coverage for TPLs for apparel varies from agreement to agreement.!?’

Chemicals

This section primarily focuses on tariff eliminations on chemicals achieved under U.S. trade agreements,
as well as the evolution of ROOs that affect these products.'?® U.S. trade agreements reportedly serve
two important functions for the U.S. chemical industry and its downstream customers.'? First, they
provide greater certainty on tariff rates. Second, the agreements reduce and prevent nontariff barriers
to trade.!® Tariff elimination and regulatory alignment reportedly are essential to the global
competitiveness of U.S. chemical manufacturers.'3!

Uruguay Round Agreements

Three developments resulting from the Uruguay Round negotiations are specific to chemicals industries:
(1) the Agreement on Trade in Pharmaceutical Products (also called the Pharmaceutical Zero-for-Zero
Initiative),*3? (2) the Uruguay Round Concessions on Intermediate Chemicals for Dyes, and (3) the
Chemicals Tariff Harmonization Agreement.!33 All three agreements reduce or eliminate tariffs. Industry
representatives view the Chemicals Tariff Harmonization Agreement as having contributed to the shift
of chemical production from the United States to other countries (including those with lower labor
costs).13* However, others also view it as having boosted the competitiveness of U.S. firms downstream
by reducing input costs.**®

127 The Chile FTA and USMCA contain permanent TPL provisions for apparel. In chronological order, the FTAs with
Singapore, Bahrain, Morocco, Oman, and CAFTA-DR (for Nicaragua and Costa Rica only), each contained temporary
TPL provisions for apparel which are now expired.

128 For purposes of this section, the term “chemicals” refers to goods in HS chapters 28 through 39, which includes
organic and inorganic chemicals, pharmaceuticals, plastics, fertilizers, agro-chemicals, paints and dyes, and
cosmetics.

129 See appendix E, table E.1 for a comparison of rules used to apply chemical ROOs in U.S. FTAs.

130 YSITC, hearing transcript, October 6, 2020, 329 (testimony of Ed Brzytwa, ACC).

131 Other provisions that affect the U.S. chemicals and pharmaceuticals industries, including those on intellectual
property rights, transparency, technical barriers to trade, and regulatory coherence are discussed below. USITC,
hearing transcript, October 6, 2020, 329 (testimony of Ed Brzytwa, ACC).

132 The Pharmaceutical Zero-for-Zero Initiative eliminated tariffs on specified pharmaceuticals and chemical
intermediates used to produce pharmaceuticals. The list of items from the original agreement has been updated
four times, last in 2010, and now includes over 10,000 items. USTR, “Pharmaceuticals,” accessed October 23, 2020.
133 The Chemicals Tariff Harmonization Agreement specifies that all tariff rates on products in the chemicals sector
be within the range from zero to 6.5 percent ad valorem. It defines the chemicals sector as all goods in HS chapters
28 through 39. USTR, “Chemicals,” accessed October 23, 2020.

134 USITC, hearing transcript, October 6, 2020, 324-5 (testimony of V.M. “Jim” Delisi, Fanwood Chemical).

135 USITC, hearing transcript, October 6, 2020, 329-333 (testimony of Ed Brzytwa, ACC).
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U.S. Free Trade Agreements

U.S. FTAs have continued to reduce or eliminate tariffs on chemicals. As the tariffs have declined,
chemical ROOs, which can be categorized into three types—regional value content (RVC), tariff shift, and
process rules—have become more important to the industry and have been a regular component of U.S.
FTAs. In the U.S.-Israel FTA, which entered into force almost a decade before the URAs, ROOs for all
goods are based on domestic value content. They require a domestic value content of at least 35
percent for a good to qualify as “originating” in the trading partner. Also, any product produced using
imported (non-partner) materials must be “substantially transformed into a new and different article of
commerce, having a new name, character, or use, distinct from the article or material from which it was

so transformed.” 136

In NAFTA, ROOs that affected chemical goods provided tariff shifts as an alternative to RVC. NAFTA
clarified the vague “substantial transformation” requirement in the U.S.-Israel FTA by specifying the
tariff shift required for each product. Sometimes a shift from one HTS subheading to another was
sufficient. For other goods, the shift needed to be at least from one HTS heading to another or even
from one HTS chapter to another. In many cases the importer could choose which method to use to
qualify a good under NAFTA—either by a significant tariff shift or by a combination of a more limited
tariff shift and its RVC, which could be calculated in different ways.*¥” Numerous industry
representatives have commented on the benefit of having various options to qualify a good as
originating.**®

The next step in the evolution of chemical ROOs occurred in the 2004 FTAs with Singapore and Chile,
which include the “chemical reaction” rule as an additional ROO.**® Many chemicals can be transformed
into new ones via chemical reactions without the new product requiring a change in the subheading-
level classification. The U.S.-Chile FTA also includes a “separation prohibition” to ensure that products
could not qualify simply by being imported as a mixture and then separated into the various
components (which does not constitute a chemical reaction).!*® The U.S.-Australia FTA further expands
the menu of ROOs by adding five other methodologies for chemical products: purification, mixtures and

136 |J.S.-Israel FTA, annex 3.

137 NAFTA ROOs provided two options for calculating RVC: transaction value method and net cost method. NAFTA,
chap.4.

138 |ndustry representatives have stated that calculating RVCs can be a costly and tedious exercise, as the cost of
inputs can vary with each production run. Conversely, a chemical reaction rule, once established, never changes
for the product and does not require documentation unique to each production run. U.S. industry representatives,
telephone interviews by USITC staff, July 29, 2020, July 31, 2020, October 27, 2020, and October 28, 2020. USITC,
hearing transcript, October 7, 2020, 326—-27 (testimony of Robert Helminiak, SOCMA).

139 “A “chemical reaction” is a process (including a biochemical process) which results in a molecule with a new
structure by breaking intramolecular bonds and by forming new intramolecular bonds, or by altering the spatial
arrangement of atoms in a molecule. The following are not considered to be chemical reactions for the purposes of
this definition: (a) dissolving in water or other solvents; (b) the elimination of solvents including solvent water; or
(c) the addition or elimination of water of crystallization.” U.S.-Chile FTA, annex 4.1.

140 The U.S.-Chile FTA defines separation prohibition as follows: “A non-originating material or component will not
be deemed to have satisfied all applicable requirements of these rules by reason of a change from one
classification to another merely as the result of the separation of one or more individual materials or components
from a man-made mixture unless the isolated material or component, itself, also underwent a chemical reaction.”
U.S.-Chile FTA, annex 4.1.
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blends, change in particle size, standard materials, and isomer separation.?*! Each of these rules
provides another alternative for conferring origin on a good. These ROOs also are included in the CAFTA-
DR, Peru, KORUS, Colombia, and Panama FTAs. Interestingly, most of these FTAs do not include
chemicals-specific RVCs as an option for qualifying an originating good. USMCA adds another ROO for
chemical products based on biotechnological processes.*? Departing from the pattern of other recent
FTAs, it also includes chemicals-specific RVCs as a method of qualifying as an originating good.*®

The evolution of the ROOs, including the changes incorporated in USMCA, are considered to have
benefited both U.S. importers and exporters. At the Commission’s hearing, the American Chemistry
Council (ACC) characterized USMCA as moving toward “clear, transparent, and simple” rules. ACC and
the Society of Chemical Manufacturers and Affiliates (SOCMA) both supported USMCA’s “menu of
options” for chemical ROOs.** According to one industry representative, this evolution towards less
“murky” ROOs also makes it easier to prevent “bad actors” from inappropriately gaining preferential

access to the U.S. market.*>

Services

Services industries (like distribution, electronic, financial, and professional services) are complex,
technologically advanced, and growing rapidly in the global economy. Services are traded across borders
and through affiliates, as well as when individuals travel abroad to consume or provide a service.'* The
United States has included services in its trade agreements since the U.S.-Israel FTA (1985), which had
only one obligation: parties should “develop means for cooperation on trade in services pursuant to the
provisions of a Declaration to be made by the Parties.”'* NAFTA (1994) was a forward-looking
agreement that included chapters on cross-border services trade, telecommunications, and financial
services. In later U.S. trade agreements, services commitments have developed and become more

141 y,S.-Australia FTA, annex 5A.

142 USMCA defines the biotechnological processes rule as follows: “A good of Chapter 28 through 38, except for a
good of heading 29.30 through 29.42, Chapter 30, heading 33.01, or subheading 3502.11 through 3502.19, is an
originating good if it undergoes a biochemical process or one or more of the following processes: (a) Biological or
biotechnological culturing, hybridization or genetic modification of: (i) Micro-organisms (bacteria, viruses (includes
phages) etc.), or (ii) Human, animal or plant cells; (b) Production, isolation, or purification of cellular or intercellular
structures (such as isolated genes, gene fragments, and plasmids); or (c) Products obtained by fermentation.”
USMCA, chap. 4.

143 “A major benefit relative to the original NAFTA is that chemical manufacturers will no longer be required to
determine regional value content to have origin conferred.” American Chemistry Council, Public Comment on the
Impact of the U.S.-Mexico-Canada Agreement (USMCA) on the Business of Chemistry, December 20, 2018.

144 American Chemistry Council, Public Comment on the Impact of the U.S.-Mexico-Canada Agreement (USMCA) on
the Business of Chemistry, December 20, 2018. USITC, hearing transcript, October 7, 2020, 326 (testimony of
Robert Helminiak, SOCMA).

145 USITC, hearing transcript, October 7, 2020, 328 (testimony of Robert Helminiak, SOCMA); see also American
Phoenix Trade Advisory Services, written submission to USITC, November 6, 2020, 1 (weak ROOs may permit abuse
and undermine the regional integration function of FTAs).

148 specifically, the four modes of services trade are (1) cross-border supply, (2) consumption abroad, (3)
commercial presence, and (4) a temporary presence of natural persons. USITC, Recent Trends, July 2020, 13.

147 U.S.-Israel FTA, art. 16
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complex, with different issues (like financial data requirements and long-haul trucking) emerging and
evolving over time.4®

In addition to the broad impact of technological progress, many regulatory policies affect the provision
and trade in services in industries like telecommunications, transport, and professional services. Even
regulations that apply to all services firms, and therefore do not specifically target or exclude foreign
firms, can have a significant impact on services trade. Additionally, in countries like the United States, in
addition to national regulations, regulations that affect services trade are commonly imposed at the
state and local level (e.g., in legal services and insurance). The growth of the internet also has expanded
the scope of services that can be traded internationally through digital means, such as education and
health.

Uruguay Round Agreements

The Uruguay Round of trade negotiations included the first multilateral agreement on services trade,
the General Agreement on Trade in Services (GATS).2*® GATS commitments fall within two broad
categories: general obligations and specific commitments.**® Specific commitments apply to services
according to each member’s GATS schedule. Most GATS schedules consist of both sectoral and
horizontal commitments with sectoral commitments categorized into in 12 services sectors: business
services, communication services, construction, distribution services, educational services,
environmental services, financial services, health services, tourism, recreational services, transport
services, and other services.’ The agreement does not apply to services involved in the exercise of
government authority (such as social security) or air traffic rights.2

Some GATS commitments are general in that they apply to all services sectors (general obligations). For
example, the MFN provision requires that services providers from any WTO member be treated no less
favorably than providers from any other WTO member.'*3 This prohibits special preferences to
particular members, though there are exemptions; for example, some members maintain preferences
for one or more of their trade partners in road transport and in audiovisual services.’>* GATS also
obligates members to publish all measures affecting trade in services, respond to information requests
by other members, and establish review and appeals procedures.'*®

148 For examples see USITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 141-67.

149 WTO, General Agreement on Trade in Services (GATS).

BOWTO, “The General Agreement on Trade in Services (GATS): Objectives, Coverage and Disciplines,” accessed
September 16, 2020.

BLWTO, “The General Agreement on Trade in Services (GATS): Objectives, Coverage and Disciplines,” accessed
September 16, 2020. Examples of “other services” can include religious services, hairdressing services, and services
provided by trade unions. United Nations et al., “Manual on Statistics of International Trade in Services,” 2002, 12,
148.

B2 WTO, “The General Agreement on Trade in Services (GATS): Objectives, Coverage and Disciplines,” accessed
September 16, 2020.

153 WTO, GATS, art. II.

154 WTO, “The General Agreement on Trade in Services: An Introduction,” January 31, 2013, 6.

155 WTO, “The General Agreement on Trade in Services (GATS): Objectives, Coverage and Disciplines,” accessed
September 16, 2020.
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Other GATS commitments are specific. This means that the commitments apply in the specific sectors
for which a member has undertaken commitments and subject to the terms, limitations and conditions
specified in each member’s GATS schedule. The specific commitments include market access as well as
national treatment obligations. The market access provisions (GATS, art. XVI), prohibit restrictions on
the number of services suppliers, the value of services transactions, the quantity of services output, the
number of operations or persons supplying services, the type of legal entity, and the participation of
foreign capital.’®® The national treatment provisions (GATS, art. XVII) require members to accord
services and services suppliers of any other member no less favorable treatment than they accord their
own services and service suppliers.®’

Each WTO member is required to maintain a GATS schedule where the sectors for which they undertake
market access and national treatment commitments are set out along with any applicable terms,
limitations and conditions. These commitments are divided between “horizontal” commitments, which
apply to all sectors, and “sector-specific’ commitments.

After the Uruguay Round, additional GATS annexes were negotiated on financial services,
telecommunications, and the movement of natural persons supplying services under the agreement.®
GATS also established a Working Party on GATS Rules that continued negotiations in three areas:
emergency safeguards, government procurement, and subsidies, though little progress has been made
so far.’>® Additionally, since 2013, 23 WTO members have been negotiating a new Trade in Services
Agreement in an attempt to build on GATS obligations.®°

U.S. Free Trade Agreements

NAFTA (1994) was the first U.S. FTA to cover services trade extensively. Many of its services trade
commitments were repeated in subsequent agreements, such as national treatment and MFN
obligations, as well as a “ratchet” effect provision (which states that if a party liberalizes its policy
towards foreign services providers at a later date, that liberalization becomes part of the agreement and
the old policy cannot be reintroduced).®* Additionally, all U.S. FTAs since NAFTA, except the U.S.-Jordan
agreement, have used the broader “negative list” approach, so they apply to all services sectors unless

156 WTO, “The General Agreement on Trade in Services: An Introduction,” January 31, 2013, 5.

157 WTO, “GATS Training Module,” accessed September 16, 2020.

158 GATS, art. XXIX sets these annexes as integral parts of the GATS.

159 The GATS calls for multilateral negotiations on government procurement in which all WTO members would be
part of the agreement. At present, all participation in government procurement is voluntary under the WTQ's
plurilateral agreement.

160 YSTR, Trade in Services Agreement, accessed May 21, 2021.

161 For example, NAFTA set a 30 percent limit on the total annual screen time given to the projection of national
films in Mexico, but over time this limit was reduced to 10 percent. The ratchet effect binds that liberalization, so
in theory the limit cannot go back up to 30 percent. USITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 157.
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they are specifically excluded.®? In contrast, “positive list” agreements such as the GATS do not apply
certain obligations to services sectors unless they are specifically included. %3

Over time, services provisions in U.S. trade agreements have evolved and expanded upon GATS
commitments.1®* In some agreements, U.S. trade partners have made innovative commitments on
specific types of services trade. For example, Australia first made commitments on audiovisual services
in the 2005 U.S.-Australia FTA.® Similarly, Bahrain first made commitments on telecommunications
services in the 2006 U.S.-Bahrain FTA.® Chile had never made commitments on asset management
services or the cross-border supply of marine, aviation, and transport insurance until the 2004 U.S.-Chile
FTA.1” These agreements also created new opportunities specifically for U.S. services firms, such as the
KORUS FTA (concluded in 2007 with entry into force in 2012), which includes commitments to make the
Korean legal services market open to U.S. firms for the first time.%® Services trade agreements also have
changed over time because of economic, environmental, and technological developments. For example,
services commitments in U.S. FTAs have increasingly included provisions on digital trade and data

flows. 1%

USMCA captures many of the existing domestic regulations and commitments that the three countries
had already made to each other under NAFTA and GATS, so it is not expected to substantially affect the
total output in the U.S. services sector.’® However, the agreement does include some new services
provisions. USMCA is the first U.S. FTA to prohibit local data storage requirements in financial services so
long as regulatory authorities have access to financial information, and to include a chapter that
facilitates services trade by small and medium-sized enterprises.’* In audiovisual services, U.S. home
shopping broadcasters have more access to Canadian cable, satellite, and internet distributors.'’? For
professional services, USMCA expands Canada’s and Mexico’s commitments on licenses and
qualifications by eliminating certain market access limitations they had maintained under NAFTA in

162 Williams, Bilateral and Regional Trade Agreements, May 17, 2018.

163 The 1989 Australia-New Zealand Closer Economic Relations Trade Agreement was the first services trade
agreement with an overall negative list format, and other examples of negative list agreements in addition to U.S.
FTAs since the Jordan FTA include the EU-Canada Comprehensive Economic and Trade Agreement. Examples of
positive list agreements include the EU-Korea FTA, the EU-Singapore FTA, and the Japan-Malaysia economic
partnership agreement. In practice, most positive list agreements have at least some negative list elements. For
example, GATS is generally referred to as positive list, but in GATS when a member includes a sector in its schedule
of commitments it must list all restrictions that apply to that sector, like in a negative list format. Gallagher,
“Negative-list Schedules of the TPP,” May 15, 2016; European Commission, “Services and Investment in EU Trade
Deals,” April 2016.

164 powell, “Services in the NAFTA,” September 2018, 9.

165 USITC, U.S.-Australia Free Trade Agreement, May 2004, xix.

166 USITC, U.S.-Bahrain Free Trade Agreement, October 2004, xvi.

167 USITC, U.S.-Chile Free Trade Agreement, June 2003, 97.

168 USITC, U.S.-Korea Free Trade Agreement, September 2004, 4-19.

169 USITC, hearing transcript, October 7, 2020 (Bliss). See the discussion below on e-commerce and digital trade
provisions in FTAs. This includes digitally enabled but physically delivered trade in goods and services.

170 YSITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 141.

71 USITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 159, 253.

172 USITC, U.S.-Mexico-Canada Trade Agreement, April 2019, 156.
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certain sectors.'’® Additionally, annex Il of USMCA permits the United States notwithstanding its
national treatment and MFN obligations to impose limitations on the supply of cross-border long-haul
trucking services by Mexican providers in the United States if it determines that limitations are required
to address material harm to U.S. service suppliers.'’*

Customs Administration and Trade Facilitation

Customs administration and trade facilitation provisions address three important areas. First, they are
designed to expedite the movement of goods across borders (including goods in transit). Second, they
are intended to facilitate the exchange of information among border agencies and between these
entities and exporters, importers, and transportation services providers. Third, they ensure the fair
administration of customs rules and regulations in a manner that does not unduly benefit customs
authorities or impede cross-border trade.'’® Provisions on customs and trade facilitation in U.S. FTAs
have expanded over time.'’® The U.S.-Chile and U.S.-Singapore FTAs (2004) are the first agreements to
include disciplines on customs administration.?”” The breadth and scope of these disciplines have been
enhanced in subsequent FTAs, culminating in broad and far-reaching provisions in USMCA (2020).17®

The URAs, including the Agreement on Preshipment Inspection'’® and provisions of GATT (1994),
address many issues related to customs administration and trade facilitation.° Building on these
provisions, the WTO Trade Facilitation Agreement (TFA) entered into force in 2017 and is scheduled for
full implementation in 2022.! The TFA includes provisions to expedite the movement, release and
clearance of goods. TFA represents the first comprehensive, multilateral agreement concluded among

173 For example, Mexico agreed to allow market access in legal services, integrated engineering services, urban
planning and landscape architecture services, scientific and technical consulting services, and some research and
development services. Canada removed some of its provincial restrictions in architecture services, auditing
services, integrated engineering services, and management consulting services. USITC, U.S.-Mexico-Canada Trade
Agreement,” April 2019, 161.

174 U.S law directs the USITC to establish a mechanism for U.S. suppliers to challenge authorizations given to
Mexican long-haul trucking service suppliers to determine whether the provision of such services causes or
threatens to cause material harm to U.S. suppliers, operators, or drivers. 19 U.S.C. §§ 4571-4574. USITC published
its final rules implementing this mechanism on April 8, 2021, effective May 10, 2021. 86 Fed. Reg. 18183 (April 8,
2021).

175 Ultimately, the objective of customs and trade facilitation provisions is to lower the costs of cross-border trade.
OECD, Trade Facilitation and the Global Economy, 2018, 9.

176 Trade facilitation refers to a range of measures designed to expedite the export, import, and transit of goods
across national borders by removing administrative barriers to cross-border trade. As discussed in this section,
such measures address customs transparency, the simplification of customs procedures, and improved
cooperation between customs authorities, among other items. OECD, “Why Trade Facilitation Matters,” accessed
September 16, 2020.

177 J.S.-Chile FTA, chap. 5.

178 USMCA, chap. 7.

179 The Agreement on Preshipment Inspections creates a set of procedures and deadlines for inspections and an
independent review body to resolve disputes between importers and preshipment inspection companies, among
other provisions. WTO, Agreement on Preshipment Inspections.

180 Relevant provisions in GATT (1994) include GATT art. V (freedom of transit); art. VIl (customs fees and
formalities); and art. X (the publication and administration of trade regulations). WTO, “ Trade Facilitation ,”
accessed May 21, 2021.

18L\WTO, Trade Facilitation Agreement (TFA).
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WTO members since the creation of the WT0.82 After a brief overview of customs and trade facilitation
provisions in U.S. FTAs, this section discusses the evolution of these provisions in USMCA and the
significance of TFA implementation.

U.S. Free Trade Agreements

The coverage of disciplines on customs administration in U.S. FTAs has expanded to include provisions
on trade facilitation.'® Overall, 12 of 14 U.S. FTAs (except Israel and Jordan) include separate chapters
on customs administration.! The customs chapters in each of these FTAs contain six articles in
common.® These articles require publication of information on customs rules and procedures; timely
release and clearance of goods at border checkpoints; disciplines on customs penalties and fees;
confidential treatment of customs-related information provided by exporters and importers; issuance of
advance rulings on imports; mechanisms for review and appeal of customs determinations; and
cooperation between the customs administrations of FTA partners.'® An additional discipline on
impartiality, nondiscrimination, and transparency (also referred to as “administration”) is included as a
separate article in the Australia and Singapore FTAs. This discipline requires FTA partners to ensure that
customs rules and regulations are administered in a fair and uniform manner and are not used as
barriers to trade.'®’

U.S. FTAs also incorporate several provisions on the release and clearance of goods and automation. The
provisions are intended to expedite the clearance of goods by customs authorities, especially low-value
and low-risk cargo. Language regarding express shipments, for example, was expanded in the Oman,
Peru, Colombia, KORUS, and Panama FTAs to include de minimis provisions, expediting the release of
goods below certain value thresholds.!8 CAFTA-DR also includes provisions that require parties to use
electronic systems to submit export and import documents.'® This requirement is a precursor to the
single electronic customs window referenced in USMCA and TFA.*®

Two other disciplines—customs cooperation and capacity building—are included in the customs
administration chapters of U.S. FTAs. Provisions on customs cooperation encourage the sharing of

182 \WTO, TFAF, “The Trade Facilitation Agreement Enters into Force,” February 22, 2017.

183 Neufeld, “Trade Facilitation Provisions in Regional Trade Agreements,” WTO Staff Working Paper, January 16,
2014, 4. Early disciplines on trade facilitation in regional trade agreements, for example, were narrowly focused on
customs procedures. They were eventually expanded to include measures that address the transparency,
governance, and efficiency of customs administration.

184 These FTAs are Chile (2004), Singapore (2004), Australia (2005), Bahrain (2006), the CAFTA-DR (2006), Morocco
(2006), Oman (2009), Peru (2009), Colombia (2012), KORUS (2012), and Panama (2012). CAFTA-DR was the first
FTA to include language on trade facilitation. Previous FTAs refer to customs administration only.

185 See appendix E, table E.2.

186 See, for example, U.S.-Chile FTA, chap. 5.

187 J.S.-Australia FTA, chap. 6.

188 De minimis provisions in each of these agreements specify that “no customs duties or taxes will be assessed on,
nor formal entry documents will be required for” express shipments with a value of $200 or less (for Panama, this
amount is $100 or less). See, for example, “U.S-Panama TPA,” art. 5.7.

189 CAFTA-DR, chap. 5.

190 YSMICA, art. 7.10. Single windows permit exporters and importers to file customs-related documents within a
single electronic portal in order to complete all regulatory requirements concerning the export, import, and transit
of goods across borders. WCO, “Single Window Concept,” (accessed September 10, 2020).
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information and technical advice between national customs administrations to simplify and expedite the
clearance of goods at border checkpoints.®! CAFTA-DR contains a separate article on capacity building,
acknowledging countries’ need for assistance to implement customs provisions in the agreement.*?

The customs and trade facilitation chapter in USMCA extends coverage of customs-related matters
beyond previous U.S. FTAs to strengthen cooperation between customs authorities and simplify cross-
border trade.'®® In particular, the agreement enhances disciplines on customs administration and
conduct, builds on provisions in the WTO TFA on single windows and authorized economic operators,
and establishes a joint mechanism among USMCA partners for customs cooperation and
enforcement.’® Other important provisions in USMCA noted by experts include a requirement for
customs authorities to use risk management tools to assess and target high-risk cargo; mechanisms to
facilitate the electronic payment of customs duties, taxes, and fees; and those that permit goods under
customs control to move freely within a country until they reach their final destination.®
Representatives from the U.S. chemicals industry indicate support for USMCA provisions on customs
and trade facilitation, including the electronic filing of customs documentation and the harmonization of
border clearance procedures.%

The WTO Trade Facilitation Agreement

TFA advances global trade facilitation and provides a roadmap for countries to improve cross-border
trade.'®” The agreement entered into force on February 22, 2017 after ratification by a required two-

191 .S.-Colombia FTA, art. 5.5.

192 CAFTA-DR, art. 5.12. As discussed later, technical assistance and capacity building are a central feature of the
WTO Trade Facilitation Agreement.

193 For previous discussion on customs provisions in USMCA, see USITC, U.S.-Mexico-Canada Trade Agreement,
2019, 236-39.

194 Such changes permit importers to self-file customs declarations without the assistance of customs brokers (art.
7.20) and contain measures to deter corruption by customs officials (art. 7.19). In addition, USMCA, arts. 7.10 and
7.14 require signatories to have established an electronic customs portal by December 2018 and request that
USMCA countries develop AEO programs in accordance with WCO guidelines. USMCA, chap. 7, art. 7.14.
Guidelines on the establishment of AEO programs are found in the WCQO’s Framework of Standards to Secure and
Facilitate Global Trade. WCO, SAFE Framework of Standards: 2018 Edition, June 2018. AEO programs permit
exporters, importers, shippers, and other entities to be certified as trusted traders, thereby benefiting from
streamlined and expedited customs procedures.

195 USMICA, arts. 7.8, 7.12, and 7.17; USITC, hearing transcript, October 6, 2020, 84-85 (testimony of Lori Wallach,
Director, Public Citizens’ Global Trade Watch).

1% American Chemistry Council, written submission to USITC, November 6, 2020, 12.

197 Ugaz, “The World Trade Organization’s Trade Facilitation Agreement at Two,” 2019; ITC, WTO Trade Facilitation
Agreement, 2013, xi.
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thirds of the WTO’s 164 members.'%® Like similar provisions in FTAs, most customs and trade facilitation
disciplines in TFA are binding obligations.**®

The text of TFA is divided into three sections with 24 articles. Section | forms the core of the agreement
and contains 12 articles on customs and trade facilitation, many of which are similarly covered in U.S.
FTAs and USMCA.2 Section Il includes special and differential treatment disciplines for developing and
least-developed country (LDC) members of the WTO, permitting them to implement provisions in the
agreement under self-determined timelines and with the aid of technical assistance and capacity
building from donor countries.?°! Section Il provides guidance on the establishment of administrative
bodies, including national trade committees, to help WTO members implement TFA.2%2

Certain TFA disciplines, particularly those on trade facilitation and customs cooperation, have informed
language on related provisions in USMCA.2 |n addition, emphasis on special and differential treatment
for developing and LDC countries is unique to TFA, and technical assistance and capacity building
provisions expand upon those found in certain FTAs. TFA also helps create a baseline for commitments
on customs and trade facilitation for all countries, including trading partners with which the United
States has not yet signed an FTA.2%

Technical Barriers to Trade

Technical regulations and standards are measures that establish product characteristics or their related
processes and production methods as well as packing, marking and labeling requirements as they apply
to products, processes, or production methods. Conformity assessment procedures are procedures used
to determine if a product conforms to technical regulations and standards. Technical regulations,
standards, and conformity assessment procedures are used by governments to achieve a variety of
public policy objectives such as protecting national security, human health or safety, animal or plant life

198 WTO, TFAF, “The Trade Facilitation Agreement,” February 22, 2017. WTO members deposit an “instrument of
acceptance” for the Protocol of the Amendment that inserts the TFA into the agreement establishing the WTO
(i.e., the Marrakesh Agreement). For more information, see WTO, “Members Accepting the Protocol,” accessed
September 22, 2020.

1991TC, WTO Trade Facilitation Agreement, 2013, 1. U.S. ratification of the TFA in January 2015 did not require
separate approval by Congress because no changes to U.S. laws were required to implement the provisions in the
agreement. Fefer and Jones, WTO Trade Facilitation Agreement, March 3, 2017, 3.

200 pisciplines in section | of the TFA build upon similar provisions in GATT. Specifically, these provisions are GATT,
art. V (freedom of transit); art. VII (customs fees and formalities); and art. X (the publication and administration of
trade regulations). WTO, “The Trade Facilitation Agreement: An Overview,” (accessed September 21, 2020).

201 The TFA includes measures on technical assistance and capacity building under the auspices of the Trade
Facilitation Agreement Facility, established on July 22, 2014. WTO, TFAF, “About the Facility,” 2020, accessed
September 17, 2020. Representatives from think tanks note that a lack of adequate funding in developing and LDC
members of the WTO may contribute to gaps in TFA implementation among these countries. USITC, hearing
transcript, October 6, 2020, 98 (testimony of Lori Wallach, Director, Public Citizens’ Global Trade Watch).

202 \WTO, “The Trade Facilitation Agreement: An Overview,” accessed September 21, 2020. Members’ timelines
must meet a WTO notification deadline of August 2022.

203 .S, industry representatives, interviews by USITC staff, Washington, DC, October 29, 2018. “USMCA” (art. 7.1,
“Trade Facilitation,” and art. 7.23, “Customs Initiatives for Trade Facilitation”).

204 YSITC, hearing transcript, October 6, 2020, 83 (testimony of Jake Colvin, National Foreign Trade Council). For
more information on the TFA, see Peterson, “The WTO Trade Facilitation Agreement,” November 2020.

56 | www.usitc.gov


https://www.wto.org/english/news_e/news17_e/fac_31jan17_e.htm
https://www.wto.org/english/tratop_e/tradfa_e/tradfa_agreeacc_e.htm
https://www.tradefacilitation.org/global-alliance-publications/international-trade-centre-wto-trade-facilitation-agreement-a-business-guide-for-developing-countries/
https://fas.org/sgp/crs/row/R44777.pdf
https://www.wto.org/english/tratop_e/tradfa_e/tradfatheagreement_e.htm
https://www.tfafacility.org/about-the-facility
https://usitcnet.sharepoint.com/:w:/r/sites/332/TPARetrospective2/_layouts/15/Doc.aspx?sourcedoc=%7B1E5E5550-82CF-4603-B6D3-6FF7595F043B%7D&file=Economic%20Impact%20of%20Trade%20Agreements%20Hearing%20Transcript%20-%20Day%201%2010%206%202020%20(003).doc&action=default&mobileredirect=true&wdLOR=cC8759CB6-2F71-4A36-A921-F74EFC310E6F&cid=fa15eb63-eacc-4de7-9d35-4cfbd12b709e
https://usitcnet.sharepoint.com/:w:/r/sites/332/TPARetrospective2/_layouts/15/Doc.aspx?sourcedoc=%7B1E5E5550-82CF-4603-B6D3-6FF7595F043B%7D&file=Economic%20Impact%20of%20Trade%20Agreements%20Hearing%20Transcript%20-%20Day%201%2010%206%202020%20(003).doc&action=default&mobileredirect=true&wdLOR=cC8759CB6-2F71-4A36-A921-F74EFC310E6F&cid=fa15eb63-eacc-4de7-9d35-4cfbd12b709e
https://www.wto.org/english/tratop_e/tradfa_e/tradfatheagreement_e.htm
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/07_Customs_Administration_and_Trade_Facilitation.pdf
https://www.usitc.gov/sites/default/files/publications/332/journals/wto_trade_facilitation_agreement.pdf

Chapter 2: Provisions in Trade Agreements

or health, and the environment and preventing deceptive practices.?’® For example, technical
regulations and standards may set out specific criteria for the size, shape, design, functions, and
performance of a product, and for the way it is packaged or labeled. Complying with these measures
may involve significant costs for producers and exporters, but can also be trade facilitative—,
particularly technical regulations, standards, and conformity assessment procedures that are based on
international standards.?%

Technical barriers to trade (TBT) provisions in U.S. trade agreements recognize members’ right to adopt
technical regulations, standards, and conformity assessment procedures and seek to ensure that such
measures are not discriminatory and do not create unnecessary barriers to trade. As countries made
agreements over the years to bring down import tariffs, TBTs may have increased. The efficacy of
technical regulations, standards, and conformity assessment procedures in achieving legitimate interests
and avoiding the creation of unnecessary barriers to trade varies significantly among countries and
among regulations within countries.?"’

Uruguay Round Agreements

The WTO TBT Agreement is the first and only multilateral trade agreement solely focused on standards,
technical regulations, and conformity assessment procedures, and broadens commitments made under
its predecessor, the plurilateral Standards Code (which was voluntary).?® The TBT Agreement includes
provisions to (1) ensure that technical regulations, standards, and assessment procedures are not
prepared, adopted, or applied with a view to or with the effect of creating unnecessary obstacles to
international trade and are nondiscriminatory; (2) require that standards, technical regulations, and
conformity assessment procedures be based on relevant international standards where they exist,
except where ineffective or inappropriate to meet the member’s legitimate regulatory objective; and (3)
enhance transparency and opportunities for comment on standards, technical regulations, and
conformity assessment procedures prior to their adoption.?®

The TBT Agreement also created the WTO Committee on Technical Barriers to Trade, which allows
members to consult on matters relating to the operation of the agreement. The Agreement includes
provisions for members to notify proposed technical regulations and conformity assessment procedures

205 Technical regulations are mandatory measures enforceable by law, while technical standards are voluntary
measures. WTO, “Agreement on Technical Barriers to Trade,” Annex 1, accessed September 3, 2020.

206 These costs can include the translation of foreign regulations, hiring of technical experts to explain foreign
regulations, adjustment of production facilities to comply with the requirements, and proving that exported
products meet foreign requirements. WTO, “Technical Barriers to Trade,” accessed September 3, 2020 Popper et
al, “Measuring Economic Effects of Technical Barriers to Trade on U.S. Exporters,” August 2004, 3—4; Villareal,
“Keeping an Eye on What Matters for the Economy,” September 9, 2019.

207 popper et al, “Measuring Economic Effects of Technical Barriers to Trade on U.S. Exporters,” August 2004, 3—4.
208 The TBT Agreement is the multilateral successor to the plurilateral Agreement on Technical Barriers to Trade,
commonly called the “Standards Code,” signed by 32 GATT members at the end of the Tokyo Round in 1979. WTO,
“Technical Barriers to Trade,” accessed September 3, 2020; Middleton, “The GATT Standards Code,” 1980, 201. For
a more detailed explanation of the impact of the Tokyo and Uruguay Round Agreements on the evolution of TBTs,
see USITC, “Economic Impact of Trade Agreements,” June 2016.

209WTO, TBT Agreement, arts. 2.1, 2.2, 2.9, 2.11, 5.1, 5.6, annex 3. A conformity assessment procedure is a
procedure used, directly or indirectly, to determine that relevant requirements in technical regulations and
standards are fulfilled. WTO, TBT Agreement, annex 1.
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to the Committee.?!® Members may discuss specific trade concerns arising from these notifications or
otherwise regarding measures covered by the TBT Agreement that affect their trade.?!* Over the years,
the WTO TBT Committee has also played an important role by issuing recommendations and decisions
to assist in the implementation of the agreement. For example, as of October 2020, 55 WTO dispute
cases cited the TBT Agreement in the request for consultations, and these disputes often cite the TBT
Committee recommendations and decisions.?'? One oft-cited decision is the Decision of the Committee
on Principles for the Development of International Standards, Guides and Recommendations with
Relation to Articles 2, 5 and Annex 3 of the Agreement (“TBT Committee Decision on Principles”).?'3 This
decision outlines principles to be observed when international standards, guides and recommendations
are elaborated. These principles include transparency, openness, impartiality, consensus, and relevance.
Industry representatives who appeared before the Commission identified the TBT Agreement and
Committee notification mechanism as useful mechanisms for industry to provide input on matters such
as increasing market access; trade facilitation; strengthening supply chains; and reducing tariff and
nontariff measures.?'4

U.S. Free Trade Agreements

The United States has built on the WTO TBT Agreement obligations through FTAs entered into since the
TBT Agreement.?®® Starting with the U.S.-Chile agreement and extending through KORUS and USMCA,
TBT chapters have evolved, introducing new provisions and further developing the FTA approach. One of
the key provisions of U.S. FTA TBT Chapters is the obligation for parties to use the WTO TBT decision by
the Committee on Principles for the Development of International Standards, Guides and
Recommendations in determining whether a standard is an international standard.?®

KORUS, in particular, expands TBT commitments beyond previous U.S. trade agreements. For example,
KORUS substantially strengthens transparency requirements including by improving opportunities for
the public to comment on proposed technical regulations prior to their adoption, requiring details about
regulations and responses to significant comments received to be published in an official journal, and

210 WTO, TBT Agreement, arts. 2.9.2, 5.6.2.

211 WTO, “Technical Barriers to Trade,” accessed September 10, 2020. For example, the American Chemistry
Council offered comments to the government of Colombia regarding the development of its chemical
management regime in 2018. Colombia recently released a revised version of this regime and is expected to soon
submit it to the WTO TBT Committee, which will allow interested parties to provide comments over a 60-day
period. American Chemistry Council, written submission, November 6, 2020, 4.

212 \WTO, “Dispute Settlement—Index of Disputes by Agreement Cited,” accessed October 8, 2020.

213 \WTO, Decisions and Recommendations Adopted by the WTO Committee on Technical Barriers to Trade since 1
January 1995, G/TBT/1/Rev/14, September 24, 2019.

214 American Chemistry Council, written submission, November 6, 2020, 4; Distilled Spirits Council of the United
States, written submission, November 6, 2020, 4; Semiconductor Industry Association, written submission,
November 6, 2020, 2.

215 Before the WTO TBT Agreement, inclusion of TBT specific provisions was inconsistent in U.S. FTAs. For example,
chapter 6 of the 1987 U.S.-Canada FTA covers TBTs and affirms the two countries’ commitments under GATT and
the Tokyo Round, but the 1985 U.S.-Israel FTA does not include specific mention of TBTs. The U.S-Jordan FTA was
the only post-WTO TBT Agreement trade agreement which did not include additional TBT provisions.

216 See, e.g., PTPA art. 7.3.2; KORUS art. 9.3; USMCA art. 11.4.2. Whether a standard is international is important
because the WTO TBT Agreement requires members to base their technical regulations and conformity
assessment procedures on relevant international standards.
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committing Korea and the United States to notify to the WTO TBT Committee even those technical
regulations that conform to relevant international standards.?!” These transparency provisions laid some
of the early ground work for “good regulatory practices” provisions that later appear in the USMCA (see
section on Good Regulatory Practices later in this chapter). KORUS also includes detailed commitments
regarding automotive safety standards and technical regulations, including a requirement that parties
cooperate bilaterally to harmonize standards.?!®

USMCA further expands commitments under its TBT Chapter. For example, in addition to obligating
parties to use the principles in the TBT decision by the Committee on Principles for the Development of
International Standards, Guides and Recommendations in determining whether a standard is an
international standard, the USMCA TBT Chapter prohibits parties from using other principles or criteria
to determine what constitutes an international standard.?*° This provision precludes parties from
limiting recognition of what constitutes an international standard, for example, to standards developed
by nongovernmental or intergovernmental organizations that operate on a delegation model.??° USMCA
further builds upon KORUS’ transparency provisions and adds provisions on national treatment for
conformity assessment bodies, which allows manufacturers to use laboratories or certification facilities
in Canada, Mexico, or the United States to qualify products for market access in all three countries.??
Some industry representatives state that USMCA should serve as a model for drafting the TBT provisions
of future agreements.??2 The United States also successfully negotiated for continued mutual
recognition of U.S. Federal Motor Vehicle Safety Standards in Mexico, which codified existing practice
and assured U.S. exporters continued access to the Mexican market, whereas other alternatives such as
vehicle allowances may have been more limiting.??

217 Article 9.6 of KORUS requires that parties give more information about the objective of and rationale for an
adopted or proposed measure. It requires, for example, that the following details be published in an official
journal: (1) explanations of objectives of final measures and how the final measures address those objectives; (2)
significant comments received on proposed measures; and (3) an explanation of substantive revisions made to
proposed measures. It also requires, for example, that parties notify the text of proposed measures to the WTO
TBT Committee and allow at least 60 days for persons of a party to comment on proposed measures. KORUS, arts.
9.6.4 and 9.6.3. The WTO TBT Agreement only requires notification of technical regulations and conformity
assessment procedures that are not in accordance with the technical content of relevant international standards,
guides and recommendations and only requires a notice of proposed technical regulations and conformity
assessment procedures rather than the actual text. WTO, TBT Agreement, arts. 2.9 and 5.6.

218 A case study in chapter 4 discusses automotive safety standards and KORUS.

219 USMCA, art. 11.3. Under Article 11.3, the criteria parties may not use in determining whether a standard is an
international standard include the domicile of the standards body, whether the body is a non-governmental or
inter-governmental organization and whether the standards body limits participation to delegations.

220 The effect of this provision is that a party cannot limit what it considers an international standard to standards
developed, for example, by the Organization for International Standardization (ISO) which operates on a national
delegation model and that standards developed by ASTM International or other U.S.-domiciled standards bodies
may qualify as international standards if developed in accordance with the TBT Committee decision principles.

221 USMCA, arts. 11.1, 11.2; USITC, “U.S.-Mexico-Canada Trade Agreement,” 2019, 242.

222 Ajr-Conditioning, Heating, & Refrigeration Institute, written submission, November 2, 2020, 2; American
Chemistry Council, written submission, November 6, 2020, 11; Aluminum Association, written submission,
November 6, 2020, 5; hearing transcript, 71 (testimony of John Murphy, U.S. Chamber of Commerce).

223 Industry representative, telephone Interview with USITC Staff, October 20, 2020.
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Government Procurement

Government procurement provisions in trade agreements typically encourage or require members to
maintain open, transparent, and nondiscriminatory procedures that permit foreign companies in
signatory countries to compete in government tenders on the same basis as local companies. Because
government purchases typically account for up to 15 percent of an economy’s gross domestic product
(and for a number of economies the share can be substantially greater than 15 percent), obtaining
nondiscriminatory access for U.S. suppliers in foreign markets has been a key U.S. goal in trade
agreement negotiations.??

Uruguay Round Agreements

During the Uruguay Round, government procurement was addressed through the establishment of a
voluntary plurilateral agreement, the WTO Agreement on Government Procurement (GPA).??> While
most U.S. trading partners are not party to the agreement, the GPA serves as an important reference
point.226 All U.S. FTAs include specific government procurement commitments modeled closely on those
of the GPA.

The GPA has several key elements. First, it includes national treatment and nondiscrimination
obligations, requiring members to ensure that foreign companies are treated no less favorably than
domestic companies in the government procurement process. Second, the GPA contains transparency
obligations, which include detailed provisions concerning notices of upcoming procurements,
information about the procurement system in the procuring country, technical specifications for the
procurements, a system for companies to qualify as suppliers, information requirements for tenders,
publication of award documentation, and additional requirements regarding the transparency of other
procurement-related information (e.g., relevant statutes and regulations). The GPA also includes
individual members’ commitments specifying the national and subnational agencies which will open
procurements to foreign participation, including threshold values above which procurement activities by
foreign suppliers are covered by the agreement.??’

In 2014, a revised GPA entered into force.??® The main elements of GPA 1994, including the principles of
national treatment, nondiscrimination, and transparency, as described above, persist in the revised GPA.
However, the revised GPA clarifies language, adds language on the use of electronic tools, clarifies

224 Grier, “Government Procurement in the WTO,” 2015; Bosio and Djankov, “How Large is Public Procurement?”
February 5, 2020

225 The 1979 Government Procurement Agreement, one of the 1979 Tokyo Round Agreements, served as a model
for the Uruguay Round GPA. The text of the Uruguay Round GPA can be found here: WTO, Agreement on
Government Procurement.

226 The only FTA partners party to the GPA are Canada, Israel, Singapore, and Korea. Overall, the GPA consists of 21
parties covering 48 WTO members. While the EU and its 27 member states are considered one party, the EU itself
is considered a member, as are its member states. While most trading partners are not party to the agreement,
many of the United States’ most commercially significant trading partners are party to the agreement, including
the European Union, the United Kingdom, and Japan.

227 \WTO, Agreement on Government Procurement.

228 \WTO, Agreement on Government Procurement. The text of the Revised GPA can be found here: WTO,
Agreement on Government Procurement (as amended on 30 March 2012).
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special and differential treatment provisions, and requires parties to avoid conflicts of interest and
prevent corruption.??® Many parties have ratified the revised agreement, but for those that have not,
the GPA 1994 remains in effect.?°

U.S. Free Trade Agreements

The evolution of government procurement provisions in U.S. FTAs is intertwined with the evolution of
such provisions at the multilateral level in GATT and at the WTO. For example, the government
procurement chapter of the U.S.-Canada agreement (concluded before the GPA) contained significant
expansions over the existing GATT agreement. Additional expansions were introduced in NAFTA based
on negotiation of the GPA during the Uruguay Round.

Later U.S. trade agreements have included government procurement chapters based on GPA norms.?!
Because many U.S. trade agreement partners are not members of GPA, the incorporation of GPA
disciplines into U.S. trade agreements constitutes a significant expansion of benefits and market access
for U.S. suppliers into trading partners’ markets. In the cases of Singapore and Korea—both of which are
GPA members—U.S. trade agreements include higher standards in areas such as access to technical
specifications, limited tendering, and timeliness of information. This was similarly the case for Canada
under NAFTA. However, the government procurement chapter in USMCA, while largely extending the
provisions in NAFTA without additional commitments, only applies to activities between Mexico and the
United States. Government procurement activities between the United States and Canada continue to
be covered through the WTQO’s revised GPA.%3?

Investment

The URAs contain limited investment provisions. The WTO’s Agreement on Trade-Related Investment
Measures (TRIMs) applies only to specifically defined, trade-related investment measures and to certain
services under GATS, such as business services, financial services, and transportation services, among
others.?® Beginning with NAFTA, U.S. FTAs have included more extensive investment chapters, modeled
on U.S. Bilateral Investment Treaties (BITs). All of the FTA chapters on investment include investor
protections, and most include an investor-state dispute settlement (ISDS) mechanism that permits
investors to settle disputes directly with the host country government through binding arbitration.?*

229 \WTO, “Text of the Agreement,” accessed September 18, 2020.

230 The United States and each of its free trade partners that are also party to GPA—Canada, Singapore, and
Korea—have ratified the revised GPA agreement.

21 The commitments contained in each U.S. trade agreement are summarized in appendix E, table E.4.

232 |f the United States were to leave the GPA, government procurement activities between the United States and
Canada would not be covered under any procurement-specific provisions. Appendix table E.4 gives additional
information on the government procurement chapters and annexes for all U.S. trade agreements. Specifically, it
compares the chapters on market access thresholds, national and subnational coverage, and relevant government
procurement provisions. The provisions and structure of the WTO GPA have been used as a model for U.S. trade
agreements; as such, there are only small departures between agreements.

233 The text of the TRIMs agreement can be found here: WTO, Agreement on Trade-Related Investment Measures.
234 See appendix E, table E.5 for a summary of key elements of FTA investment chapters.
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Uruguay Round Agreements

There is no broad investment agreement in the URAs. Instead, investment is addressed primarily
through TRIMs and GATS. Under TRIMs, WTO members agree not to apply investment-related measures
that violate GATT, art. lll (national treatment of imported products) or GATT, art. Xl (prohibition of
quantitative restrictions on imports and exports) and agree to transparency in case of exceptions.?®
Examples of measures not permitted under the agreement—as outlined in an lllustrative List annexed to
the agreement—include local-content requirements or other import or export restrictions.?3® TRIMs also

establishes a committee to monitor the operation and implementation of these commitments.?’

Whereas TRIMs is limited to trade in goods, GATS covers provisions specific to the supply of services,
including investment.?3 GATS defines four modes of trade in services: cross-border trade (mode 1);
consumption abroad (mode 2); commercial presence (mode 3); and the presence of natural persons
(mode 4). Mode 3 (commercial presence) is analogous to an established investment. GATS is a positive
list agreement, meaning that particular service sectors and modes of delivery are covered by market
access and national treatment commitments only if a party chooses to include them in its GATS schedule
of commitments.?° As a result, the extent of investment coverage depends largely on each country’s
schedule.?%

U.S. Free Trade Agreements

Since NAFTA, each U.S. FTA has included an investment chapter based, for the most part, on the U.S.
model BIT in effect at the time of each agreement.?*! The United States completed the text of its first
model BIT in 1981. This model BIT was subsequently updated in 2004 and again in 2012; each
agreement follows the model BIT current at the time it was negotiated.?*?

235 WTO, TRIMs, art. 2 (national treatment and quantitative restrictions) and WTO, TRIMs, art. 6 (transparency).

236 | ocal-content requirements require foreign investors to include local inputs in products they produce in foreign
markets. With regards to the TRIMS agreement, the prohibition of local-content requirements only applies to
imported or exported goods. Other import/export restrictions can include trade-balancing requirements which
either require limits on imports of inputs into local production, or exports of a prescribed share of local production.
7 WTO, TRIMS.

238 Because TRIMs applies to investment measures that are related to the trade of goods only, it does not broadly
regulate foreign investment. It thus differs from investment provisions in most FTAs. WTO, Agreement on Trade-
Related Investment Measures.

239 As discussed in greater detail in the Services section, the goal of GATS is to progressively liberalize the trade of
services across member countries.

20 \WTO, The General Agreement on Trade in Services.

241 A BIT is an international treaty that establishes terms and conditions for the treatment of investors by a host
government. A model BIT is a hypothetical BIT that serves as the foundational text for negotiating new BITs with
other countries. USTR, “United States Concludes Review of Model Investment Treaty,” April 20, 2012.

242 However, as each agreement is the result of negotiations between the parties, they do not exactly follow the
model BIT. For example, the U.S.-Australia FTA investment chapter did not include I1SDS and the USMCA
substantially limited ISDS. These examples are discussed further below. Additionally, the model BIT can evolve over
time in response to FTA negotiations. The text of the 2012 U.S. model BIT can be found here: USTR, “2012 U.S.
Model Bilateral Investment Treaty,” accessed April 23, 2021.
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In most U.S. FTAs and BITs, investment provisions fall into two sections. The first offers protections for
investment; the second outlines the ISDS mechanism. Investment provisions typically include
commitments to offer national treatment and MFN treatment to investors in like circumstances; a
commitment to uphold a minimum standard of treatment of foreign investors; a requirement to pay
compensation in case of expropriation;2** and rules governing capital transfers, performance
requirements, and nationality requirements for senior managers and boards of directors. USMCA
updates these protections to include clarifying language on “like circumstances” under the national
treatment and MFN provisions, and introduces a new prohibition on rules requiring the purchase or use
of specific technology.?*

The ISDS section of U.S. FTAs generally outlines the process by which an investor can submit a claim
alleging a government has violated the provisions of the investment chapter to binding international
arbitration against the host country government. Under ISDS, an arbitration panel decides whether a
violation has occurred and, if so, the extent of damages to be paid to the investor. The ISDS arbitration
process takes the place of pursuing a case in the host country’s domestic court system or initiating a
government-to-government claim under the dispute settlement provisions of the trade agreement or at
the WTO.%%

Beginning with NAFTA, all U.S. FTAs have included ISDS provisions, except for the U.S.-Australia
agreement.?*® However, USMCA departs significantly from the ISDS provisions under NAFTA and
subsequent agreements. First, it eliminates ISDS between the United States and Canada three years
after USMCA goes into effect. Second, it restricts the use of ISDS in most sectors between the United
States and Mexico—allowing ISDS claims in the remaining sectors only after all domestic remedies have
been exhausted, or parties have spent 30 months attempting to exhaust these remedies, and only for
claims related to direct expropriation, or violations of MFN or national treatment obligations.2*’
Additionally, USMCA increases the transparency of arbitrational proceedings under ISDS, including
opening hearings and making hearing material, such as transcripts and awards, available to the public.

There are divergent opinions concerning ISDS in general and the changes made to ISDS under USMCA.
Some industry representatives argue that ISDS provides assurance that investors have an alternative to
domestic courts where courts may not be independent from the government, especially when the case

243 Expropriation is the taking of property, in this case the investment, by a state or relevant authority. In the case
of BITs, there can be both direct expropriation and indirect expropriation. Direct expropriation refers to the
removal of a title to an investment, or the seizure of the investment. An example of direct expropriation would be
when an investment is nationalized. Indirect expropriation refers to regulations or other actions by the state that
can affect the value of an investment. UNCTAD, “Expropriation: A Sequel,” 2012.

244 For a detailed discussion of changes made to the investment provisions in the USMCA, see USITC, U.S.-Mexico-
Canada Trade Agreement, April 2019.

245 There is no equivalent of the ISDS process in the URAs.

26 Officially, ISDS was not perceived as necessary in the U.S.-Australia FTA because both countries have “robust
and developed legal systems for resolving disputes . . .” Government of Australia, Department of Foreign Affairs
and Trade, “Investment,” accessed December 2, 2020; 1ISD, “Australia’s Rejection of Investor State Dispute
Settlement,” July 12, 2011.

247 Under USMCA, annex 14-E, full ISDS is available to U.S. investors in Mexico with a “covered government
contract” for investments in five “covered sectors” (oil and gas, power generation, telecommunications,
transportation services, and some infrastructure).

United States International Trade Commission | 63


https://unctad.org/system/files/official-document/unctaddiaeia2011d7_en.pdf
https://usitc.gov/sites/default/files/publications/332/pub4889.pdf
https://usitc.gov/sites/default/files/publications/332/pub4889.pdf
https://www.dfat.gov.au/trade/agreements/in-force/ausfta/fact-sheets/Pages/investment
https://www.iisd.org/itn/en/2011/07/12/australias-rejection-of-investor-state-dispute-settlement-four-potential-contributing-factors/
https://www.iisd.org/itn/en/2011/07/12/australias-rejection-of-investor-state-dispute-settlement-four-potential-contributing-factors/
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/agreement-between

Impact of the Trade Agreements, 2021 Report

involves direct expropriation.?*® Another industry representative states that the changes made to I1SDS
under USMCA diminish protections for many industries, especially in terms of indirect expropriation.?*
However, others state that ISDS incentivizes outsourcing, allows foreign investors to bypass domestic
laws and court scrutiny, and can undermine public health and environmental regulations.?*°

Unlike U.S. market access and national treatment investment commitments under the URAs, U.S. FTAs
are negative list agreements, meaning that for the investment chapter, the provisions apply to all
sectors unless specific reservations are listed by one of the parties. These exceptions are found in the
annexes of nonconforming measures (NCMs), with separate lists of NCMs for each party. U.S. NCMs are
mostly consistent from one agreement to the next, reflecting U.S. law.?! U.S. negotiating partners each
structure their lists of NCMs to reflect their particular interests and political sensitivities.

Electronic Commerce and Digital Trade

The URAs do not include commitments on electronic commerce (e-commerce) or digital trade;?*? the
internet was in its early stages in 1995. WTO members successfully concluded the Information
Technology Agreement at the first WTO Ministerial meeting in December 1996, helping member
countries reduce duties on information technology goods. At the second WTO Ministerial meeting in
1998, ministers established the Work Programme on Electronic Commerce. This program included
discussions regarding the continuation of the practice of not imposing customs duties on electronic
transmissions which was adopted at the WTO Ministerial Conference earlier the same year. This
moratorium has been renewed several times since, most recently at the WTO Ministerial Conference in
2017.%3 Subsequent U.S. FTAs have built on the moratorium and the WTO work program by
incorporating e-commerce provisions within the text of the agreements, including a binding
commitment not to impose customs duties on digital products (in contrast to the WTO moratorium
which does not have an enforcement mechanism ). Since e-commerce was not addressed in the URAs,

248 American Forest & Paper Association, written submission to USITC, November 3, 2020

249 American Chemistry Council, written submission to USITC, November 6, 2020.

20 See USITC, hearing transcript, October 6, 2020, 22 (testimony of Eric Gottwald, AFL-CIO); USITC, hearing
transcript, October 6, 2020, 53 (testimony of Lori Wallach, Public Citizen); Public Citizen, “More Information on
Investor-State Dispute Settlement,” accessed May 27, 2021. But see Miller and Hicks, “Investor-State Dispute
Settlement,” January, 2015 (stating that ISDS tribunals do not have the authority to overturn national legislation)
and Tietje and Baetens, “The Impact of Investor-State Dispute Settlement,” June 24, 2014 (concerns that
governments may cease to adopt or enforce regulations for fear of an ISDS claim are difficult to test).

251 For example, most U.S. trade agreements include an NCM on national treatment, allowing differential
treatment of foreign companies with regard to acquiring rights of way for oil and gas pipelines and for licensing of
nuclear utilization or production facilities.

252 The definitions of electronic commerce and digital trade vary by agreement, however electronic commerce is
defined by the WTO as “the production, distribution, marketing, sale or delivery of goods and services by
electronic means.” Digital trade is a broader term that encompasses “digitally-enabled transactions of trade in
goods and services that can either be digitally or physically delivered” as used by the OECD. WTO, “Work
Programme on Electronic Commerce,” September 30, 1998; OECD, “Digital trade,” accessed March 2, 2021.

253 WTO, “Work Programme on Electronic Commerce,” September 30, 1998.
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U.S. FTAs have been the primary venue for commitments to advance U.S. trade in digital products and
services.?*

WTO Work Programme and Goals

In accordance with the 1998 Work Programme, ongoing WTO e-commerce negotiations involve 76
countries (including the United States) and aim to facilitate e-commerce by promoting an open,
transparent, nondiscriminatory, and predictable regulatory environment.?> In January 2019, a working
group known as the Joint Statement Initiative (JSI), began discussions and the exchange of papers
outlining positions on various issues related to e-commerce. However, in recent years some developing
countries have opted not to participate in these discussions, including India, South Africa, and Vietnam,
in order to protect their flexibility and policy space on e-commerce issues.?®

U.S. Free Trade Agreements

U.S. FTAs are largely similar in their treatment of e-commerce, incorporating and building on the
principles established by the WTO Work Programme. These agreements have evolved and expanded
over time, including new provisions and making some previously aspirational provisions binding.

The U.S.-Jordan FTA (2001) was the first U.S. FTA in which specific provisions on e-commerce were
included in a stand-alone chapter as well as a joint statement. A provision covering the prohibition of
customs duties on electronic transmissions has been included in every U.S. FTA since its first inclusion in
the U.S.-Jordan FTA. Provisions covering nondiscrimination for digital products and the applicability of
trade rules to the supply of digital services have been included in every U.S. FTA since the U.S.-Chile
agreement (2004). Other more aspirational provisions, including a pledge to avoid unnecessary
regulatory barriers to e-commerce, have also been included in all U.S. FTAs from the U.S.-Jordan FTA
onward.*’

Over time, e-commerce commitments in U.S. FTAs have become more detailed and include more
binding provisions.?*® For example, KORUS was the first agreement to contain provisions on cross-border
flows of information, stating that “parties shall endeavor to refrain from imposing or maintaining
unnecessary barriers” to electronic information flows, without defining what constitutes an unnecessary
barrier. A provision in USMCA covering the same topic contains more restrictive language committing
parties to not prohibit or restrict the cross-border transfer of information by electronic means.?°

254 See the case study in chapter 4 on the WTO Moratorium on Customs Duties on Electronic Transmissions and
corresponding FTA provisions for further discussion.

5 \WTO, “Joint Statement on Electronic Commerce,” December 13, 2017.

256 Fefer, Internet Regimes, January 28, 2020, 19.

257 See appendix E, table E.6.

258 See appendix E, table E.6.

259 The USMCA provision specifies, however, that data transfers are only covered if the activity is for business
purposes, and the provision contains an exemption for a “legitimate public policy objective.” USMCA, art. 19.11.
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USMCA includes a chapter entitled digital trade rather than e-commerce,?® and additional provisions
related to e-commerce are also included in the telecommunications, trade facilitation, customs, financial
services, and intellectual property rights (IPR) chapters.2®! Several provisions in USMCA’s digital trade
chapter have not been part of previous U.S. FTAs. These include provisions that prohibit a requirement
to locate computing facilities in a party’s territory as a condition of doing business there (“data
localization”), as well as those that address encryption, cybersecurity, mandatory source code
disclosure, and limitations on the liability of suppliers and users of interactive computer services for
content posted by users of that service .

These commitments have been described by some digital industry representatives as “world class” and
the “gold standard” for digital trade agreements.?®? Some industry representatives consider the
prohibition of data localization requirements important, particularly because of its potential effect on
competitiveness. However, others state that regulatory cooperation would still be necessary to ensure
access to data by governments and for other legitimate public policy concerns.?2 Similarly, while some
industry representatives state that USMCA’s prohibition on mandatory source code disclosure is
important,®* others focus on the importance of sufficiently preserving governments’ ability to review
source code when necessary (for instance, for antitrust oversight).2> Additionally, some digital sector
firms and industry associations support the provision on internet intermediary liability.2%® But others
have raised concerns about whether the provision improperly locks in a specific approach to
intermediary liability that is subject to active debate domestically.?®” Outside the digital trade chapter,

260 The digital trade chapter contains more comprehensive commitments than previous chapters on e-commerce
in U.S. FTAs, including in areas such as cybersecurity, data localization, and limitations on the liability of interactive
computer service suppliers. USTR, “USMCA Digital Trade Fact Sheet,” accessed December 11, 2020.

261 USITC, hearing transcript, October 7, 2020, 469-70 (testimony of Arthur Sidney, Computer & Communications
Industry Association); USITC hearing transcript, October 7, 2020, 406 (testimony of Christine Bliss, Coalition of
Services Industries); USITC hearing transcript, October 7, 2020, 418 (testimony of Brian Scarpelli, the App
Association).

262 USITC, hearing transcript, October 7, 2020, 406 (testimony of Christine Bliss, Coalition of Services Industries);
USITC, hearing transcript, October 7, 2020, 410-11, 418 (testimony of Arthur Sidney, Computer & Communications
Industry Association); Computer & Communications Industry Association, written submission to USITC, November
6, 2020, 3.

263 USITC, hearing transcript, October 7, 2020, 522 (testimony of David Snyder, The Software Alliance). Data-related
provisions covering financial services are covered in the financial services chapter of USMCA, and regulatory access
to data is specifically mentioned in that chapter. USMCA, art. 17.18.

264 USITC, hearing transcript, October 7, 2020, 468 (testimony of Christine Bliss, Coalition of Services Industries);
USITC, hearing transcript, October 7, 2020, 469-70 (testimony of Arthur Sidney, Computer & Communications
Industry Association).

265 USITC, hearing transcript, October 7, 2020, 523 (testimony of Hosuk Lee-Makiyama, European Centre for
International Political Economy).

266 USITC, hearing transcript, October 7, 2020, 469 (testimony of Arthur Sidney, Computer & Communications
Industry Association); USITC, hearing transcript, October 7, 2020, 411 (testimony of Christine Bliss, Coalition of
Services Industries); Computer & Communications Industry Association, written submission to USITC, November 6,
2020, 4.

267 USITC, hearing transcript, October 6, 2020, 70 (testimony of Lori Wallach, Public Citizen’s Global Trade Watch).
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digital sector representatives also consider commitments in USMCA'’s intellectual property chapter
important,?%® such as improved trade secrets protection.?®

In general, as digital trade commitments in U.S. FTAs have become more detailed, digital industry
representatives consider these specific commitments more effective than earlier more general
provisions.?’? This is in part because they help build global norms by creating a web of countries with
similar trade commitments, according to one industry representative.?’* Another representative notes
that the value of existing commitments will grow over time as the economy becomes more digital.?’2 A
different industry representative states one source of value in U.S. FTAs is that they frame commitments
in ways that make them more effective. For example, by specifically defining digital products and using
this language in its commitment on electronic customs duties, the FTA commitments are seen by some
as more effective compared to the more general language used in the WTO moratorium on customs
duties for electronic transmissions.?”3

Intellectual Property

Intellectual property refers to creations of the mind, including inventions, literary and artistic works,
symbols and names used in commerce, and industrial designs. IPR systems aim to foster an environment
where innovation and creativity flourish by striking the right balance between the interests of
innovators and the interests of competitors and the public in access to innovations.?*

IPR provisions in U.S. FTAs have expanded substantially in recent years.?’®> The one paragraph on IPR
treatment in the U.S.-Israel FTA (1985) grew to 21 IPR-related articles and four annexes in NAFTA
(1994),%7 which provided the foundation for additional IPR protections in the WTO’s Trade-Related
Aspects of Intellectual Property Rights Agreement (TRIPS). U.S. FTAs since TRIPS have continued the
trend with “TRIPS-plus” provisions that build on and expand IPR requirements beyond those in TRIPS.?”
Some industry representatives view this strengthening of IPR protections as critical to supporting U.S.

268 S|A, written submission to USITC, November 6, 2020, 13; The App Association, written submission to USITC,
October 21, 2020, 4; USITC, hearing transcript, October 7, 2020, 465 (testimony of Nigel Cory, The Information
Technology and Innovation Foundation); USITC, hearing transcript, October 7, 2020, 409-10 (testimony of Arthur
Sidney, Computer & Communications Industry Association).

269 USITC, hearing transcript, October 7, 2020, 418 (testimony of Brian Scarpelli, The App Association). Trade
secrets protection for proprietary information is also related to protections against mandatory source code
disclosure discussed above. BSA, written submission to USITC, September 25, 2020, 2.

270 USITC, hearing transcript, October 7, 2020, 471 (testimony of Arthur Sidney, Computer & Communications
Industry Association).

271 USITC, hearing transcript, October 7, 2020, 466—67 (testimony of Nigel Cory, The Information Technology and
Innovation Foundation).

272 USITC, hearing transcript, October 7, 2020, 434 (testimony of Nigel Cory, The Information Technology and
Innovation Foundation).

273 Industry representative, interview by USITC staff, September 22, 2020.

274 World Intellectual Property Organization (WIPQ), “WIPO,” accessed January 8, 2021; see also Chamber of
Commerce, written submission to USITC, September 25, 2020, 2.

275 The evolution of particular IPR provisions is also described in appendix E, table E.7.

276 Compare U.S.-Israel FTA, art. 14, with NAFTA, chap. 17 and annexes 1701.3, 1705.6, 1710.9, and 1718.14.

277 Chapter 3 includes econometric estimates of the trade effects of IPR provisions and chapter 5 reviews the
literature on their economic effects.
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innovation and economic growth.?”® The Semiconductor Industry Association, for example, states that
the global legal framework established by TRIPS has enabled the industry “to establish new business
models centered around licensing and contract manufacturing,” and incentivized investments in
research and development.?” Similarly, the International Intellectual Property Alliance (a coalition of
associations representing the publishing, entertainment software, independent film and television,
motion picture, and recording industries), states that the growth in foreign sales and exports of U.S.-
copyright materials has coincided with the adoption of U.S. trade agreements.?® Other stakeholders,
however, raise concerns about the negative effects of overly strong IPR protections, particularly for
access to affordable medicines.?! They state that strengthening patent and data exclusivity protections
in FTAs favors branded drug producers at the expense of the generics industry and contributes to higher
prices and lack of access for consumers in the United States and abroad.?

Uruguay Round Agreements

TRIPS requires WTO members to protect a wide range of intellectual property, including copyrights,
trademarks, geographical indications, industrial designs, patents, layout designs of integrated circuits,
and undisclosed information (including trade secrets and regulatory data).?* Generally, TRIPS
establishes minimum standards for these rights; prescribes procedures and remedies for their
enforcement in administrative, civil, and criminal proceedings; extends basic WTO principles such as
national treatment, MFN treatment, and transparency to IPR matters; and makes WTO dispute-
settlement mechanisms available for IPR-related disputes.?*

To provide balance, TRIPS also requires that IPR protections promote technological innovation and
dissemination for the mutual advantage of producers and users in a manner conducive to social and
economic welfare.?®> Members may adopt measures necessary to protect public health and nutrition
and promote the public interest in sectors of vital importance to their development, provided that the

278 J.S. Chamber of Commerce, written submission to USITC, September 25, 2020, 6; National Association of
Manufacturers, written submission to USITC, October 2, 2020, 3; The App Association, written submission to
USITC, September 25, 2020, 4; USITC, hearing transcript, October 6, 2020, 195 (testimony of Beth Hughes,
American Apparel & Footwear Association).

279 The semiconductor industry particularly values the protection of trade secrets and layout designs of integrated
circuits. Semiconductor Industry Association, written submission to USITC, November 6, 2020, 4-6.

280 |nternational Intellectual Property Alliance, written submission to USITC, November 6, 2020, 2.

281 pyblic Citizen, written submission to USITC, October 2, 2020, 3; MFJ International, written submission to USITC,
November 6, 2020, 3; USITC, hearing transcript, October 6, 2020, 22 (testimony of Eric Gottwald, AFL-CIO); USITC,
hearing transcript, October 6, 2020, 103 (testimony of Andy Green, Center for American Progress); USITC, hearing
transcript, October 6, 2020, 52-54 (testimony of Lori Wallach, Public Citizen’s Global Trade Watch).

282 MIFJ International, written submission to USITC, November 6, 2020, 6—7; Public Citizen, written submission to
USITC, October 2, 2020, 3.

283 TRIPS defines geographical indications as indications that identify a good as originating in the territory of a
Member where a quality, reputation, or other characteristics of the good is essentially attributable to its
geographical origin. WTO, “Agreement on Trade-Related Aspects of Intellectual Property Rights (as amended on
January 23, 2017) (TRIPS),” part Il, art. 22.1.

284 The binding nature of WTO dispute settlement for IPR disputes, with the possibility of withdrawal of tariff
concessions, sets TRIPS apart from previous IPR treaties. CRS, “Intellectual Property Rights and International
Trade,” May 12, 2020, 16; Semiconductor Industry Association, written submission to USITC, November 6, 2020, 4.
285 WTO, TRIPS, part |, art. 7.
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measures are consistent with the agreement. Members also may adopt measures to prevent IPR abuse
or unreasonable restraints on trade or technology transfer.?®® With regard to patents, TRIPS also allows
for compulsory licensing under certain conditions.?®” In addition, as some countries had limited IPR
systems in place, developing and least-developed countries were provided extended time periods to
implement IPR reforms required by TRIPS.?%8

To further address public health concerns, WTO members adopted the Doha Declaration on the TRIPS
Agreement and Public Health in November 2001. The declaration commits members to interpret TRIPS
to support public health and access to medicine for all. It also reaffirms flexibilities under TRIPS that
allow governments to grant compulsory licenses authorizing the use of patented products without the
patent holder’s consent, and to determine the circumstances under which such licenses may be
granted.? In 2003, WTO members also agreed to waive the TRIPS requirement that production under a
compulsory license had to be predominantly for the domestic market, enabling those countries that are
unable to manufacture such products to more easily import them.?*° In 2005, WTO members agreed to
incorporate this waiver into TRIPS. The amendment was agreed by two-thirds of WTO members and
entered into force in 2017.%%*

U.S. Free Trade Agreements

U.S. FTAs negotiated since NAFTA and TRIPS have established increasingly detailed TRIPS-plus standards,
particularly in the areas of copyrights, patents, data exclusivity, and enforcement.?*? However, there
have been two exceptions to the trend of expanding IPR protections. The first was in 2007, when
Congress and the Executive Branch agreed in the May 10th Agreement to scale back TRIPS-plus
pharmaceutical provisions in FTAs with Colombia, Peru, and Panama.?*® The second was in December
2019, when Congress and the Executive Branch agreed to cut back on pharmaceutical IPR protections in
USMCA.%* The remainder of this section describes key TRIPS-plus provisions and limitations to these
provisions included in the agreements with Colombia, Peru, Panama, and in USMCA.

286 WTO, TRIPS, part. |, art. 8.

287 Compulsory licensing is when the government, or a party authorized by the government, uses the subject
matter of a patent without the consent of the patent owner. TRIPS does not limit the type (product or process) or
subject matter of patents that may be compulsorily licensed, although the issue often relates to pharmaceutical
patents. WTO, TRIPS, part Il, art. 31.

288 Countries that declared themselves to be “developing” when they joined the WTO were given a five-year
extension, until January 1, 2000, to bring their laws into compliance with most of TRIPS. For products that were not
already covered by patent systems (particularly pharmaceuticals and agricultural chemicals), developing countries
were given an additional five years for compliance, until January 1, 2005. Least-developed countries have until July
2021, or until they graduate from this category if earlier, to attain general TRIPS compliance, and until January
2033 to implement protections for pharmaceutical patents and clinical test data CRS, “Intellectual Property Rights
and International Trade,” May 12, 2020, 18; WTO, “WTO Members Agree to Extend,” November 6, 2015.

28 \WTO, Declaration on the TRIPS Agreement and Public Health, November 14, 2001.

20 WTO, General Council, “Implementation of Paragraph 6,” September 1, 2003.

BLWTO, TRIPS, art. 31bis, and part VII, annex and appendix to the TRIPS Agreement.

292 pdditional TRIPS-plus provisions are highlighted in appendix E table E.7.

293 USTR, “Bipartisan Trade Deal,” May 2007, 3.

294 USMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at 10-13 (2019).
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TRIPS-plus copyright provisions generally focus on lengthening the copyright term and the protection of
copyrights in the digital environment.?®> With regard to the term, many FTAs require extension of the
copyright term from the TRIPS standard of 50 years—calculated from the death of the author for
individual works or from the date of first authorized publication for corporate works—to 70 years.?%®
With regard to the digital environment, beginning with the U.S.-Jordan FTA (2001), parties must join and
then implement commitments in the “Internet Treaties” of the World Intellectual Property Organization
(WIPO).?” An aspect of the Internet Treaties that copyright industry representatives consider
particularly important is the requirement of penalties for the circumvention of technological protection
measures (TPMs) that rightsholders use to bar unauthorized access to copyrighted material.2%®

FTAs also contain provisions that limit the legal liability of internet service providers for copyright
infringement on their networks as long as they remove access to infringing material when they obtain
actual knowledge of it or become aware of facts from which infringement is apparent, among other
requirements.?®® This process generally is referred to as “notice and takedown.” While some
stakeholders support these notice and takedown provisions,3® others state that the United States
should no longer pursue detailed FTA provisions on this topic as the adequacy of such procedures is
subject to ongoing domestic debate.3

TRIPS-plus patent-related provisions include those that require patent coverage for new uses of known
products; the extension or restoration of patent terms for regulatory delays; and stronger links between
patent status and regulators’ decisions to approve generic drugs (patent linkage). They also include
additional data exclusivity periods during which generic producers are precluded from relying on safety
and efficacy data generated by original drug producers. As to the first element above, FTAs with
Australia, Morocco, Bahrain, Oman, and Korea require the signatories to confirm the availability of
patents for “any new uses or methods of using a known product.”3% Although this provision was not
included in the FTAs with Peru, Colombia or Panama, it was in the original USMCA. The provision was
removed as part of the agreement between Congress and the Executive Branch in 2019. The goal of the

2% The internet was still in early stages in 1995, when there were less than 25,000 websites, compared to
approximately 2 billion websites today. Internet live stats, “Total Number of Websites,” accessed October 25,
2020.

2% The following FTAs extend the copyright term to 70 years for individual works: Chile, Singapore, Australia,
Morocco, Bahrain, CAFTA-DR, Oman, Peru, Korea, Colombia, and Panama. USMCA further extends the term of
protection for corporate works to 75 years from the date of first authorized publication.

27 The “Internet Treaties” are the WIPO Copyright Treaty and the WIPO Performance and Phonograms Treaty,
adopted in 1996 and implemented in the United States through the Digital Millennium Copyright Act in 1998. The
Internet Treaties entered into force in 2002, when the required minimum number of countries ratified them.

2% |ndustry representatives emphasize the importance of fully implementing and enforcing TPM requirements in
Mexico and other countries. lIPA, written submission to USITC, November 6, 2020, 6.

2% See, for example, KORUS FTA, art. 30(b).

300 cClA, written submission to USITC, November 6, 2020, 5-6.

301 For example, after a multiyear study, the U.S. Copyright Office found that the processes do not effectively
balance the interests of right holders and Internet service providers, as intended by Congress, citing the “whack-a-
mole” problem of infringing content quickly reappearing after takedown. U.S. Copyright Office, “Section 512 of
Title 17,” May 21, 2020, 1; see also Industry Trade Advisory Committee on Intellectual Property Rights (ITAC-13),
“Report of the ITAC-13,” September 27, 2018, 22; IIPA, written submission to USITC, November 6, 2020, 6—7
(raising concerns about the implementation and lax enforcement of such provisions).

302 See, for example, U.S. Morocco FTA, art. 15.9.2.
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removal was to limit the practice of “patent evergreening,” when pharmaceutical companies reportedly
obtain patents on minor variations of a product to block generic competition.3% Similarly, the revised
FTAs with Colombia, Peru, Panama and USMCA also scaled back strict patent linkage and data exclusivity
requirements.3% Perhaps most noteworthy, the revised USMCA completely removes the 10-year data
exclusivity period for biologics included in the original agreement. Proponents of these revisions cite the
importance of balancing incentives for innovation with the need to facilitate generic competition and
affordable access to medicines.3%

TRIPS-plus provisions also address IPR enforcement. U.S. rightsholders consider IPR commitments in
trade agreements to be of little value if trading partners do not implement their requirements or have
the capacity and willingness to enforce them. They attribute substantial trade in counterfeit and pirated
products to ineffective enforcement at the border and in judicial proceedings.3% TRIPS-plus provisions
include presumptions that seek to facilitate proof in civil cases, and provisions that seek to ensure the
availability of deterrent damages.3%” TRIPS-plus border enforcement measures include the requirement
that customs officials have authority to take action against suspected infringing goods without a request
from the rightsholder.3%®® TRIPS-plus criminal enforcement measures include the requirement that the
parties provide for criminal procedures and penalties in cases of willful trademark or copyright
infringement on a commercial scale, and that criminal penalties be at a level sufficient to deter future

infringements.3%

Labor

Labor provisions in U.S. trade agreements are intended to ensure that trading partners establish and
uphold certain labor standards in their own markets. A key objective of these provisions is to ensure that
domestic labor laws and regulations in partner countries are consistent with international labor
standards based on International Labour Organization (ILO) fundamental principles.3'° These principles
include freedom of association; the effective recognition of the right to collective bargaining; the
elimination of all forms of compulsory or forced labor; the effective abolition of child labor; and the
elimination of discrimination in respect of employment and occupation.3!!

The Generalized System of Preferences (GSP) in 1984, which referred to internationally recognized
principles of worker rights, marked the first instance in which labor rights were mentioned in the text of

303 YSMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at 10 (2019).

304 For a more detailed description of these changes from the viewpoint of one of the negotiators of the Bipartisan
Trade Deal, see Rangel, “Moving Forward: A New, Bipartisan Trade Policy,” Summer 2008, 400—405.

305 5ee USTR, “Bipartisan Trade Deal,” May 2007, 3; USMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at
10-13 (2019); and MFJ International, written submission to USITC, November 6, 2020, 4-5.

306 |ndustry Trade Advisory Committee on Intellectual Property Rights (ITAC-15), Advisory Committee Report, April
25, 2007, 18.

307 See, e.g., KORUS FTA, arts. 18.10.3, 18.10.5-18.10.7 and USMCA, art. 20.81.

308 See, e.g., KORUS FTA, arts. 18.10.19; 18.10.22; USMCA art. 20.83.

309 See, e.g., KORUS FTA, arts. 18.10.26-18.10.27; USMCA art. 20.84.

310 These objectives are included in TPA negotiating objectives. See, for example, TPA 2015, § 102, 19 USC §§
4201(a)(6) and 4201 (a)(10).

311110 core principles were adopted in 1998. ILO, “Declaration on Fundamental Principles and Rights at Work.”
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a U.S. international trade program.3!? Labor rights are not covered in the URAs, and the WTO recognizes
the ILO as the standards-setting body for worker rights.

U.S. Free Trade Agreements

NAFTA (1994) marked the introduction of labor rights in connection with U.S. trade agreements. Under a
side agreement to NAFTA—the North American Agreement on Labor Cooperation (NAALC)—the parties
committed to enforce their own domestic labor laws, but unlike later U.S. trade agreements, did not
require consistency between these laws and ILO principles. Further, only failure to enforce laws on
certain labor principles (occupational safety and health, child labor, and wage standards) were subject to
sanctions under NAALC.3® Since NAFTA, labor rights provisions have been included in the main text of
all U.S. trade agreements. More recent trade agreements have also included provisions on greater levels
of cooperation, covering technical assistance and capacity-building measures focused on strengthening
U.S. trade partners’ domestic institutions, such as labor ministries and courts.3

The U.S.-Jordan Agreement was the first U.S. trade agreement to cover labor rights in the main text of
the agreement. It committed each party to strive to ensure that its laws recognize and protect the rights
and principles set forth in the 1998 ILO Declaration on Fundamental Principles and Rights at Work (ILO
Declaration) and to not waive or derogate from such laws to encourage trade or investment.3? It also
committed each party to not fail to effectively enforce its labor laws through a sustained or recuring
course of action or inaction in a manner affecting trade.3'® Labor rights are subject to the same dispute
settlement and enforcement procedures as commercial trade agreement provisions; however, both
governments agreed in a side letter not to resolve disputes using trade agreement sanctions.3!’

The Trade Act of 2002 included negotiating objectives on labor issues, including promoting respect for
worker rights consistent with core ILO labor standards and obligating parties to “strive to ensure that
they do not weaken or reduce the protections afforded in domestic environmental and labor laws” and

312 An addition to the GSP statute referenced international workers’ rights. GSP Renewal Act of 1984; Wedding,
“The Evolution and Enforcement of Labor Provisions,” April 24, 2010; International Labor Rights Forum; Compra
and Vogt, “Labor Rights in the Generalized System of Preferences,” 2011. While not a trade program per se, the
Tariff Act of 1930 also includes a labor rights provision, prohibiting the import of goods that produced using forced
labor or convict labor. Tariff Act of 1930, 19 USC § 1307.

313 sanctions under this dispute settlement mechanism could include monetary assessments or equivalent
suspensions of NAFTA benefits. Monetary assessments would be used to improve the enforcement of labor
legislation in the country where the violation had occurred and could not exceed 0.007 percent of the value of
goods trade between the disputing parties. North American Agreement on Labor Cooperation, arts. 27-41, annex
39, September 13, 1993. For more detailed information on NAFTA and USMCA provisions on collective bargaining,
see chapter 4 of this report.

314 For example, FTAs with Colombia and Panama, as well as USMCA, include provisions on cooperation and
capacity building. See appendix E, table E.8. For more detailed information on the development of labor provisions
in U.S. FTAs, see USITC, Economic Impact of Trade Agreements, June 2016, 88—92.

315 Y.S.-Jordan FTA, art. 6. This approach made labor rights more consistent with GSP labor provisions. Reference
to the 1998 Declaration is included in all subsequent U.S. trade agreements. See ILO, “ILO Declaration on
Fundamental Principles and Rights at Work,” accessed May 26, 2021.

316 Y.S.-Jordan FTA, art. 6.4(a).

317 U.S.-Jordan FTA, arts. 6 and 17; Reinsch and Tassin de Montaigu, “Does the United States

Renegotiate,” September 2019.
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to effectively enforce their labor laws.3'® The U.S.-Chile Agreement—the first U.S. FTA concluded after
this legislation—marked the first instance in which a full labor rights chapter was included in the body of
a U.S. trade agreement. This chapter includes provisions similar to the U.S.-Jordan FTA to strive to
protect labor rights set forth in the ILO Declaration and not waive or derogate from labor laws as well as
the obligation to effectively enforce labor laws.3!° The agreement also includes provisions on procedural
guarantees and a specific mechanism for cooperation on labor matters.32° The chapter limits dispute
settlement to disputes concerning the effective enforcement obligation and provides that sanctions in
the event of a violation are a monetary assessment to fund labor initiatives in the responding party or—
if the responding party fails to pay the assessment—suspension of benefits.3?! The same basic
framework became a template for the labor chapters included in several subsequent U.S. trade
agreements, including Singapore, Australia, Morocco, Bahrain, Oman, and CAFTA-DR.322

The May 10th Agreement—which was concluded to improve bipartisan support for U.S. free trade
agreements—prompted notable changes in U.S. FTA labor provisions.3?®* Under the agreement, the U.S.
Congress and Executive Branch agreed to increase the stringency of labor provisions included in U.S.
FTAs. As a result, U.S. trade agreements finalized after 2007 —specifically PTPA, KORUS, U.S.-Panama,
and the U.S.-Colombia agreements—include obligations to adopt domestic legislation consistent with
specified core ILO labor principles as stated in the ILO Declaration and to subject all labor provisions to
the same dispute settlement procedures and remedies as commercial obligations in the trade
agreements.3?* In addition to including obligations similar to those in earlier FTAs not to fail to
effectively enforce domestic labor laws, these agreements strengthened the language for non-
derogation from domestic labor laws from a “strive” to a “shall” obligation.3?

In addition to the obligations included in the trade agreements following the May 10th Agreement—
including the obligation to adopt legislation consistent with core ILO labor principles—USMCA also
substantially strengthens U.S. FTA labor and labor-related provisions.3?® The original agreement signed
in November 2018 included several provisions that were not included in any prior U.S. free trade
agreement.3?” Notable among these are provisions requiring Mexico to adopt laws that protect workers’
right to unionize and bargain collectively, prohibit interference by employers in union undertakings,

318 Trade Act of 2002, 19 U.S.C. §§ 3802(a)(6)-(7) and 3802(11)(a).

319 |J.S.-Chile FTA, arts. 18.1.2, 18.2.1(a), 18.2.2.

320 y.S.-Chile FTA, arts. 18.3 and 18.5.

321 y.S.-Chile FTA, arts. 18.6.7 and 22.16.

322 Concern in the United States over the lack of compliance in CAFTA-DR partner countries resulted in an emphasis
on and a strengthening of technical assistance and capacity building in the agreement. Wedding, “The Evolution
and Enforcement of Labor Provisions,” April 25, 2010, 6, 11.

323 USTR, “Bipartisan Trade Deal,” May 2007. For a more detailed description of these changes from the viewpoint
of one of the negotiators of the Bipartisan Trade Deal, see Rangel, “Moving Forward: A New, Bipartisan Trade
Policy,” Summer 2008, 390-394. In this article, Representative Charles B Rangel identifies the lack of enforceable
and significant labor provisions as the principle reason for Democratic opposition to certain trade agreements.

324 USTR, “Bipartisan Trade Deal,” May 2007; ILO, “Free Trade Agreements and Labour Rights,” accessed January
12, 2021.

325 See, for example, U.S.-Panama FTA, arts. 16.2.2, 16.3.1(a).

326 USITC, hearing transcript, October 6, 2020, 69 (testimony of Andy Green, The National Foreign Trade Council);
AFL-CIO, “AFL-CIO Endorses USMCA,” December 10, 2019.

327 Villarreal and Cimino-lsaacs, “USMCA: Labor Provisions,” January 10, 2020; Hogan Lovells, “USMCA vote,”
December 11, 2019.
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provide for free union elections that occur by means of a secret ballot, and require that revisions to
collective bargaining agreements be approved by a majority of covered workers.3% Other provisions in
the labor chapter require parties to prohibit imports of goods that have been wholly or partly produced
using forced or compulsory labor; address violence against workers and threats of such violence that
impact intra-party trade or investment; ensure that their labor regulations protect migrant workers; and

protect workers from discrimination (box 4.1).3%°

Box 2.1 Gender-related Provisions in U.S. FTAs

Seven U.S. trade agreements include “gender-related provisions” or address explicit gender-related
considerations. The U.S.-Chile FTA (art. 9, annex 9.1) was the first U.S. trade agreement to include a
gender-related provision: exemptions to the government procurement chapter, meaning the chapter
does not apply to programs promoting women-owned businesses (as well as for businesses owned by
minorities and disabled veterans) and as such, allows set-asides for these businesses. The trade
agreements with Morocco, Colombia, Panama, and Peru as well as USMCA contain similar provisions.?
The second type of gender-related provision is included within the labor chapters and establishes a labor
cooperation mechanism to address matters of common interest, including the elimination of gender
discrimination in the employment arena. FTAs with Bahrain, Panama, and Peru as well as USMCA
include this type of provision.? The only enforceable gender provision in a U.S. trade agreement is found
in USMCA. Specifically, USMCA includes a new gender-related provision that falls under the article on
discrimination in the workplace. In addition to discrimination on the basis of explicit gender issues such
as sex (including with regard to sexual harassment), pregnancy, and gender identity, this article also
obligates parties to implement “appropriate” policies that address discrimination based on sexual
orientation and caregiving responsibilities; leave for child birth, adoption, and family caregiving; and
wage discrimination. Failure to meet these obligations may lead to trade sanctions against the
noncompliant country.*

2 More specifically, the note typically states, “This Chapter does not apply to preferences or restrictions associated with programs promoting
the development of distressed areas, or businesses owned by minorities, disabled veterans, or women.” U.S.-Chile FTA, art. 9, annex 9.1.

®One common example of these provisions is the capacity and cooperation building priority noted under gender, “development of programs on
gender issues, including the elimination of discrimination in respect of employment and occupation.” PTPA, art. 17. USMCA expands this
treatment to include potential areas for cooperation such as, “developing analytical and enforcement tools related to equal pay for equal work
or work of equal value,” and “promotion of labor practices that integrate and retain women in the job market, and building the capacity and

skills of women workers, including on workplace challenges and in collective bargaining.” USMCA, art. 23.
¢USMCA, art. 31, annex 31-A.

Additional changes in USMCA impacting labor followed from negotiations between the Executive Branch
and U.S. Congress members in 2019.3%° These include a revision to footnote text that shifts the
responsibility for demonstrating a labor violation’s impact on trade and investment. Specifically, under
previous agreements, a party alleging that another party had failed to establish or maintain a labor law
or regulation in violation of its obligations under the agreement, needed to prove that the failure

328 USMICA, annex 23-A. See chapter 4 for a case study related to these provisions.

329 Migrant worker protections and nondiscrimination across genders are addressed in the NAALC and in some
existing U.S. FTAs as potential issues for cooperation between the parties or in these agreements’ definitions of
“labor law.” However, USMCA is the first U.S. trade agreement in which these issues and violence against workers
are subject to explicit obligations. U.S. government representative, interview by USITC staff, October 4, 2018.

330 Villarreal and Cimino-lsaacs, USMCA: Labor Provisions, January 10, 2020; Hogan Lovells, “USMCA Vote in U.S.
Congress Appears Imminent,” December 11, 2019.
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occurred “in a manner affecting trade and investment” to be subject to a dispute settlement action.33!
In contrast, the USMCA revisions stipulate that violations occur “in a manner affecting trade and
investment” unless proven otherwise by the party responding to the allegation.332 The revisions also
removed a requirement in the initial agreement that acts of violence against workers need to be part of
a “sustained or recurring course of action or inaction” to be actionable.333

Negotiations with Congress in 2019 also resulted in two substantial changes to the USMCA dispute
settlement chapter that affect the enforcement of the agreement’s labor provisions. First, USMCA
allows the establishment of dispute settlement panels even if a party fails to contribute to the panel
selection process.33* Second, the USMCA dispute settlement chapter introduces a “Facility-Specific Rapid
Response Labor Mechanism,” which enables the United States and Mexico to address suspected
violations related to collective bargaining and freedom of association at individual workplaces by
initiating an expedited panel review.33> The provision applies to entities that produce traded or trade-
competing goods or services in the manufacturing, mining, and services sectors, and coverage of U.S.
facilities is limited to those that are subject to a National Labor Relations Board order.33¢ Following a
panel’s finding of a violation, goods and services produced at the subject facility may be subject to a
temporary loss of tariff preferences or other penalties. Goods or services produced at facilities with two
or more previous determinations may be subject to penalties, denied entry into the complainant
country, or subject to preferential tariff suspension.®*” As of May 2021, two separate cases have been
filed under the USMCA Facility-Specific Rapid Response Labor Mechanism.338

Additionally, the USMCA implementing legislation passed by the U.S. Congress in December 2019
mandates the establishment of an interagency committee tasked with monitoring the implementation
of USMCA labor provisions and revisions to Mexican labor law. Among other things, the committee will
create and annually revise a list of focus sectors for its enforcement efforts, assess Mexico’s compliance
with its collective bargaining obligations, determine whether violations of USMCA labor provisions have

31 gee, for example, U.S.-Panama agreement, art. 16.2, footnote 2. According to the House Ways and Means
Committee Report on the USMCA Implementation Act, this language has impeded the enforcement of U.S. FTA
labor provisions. USMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at 4-5 (2019).

332 USMCA, art. 23.3, footnote 5. The text of this footnote was modified prior to the negotiations with Congress in
2019. The key difference is that the December 2019 version of the footnote is the removal of the phrase requiring
a party to “demonstrate” that a violation occurred “in a manner affecting trade and investment.”

333 USMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at 5 (2019). The parties’ obligation to enforce their
own labor laws remains subject to the “sustained or recurring course of action or inaction” language in USMCA,
art. 23.5.

334 The USMCA’s overall dispute settlement provisions, as well as those provisions specific to the rapid response
mechanism, allow the formation of panels without the cooperation of all parties. “Panel blocking” is a key concern
of the AFL-CIO, and the elimination of panel blocking from the revised USMCA was mentioned in the organization’s
letter of support for the agreement; see AFL-CIO, Letter Supporting U.S. Mexico Canada Agreement (USMCA). For
more information on FTA dispute settlement provisions, see the “Dispute Settlement” discussion below.

335 USMCA, annex 31-A; USMCA Implementation Act, H.R. Rep. No. 116-358, pt. 1, at 41-42 (2019); Hogan Lovells,
“USMCA’s Rapid-Response Labor Mechanism,” February 7, 2020. The USMCA also includes a similar but separate
mechanism for disputes between Canada and Mexico. No rapid response mechanism exists for labor disputes
between the United States and Canada. United States-Mexico-Canada Agreement, Annex 31-B.

336 USMCA, annex 31-A ; Hafeez, Hutman, and Torrico, “The USMCA’s Rapid Response Mechanism,” July 2, 2020.
337 USMCA, annex 31-A; Hogan Lovells, “USMCA’s Rapid-Response Labor Mechanism,” February 7, 2020.

338 For more information on these cases, see chapter 4 of this report.
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occurred, and recommend the initiation of enforcement actions. The committee will also accept public
petitions regarding possible violations of USMCA labor provisions.3°

Environment

Environmental provisions in U.S. trade agreements are intended to spur environmental protection in the
context of international trade and to protect U.S. industry from unfair competition with trade partners
that have weaker environmental laws or deficient enforcement.3*° Although the URAs do not contain
explicit provisions regarding the environment, U.S. FTAs have included environmental provisions since
NAFTA and its environmental side agreement—the North American Agreement on Environmental
Cooperation (NAAEC)—went into effect in 1994.3*! After NAFTA, environmental provisions in U.S. FTAs
evolved and expanded over time to increasingly include binding and detailed commitments subject to
dispute settlement concerning subjects such as non-derogation from domestic environmental laws,
implementation of multilateral environmental agreements (MEAs), and specific environmental issues
like illegal logging and overfishing. USMCA’s environmental provisions, which replaced those in
NAFTA/NAAEC, build on more recent FTAs.3*? This section describes the evolution of U.S. FTA
environmental provisions from NAFTA/NAAEC to USMCA.3%

U.S. Free Trade Agreements

Environmental Provisions in NAFTA

The NAFTA text originally had few environmental provisions;3** however, the U.S. president
spearheaded the development and adoption of three side agreements, including the NAAEC.3%
NAFTA/NAAEC was the foundation for future U.S. FTA environmental provisions and many of its
principles endure. NAFTA/NAAEC included provisions to promote environmental cooperation between

339 USMCA Implementation Act, H.R. Rep No. 116-358, part 1 (2019), 36-39; Villarreal and Cimino-Isaacs, USMCA:
Labor Provisions, January 10, 2020.

340 These goals are reflected in TPA legislation and in USTR statements. See, for example, TPA 2015, § 102(a)(7), 19
USC § 4201(a)(7) and USTR, “Environment & Natural Resources,” accessed September 21, 2020.

341 Although the 1985 U.S.-Israel FTA did not contain any environmental provisions, it did reference GATT, art. XX
exceptions which, among other things, provide that nothing in GATT “shall be construed to prevent the adoption
or enforcement by any contracting party of measures . . .” “necessary to protect human, animal or plant life or
health.” This construct has been used in all other U.S. FTAs, including the USMCA, usually as the basis for the
definition of “environmental law.” See Jinnah and Morin, Greening Through Trade, 2020, 26, 28.

342 |n its USMCA report, USITC compared the NAFTA/NAAEC and USMCA environmental provisions before USMCA’s
revision in December 2019. See USITC, U.S.-Mexico-Canada Agreement, April 2019, 251-53.

343 Appendix E, table E.9 provides a typology of some of the key environmental provisions in FTAs. Drawing from
the Trade and Environment Database (TREND) of global FTA environmental provisions, which was developed by Dr.
Jean-Frédéric Morin of Laval University in Quebec City, Canada, a typology of the distribution of 130 environmental
provisions in U.S. FTAs is presented in Jinnah and Morin, Greening Through Trade, 2020, 42-51.

344 For instance, article 1114 of NAFTA stated that parties should not waive or otherwise derogate from domestic
health, safety, or environmental measures to encourage investment.

345 The other two agreements were the NAALC, discussed above in the labor section, and the North American
Agreement on Import Surges. Congress authorized participation in these agreements as part of the NAFTA
implementing legislation. NAFTA Implementation Act, § 532, 19 U.S.C. § 3472.
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the parties; required effective enforcement of domestic environmental laws through appropriate
governmental action; created an administrative structure and consultations process for resolving
disputes; created a process for the public to submit allegations that a party is failing to effectively
enforce its environmental laws; listed three MEAs34® that would prevail in the event of any inconsistency
with NAFTA; and referenced several specific environmental issues.3*’

Regarding dispute settlement, NAFTA/NAAEC provided that a party can formally allege that another
party is violating its own environmental laws.3*® Monetary assessments3*°—or suspension of benefits if
they are not paid—could be imposed on a party under the NAAEC’s dispute resolution process.3>°
NAFTA/NAAEC also referenced specific environmental issues by providing for the development of
recommendations regarding, among other things, pollution prevention strategies, transport of air and

marine pollutants, harmful exotic species, and eco-labelling.3>!

Environmental Provisions in U.S. FTAs Post-NAFTA

Executive Order No. 13141, issued in November 1999, required the United States to “factor
environmental considerations into the development of its trade negotiating objectives” and conduct
environmental reviews for all future FTAs.3*2 Pursuant to this order, USTR conducted the first U.S. FTA
environmental review for the 2001 U.S.-Jordan FTA.3%3 The U.S.-Jordan FTA is also the first U.S. FTA to
have environmental provisions, albeit limited ones, embedded in the agreement. The environmental
provisions comprise a single article that contain an obligation to “strive to ensure” parties do not waive
or derogate from environmental laws to encourage trade and an obligation to not fail to effectively
enforce a party’s own environmental laws “in a manner affecting trade between the Parties.”

Between the adoption of trade promotion authority in the Trade Act of 2002 (2002 Trade Act) and 2006,
the United States adopted implementing legislation for seven FTAs (Singapore, Chile, Australia, CAFTA-
DR, Bahrain, Morocco, and Oman). These FTAs include language from the Jordan FTA and parts of the
NAAEC (for instance, on procedural guarantees and public submissions).3>* For the first time in a U.S.

345 The three MEAs cited in NAFTA were the Convention on International Trade in Endangered Species of Wild
Fauna and Flora, the Montreal Protocol on Substances that Deplete the Ozone Layer, and the Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and Their Disposal.

347 NAAEG, arts. 5, 14; NAFTA, arts. 104, 1114; Jinnah and Morin, Greening Through Trade, 2020, 30-32;
Charnovitz, “The NAFTA Environmental Side Agreement,” 1994, 1-2.

348 Charnovitz, “The NAFTA Environmental Side Agreement,” 1994, 6-9.

349 NAAEC, annex 34. Monetary assessments are to be paid by the party complained against into a fund established
by the NAAEC Council and “expended at the direction of the Council to improve or enhance the environment or
environmental law enforcement in the Party complained against.”

350 While subject to the NAAEC dispute settlement process, environmental provisions were not subject to the
normal NAFTA dispute settlement process.

351 NAAEG, art. 10.

352 Exec. Order No. 13141, 64 Fed. Reg. 63169 (November 16, 1999); Salzman, “Executive Order 13141,” 2001.

353 USTR, “Final Environmental Review,” 2000; USITC, Economic Impact on the United States, 2000; Harwood, “The
Jordan Free Trade Agreement,” 2002, 533.

354 CAFTA-DR, however, is unlike the others in its approach to public participation and more like the NAAEC. For
example, the Singapore FTA includes an article requiring each party to maintain procedures for dialogue with the
public on matters related to provisions of the environment chapter—such as whether a party is effectively
enforcing its environmental laws. By contrast, CAFTA-DR provides for the establishment of an independent
Secretariat to review public submissions contending that a party is failing to enforce its environmental laws.
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FTA, they also include separate chapters on the environment. Enforcement mechanisms also have been
strengthened, including the possible imposition of monetary assessments for violation of environmental
laws.3%> While the FTAs negotiated under the 2002 Trade Act recognize the role played by MEAs in
addressing environmental challenges, including the use of tailored trade measures to achieve specific
environmental objectives, they contain no obligations with respect to MEAs.3® The agreements also lack
any obligations with regard to the content of parties’ environmental laws.3>’

The May 10th Agreement required modifications to four agreements (Colombia, Panama, Peru, and
Korea) that had been signed by the president but not yet approved by Congress.3>® The May 10th
Agreement strengthened the language for non-derogation from domestic environmental laws from a
“strive” to a “shall” obligation not to waive or otherwise derogate from environmental laws.?*° In
addition, it required environmental obligations to be subject to dispute settlement under the FTA on the
same basis as all other FTA obligations; previously, use of dispute settlement was limited to the
obligation to effectively enforce environmental laws and provided for a party found in violation to pay a
monetary assessment that could then be used for environmental capacity building directed toward that
party, as opposed to trade sanctions.3® The agreement also required the insertion of an obligation that
each party adopt, maintain, and implement laws and regulations to fulfill its obligations under seven
specified MEAs.3%! The May 10th Agreement also required the addition of provisions countering illegal
logging in PTPA and biodiversity provisions to the Peru and Colombia FTAs.36?

Environmental Provisions in USMCA

The USMCA environment chapter builds upon early FTAs, including those reflecting the May 10th
Agreement. It includes provisions on effective enforcement of environmental laws, adopting and
maintaining measures necessary to fulfill certain MEA obligations, and an obligation not to waive or
derogate from environmental laws to encourage trade between the parties.3®* The USMCA environment
chapter also covers an array of specific environmental issues, including the ozone layer, ship pollution,
air quality, marine litter (including microplastics), biodiversity, invasive alien species, the marine

355 See, for example, U.S. Singapore FTA, art. 18.3.

356 See, for example, U.S.-Singapore FTA, art. 18.8. Many members of Congress voted against the 2002 Trade Act
because, among other reasons, they did not believe the negotiating objectives on labor and environment went far
enough. See Congressional Research Service, “Trade Promotion Authority,” April 2, 2003, 5-9.

357 This limitation would be addressed in the future May 10th Agreement FTAs.

358 USTR, “Bipartisan Trade Deal,” May 2007.

359 See, for example, U.S.-Colombia agreement, art. 18.3.

360 USTR, “Bipartisan Trade Deal,” May 2007; Jinnah and Morin, Greening Through Trade, 2020, 35-36.

361 See, for example, PTPA, art. 18.2. The seven MEAs were the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (1973); the Montreal Protocol on Substances that Deplete the Ozone Layer (1987);
the Protocol of 1978 Relating to the International Convention for the Prevention of Pollution from Ships (1978);
the Convention on Wetlands of International Importance Especially as Waterfowl Habitat (1971); the Convention
on the Conservation of Antarctic Marine Living Resources (1980); the International Convention for the Regulation
of Whaling (1946); and the Convention for the Establishment of an Inter-American Tropical Tuna Commission
(1949).

362 See case study on the PTPA Forest Sector Governance Annex in chapter 4 of this report.

363 The MEA provision requires the parties to adopt, maintain, and implement all measures needed to fulfill
obligations under the seven agreed-upon MEAs, and to add additional environmental or conservation agreements
to the list if agreed. USMCA, arts. 24.4.1, 24.4.3, 24.8.
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environment (including illegal, unreported, and unregulated fishing), wildlife trafficking, and forests.3¢*

For instance, the provision on wildlife trafficking requires that each party must treat transnational
trafficking of wildlife protected under its laws as a serious crime, as defined in the United Nations
Convention on Transnational Organized Crime.3®®> While stating their support for the enforceable
provisions in USMCA, some industry representatives have suggested additional measures may need to
be adopted to better ensure that U.S. manufactures are not put at a disadvantage relative to companies
in countries with weaker environmental laws.3%

Following the negotiations with Congress in 2019, similar to the labor provisions discussed above, the
revised USMCA includes a presumption that a failure to effectively enforce a party’s own environmental
laws or take measures necessary to fulfill MEA obligations affects trade and investment.3%” The USMCA
Implementation Act also establishes an Interagency Environment Committee for Monitoring and
Enforcement and authorizes the placement of environment-focused attachés in Mexico City to monitor
compliance with the agreement. To strengthen border environment cooperation, it authorizes grants
under the U.S.-Mexico Border Water Infrastructure Program and the Trade Enforcement Trust Fund and
recapitalizes the North American Development Bank.3%

Good Regulatory Practices

USMCA was the first trade agreement to contain a chapter on Good Regulatory Practices (GRPs) though
earlier agreements included GRP provisions in TBT chapters. USMCA’s GRP chapter sets forth specific
GRP obligations “relating to the planning, design, issuance, implementation, and review of the Parties’
respective regulations” and acknowledges that application of GRPs can facilitate trade while
contributing to parties’ abilities to achieve legitimate public policy objectives.3*® Industry
representatives who support GRP, and transparency-related provisions more generally, state that the
ability to comment on and participate in foreign technical regulations and standards development due

364 As mandated in TPA 2015, USMCA does not address or mention climate change, although it references “clean
technologies for improving environmental and economic performance, and the role forests play in “carbon
storage.”

365 USMCA, art. 24.22 6(b); Laurens et al., “NAFTA 2.0,” 2019.

366 Steel company Nucor stated that “[t]he enforceable provisions of USMCA represent a step forward in
preventing competitive advantages based on lax . . . environmental standards.” However, Nucor suggested that,
where necessary, the imposition of carbon border tax adjustments on U.S. imports be considered to ensure that
U.S. manufacturers are not disadvantaged against companies in countries with weaker environmental laws. See
Nucor, written submission to USITC, November 6, 2020, 7-8. Similarly, the Southern Shrimp Alliance testified at
the hearing that U.S. fishers must “compete with imported seafood that has been harvested without similar
environmental regulations.” USITC, hearing transcript, October 6, 2020, 303 (testimony of John Williams, Southern
Shrimp Alliance).

367 USMCA, arts. 24.4.1 footnote 5, 24.8 footnotes 6 and 7; USMCA Implementation Act, H.R. Rep. No. 116-358, pt.
1, at 7 (2019).

368 USMCA Implementation Act, 19 U.S.C. §§ 4711-4717 and 19 U.S.C. §§ 4731-4732.

369 USMCA, art. 28.2.2.
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to GRP provisions helps prevent trade barriers. This participation is less costly and more efficient than
working to remove barriers after they have been created.?”°

U.S. Free Trade Agreements

KORUS included GRP as a topic for potential joint cooperation initiatives and for monitoring by the
Automotive Working Group.3”? It defined GRPs as practices that (1) serve clearly identified policy goals,
and are effective in achieving those goals; (2) have a sound legal and empirical basis; (3) take into
consideration the distribution of a regulation’s effects across society, taking economic, environmental,
and social effects into account; (4) minimize costs and market distortions; (5) promote innovation
through market incentives and goal-based approaches; (6) are clear, simple, and practical for users; (7)
are consistent with the Party’s other regulations and policies; and (8) are compatible as far as possible
with domestic and international competition, trade, and investment principles.3”2

USMCA is the first U.S. trade agreement to include a separate chapter on GRPs.?”? Industry
representatives generally support this development.3’* The chapter includes obligations on regulatory
coordination and planning, transparent development of regulations, regulatory impact assessment, and
retrospective reviews, among others. For example, the chapter requires each party to publish a list of
planned regulations each year and includes detailed provisions to ensure meaningful opportunities for
the public to comment on proposed regulations, including by publishing the text of proposed regulations
and underlying data and analysis relied upon to support the regulation, such as a risk assessment.”
Other good regulatory practices addressed include internal consultation, coordination, and review;
opportunities for persons to suggest issuance, modification or repeal of regulations;3”® and using
information that is reliable and of high quality to develop regulations.3”” The chapter also formed a
“Committee of Good Regulatory Practices.”3”®

Some of the GRP provisions impose requirements, while others encourage certain actions. For example,
the chapter requires the annual publication of a list of proposed regulations, the publication of
regulations on a website, and opportunity for public comment. The chapter encourages the parties to
conduct regulatory impact assessments.3”

370 USITC, hearing transcript, October 7, 2020, 357-59 (testimony of Ed Brzytwa, American Chemistry Council);
USITC, hearing transcript, October 7, 2020, 366—67, 387-88 (testimony Robert Maron, Distilled Spirits Council);
USITC, hearing transcript, October 6, 2020, 102—-103 (testimony of John Murphy, U.S. Chamber of Commerce).
371 KORUS, chap. 9, art. 9.4:1 and annex 9-B, 2.d.

372 KORUS, chap. 9, art. 9.10.

373 The USMCA chapter is similar to provisions in the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership and the Canada-EU FTA. USITC, U.S.-Mexico-Canada Agreement, April 2019, 256.

374 American Chemistry Council, written submission, November 6, 2020, 11; Aluminum Association, written
submission, November 6, 2020, 6.

375 USMCA, chap. 28, arts. 28.6 and 28.9.

376 USMCA, chap. 28, arts. 28.4 and 28.14.

377 USMCA, chap. 28, art. 28.5.

378 USITC, U.S.-Mexico-Canada Agreement, April 2019, 257.

379 USMCA, chap. 28, art. 28.18; USITC, U.S.-Mexico-Canada Agreement, April 2019, 257.
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Dispute Settlement

The United States is a longstanding proponent of effective state-to-state dispute settlement provisions
to resolve disputes with trading partners at the WTO and in U.S. FTAs. However, the United States, and
other WTO members, also contend that the WTO dispute settlement system is in need of substantial
reform.3® As set forth below, industry representatives appearing before the Commission generally
agree that reforms are needed; however, many also prioritize finding solutions to these challenges as
soon as possible so that the rules-based trading system can resume functioning effectively. Industry
representatives also strongly support an increased emphasis on the monitoring and enforcement of
trading partners’ commitments under FTAs.

Uruguay Round Agreements

A central objective of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(DSU) is to provide security and predictability to the trading system through a rules-oriented system to
resolve disputes.3® The Dispute Settlement Body (DSB), which is composed of representatives of all
WTO members, is responsible for overseeing the DSU. The DSB establishes panels, adopts panel and
Appellate Body (AB) reports, surveils the implementation of rulings, and authorizes countermeasures
when a member does not comply with a ruling, among other functions. The AB is to be a standing body
of seven persons serving four-year terms, who are not affiliated with any government and have
demonstrated expertise in international trade law.3®2

The first step in a formal dispute is bilateral consultations between the parties; these consultations
follow the commercial and diplomatic dialogues that also are expected to occur before the launch of a
dispute.3® A majority of WTO disputes never go beyond the consultation stage.3®* If the parties fail to
settle the dispute within 60 days from the consultation request, the complainant may request the
formation of a panel to adjudicate the dispute.3®® Panels typically are made up of three panelists who
are not citizens of the parties involved and are often chosen from a roster of qualified individuals
maintained by the WTO Secretariat.3® At the conclusion of the case, the panel recommends a decision
to the DSB, which the DSB adopts unless all WTO members agree to block the recommendation. The
DSU also provides for AB review of panel reports if there is an appeal.3®” After the panel or AB report is
adopted, and if a measure of a party is found not in compliance with that party’s obligations, the DSB
oversees the implementation of the ruling. The party found not in compliance proposes how it will bring
its measure into compliance in a reasonable period of time. If the party fails to comply, the parties
negotiate compensation pending implementation and, if there is still no agreement, the DSB may
authorize the suspension of concessions or other obligations under the covered agreements.3® If the

380 USTR, “Report on the Appellate Body,” February 28, 2020, 1.

381 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), art. 3.

382 WTO, DSU, art. 17.

38 WTO, DSU, arts. 3 and 4.

38 WTO, “The process —Stages in a Typical WTO Dispute,” accessed April 12, 2021.

38 WTO, A Handbook on the WTO, 2017, 51.

38 WTO, DSU, art. 8.

387 WTO, DSU, art. 17.

38 WTO, DSU, art. 22; Cimino-Isaacs, Fefer, and Fergusson, World Trade Organization, August 21, 2020, 19.
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responding party objects to the amount of suspension of concessions, which is typically the case, the
matter shall be referred to arbitration.3® If the parties disagree about whether a party has complied, a
panel may be established to consider the matter.3%

The DSU states that the period from the date of establishment of the panel by the DSB until the date the
DSB considers the panel or appellate report for adoption, shall as a general rule not exceed nine months
where the panel report is not appealed or 12 months where there is an appeal, except upon agreement
of the parties or where an extension of time has been provided.3*! In practice, however, few cases are
resolved in a year.3°2 For appeals, the time period between the filing of an appeal and circulation of the
AB report generally shall not exceed 60 days; the AB is required to inform the DSB when it cannot meet
this deadline. The DSU further states that in no case shall the proceedings exceed 90 days.3%* In practice,
however, the average time for circulation of AB reports is about 98 days, not counting certain complex

cases.?

Almost 600 disputes have been referred to the DSB since 1995, with the United States the most active
user of the system.3% The United States has been a complainant in 124 cases and a respondent in 156
cases, followed by the EU (complainant: 104 cases and respondent: 88 cases); Canada is the next most
frequent complainant (40 cases); and China holds third place as respondent (45 cases).3*® Complainants
win almost all cases. On average, respondents (including the United States) lose in over 90 percent of
cases.?” Reportedly, losses are common for at least two reasons. First, WTO litigation requires
substantial time and resources; countries choose their battles carefully and focus on those cases they
expect to win. Second, the United States and other members have raised concerns that the panels and
AB, in various ways, have imposed obligations on respondents that were not intended or agreed upon
by the members.3%

Witnesses before the Commission stated their support for the dispute settlement system, including its
value in resolving difficult disputes, promoting a rules-based system, and as a tool to prompt voluntary
resolutions.3*° For example, according to the National Association of Manufacturers (NAM), “a strong,

389 WTO, DSU, art.22.6

3% WTO, DSU, art. 21.5.

31 WTO, DSU, art. 20.

392 On average, panel proceedings in disputes initiated by the United States from 1995 to 2000 lasted 330 days. By
contrast, panel proceedings lasted 522 days on average in U.S. offensive disputes from 2015 to 2020. USTR,
“Report on the Appellate Body,” February 28, 2020, 22; WTO, “The Process—Stages in a Typical Dispute,” accessed
February 4, 2021.

393 WTO, DSU, art. 17.5.

3% The time frame for disputes on prohibited subsidies under the Agreement on Subsidies and Countervailing
Measures is shorter: 30 days as a general time frame and 60 days as a maximum. WTO, A Handbook on the WTO,
2017, 124-25.

395 WTO, “Dispute Settlement Activity—Some Figures,” accessed January 8, 2021.

3% WTO, “Follow Disputes and Create Alerts,” accessed February 22, 2021 (values based on searches of these
countries as complainants and respondents).

397 Kucik, “The Crisis in Geneva,” June 2020, 6.

3%8 Kucik, “The Crisis in Geneva,” 