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PREFACE

The annual Operation of the Trade Agreements Program report is one of the
principal means by which the U.S. International Trade Commission (USITC) provides
the U.S. Congress with factual information on trade policy and its administration. The
report also serves as a historical record of the major trade-related activities of the United
States, for use as a general reference by Government officials and others with an interest
in U.S. trade relations. This report is the 41st in a series to be submitted under section
163(b) of the Trade Act of 1974 and its predecessor legislation.! The trade agreements
program includes “all activities consisting of, or related to, the administration of
international agreements which primarily concern trade and which are concluded
pursuant to the authority vested in the President by the Constitution. . .” and
Congressional legislation2. Among such laws are the Reciprocal Trade Agreements Act of
1962, the Trade Act of 1974, the Trade Agreements Act of 1979, the Trade and Tariff
Act of 1984, and the Omnibus Trade and Competitiveness Act of 1988.

The report consists of a summary, an overview, five chapters, and a statistical
appendix. The overview sketches the economic and international trade environment
within which U.S. trade policy was conducted in 1989. Chapter 1 treats special topics
that highlight developments in trade activities during the year. Chapter 2 focuses on
activities in the General Agreement on Tariffs and Trade (GATT), the main area of
multilateral trade agreement activities. Such activities outside the GATT are reported in
chapter 3. Chapter 4 discusses bilateral relations between the United States and its major
trading partners. The administrative actions taken under U.S. laws, including decisions
taken on remedial actions available to U.S. industry and labor, are discussed in chapter
5. The period covered in the report is calendar year 1989, although occasionally, to
enable the reader to understand developments more fully, events in early 1990 are also
mentioned.

' Sec. 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat. 1978) directs that “the
International Trade Commission shall submit to the Congress, at least once a year, a factual report on
the operations of the trade agreements program.”

2 Executive Order No. 11846, Mar. 27, 1975.
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Summary

Selected Issues in Trade Agreements Activities In 1989

Chapter 1 of this report highlights four significant trade developments in 1989: the
first-year experience under “Super 301", a new provision of U.S. law; the emergence of
certain Eastern European economies; the liberalization of trade measures affecting
United States-Mexican trade; and the evolution of a bilateral trade agreement between
the United States and the Soviet Union.

During its first year of operation, three priority countries with restrictive trading
practices were identified under the Super 301 provision of the Trade Act: Brazil
(quantitative import restrictions, import bans and restrictive licensing); Japan
(exclusionary government procurement practices for satellites and supercomputers and
technical barriers to trade in forest products); and India (performance requirements in
investment and barriers to trade in services). During 1989, no “priority countries”' were
designated under the Special 301 provision of the Trade Act. Rather, 25 countries were
singled out for special attention. Seventeen were placed on a “Watch List”: Argentina,
Canada, Chile, Colombia, Egypt, Greece, Indonesia, Italy, Japan, Malaysia, Pakistan,
Philippines, Portugal, Spain, Turkey, Venezuela, and Yugoslavia. Eight were placed on a
“Priority Watch List” (Brazil, India, Mexico, the People’s Republic of China (PRC),
Korea, Saudi Arabia, Taiwan, and Thailand).

The democratization that occurred in Eastern Europe during 1989 accelerated
economic reforms in the region and prompted an immediate improvement and
expansion in U.S. commercial relations with the countries of that region. President
Bush's visit to Poland and Hungary in 1989 coincided with the opening of a new epoch in
U.S. relations with these countries, and led to introduction of the East European
Democracy Act of 1989, which became the centerpiece of comprehensive U.S. financial
support and assistance to Poland and Hungary during the year.

In October 1989, President Bush and Mexico's President Salinas signed an
agreement, entitled the “Understanding Between the Government of the United
Mexican States and the Government of the United States of America Regarding Trade
and Investment Facilitation Talks” (TIFTs), to facilitate negotiations between the two
countries on expansion of trade and investment opportunities. The topics for initial
negotiations included expanding trade and investment in petrochemicals and product
standards issues. -

Bilateral trade between the Soviet Union and the United States was an important
topic of discussion at the Malta summit meeting between President Bush and President
Gorbachev in December 1989. The two leaders agreed to undertake negotiations to draw
up a trade agreement by June 1990 that would cover the mutual extension of MFN
treatment; economic projects on finance, agriculture, statistics, and small business

development; the establishment of a stock exchange and an antimonopoly policy in the

Soviet Union; and a bilateral investment treaty.

The General Agreement on Tariffs and Trade
and the Tokyo Round Agreements

The General Agreement on Tariffs and Trade (GATT) is a multilateral agreement
drafted 43 years ago that sets forth general rules of conduct for trade between signatory
countries. The GATT is both a comprehensive set of rules governing most aspects of
international trade, and a forum for multilateral trade negotiations and dispute resolution
among the contracting parties. GATT membership grew to 97 members in 1989 (when

Bolivia acceded), with several more countries seeking to accede. GATT activities during
1989 are reviewed in chapter 2.

! I.e. countries which fail to provide protection for intellectual property rights or market access for
U.S. persons that rely on such rights.
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In 1989, the groups formed to conduct the Uruguay Round negotiations continued to
employ significant resources of the country delegations and the GATT Secretariat. Thus,
many regular and routine functions of the GATT were discontinued or deemphasized
compared with previous years. Among the achievements of the Uruguay Round in 1989
were two major institutional changes to the GATT: streamlined dispute settlement
procedures were implemented to ensure timely and efficient dispute settlement, and the
Trade Policy Review Mechanism (TPRM) was created to encourage greater compliance
with GATT rules. Specific developments in each of the negotiating groups of the Uruguay
Round (the Trade Negotiations Committee, the Surveillance Body, the Group of
Negotiations on Services, and the Group of Negotiations on Goods) are outlined in
Chapter 2.

Aside from the Uruguay Round negotiations, work of the GATT committees and
actions taken under the General Agreement continued, but with less intensity than in
previous years because of the negotiations. In 1989, a number of article XIX (“escape
clause”) actions were notified or in effect as a result of previous notifications, or
terminated, including the EC invocation for imports of certain types of processed
cherries, and the Chilean termination on sugar, wheat, and edible vegetable oil imports.
GATT dispute panels were requested by the United States on the following foreign trade
practices: Canadian restrictions on ice cream and yogurt; Norwegian restrictions on
apple and pear imports; Korean restrictions on beef imports; EC subsidies on oilseeds
and related animal-feed proteins; EC restrictions on apple imports; EC restrictions on
exports of copper scrap; and Canadian measures on exports of unprocessed salmon and
herring. Finally, 1989 GATT dispute panels examining U.S. measures included the
following: the Brazilian complaint on retaliatory U.S. tariff increases; the Australian
complaint on the sugar import regime; the EC complaints on the U.S. waiver on sugar
and U.S. actions under Section 337; the Canadian and EC complaint on the customs
user fee; and the EC complaint against Japan on the United States-Japan Semiconductor
Arrangement.

Six of the Tokyo Round agreements establish rules of conduct governing the use of
nontariff measures (codes on subsidies and countervailing duties, government
procurement, standards, import-licensing procedures, customs valuation, and
antidumping), and three are sectoral agreements covering trade in civil aircraft, bovine
meat, and dairy products. Chapter 2 reviews GATT activities in detail under these nine
Tokyo Round agreements.

Trade Activities Outside the GATT

In addition to the GATT, several other international organizations deal with
international trade issues. The Organization for Economic Cooperation and
Development (OECD) and the United Nations Conference on Trade and Development
(UNCTAD) provide forums for consultation and policy coordination on issues including
international trade. Their work often complements the work done in GATT. Other
bodies, such as the Customs Cooperation Council (CCC) and the international
commodity organizations coordinate and regulate specific aspects of international trade.
Chapter 3 discusses 1989 activities in these organizations and also covers the United
States-Israel FTA, the United States-Soviet Grain Agreement, the Arrangement
Regarding International Trade in Textiles, and trade developments in selected service
industries. .

1989 OECD highlights include the rejection of unilateral trade policy measures and
other unilateral attempts to manage trade at its annual meeting, and an endorsement of
OECD countries’ responsibilities to confront environmental problems. The OECD also
continued to monitor reform of its members’ agricultural policies in 1989.

During 1989, the CCC worked in a number of areas to achieve a greater degree of
international simplification and harmonization of customs procedures. It continued to
administer the Harmonized Commodity Description and Coding System (HS), which
entered into force internationally in 1988 and for the United States on January 1, 1989,
and it began a systematic review of the entire nomenclature structure to ascertain
whether product categories should be redescribed, added, or eliminated.



At the end of 1989, the United States was participating in six of seven international
commodity agreements covering wheat, sugar, coffee, tropical timber, jute, and natural
rubber. (The United States does not participate in the agreement governing cocoa.) In
1989, there were several developments affecting various commodities and accompanying
agreements, including the collapse of the International Coffee Organization and declines
in the prices of cocoa and rubber.

1989 was the fourth full year of operation of the United States-Israel FTA. The total
reported value of 1989 imports under the FTA was $759 million, or about 23 percent of
total U.S. imports from Israel. This represents the lowest share of total imports from
Israel since the FTA became operational.

Competition for market shares in the Soviet grain market remained intense during
1989. According to estimates by the U.S. Department of Agriculture, the U.S. share of
total Soviet wheat imports declined from 50 percent during fiscal year 1988 to 33 percent
during fiscal year 1989. However, the U.S. share in the Soviet coarse grain
market—which includes corn—increased from 50 percent to about 70 percent during the
same period.

The Arrangement Regarding International Trade in Textiles, commonly known as the
Multifiber Arrangement (MFA), was established in 1974 and has been extended three
times since its inception. The most recent extension (MFA IV) went into effect on
August 1, 1986, and is scheduled to expire on July 31, 1991. This extension expanded
coverage of the MFA from textiles and apparel of cotton, wool, and manmade fibers to
include products of silk blends and of noncotton vegetable fibers. Of the countries with
which the United States had bilateral agreements, the leading suppliers were Hong Kong,
Taiwan, the People’s Republic of China, and Korea. The combined imports from these
countries totaled $12.9 billion, or almost one-half of the $26.6 billion in total textile and
apparel imports in 1989. The value of imports from these four countries together rose by
almost 15 percent in 1989 from the 1988 level.

Chapter 3 also reviews 1989 activities in detail in the five major service industries:
architectural, engineering, and construction services; insurance services; financial
services; maritime transportation services; and telecommunications and .information
services. : :

Developments. in Major U.S. Trading Partners

Chapter 4 reviews the important bilateral trade issues of major U.S. trading partners
in 1989. These major partners include the European Community (EC), Canada, Japan,
Mexico, Taiwan, the Republic of Korea (Korea), and Brazil. In 1989, the United States
recorded a $1.5 billion merchandise trade deficit with the EC, representing an
88-percent decline from 1988. The EC plan to create a single market by 1992 provided
the primary focus for bilateral trade issues in 1989. Also of concern were agricultural
issues (meat hormone ban, moratorium on dairy-enhancing hormone, and canned fruit),
U.S.-EC steel trade, and U.S. concerns over EC subsidization of Airbus Industrie (a
European aircraft-manufacturing consortium).

The general state of U.S.-Canadian economic relations in 1989 was upbeat. Under
the new free trade agreement (FTA), bilateral differences have a formal resolution
process, and tariffs between these two major trading partners will be eliminated over the

next ten years. However, some minor trade frictions did arise in 1989, one example .

being the disagreements over fish-related issues. The passage of a new Canadian goods
and services tax (GST) of 9 percent (to be implemented in 1991) is likely to have an
impact on commerce between the two countries.

Bilateral issues between Japan and the United States in 1989 were dominated by a
series of disputes which were facilitated by legislative requirements of the newly enacted
Omnibus Trade and Competitiveness Act of 1988. Among the product sectors affected
were forest products, supercomputers, satellites, telecommunications, and major
construction projects. Long-standing U.S. concerns about access to Japan’s market for
semiconductors and agriculture also remained prominent in the year.
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The 1989 annual meeting of the United States-Mexico Binational Commission was
characterized by a climate of cordiality and frankness. In addition to several
noneconomic issues—such as migration, environmental concerns, and cultural
affairs—financial cooperation, trade, and investment were important areas of bilateral
consideration. In addition, Mexico’s desire to increase its exports of steel, textiles, and
automobiles to the U.S. and U.S. concerns over intellectual property protection, foreign
debt, and the maquiladora industry, dominated bilateral issues.

Several major issues dominated the bilateral agenda in United States-Taiwan trade
during 1989. Two bilateral agreements were reached in 1989 concerning protection of
intellectual property rights. The question of whether Taiwan manipulates its exchange
rate to gain an unfair trading advantage was a heated topic throughout the year, until
Taiwan loosened- its Central Bank's control of its exchange rate at the end of 1989.
Taiwan authorities released a trade action plan to cut the bilateral trade imbalance by 10
percent a year for 4 years. Finally, an agreement was signed allowing U.S. officials to
board Taiwan fishing boats to conduct spot-checks for driftnet fishing.

In 1989, Korea’s bilateral trade surplus with the United States declined by 50 percent
from 1988. During the year, bilateral relations improved and certain ongoing issues were
resolved concerning aspects of intellectual property rights, driftnet fishing, steel trade,
and aviation. Key remaining bilateral issues revolved around market access for U.S. beef
and telecommunication services, Korea’s use of the GATT balance-of-payments
provisions for import restrictions, and food safety questions concerning bilateral fruit
trade.

Brazil’s economic relations with the United States in 1989 were strained by Brazilian
preoccupation with general elections scheduled for November, and the outgoing
government’s focus on serious economic problems at home. During the year, Brazil
barred imports of various agricultural and manufactured products, including meat, dairy
products, plastics, chemicals, textiles, leather products, electronic items, motor vehicles,
and furniture. Brazil also continued to use its licensing system to implement company
and sectoral import quotas, which hampered U.S. exports of office machine parts,
internal-combustion engine parts, and electrical machinery.

Administration of U.S. Trade Laws and Regulations

Chapter 5 reviews activities related to the administration of U.S. trade laws in 1989.

" Actions under import relief laws, unfair trade laws, and other import administration laws

are included.

No investigations were instituted during 1989 under section 201 of the Trade Act of
1974 (“escape clause”), compared with one investigation on certain knives instituted
during 1988. Also, no investigations were instituted during 1989 under section 406 of
the Trade Act of 1974 (“market disruption”). The most recent investigation under
section 406 was instituted in 1987, concerning ammonium paratungstate and tungstic
acid from the PRC. , .

In fiscal year 1989, the U.S. Department of Labor instituted 2,282 trade adjustment
assistance investigations, amounting to an increase of 124 percent from the 1,019
investigations instituted in fiscal year 1988. The increase was due to a special provision of
the Omnibus Trade and Competitiveness Act of 1988, which gave oil and gas industry
workers a 90-day period in which to file petitions for eligibility retroactive to 1985. The
number of completed certifications in fiscal year 1989, both fully and partially granted,
increased to 1,115 from 367 in fiscal year 1988. This was due to the increase in petitions
from workers in the petroleum and related products industries.

The U.S. worker in the Department of Commerce certified 175 firms as eligible to
apply for trade adjustment assistance during fiscal year 1989, amounting to a small
increase from the 171 firms certified in the previous fiscal year.



The Department of Commerce and the Commission conducted numerous
antidumping and countervailing duty (CVD) investigations under title VII of the Tariff
Act of 1930. In 1989, the Commission completed 25 preliminary and 38 final
antidumping duty investigations, compared with 38 preliminary and 11 final
investigations in 1988. The Commission completed 3 preliminary and 9 final
countervailing duty investigations in 1989, compared with 10 preliminary and 2 final
investigations in 1988.

The Commission completed 18 investigations under section 337 of the Tariff Act of
1930, compared with 16 in 1988. As of December 31, 1989, a total of 50 outstanding
exclusion orders based on violations of section 337 were in effect.

In 1989, two investigations under section 301 of the Trade Act of 1974 were initiated
by the U.S. Trade Representative (USTR) upon petitions filed by private parties
(cigarettes from Thailand and toll equipment from Norway) and one investigation was
self-initiated by USTR (canned fruit subsidies from EC). Other active 301 cases in 1989
included EC canned food production subsidies, oilseeds, animal hormone directive, and
copper scrap restrictions; Japanese construction-related service barriers; Argentine
patent protection for pharmaceuticals, differential export taxes on soybeans and soybean
products, and air couriers; Korean wine practices and beef-licensing system; Canadian
salmon and herring; and Brazilian informatics policies.

In 1989, the Commission initiated two investigations under section 22 of the
Agricultural Adjustment Act on ice cream and cotton comber waste. Quantitative import
restrictions established pursuant to section 22 authority remained in place throughout
1989 on cotton of specified staple lengths, cotton waste, certain cotton products,
peanuts, certain dairy products, sugar, sugar syrups, and sugar-containing articles.
Compensatory import fees remained in effect on refined sugar.

In 1989, the Department of Commerce completed three investigations under section
232 of the Trade Expansion Act of 1962—on plastic injection molding machinery,
uranium, and petroleum. All cases resulted in negative findings, and no new
investigations under section 232 were initiated during 1989.

The Caribbean Basin Economic Recovery Act (CBERA) finished its sixth year of
operation at the end of 1989. Imports entering the United States free of duty under the
CBERA increased by almost 15 percent between 1988 and 1989, to a total of $906
million. The composition of U.S. imports from the CBERA beneficiaries continued to
change in 1989, with strong growth exhibited in textiles, apparel, and chemical imports,
and a decline in animal and vegetable imports.

Duty-free imports entering the United States under the Generalized System of
Preferences (GSP) program in 1989 declined to $10.0 billion from $18.4 billion in 1988.
The decline is attributable to the removal of four of the program’s top five beneficiaries
(Taiwan, Korea, Hong Kong, and Singapore), effective January 1, 1989. GSP imports
receiving duty-free access in 1989 accounted for 41.1 percent of all eligible products,
and accounted for 11.6 percent of total imports from beneficiary countries and 2.1
percent of U.S. imports from the world.
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Overview:
The International Economic Environment in 1989

The world economy continued to expand in 1989, although at a slower rate than in
1988. The estimated increase of 4-percent in world output during the year has been
exceeded only twice in the past decade, in 1984 and 1988. The growth in the volume of
world merchandise trade parallels output growth: the year’s 7-percent growth rate was
also exceeded in the last 10 years only in 1984 and 1988. The value of world trade grew
by 7.5 percent, passing the $3 trillion mark for the first time.2

Some progress was made in reducing international payments imbalances in the year
under review, but little improvement was seen in the situation of the least developed
countries and the highly indebted developing countries.? Efforts to promote economic
reform and growth in the Soviet Union and Eastern European countries, and to further
integrate them into the world trading system, arose as more immediate policy challenges
near the end of 1989.

Trade and Economic Policy

In 1989 trade policy moved in several directions. Among many developments in the
General Agreement on Tariffs and Trade (GATT), proposals were submitted on
nontariff measures, intellectual property, and trade in services. Negotiations on tariff
reductions were temporarily blocked at the beginning of the year by a failure to agree on
the method to be used for reducing tariffs in the Uruguay Round. Bilateral and regional
trade developments included the operational initiation of the United States-Canada
Free-Trade Agreement, the institution by the United States of Super 301 actions with
respect to certain trading practices of Japan, India, and Brazil, and the graduation of
several newly industrialized countries (NICs) from the Generalized System of
Preferences. In October President Bush and Mexican President Salinas signed a
preliminary accord establishing a series of bilateral trade and investment negotiations
between the United States and Mexico. :

The closing weeks of 1989 saw the beginnings of dramatic changes in the political and
economic structure of Eastern Europe, as new governments arose in Poland, Hungary,
Czechoslovakia, East Germany, and Romania. In varying degrees, each of these
governments has committed itself to greater individual political and economic freedom,
and openness to the world trade and investment system. At a somewhat more deliberate
pace the Soviet Union was also moving in these directions.

At the end of 1989 the European Community (EC) and the Soviet Union signed a
10-year trade and cooperation agreement, providing a framework for commercial and
technical cooperation. The agreement includes reciprocal extension of
most-favored-nation (MFN) status, and a pledge on the part of the EC to remove most
of its quotas on imports from the Soviet Union by 1995. The agreement also provides for
the training of Soviet entrepreneurs in Europe and provides various guarantees and
assurances designed to facilitate EC business operations in the Soviet Union.

In the autumn of 1989 the EC issued an action plan on Poland and Hungary, calling
for an end to quotas on imports from those countries. An expansion of an existing
agreement with Czechoslovakia was nearing completion at the end of the year, as were
comprehensive agreements with East Germany and Bulgaria.4

With some noteworthy exceptions, progress in the Uruguay Round negotiations was
routine. Among various proposals tabled in the appropriate negotiating groups was one
presented by the United States on the harmonization of country of origin rules. This
proposal would require GATT parties to publish their laws, decisions, and practices that
determine the origin of goods in trade.

2 GATT press communique, GATT/1477, March 14, 1990, p. 3.
® GATT Secretariat, International Trade 1988-1989, Vol. 1, 1989, p. 16.
4 U.S. International Trade Commission, International Economic Review, February 1990, p- S.
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Difficulties persisted in negotiations on agriculture, textiles, and intellectual property.
U.S. proposals for the reduction of nontariff barriers in agriculture were countered by a
Japanese proposal which would permit certain agricultural subsidies and supports on the
grounds of food security. No significant progress was made in the reporting year on
reducing European agricultural subsidies.

The United States-Canada Free-Trade Agreement took effect at the beginning of
1989, and some early results of the pact have been mixed. There have been plant
closings in Ontario at least partially attributed to the FTA, as well as business expansion
in Quebec. Buffalo, NY has been experiencing a commercial and real estate boom at
least partially fueled by Canadian trade and investment, and many U.S. cities along the
border have seen an increased number of Canadian shoppers, attracted by lower U.S.
prices that have resulted from an appreciation in the value of the Canadian dollar.5

Under the terms of the Super 301 provisions of the Omnibus Trade and
Competitiveness Act of 1988, the Administration announced three priority countries and
six priority practices for investigation. Japan was cited for restrictive government
procurement policies on computers and satellites and for its standards and technical
barriers for forest products. Brazil’s import-licensing system and India’s trade-related
investment practices and barriers to trade in insurance services were also cited. As a
separate issue, negotiations with Japan were instituted to obtain reductions in major
structural impediments to trade (the SII, or Structural Impediments Initiative).

World Trade in 1989

In 1989 world merchandise trade continued to expand more rapidly than world
output. Trade increased by 7 percent in volume over the previous year, and by about 7.5
percent in value. The value of world merchandise trade reached $3.1 trillion, passing the
$3 trillion mark for the first time. Manufactured goods comprised about 70 percent of
the value of world merchandise trade and contributed most of the growth in trade
volume. Manufacturing trade increased by 8 percent, agricultural trade by 4 percent, and
mining by about 4.5 percent. Figures are not yet available for trade in commercial
services, but the level of trade in services was almost certainly higher than the $600
billion level recorded in 1988.

Developing and developed countries experienced about the same rates of increase in
trade volume, although developing economies had a higher rate of growth in the value of
exports (12 percent, compared to 6.5 percent for the developed countries). The
difference between the volume and value rates of growth is largely accounted for by an
increase in the price of petroleum, a major export of the developing countries. Foreign
trade by nonmarket economies was essentially stagnant; economic disruption in Eastern
Europe and the Soviet Union held export growth to about 1 percent.

Among the developed countries, U.S. exports grew at about twice the world average.
West European export growth was smaller, but still above the world average figure. For
the fourth year in a row, Japanese exports grew at less than the world average rate.

U.S. Trade Performance

In 1989 the U.S. regained the position of the world’s leading exporter, after ranking
behind the Federal Republic of Germany for two years. Overall merchandise exports
(f.a.s) increased by 13 percent to $364.0 billion, and merchandise imports (customs
value) increased by 7.3 percent, to $473.0 billion. The merchandise trade deficit was
$109.0 billion, down $9.5 billion from the previous year.®

S Ibid.
® U.S. Bureau of the Census, Foreign Trade Division, Report FT900 (CB-90-113), April 1990,
p- 1.



Major manufacturing industries with the largest percentage increases in exports
included electrical machinery (1989 exports of $23.9 billion represented 6.6 percent of
1989 exports, and an increase of 10.6 percent over the 1988 level), organic and
inorganic chemicals (up by 15.5 percent and comprising 4.1 percent of exports),
airplanes (up by 19.2 percent, comprising 3.9 percent of exports), power-generating
machinery (up 10.9 percent, comprising 3.9 percent of exports), specialized industrial
machinery (up 14.3 percent, comprising 3.7 percent-of exports), general industrial
machinery (up 24.8 percent, comprising 3.6 percent of exports), and scientific
instruments (up 22.5 percent, comprising 3.0 percent of exports). Exports of all
manufactured goods increased 13.1 percent over the 1988 level, to $276.4 billion. The
value of agricultural exports increased by 9 percent over 1988, from $38 billion to $41
billion.?

The merchandise trade balances with specific trading partners generally improved
during 1989. Measured as the difference between merchandise exports (f.a.s.) and
imports for consumption (customs value), the deficit with NICs declined by 17 percent to
$31.5 billion, the deficit with Japan declined by 7 percent to $49 billion, and the deficit
with the European Community declined by 88 percent to $1.5 billion. The deficit with
Canada grew by 5 percent to $13 billion, and with OPEC by 86 percent to $17.1 billion.

The improvements in the trade deficit took place in the first half of 1989. Exports
grew strongly in the first and second quarters, and slowed for the remainder of the year.
The deficit declined strongly in the first quarter, slightly in the second, and started to
grow again through the end of 1989. This was due in part to shrinking agricultural
exports through the year (in particular to a temporary cutoff in exports of corn to the
Soviet Union), to the strike at Boeing which cut exports of aircraft in the fourth quarter,
and to an 8 percent appreciation in the value of the dollar in the first half of the year.?

Imports increased a total of 6.4 percent, led by a 28 percent increase in imports of
oil. U.S. production of oil declined during the year, while both the price and volume of
imports grew. The value of imported cars declined, reflecting a decrease in imports from
Japan and Western Europe which was only partially offset by an increase in cars from
Canada. The decrease in imports of cars from Japan reflected in large part a relocation
of production to the United States, since sales of Japanese models actually increased in
the United States.

7 U.S. Bureau of the Census, United States Department of Commerce News, February 1990, p. 1.
® Board of Governors of the Federal Reserve System, Federal Reserve Bulletin, May 1990, p. 270.






Chapter 1
Selected Issues in Trade
Agreements Activities in 1989

Introduction

This chapter describes four significant trade
developments in 1989: the first-year experience
under “super 301" and “special 301,” new
provisions of U.S. law; the movement of certain
Eastern European economies towards market-
oriented reform; the liberalization of measures
affecting United States-Mexican trade; and the
debate surrounding conclusion of a bilateral trade
agreement between the United States and the
Soviet Union.

The year 1989 marked the entry into force of
a new, and in the view of many, controversial
provision of the Omnibus Trade and
Competitiveness Act of 1988 (“1988 Trade
Act”).? Known as “super 301,” the provision
provides the President with broad powers to seek
redress for foreign actions that harm U.S.
commercial interests. It requires the United
States Trade Representative (USTR) during 1989
and 1990 to identify “priority” unfair trade
“practices” and “priority countries” engaging in
such practices, and to initiate investigations and
seek remedies of these practices. The provision
was a key variable in influencing overall U.S.
relations with key trading partners in the year
under review. It also exerted a strong influence
on the world trading system, which was struggling
to build international consensus on a host of
difficult issues in the Uruguay Round. Underlying
the tension associated with the 301 provision were
questions about how far the United States can
and should go in exerting its commercial interests
when it has a stake in broader acceptance of the
tenets of a rule-based system of mutual rights and
obligations governing international trade.

Developments in Eastern Europe in 1989
were dramatic both politically and economically.
The shift towards greater personal and economic
freedom in parts of the Communist bloc and
lessened East-West tensions encouraged hope for
future expansion of U.S. trade and economic
relations with the region. Congress reacted to the
events in Eastern Europe by putting in place a
package of nearly $1 billion in trade and
economic assistance measures for Poland and
Hungary and by taking a number of other steps to
expand two-way flows of goods, services, and
capital.

. With the election of a new Mexican President,
commercial relations between the United States
and Mexico accelerated. Bilateral negotiations

' Section 301 of the Trade Act of 1974, as added by
section 1302 of the Omnibus Trade and Competitiveness
Act of 1988, 19 U.S.C. §2420.

resulted in agreements in 1989 on textiles, steel,
and intellectual property. These sectoral agree-
ments, and the considerable liberalization of the
Mexican economy, led to the initiation of
discussions about a possible free trade agreement
between the United States and Mexico.

As perestroika led to a decrease in tension
between the United States and the Soviet Union,
the issue of a bilateral trade agreement was
mentioned with increased frequency. The
question of a trade agreement, its terms, and its
conditions became a main subject for discussion
at the superpower summit, held in Malta in
December of the year under review.

Super 301

Super 3012 has been described by many U.S.
and foreign trade analysts as one of the most
controversial and important changes to U.S. trade
law arising out of the 1988 Trade Act. It differs
from the regular section 301 procedure,® which
gives the USTR discretionary authority on what
foreign practices to investigate and when. Super
301 requires that by a specified date, the USTR
must identify and then begin investigations of
“priority practices” and “priority foreign
countries” that are the greatest barriers to U.S.
exports.#  Moreover, in regular section 301
procedures, the USTR deals with trade barriers
one at a time. But super 301 gives the USTR
additional authority to deal with an array of major
barriers, and for the first time, to identify
countries that have major barriers.5 The USTR
was required to issue super 301 lists of “priority”
practices and countries only in 1989 and 1990.8

The unilateral focus of the Super 301 created
controversy in the United States and abroad. In
the view of some U.S. Government officials,
super 301 was an important and much needed
tool in opening foreign markets to U.S. goods.?
Other U.S. and foreign trade experts cautioned

2 Super 301 is codified in the United States Statutes
in 19 U.S.C. §2420.

3 A distinction must be made between the various
types of trade statutes using “301." As used herein,
“regular section 301" refers to Chapter 1 of title III of
the Trade Act of 1974, as amended, 19 U.S.C. §2411 et
seq. Regular section 301 provides the authority and
procedures for the President to enforce U.S. rights under
international trade agreements and to respond to certain
unfair foreign practices. The principle difference between
“Regular section 301 and “super 301" is that under
regular section 301 procedures, the USTR deals with one
trade barrier at a time, while under super 301, the USTR
can investigate an entire array of barriers of a particular
foreign country in the same investigation. “Special 301"
refers to Section 182 of the Trade Act of 1974, as added
by section 1303 of the Omnibus Trade and
Competitiveness Act of 1988. It deals with barriers to
trade caused by the inadequate protection of intellectual
property rights. :

419 U.S.C. §2420(a),(b).

819 U.S.C. §2420(a

® Jbid.

? USTR Carla Hills statement, at her confirmation
hearing in January 1989.



that widespread use of the provision could create
the impression that one of the General
Agreement on Tariffs and Trade (Gé'l'l‘_)
system’s key architects was threatening to “go it
alone” to enforce its notion of free trade. These
analysts viewed Super 301 as an impediment to
the successful conclusion of the GATT Uruguay
Round and a dangerous precedent that could
reduce the effectiveness of multilateral trade
dispute resolution. This part of the report looks at
the developments that led up to the creation of
Super 301, the provisions themselves, the 1989
experience with those provisions, and the
international reaction to those events.

Background

The United States was the principal motivator
and architect of a postwar multilateral trading
system based on nondiscrimination and
reciprocity. In 1947, the United States joined
with 22 other nations in devising the GATT to
embody these principles. The General Agreement
has served as a vehicle for the mutual reduction
of tariff and other barriers to trade and as a
framework of agreed-upon rules for the conduct
of international commerce. In the event that
disputes on trade matters arise, the GATT
includes procedures for their resolution based on
consultation and consensus. Retaliation is allowed
only after all formal avenues of conciliation are
exhausted.

The United States has reserved its ability to
act unilaterally against barriers to U.S. exports
under section 301 of the 1974 act, which
empowers the President to retaliate unilaterally
against foreign practices perceived as detrimental
to U.S. commercial interests.® The regular
section 301 procedures and remedies were
subs;antially strengthened by the 1988 Trade
Act.

® Similar provisions were present in section 252 of
the Trade Expansion Act of 1962 regarding U.S.
responses 10 unjustifiable or unreasonable foreign import
practices.

® The principal amendments in 1988 to strengthen
the traditional section 301 authority (as opposed to
“Super 301") were (1) to require the USTR to make
unfair trade practice determinations in all cases, and to
transfer authority to determine and implement section
301 action from the President to the USTR, subject to
the specific direction, if any, of the President; (2) to
make section 301 mandatory in cases of trade agreement
violations or other “unjustifiable” practices, except in
certain circumstances; (3) to include additional types of
practices as specifically actionable under section 301; (4)
to tighten and specify time limits on all investigations
and actions; and (5) to require monitoring and
enforcement of foreign settlement agreements and to
provide for modification and termination of section 301
actions. See “Overview and Compilation of U.S. Trade
Statutes,” U.S. Congress, House Ways and Means
Committee, Sept. 18, 1989, p. 64 (“Trade Statute
Overview™).

Developments Leading to the Passage of
Super 301

Trade analysts have identified several factors
as important in Congress’ decision in 1988 to
create Super 301.'0- One prominent factor was
the perceived weakness of the GATT dispute
settlement procedures. Other factors include the
inadequacy of GATT rules in agriculture, the
nonexistence of GATT rules in such areas as
services and intellectual property, and the gap
between the United States and foreign
government practices of promoting domestic
industries.’’  Finally, there is evidence that
congressional  frustration with administration
handling of trade policy played a role.

Although recognized as generally working
well, a number of problems with GATT dispute
settlement procedures have been identified. For
example, a “defendant” country can use existing
GATT procedures to block the establishment of a
panel, delay the work of the panel, and block the
adoption of the report. It can take years from the
time a complaining country requests consultations
to the implementation of the GATT report.'2
Because the GATT lacks enforcement powers,
there is no mechanism to ensure full
implementation of a panel report. These
inadequacies in the dispute settlement procedures
have led the United States to push for reform of
these GATT procedures in the ongoing Uruguay
Round trade talks.'?

Another factor was frustration by some U.S.
legislators with the manner in which past and
present chief executives had administered-U.S.
trade policy. Some legislators complained that
the President has not invoked section 301 in a
manner consistent with Congress’ intent—to
strongly defend U.S. commercial interests
abroad.'* They pointed to the fact that

Y0 “Super 301 Action Against Japan, Brazil and
India: Rationale, Reaction, and Future Implications,”
Raymond J. Ahearn, Richard Cronin, Larry Storrs of the
Foreign Affairs and National Defense Division,
Congressional Research Service, January 26, 1990, pp. 6
13 (*CRS Study”).

' 134 Cong. Rec. S4678-03 (daily ed. April 25,
1988) (Statement of Senator Leahy); 134 Cong. Rec.
$4540-~02 (daily ed. April 22, 1988)(Statement of
Senator Byrd); 134 Cong. Rec. $10711-01 (daily ed.
August 3, 1988)(Statement of Senator Danforth).

12 See U.S. International Trade Commission, Review
of the Effectiveness of Trade Dispute Settlement under
the GATT and the Tokyo Round Agreements, USITC
Publication 1793, 1985, p. v.

13 The Contracting Parties agreed to new streamlined
dispute settlement procedures at the Montreal midterm
review in December 1988. These procedures were
adopted in April 1989.- See section on “Dispute
Settlement” for further discussion of the modifications.

4 For example, Senator George J. Mitchell (D.,
ME.) in hearings on section authority in 1986 stated—

Section 301 of the 1974 Trade Act is the
mechanism intended to address the increasing
foreign use of unfair trade practices. But it does not
work. The history of section 301 is a history of
administration after administration of both



Presidential action was taken on only 2 of over 40
regular section 301 cases from 1974 to 1985.
Even though the President had taken action in
seven additional cases from 1985 through the
enactment of the 1988 Trade Act,'s the mounting
U.S. trade deficit resuited in pressure on
Congress by business and labor alike to devise a
mechanism to systematically and effectively
reduce barriers to U.S. exports.1®

Many in Congress, business, and labor saw
an enhanced section 301 process as a key vehicle
for ensuring that the President pursue a more
systematic and prioritized approach to address
foreign trade barriers.'7 They argued that the full
implementation of the law would require the
President (1) to identify practices that were
systematic and pervasive, (2) to target countries
that had the largest potential to increase U.S.
exports, and (3) to measure success according to
increases in U.S. exports.'® The provision would,
these legislators believed, reorder the priority
traditionally placed by the President on national
security and foreign policy over U.S. economic
interests in formulating U.S. trade policy.'?

Super 301 Provisions of the 1988
Trade Act

Super 301 was created in an effort to redress
these problems. It included a number of changes
in regular 301 procedures intended to prompt the
President to more vigorously attack foreign trade
barriers that had a particular burdensome effect
on U.S. exports. It included provisions for
mandatory investigations of such barriers under
rigorous timetables. The USTR deals with trade
barriers one at a time in traditional section 301
procedures. But in super 301, the USTR has
additional authority to deal with a variety of
major barriers as well as to identify countries that
have major barriers in the same investigation.
Export targeting and a persistent pattern of denial
of workers’ rights were added to the list of foreign
acts actionable under the law. Formal
responsibility for taking action under section 301

4—Continued
garties refusing to implement the law. Instead, this
resident and his predecessors have used the wide

discretion provided in the law to deny or to delay

taking action, sometimes for close to a decade.
U.S. Congress, Senate Finance Committee, Hearings on
Presidential Authority to Respond to Unfair Trade
Practices, 99th Cong., 2d sess., 1986, p. 14-15,

8 Ibid.

8 CRS Study, pp. 10-11.

7 134 Cong. Rec. S4875-02(daily ed. April 27,
19882 (Statement of Senator Benisen).

'® 134 Cong. Rec. S10571-01(daily ed. August 2,
1988) (Statement of Senator Danforth); 134 Cong. Rec.
S$4627-05 (daily ed. April 25, 1988)(Statement of
Senator Bentsen).

'® 133 Cong. Rec. S1850-02 (daily ed. February §,
1987) (Statement of Senator Bentsen); 132 Cong. Rec.
H3024-07 (daily ed. May 21, 1986)(Statement of
Congressman Frenzel); 134 Cong. Rec. H3460-01(daily
ed. May 19, 1988)(Statement of Congresswoman
Bentley).

was transferred from the President to the USTR.
Other major changes include mandatory
identification, specific criteria to be followed
during the identification process, timetables for
action, and mandatory retaliation.

Within 30 days after the USTR submission of
the annual National Trade Estimate Report on
Foreign Trade Barriers, the USTR must identify
“trade liberalization priorities.”2° In the report
on priorities, the USTR must identify: (1)
“priority practices” that, if eliminated, would be
likely to have the most significant potential to
increase U.S. exports; and (2) “priority
countries” to be determined by the USTR based
on the extent and number of the practices and
the level of U.S. exports that would be reasonably
expected from the implementation of existing
trade agreements.2! The USTR must also
determine the amount by which U.S. exports to
each “priority country” would have increased if
the “priority practices” of that country had not
existed.2

Within 21 days of identifying the “priority
countries” and “priority practices” in the trade
priorities report to the Senate Finance Committee
and the House Ways and Means Committees, the
USTR must initiate traditional section 301
investigations with respect to the priority countries
and practices.22 In such investigations, the
normal section 301 authorities, procedures, time
limits, and other requirements generally apply to
these investigations.24

The USTR must also request consultations
with the foreign countries who have been
identified as “priority” countries or having
“priority practices.”25 While such consultations
are required in all section 301 cases, in super 301
consultations, the USTR must seek an agreement
that provides for (1) the elimination of or
compensation for the “priority practices” by no
later than 3 years after the start of the
investigation; and (2) the reduction of priority
practices over 3 years with the expectation that
U.S. exports to the priority country will increase
incrementally each year.26 Thus, success under
super 301 is judged by an increase in U.S.
exports, not by the more traditional section 301
standard of mere elimination of the practice per
se.2?

If the USTR reaches an agreement with the
consulted country, then the investigation is
suspended.2®.  However, if no agreement is

20 19 U.S.C. §2420(a)(1).
21 19 U.S.C. §2420(a)(1 ,g).
19 U.S.C. §2420(a)(1)(C).
19 U.S.C. §2420(b).
Trade Statute Overview, at 71.
19 U.S.C. 24202cg.
26 19 U.S.C. §2420(c)(1)(A),(B).
27 Statement of Steve Beckman, International
Economist, UAW, before the House Ways Subcommittee

on Trade, June 8, 1989.
26 19 U.S.C. §2420(c)(3).

28R



reached or if the USTR determines that the
foreign country is not complying with an
agreement, the USTR must continue the
investigation under the same procedures as for
any section 301 investigation.2® Thus, within
12-18 months of the start of the super 301
investigation, the USTR must decide whether the
practice (1) violated a trade agreement or (2) was
unreasonable or discriminatory. If the practice is
determined to violate a trade agreement, the
USTR must take action or use its waiver
authority.30 If the USTR determines the practice
is unreasonable or discriminatory, the USTR has
discretion on whether and how to take action.?'

Beginning in 1990, the USTR must report
annually on (1) how much U.S. exports would
have increased if the “priority practices” had not
existed; (2) whether increased U.S. exports
demonstrate the elimination of a “priority
practice”; and (3) if U.S. exports to “priority
countries” have not increased, what action the
USTR has taken.?' If increased U.S. exports for
two successive years show that “priority practices”
have been eliminated, the USTR may eliminate
that “priority country” from the annual report.3?

Super 301 Developments in 1989

On May 25, 1989, the USTR identified the
first round of Super 301 “priority countries” and
“priority practices” within 30 days of the release
of the National Trade Estimate Report on
Foreign Trade Barriers as required by the 1988
Trade Act. The USTR identified three “priority
countries” under Super 301: India, Brazil, and
Japan. The USTR identified six “priority
practices” for these three countries: barriers to
trade in insurance services (India); trade-related
investment restrictions (India);3¢ for quantitative
import restrictions, including import bans and
restrictive  licensing  (Brazil);  exclusionary

29 19 U.S.C. §2420(c)(3).

3 Where there is a violation of a trade agreement,
the USTR must take the following responses: (1) deny
trade agreement concessions; (2) impose import
restrictions; or (3) enter into an agreement with the
foreign country to eliminate its practice, eliminate the
burden on U.S. commerce, or provide compensation. 19
U.S.C. §2411(c)(1). However, even in trade agreement
violation cases, the USTR waivers are allowed. The
USTR is not required to take action if the GATT finds
that U.S. rights under a trade agreement have not been
denied. 19 U.S.C. §2411(a)(2)(A). The USTR also is
not required to act if the USTR finds that (1) the foreign
country is taking satisfactory measures; (2) the foreign
country is eliminating its practice or has agree to a
solution to the burden on U.S. commerce; (3) the
foreign country cannot take the preceding two actions,
but agrees to compensation; (4) in extraordinary cases,
the harm to the U.S. economy from taking action would
be much greater than the benefits, with consideration of
how inaction would effect the credibility of the provision;
or (5) taking action would cause serious harm to the
U.S. national security. 19 U.S.C. §2411(a)(2)(B).

2 19 U.S.C. §2411(b).

32 19 U.S.C. §2420(d).

19 U.S.C. §2420(d)(2).

government procurement practices in the (a)
satellite and (b) supercomputer sectors (Japan);
technical barriers to trade in the forest products
sector (Japan).35

During the U.S. interagency deliberations on
which “priority” practices and countries should
be identified in 1989, the balancing of domestic
interests with foreign policy considerations was
discussed.®® U.S. domestic interests wanted the
law implemented fully and vigorously.37 Others
suggested that foreign policy considerations
necessitated a narrower interpretation of the
law.38 A major foreign policy consideration was
whether the potential unilateral U.S. action would
undermine the Uruguay Round. Several issues are
being discussed in these multilateral trade
negotiations that are of particular interest to the
United States, i.e. integrating investment,
intellectual property, and services into the GATT,
agricultural reform, and strengthened GATT rules
and disciplines.?® Committee members debated
whether an aggressive pursuit of the law would
negate the potential for agreements in those
important areas of U.S. interest.

The May 25, 1989 determination by USTR
reflected a limited use of Super 301—only 3
countries were singled out of the 30 proposed by
U.S. companies and trade associations. The
USTR apparently did not focus on primary U.S.
export potential or systemic barriers. Instead, it
cast the decision as furthering progress on issues
being pursued in the Uruguay Round, such as
investment, services, government procurement,
and technical barriers (standards). Several key
factors have been identified as contributing to the
limited use of Super 301 in 1989. First, the Bush
administration initiated separate dialogue with
Japan on structural impediments that hinder U.S.
exports, an initiative expected to address more
systemic barriers to U.S. exports.4® Another
factor suggested by U.S. trade analysts was the
advance concessions by South Korea and

34 Indian Government approval is required for all new
or expanded foreign investment and such approval is
conditioned upon a number of criteria including
requirements for foreign equity participation. When
approval is granted, the Indian Government often
imposes export targets and requires investors to use
locally produced goods. These “performance
requirements” harm U.S. investors and distort trade.

Private insurance companies are not permitted to
sell insurance in India. The state-owned General
Insurance Co. of India and its four subsidiaries have a
monopoly on sales of general insurance and the Life
Insurance Corporation of India has a monopoly on the
sale of life insurance. The India Super 301 issues
remained unresolved in 1989 and 1990. However, the
Uruguay Round is addressing both investment measures
and insurance—as part of the services negotiations—so
both areas could be resolved multilaterally.

3% For an elaboration of the Brazilian and Japanese
practices, see separate discussions in chapter 4.

% CRS Study, p. 10-11.

7 Ibid., p. 13.
% Ibid.
% Ibid., p. 15.

40 See ch. 4 for a discussion of this initiative.



Taiwan,4' enabling the administration to claim
that the mere existence of the Super 301 process
was working to open up markets.42

Reaction to Super 301

Super 301 has been given extensive, and
generally negative, coverage by foreign
governments, media, and business interests. A
common complaint is that Super 301 is an
exercise in unilateralism. Nevertheless, U.S. trade
analysts believe that the threat of being
designated under Super 301 led many U.S.
trading partners to negotiate changes in their
practices in the hope of avoiding such
designation.

At a June 1989 special GATT Council
meeting, the GATT secretariat presented its
report on global trade policy developments for the
first 6 months of 1989. The Super and Special
301 provisions®® of the 1988 Trade Act were
identified in the report as the single trade policy
initiative “which could have the biggest impact on
the multilateral trading system and on the
Uruguay Round.”44 The European Community
stated that, in effect, the United States possessed
a negotiating advantage in the Uruguay Round
with Super 301. Israel stressed that trade
complaints should not be pursued unilaterally.
Australia noted that resort to unilateralism could
undermine the Uruguay Round. For the countries
named to the Super 301 list, Brazil asserted that
Super 301 had “destructive potential for the
GATT and the Uruguay Round.”*5 India stated
that it could not accept “dictation” of its
economic policies while Japan contended that
Super 301 “ignored the basic principles which
formed the basis of the multilateral trading
system.”46  Arthur Dunkel, Director-General of
the GATT, recently criticized section 301 as “a
good example of what our world has come to”
when multilateral negotiations are not successful.
He expressed his belief that the U.S. trade
measure should be weakened in the interests of
ensuring a strong Uruguay Round agreement.4?

In the regular GATT Council meeting on June
22, 1989, the Brazilian representative defended
the practices noted as offensive in the May U.S.
announcement: temporary suspension of import
licenses, quantitative restrictions, and lack of
transparency in the issuance of import licenses.

41 South Korea’s concession package included
investment, localization (a system of import barriers)
and agricultural reforms. Taiwan cut tariffs, simplified
import-licensing procedures, and proposed liberalization
in the banking and insurance sectors. See ch. 4 for more
details.

“2 CRS Study, p. 17.

“2 The “Special 301" provisions are discussed in a
subsequent section.

“ GATT, GATT Focus, No. 63, July 1989, p. 6.

45 Ibid, p. 7.

8 Ibid, p. 8.

7‘g6lnternational Trade Reporter, May 30, 1990,
p. .

He stated that it was public knowledge that Brazil
needs to apply trade regulatory measures to
correct its serious debt problems. He further
stated that Brazil’s import control procedures are
fully justified under article XVIII:B4 of the
General Agreement and that these controls have
been regularly examined by the GATT
Committee on Balance-of-Payments Restrictions.
In reference to Brazil’s inclusion on the Special
301 “priority watch list,” the Brazilian
representative  stated that the Brazilian
Government had faithfully complied with existing
international conventions on intellectual property
rights.49

India argued that the “priority practices” that
the  United States  named—trade-related
investment measures and trade in insurance—are
not currently covered under the GATT, therefore
are not subject to any internationial rules.
Moreover, he asserted that the fact that GATT
imposes no obligations in this area means that
other signatories have no rights. While the Indian
representative acknowledged that the United
States has not taken any retaliatory action, he
claimed that the threat of unilateral action puts
India at a disadvantage. He further stressed that
the practices cited in the Super 301
announcement were aimed at changing India’s
macroeconomic policies, over which India alone
has sovereign rights.50

The Japanese statement expressed “grave
concerns” over the U.S. announcement and
emphasized that Japan had “no intention to
negotiate under duress.”$!' Japan believes that its
market is already open, the delegate stated, and
the U.S. criteria for “fairness” were one-sided
and overlooked the United States’ own use of
import restrictions. He said that the U.S. trade
deficit stems from its own macroeconomic
policies and should be reduced.52

During the June meeting, the U.S.
representative  informed the other GATT
members that the Super 301 process only
identified the United States’ trade liberalization
priorities and that no other action had actually
been taken. The United States was prepared, the
representative said, to engage in good faith
negotiations to resolve the issues identified as part
of the 301 process in both bilateral and
multilateral fora. Such negotiations, he argued,
are fully compatible with the essence of the
GATT system. The delegate further noted that
the law itself did not mandate automatic~
retaliation. He also emphasized the U.S.
administration’s continued commitment to the

8 Art. XVIII relates to balance-of-payments
restrictions that can be imposed to overcome the short
supply of foreign currency.

49 U.S. Department of State Telegram, 1989,
Geneva, Message Reference No. 05403, June 1989.

%0 GATT, GATT Focus, No. 63, July 1989.

1 U.S. Department of State Telegram, Geneva,
Mes;age }eference No. 05414, June 1989.

bid.



multilateral trading system and the Uruguay
Round.53

At their annual meeting in May 1989,
ministers representing the 24 member nations of
the Organization for Economic Cooperation and
Development (OECD) rejected unilateral trade
policy measures and other attempts to manage
trade. They stated that such moves are a threat to
the multilateral trading system. In a communique
issued at the close of their 2-day Paris meeting,
member countries said they “firmly reject the
tendency towards unilateralism, bilateralism,
sectoralism, and managed trade which threatens
the multilateral system and undermines the
Uruguay Round negotiations.” The declaration
was agreed to by all member countries including
the United States, and did not specifically
mention any U.S. actions. But the criticism of
unilateral trade policy measures was widely
interpreted by U.S. trade experts as criticism of
recent U.S. actions taken under the so-called
super 301 provisions of the 1988 Trade Act.

Special 301

The so-called “special 301" provisions of the
Omnibus Trade and Competitiveness Act of
198854 require the USTR to identify those foreign
countries denying protection of intellectual
property rights and market access to U.S. firms
relying on such protection, and to determine
which of those countries are “priority
countries.”55  Special 301 provisions were
structured by Congress in a manner similar to that
for the super 301 provisions, with some
differences. In determining “priority countries,”
the USTR must identify only those countries (1)
that have the “most onerous or egregious acts
policies, or practices,” (2) whose practices cause
the "greatest adverse impact (potential or actual)
on the relevant U.S. products,“ and (3) who are
not negotiating in good faith or making significant
progress in negotiations.5¢ The "priority country*
designation triggers an accelerated 6-month
investigation by USTR using regular section 301
procedures.57

Within 30 days of identifying “priority
countries,” the USTR must begin a regular
section 301 investigation of the intellectual
property trade barriers of those countries.58 The
investigation continues along the normal section
301 procedure but with a shorter 6 month
deadline (as opposed to 12-18 months for a
regular section 301 investigation) for the USTR to
determine if the foreign practice violated U.S.
rights under a trade agreement or was

82 GATT, GATT Focus, No. 63, July 1989.

84 The “Special 301" provisions are codified in the
United States Statutes in 19 U.S.C. §2242 et seq.
85 19 U.S.C. 2242?7;.

8 19 U.S.C. §2242(b).
7 19 U.S.C. §2242.
© 19 U.S.C. §2242(a).

“unreasonable” or  “discriminatory.”%® In
addition, the maximum delay for the USTR to
take remedial action is 90 days for special 301
cases, compared to 180 days for other cases.50

On May 25, 1989, the same day that the
USTR released the list of super 301 countries and
practices, the USTR reporied under the special
301 provisions. The USTR did not name any
“priority countries.” The USTR concluded that
no {oreign country met every standard for
adequate and effective intellectual property
protection as set forth in the U.S. proposal on
intellectual property in the Uruguay Round. Thus,
the USTR determined that all countries were
eligible for priority designation, and the particular
concerns were communicated to each trading
partner. Instead of identifying countries on a
“priority” list, the USTR singled out 25 countries
for special attention. Seventeen were placed on a
“Watch List,”®" and 8 on a “Priority Watch
List.”82

During 1989 the United States increased its
efforts with these 17 countries to resolve problems
associated with inadequate intellectual property
protection or Dbarriers to market access.
Accelerated action plans for resolving problems
associated with inadequate intellectual property
protection were pursued with each of the eight
countries.

In November 1989, the status of the eight
countries on the “Priority Watch List” was
reviewed. Saudi Arabia, Korea, and Taiwan were
moved from this list to the “Watch List” due to
the progress these countries have made in
protecting intellectual property rights.53

83 19 U.S.C. 24145@1; 3; A).

s 19 U.S.C. §2415(a3(2)(C).

81 Countries on the “Watch List” are Argentina,
Canada, Chile, Colombia, Egypt, Greece, Indonesia,
Italy, Japan, Malaysia, Pakistan, the Philippines,
Portugal, Spain, Turkey, Venezuela, and Yugoslavia.

82 Couniries on the “Priority Watch List"” are Brazil,
india, Mexico, People’s Republic of China, Republic of
Korea, Saudi Arabia, Taiwan, and Thailand.

83 In April 1990, Ambassador Hills reported that
several countries have taken steps to enhance the
protection of intellectual property rights or its
enforcement. Specially, the Governments of Korea,
Poland, Czechoslovakia, Mexico, Saudi Arabia,
Colombia, Chile, Malaysia, Indonesia, Egypt, Spain,
Portugal, and Yugoslavia have made progress in this
area. Also, many couuntries have committed considerable
efforts to the Uruguay Round trade talks on trade-related
intellectual property. Brazil, India, PRC, and Thailand
remain on the Priority Watch List. Mexico and Portugal
have been removed from all lists. Portugal was removed
from all lists in recognition of its positive steps to
improve intellectual property rights. In January 1990,
Mexico published its “Industry and Trade Sectoral
Plan,” which outlined the Mexican plan to modernize
protection of patents, trademarks, and trade secrets.
Also, Mexico stepped up enforcement efforts against
patent and {rademark infringers. Recent developments in
the Federal Republic of Germany were noted in the April
1990 announcement. Of concern to the United States are
the judicial interpretations of copyright protection for
computer programs that apparently undermine the
effective level of protection. The United States has
notified FRG of its concerns. The 19 countries still on



Reaction to Special 301

The subject of the U.S. special 301
announcement was raised in various Uruguay
Round negotiating groups. At the outset of the
July 1989 trade-related intellectual property rights
meeting, several participants expressed concern
over the establishment of “watch lists” under the
special 301 provision on intellectual property.
They stressed that the provision could negatively
affect the multilateral negotiations on intellectual
property rights.84 In the November 1989
Surveillance Body meeting, Brazil and India both
protested their countries being named to the
“priority watch list” under the U.S. special 301
provisions.85

Summary and Prospects for 1990

Many of the controversial aspects of the 1988
amendments to section 301 are slated to expire in
1990 unless specifically renewed by Congress.
Foreign concern still exists as to whether the
United States will continue the mandatory
identification of priority countries. Such foreign
reaction may have been a factor in the May 1990

decision not to identify any countries under the.

super 301 provision. In announcing that decision,
President Bush reiterated his commitment to the
Uruguay Round and his belief that the
“multilateral negotiations in GATT are the most
promising route for creating new opportunities for
American industry and  agriculture and
strengthening the global trading system.”6é
However, he emphasized that the United States
was not abandoning the super 301 process and
may use it to remove foreign barriers to U.S.
products in the event of failure to achieve
sufficient progress in the Uruguay Round.67

United States-East European Relations
at a Historic Turn

The democratization that occurred in Eastern
Europe®® during 1989 accelerated economic
reforms in the region and prompted an immediate
improvement and expansion in U.S. commercial
relations with the countries of the region.%®
President Bush visited Poland (July 9-11, 1989)

83—Continued
the “Waitch List” are Argentina, Canada, Chile,
Colombia, Egypt, Greece, Indonesia, Italy, Japan,
Korea, Malaysia, Pakistan, the Philippines, Saudi
Arabia, Spain, Taiwan, Turkey, Venezuela, and
Yugoslavia. .

& GATT, News of the Uruguay Round on
Multilateral Trade Negotiations (NUR), No. 30,
Aug. 3, 1989.

¢ NUR, Jan. 11, 1990.

€8 Statement by the President, Apr. 27, 1990.

87 Ibid.

¢ Eastern Europe refers to Bulgaria, Czechoslovakia,
East Germany, Hungary, Poland, and Romania.

% Weekly Compilation of Presidential Documents,
Dec. 4, 1989, pp. 1839, 1840.

and Hungary (July 11-13, 1989),7 and the
passage of the Support for East European
Democracy (SEED) Act of 1989 created a
comprehensive legislative framework for U.S.
financial support and assistance to those two -
countries.”?

The sweeping political changes that took place
in the rest of Eastern Europe occurred too late
during 1989 to allow market-oriented economic
and trade reforms to develop to the same extent
as they did in Poland and Hungary during the
year. However, the apparent willingness of East
Germany, Czechoslovakia,  Bulgaria, and
Romania to dismantle totalitarian regimes led
both the Congress and the administration to
indicate interest in improving U.S. commercial
relations with each of these countries and in
assisting them in their progress toward political
and economic democratization.”? u.S.
negotiations with Czechoslovakia for a bilateral
trade agreement began in December 1989.73

The rest of this section reviews United
States-East European trade developments during
1989. It highlights 1989 developments in United
States-Polish and United States-Hungarian
commercial relations. Finally, it provides data on
1989 economic performance in Poland and
Hungary and a summary of economic policies in
these two countries.

Merchandise Trade With the United States

Since World War II, United States-East
European trade, similarly to United States-Soviet
trade, has been constrained by political-military
antagonisms and the incompatibility of economic
and trade systems. U.S. trade with the region
over the past four decades expanded slowly and
remained small. During 1989, United States-East
European merchandise trade turnover {(exports
plus imports) amounted to $2.3 billion,
comprising a mere 0.3 percent of U.S. trade with
the world, and a level approximating the average
annual trade turnover during 1980-1989.

70 For a description of the President’s visits to Poland
and Hungary, and statements made during the visits, see
Weekly Compilation of Presidential Documents, July 24,
1989, vol. 25, No. 29, pp. 1066-1092.

71 Public Law 101 179 (22 U.S.C. §5401). See also
“Statement on Signing the SEED Act of 1989" in Weekly
Compilation of Presidential Documents, Dec. 4, 1989,
pp. 1839-1840, 1859. ‘

72 During the first quarter of 1990, U.S. commercial
and business relations improved with East Germany
gmerview with U.S. Department of State, Office of

erman Affairs, June 1, 1990); and appeared to be

" improving with Bulgaria (interview with the Embassy of

Bulgaria, May 15, 1990, and the U.S. Department of
State, Office of Eastern European Affairs, June 1,
1990), and with Romania (interview with the Embassy of
Romania, May 1, 1990, and the U.S. Department of
Slgagtg, Office of Eastern European Affairs, June 1,
1 .
"2 On Feb. 20, 1990, President Bush announced the
Administration's recommendation to grant MFN status
to Czechoslovakia, in return for similar treatment of
U.S. products by that country. (Weekly Compilation of
Presidential Documents, Feb. 20, 1990, p. 277.)



U.S. exports to Eastern Europe have been
traditionally dominated by agricultural products,
whereas mineral products, prepared foodstuffs,
and base metals have made up the bulk of U.S.
imports from the region. Despite its relatively
minute scale and set pattern, however, United
States-East European trade shows a promising
versatility. The United States maintains some
trade with Eastern Europe in every major
industrial sector (appendix table A-1), not the
least because Poland, Hungary, and Romania
have enjoyed U.S. MFN status for relatively long
periods.™ )

Among the countries of the region, Poland
had the largest trade turnover with the United
States during 1989, followed by Romania,
Hungary, Bulgaria, East Germany, and
Czechoslovakia. Poland had been the largest U.S.
trading partner among the East European
countries (as measured by the value of annual
trade turnover) from the end of World War II
through 1980. From 1981 through 1988,
Romania replaced Poland as the region’s leading
U.S. trading partner,’”S  but United
States-Romanian trade declined sharply from
1988 to 1989, as discord in overall bilateral
relations mounted until the fall of the Ceaucescu
regime in late 1989.76

The United States has registered annual
deficits in trade with Eastern Europe since 1983.
However, the deficit dropped by 57.3 percent
during 1989, from $705.5 million.during 1988 to
$301.3 million. The primary reason for this
decline was the $282.8 million decrease in the
U.S. deficit in trade with Romania.?”? During
1989, the United States registered surpluses in
trade only with Bulgaria and Poland, running
deficits with the other East European countries.

74 For the most favored nation %IIFN} status of the
nonmarket economies (NMEs) see U.S. International
Trade Commission, 61st Quarterly Report to the -
Congress and the Trade Policy Committee on Trade -
Between the United States and the Nonmarket Economy
Countries During 1989, USITC Publication 2286, pp.
1-4, and for a brief analysis on the effects of granting
MFN status to an NME on U.S. trade, see USITC,
Survey of Views on the Impact of Granting Most Favored
Nation Status to the Soviet Union, USITC Publication
2251, pp. H1-H9. '

78 The greater United States-Romania turnover in
merchandise trade during 1981-1988 was primarily the
result of large U.S. imports from Romania. During this
8-year period, Romania was the leading source of U.S.
imports from the region in every year, whereas U.S.
exports to Poland exceeded the annual value of exports
to the other East European countries seven times.

7% An important event in the course of deteriorating
U.S. commercial relations with the Ceaucescu regime
was Romania's Feb. 28, 1988 announcement not to
request renewal of its MFN tariff status with the United
States. ( Trade Between the United States and the
Nonmarket Economy Economy Countries, 57th Quarterly
Report, pp. 11-12.) Beginning on July 3, 1988, imports
from Romania entered the United States at the
significantly higher non-MFN column 2 tariff rates.

77 U.S. imports from Romania declined at a much |
faster rate than U.S. exports to that country, from 1988
to 1989. The decline in U.S. imports from Romania may
be attributable to a decline in Romania's overall hard

U.S. exports to the region increased by
$142.5 million from $868.2 million during 1988
to $1,010.8 million during 1989. U.S. exports to
Bulgaria, Hungary, and Poland increased over the
period, more than offsetting the decreases in
exports to Czechoslovakia, East Germany, and
Romania (appendix tables A-2 through A-7).
The preeminence of agricultural products among
U.S. exports to Eastern Europe continued during
1989.78 - Vegetable products (sec. 2), including
grains and soybeans, retained their lead among
U.S. exports to Eastern Europe during 1989,
despite a precipitous decline from their 1988
level.7®

Vehicles, aircraft, and other transport
equipment (sec. 17) was the second-largest
commodity category section among U.S. exports
to Eastern Europe during 1989. The primary
reason for this was the delivery of two airplanes to
Poland, valued at $126.3 million. Machinery and
mechanical appliances (sec. 16) was the
third-largest commodity section among U.S.

" exports to Eastern Europe, and mineral products

(sec. S) the fourth. Poland was the largest
customer for U.S. machinery products in Eastern
Europe during 1989, whereas shipments to

- Hungary increased the most from 1988. Romania

remained the largest East European importer of
U.S. mineral products during 1989,80 but the
increase in these shipments from 1988 to Bulgaria
was the most significant.

U.S. imports from Eastern Europe decreased
by $261.6 million from $1,573.7 million during
1988 to $1,312.0 million during 1989. U.S.
imports from Czechoslovakia, Poland, and
Romania declined, more than offsetting increases
from Bulgaria, East Germany, and Hungary over
the period. Déspite their sharp drop from 1988,
mineral products (sec. 5) retained their lead
among U.S. imports from Eastern Europe during
1989. The decline is largely attributable to the
reduction of refined petroleum oil shipments from
Romania.

Prepared foodstuffs, beverages and tobacco
(sec. 4) ranked second among U.S. imports from
Eastern Europe during 1989. Prepared or
preserved meat other than sausages remained the
largest subgroup within this commodity section,

77—Continued
currency exports and to the higher U.S. tariffs on
imports from Romania, following the indicated change in
the country’s tariff status. ( Trade Between the United
States and the Nonmarket Economy Countries, 61st
Quarterly Report, p. 35.)

Every year during 1980-1989, either corn, wheat
or soybeans—under various product designations as trade
statistics changed over the years—was the leading item
among U.S. exports to Eastern Europe.

7® The 22 commeodity sections represent the highest
level of aggregation in the Harmonized Tariff Schedule of
the United States.

8 U.S. shipments of coal (sec. 5, heading 2701) to
Romania amounted to $70.9 million during 1989.



with Poland and Hungary as the main suppliers.
In the third-largest commodity section, textiles
and textile articles (sec. 11), a major decline in
shipments from Romania largely explains the
overall decline in U.S. imports from 1988 to
1989. U.S. imports of articles of apparel and
clothing accessories from Eastern Europe
decreased from $164.8 million during 1988 to
$118.3 million during 1989. Shipments from
Romania in this combined product category,
amounting to $94.7 million during 1987, further
declined from $72.0 million during 1988 to $27.7
million during 1989. Romania, by far the largest
supplier of textiles and textile articles to U.S.
markets during the 1980s, fell behind Hungary
and Poland during 1989.

The category of base metals and articles of
base metal (sec. 15) ranked fourth among U.S.
imports from Eastern Europe during 1989.
Shipments from Romania declined in this
commodity section also. Shipments from
Romania, by far the region’s leading supplier to
the United States in this product category during
1987, declined in 1988 and fell considerably
below those from Poland, Hungary, and East
Germany during 1989.8

Commercial Developments With Poland and
Hungary

A number of steps were taken in 1989 to
improve U.S. commercial relations with Poland
and Hungary. The single most significant
development was the passage of the Support for
East European Democracy (SEED) Act of 1989,
on November 28, 1989.82 The Act authorized
$938 million in assistance to promote
democratization and economic re:forms in Poland
and Hungary.® It made Poland and Hungary
eligible for the programs of the Clverseas Private
Investment Corporation (OPIC)8 and the U.S.

' For more details on United States-Jiastern Europe
trade developments, see Trade Between the United States
?{nd the Nonmarket Economy Countries, 61st Quarterly

eport.

82 Public Law 101-179 (22 U.S.C. §5401). See also
“Statement on Signing the SEED Act of 1989" in Weekly
Compilation of Presidential Documents, Dec. 4, 1989,
pp. 1839-40, 1859.

& Weekly Compilation of Presidential Documents,
Nov. 28, 1989, p. 1839.

84 22 U.S.C. §2199. In December 1989, OPIC
guaranteed $100 million of General |Electric’s proposed
$150 million takeover of the Hungar.ian light bulb
manufacturer Tungsram—the first OI°IC coverage
approved following the enactment of the SEED Act. As
of January 1990, OPIC had 35 applications pending for
deals with Poland and 15 for deals with Hungary.
glgngtgr;'lew with OPIC, Office of Public Affairs, May 8,

Export-Import Bank (Eximbank).8 It also made
Poland eligible for GSP tariff status.%é

In response to Poland’s request for a $1
billion fund, the Act provided $200 million for
Poland’s Economic Stabilization Fund to be
administered in coordination with the European
Community and other industrialized
democracies.®” The stabilization fund is to help
Poland alleviate balance of payments difficulties
and to finance the importation of goods
considered crucial for economic recovery and
reform. The act also provided Poland with $128
million for the purchase of food and other
agricultural commodities to alleviate crucial
shortages created by the transition from
state-directed controls to a free market
economy.88 Further, the act provided $240
million for a Polish-American Enterprise Fund
and $60 million for a Hungarian-American
Enterprise Fund.8® These funds are being
established to promote the development of small
businesses, the agricultural sector, and joint
ventures between U.S. and host country
businesses; and other policies and practices
conducive to private sector development.
Environmental initiatives were allocated $40
million® and management training and
agricultural extension activities, $10 million.®1
The program to expand the Trade and
Development Program into Poland and Hungary
received $6 million.92 The act also provided $4
million to Poland and $1 million to Hungary for
the implementation of labor market reforms, and
to facilitate adjustment during the period of
economic transition and reform.%2 The act called

84812 U.S.C. §635 and 22 U.S.C. §2185. The
Eximbank extends credit, credit guarantees, and
insurance in connection with the purchase or lease of any
product by an eligible country. Insurance and guarantees
extended by the Eximbank must be repaid within 1 year
from the date of arrival at the port of importation. The
aggregate amount of outstanding commitments of the
bank may not exceed $200 million of contingent liability
for loan principal during any fiscal year (22 U.S.C.
§2185(b)).

%8 Poland was formally extended Generalized System
of Preference (GSP) status on Jan. 5, 1990. ( Weekly
Com;élazliosl of Presidential Documents, Jan. 8, 1990,

. 20-21.

87 22 U.S.C. §5412.

® 22 U.S.C. §5413. The disbursement of this
appropriation is administered by the U.S. Department of
Agriculture.

® 22 U.S.C. §5421. Disbursement of these
appropriations is administered by the Agency for
International Development.

9 22 U.S.C. §5452. Disbursement of these
appropriations is administered by Environmental
Protection Agenc and the Department of Energy.

91 22 U.S.C. §5423. Disbursement of this
appropriation is administered by the Agency for
International Development.

%2 This money is being appropriated to expand
activities designated under section 661 of the Foreign
Assistance Act of 1961 (22 U.S.C. §2241) into Poland
and Hungary.

82 22 U.S.C. §5422. This program is to be
administered by the Bureau of International Labor
Affairs of the Department of Labor, and is to be
agg;opria(ed for the 3-year period beginning Oct. 1,
1989.



for the establishment of a SEED Information
Center System to serve as a central clearinghouse
for information on business opportunities in
Poland and Hungary and for the coordination of
voluntary assistance in these countries.%¢

Other major developments included . the
following: S

e On July 10, 1989, the United States and
Poland signed ~  agreements for
rescheduling $965 million of Poland’s
official debts.9 The terms of
rescheduling were reached during the
1985 and 1987 Paris Club meetings.98

® On September 21, 1989, the United
States and Poland signed a preliminary
treaty on bilateral business and economic
relations.” Among other things, the
agreement dealt with the protection of
investments "and intellectual property
rights, and provided certain guarantees
for the repatriation of profits earned by
U.S. companies from their investments in
Poland.%8

® On October 26, the United States
announced that it was granting Hungary
“permanent MFN” treatment.99

8 For further details on the SEED Act see Trade .
Between the United States and the Nonmarket Economy
Countries, 61st Quarterly Report, pp. 46-50. On
Mar. 21, 1990, néw legislation expanding the benefits of
the Support for East European Democracy Act of 1989
to the entire East European region (SEED II) was
presented in the U.S. Senate. (Interview with
Congressional Research Service, May 31, 1990). The
proposed legislation would amend the SEED Act of 1989
by inserting “Bulgaria, Czechoslovakia, the German
Democratic Republic, Romania, and such other Eastern
European country as the President may designate,”
where Poland and Hungary are currently referred to
jointly. SEED II would appropriate an additional §1.3
billion to cover the additional countries that may be
included in the amended act and would replace the
SEED Information Center System with an Eastern
European Business Information Center (See Senate Bill
$-2040). After markup, the bill was reported out of the
Senate Foreign Relations Committee on July 31, 1990.

% U.S. Department of State Telegram, 1989,
Warsaw, Message Reference No. 09307.

% Interview with U.S. Treasury Department, Office
of the Assistant Secretary for International Affairs,

Apr. 25, 1990. )

%67Foreign Broadcast Information Service (FBIS),
Daily Report: Eastern Europe, Sept. 26, 1989, p. 38.

% The agreement was signed by President Bush and
Polish Prime Minister Mazowiecki on Mar. 21, 1990.
Business America, Apr. 9, 1990, pp. 10 11.

%9 Although nondiscriminatory tariff treatment will
now be extended to Hungarian products indefinitely,
rather than on a year-to-year basis, nonwaiver MFN
status is not quite the same as the so-called
unconditional MFN status that applies to Poland (whose
MFN status was restored in 1960, prior to the passage of
the 1974 Trade Act, as amended) and to market
economies. The nonwaiver procedure of section 402,
which is currently applicable to Hungary, requires that
the President report semiannually to the Congress that
the country’s emigration policies and practices have
remained in full compliance with the Act. ( Trade
Between the United States and the Nonmarket Economy
Countries, 61st Quarterly Report, pp. 43-45.)

10

& On November 1, 1989, the President
designated Hungary as a beneliciary
developing country for purposes of the
Generalized System of Preferences
(GSP).100

e From November 28 through December 2, .
" 1989, a group of high-level U.S.
Government officials and prominent
business representatives visited Poland.
Led by the U.S. Secretary of Agriculture,
the U.S. delegation included - the
Secretary of Commerce, the Secretary of
" Labor, and the Chairman of the White
House Council of Economic Advisers. '
The delegation discussed with the Polish
Government Poland’s immediate
economic problems, its transition into a
market economy, and U.S. assistance. 102

® On December 12, 1989, the United
States increased the quota allocated to
the importation of steel products from
Hungary by two-thirds and from Poland
by 44 percent,'®

Poland

Economic developments

High inflation and a general weakening of
economic performance characterized the Polish
économy during 1989.-According to Poland’s
official economic performance report, real GDP
remained unchanged during 1989. Overall
industrial output declined by 2.0 percent,
agricultural outpuit increased by 2.0 percent and
private sector activities, including services,
expanded by 12.0 percent.'%* Gross investment
remained at a level close to that of 1988.1% A

190 See Proclamation 6060, §4 F.R., p. 46357 and
Weekly Compilation of Presidential Documents, Nov, 6,
1989, pp. 1661-1662. Title V of the Trade Act of 1974,
as amended, established the U,S. GSP program and
authorized the President to provide duty-free entry to
eligible articles imported from designated beneficiary
developing countrit:s (BDC). Title V contains certain’
general and specifii: limitations on GSP eligibility. For
example, certain countries and certain import-sensitive
articles are ineligible for preferential GSP treatment, The
President may desig;nate a BDC as eligible for GSP
benefits if all of the: requirements of title V are satisfied.
(19 U.S.C. 2461-2466.) An amendment removin
Hungary from the: list of ¢ountries ineligible to recejve
GSP treatment was included in the Trade and Tariff Act
of 1974, Ibid. For details on GSP benefits see chapter §.

19 Weekly Compilation of Presidential Documents,
Nov. 20, 1989, pp. 1752, 1753.

102 J.S. Deparimeint of State Telegram. 1989,
Wagsaw, Message Reference No. 16874,

Y8 Trade Between the United States and the
Nonmarket Econem:y (Countries, 61st Quarterly Report,

. 20.

%4 For Poland’s 2fficial 1989 economic performance
report, see Foreign B roadcast Information Service
(FBIS), Daily Report: Eastern Europe, Feb. 1, 1990,

p. 50-52.
P 103 Ibid.



widespread decontrol of prices, followed by
substantial wage increases, caused living expenses
to rise by 254 percent during 1989.108

Among the main branches of industry, output
in the food-processing industry dropped by 8.4
percent and in metallurgy by 5.5 percent. Much
of the decline in industrial production can be
blamed on energy shortfalls. Expansion in the
still-small but fast-growing private sector of
industry was reported to be 26.0 percent.'%?
Grain production increased from 24.5 million
metric tons (mt) during 1988 to 26.8 million mt
during 1989,108

Trade performance

A strain on the export capacity and growing
demand for Western goods became apparent
from the country’s 1989 trade performance.
Poland’s hard currency exports increased by 3.2
percent to $8.1 billion and its hard currency
imports increased by 10.8 percent to $7.4 billion
during 1989.'9%? This resulted in a $0.7 billion
merchandise trade surplus during 1989, down
from $1.2 billion during 1988. The deficit on the
hard currency current account increased from
$0.6 billion during 1988 to $1.8 billion during
1989, reaching 3.0 percent of the GDP.1'® At
yearend 1989, hard currency gross debt
amounted to $40.0 billion,""" and gross debt to
the Soviet Union amounted to 5.0 billion
rubles.112

In trade with other NMEs, Poland’s ruble

exports increased by 1.8 percent to 11.5 billion
rubles and its imports declined by 3.7 percent to
9.9 billion rubles during 1989.1®  Poland’s
surplus increased sharply from 1.0 billion rubles
during 1988 to 1.6 billion rubles during 1989.114

Economic policies

Efforts to get inflation under control and to
liberalize economic life began in earnest after the
freely elected government assumed office in
September 1989.'S During the closing quarter of

1% Internatational Monetary Fund (IMF), IMF
Survey, Feb. 19, 1990, pp. 57, 58.

197 FBIS, Daily Report: Eastern Europe, Feb. 1,
1990, pp. 51-52.

1% Interview with U.S. Department of Agriculture
%USDA). Economic Research Service, Agricultural and

rade Analysis Division.

%@ Estimated by USITC staff, based on official
Polish Government data published for January-November
1989. (FBIS, Daily Report: Eastern Europe, Mar. 9,
1990, pp. 38-39.)

Y10 JMF Survey, Ig 58.

"' FBIS, Daily Report: Eastern Europe, Feb. 1,
1990, p. 52.

8:2 FBIS, Daily Report: Soviet Union, Mar. §, 1990,
p. 84.

13 Estimated by USITC staff, based on official
Polish Government data published for January-November
1989. (FBIS, Daily Report: Eastern Europe, Mar. 9,
1990, pp. 38, 39.)

114 Tbid.

_ M8 IMF Survey, p. 57. For a description of
unsuccessful efforts to combine anti-inflationary
measures with measures of economic liberalization during
January August 1989, see The Economist Intelligence
Unit (EIU), Country Report: Poland, No. 3, p. 11.

1989, the Polish government had developed a
truly radical program to. regain control over
inflation and to develop the private sector. Part of
the program was implemented in December 1989,
the rest on January 1, 1990.17 The fundamental
concept of the program—which has sometimes
been referred to as “shock therapy”—was to allow
inflation to accelerate while applying strict

controls to the growth of wages, investment, and

government spending. 17

Inflation accelerated as a result of an almost
complete deregulation of prices and the
devaluation of the national currency (zloty).!'8
The zloty’'s devaluation coincided with the
introduction of its partial convertibility, which is
also referred to as “internal convertibility.” The
new currency legislation devalued the zloty by
about 50 percent, to 9,500 zlotys to the dollar,
and established a unified exchange rate for the
Polish currency, approximating the realistic free
market exchange rate on the domestic currency
market. Beginning Jan. 1, 1990, private entities,
including foreign investors, were given authority
to purchase unlimited amounts of foreign
currency to carry out commercial transactions at
the new rate. Nevertheless, controls on the
transfer of capital remain in effect, and the law
mandates that all hard currency earnings be
converted into zlotys.1? ’

The devaluation of the zloty caused the prices
of imported inputs to rise, but as a result of
restrictive monetary and fiscal policies the rate of
inflation began to moderate. The growth of
money supply was restricted to a rate below, and

1% Based on the speech delivered at the National
Intelligence Council conference on East European
economic reforms by Jeffrey Sachs, the Galen L. Stone
Professor of International Trade at Harvard University,
Research Associate of the National Bureau of Economic
Research, economic advisor to the Government of
Poland, on Jan. 19, 1990. For a brief description of
Poland’s monetary and fiscal policies during 1989, see
IMF Survey, p. 59, 60, and IMF Press Release No.
90/6, Feb. 5, 1990, pp. 1-3.

17 When demand expressed in monetary terms
(effective demand) grows slower than inflation, both
producers and consumers reduce their purchases of goods
and services. This in turn, reduces output and real
incomes, causing further contraction in the overall
demand for products and services, and a repeated
reduction in the rate of inflation. This process can, in
principle, continue until the country attains an acceptable
low rate of inflation. (For an explanation of economic
theory underlying Poland's stabilization program see
Stanley Fischer, Rudiger Dornbusch, Richard
Schmalensee, Economics: McGraw Hill, New York,
1988, pp. 50-54.)

or an assessment of expectations from the
ro;lram over the short term, see JMF Survey, pp. 5-60,
MF' Press Release, No. 90/6, Feb. 5, 1990, pp. 1-3.
116 IMF Survey, p. 58-60 and U.S. Department of
State Telegram, 1989, Warsaw, Reference No. 00893.

19 Ibid. Based on information provided to then
USITC Commissioner Alfred Eckes during his visit to
Poland in October, 1989, Polish authorities do not
expect the zloty to become fully convertible before the
end of the 1990s.
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the rate of interest was set above, the expected
rate of inflation.120  Restrictive fiscal policies
included major cuts in subsidies and centrally
funded investment in state budget outlays, the
issuance of treasury bonds, and a highly
progressive tax on enterprise wage funds.'2!

In addition to measures to stabilize the
economy, the program also included measures
designed to transform Poland’s nonmarket
economic system into a market economy. A
uniform corporate tax system was introduced and
the flow of funds among enterprises,
approximating the functions of a capital market,
was facilitated.'? The liquidation of unprofitable
enterprises began.'2 The authorities encouraged
private economic activities and the inflow of
Western capital.’2¢ The Government of Poland
reportedly intends - to  accomplish the
transformation into a market economy within 2 to
3 years.125

On December 5, 1989, the Polish
Government requested that Poland’s terms of
membership in the GATT be renegotiated to
reflect progress in making the country’s economic
system compatible with market principles.'26 If
the request were granted, Poland would be
released - from its obligations to increase its
imports from GATT members by 7 percent
annually and its trade commitments would be
defined in terms of tariff concessions.12?

Hungary

Economic developments

Declining real incomes, growing unem-
ployment, and budgetary and current account
overruns characterized - Hungary’s ecohomic

120 By setting interest rates above the rate of
inflation, the policymakers wanted to assure that the
holding of cash balances became an economically
rational alternative for both producers and consumers.
(From speech of Professor Sachs.)

121 JMF Survey, p. 59, 60, and IMF Press Release
No. 90/6, Feb. 5, 1990, pp. 1-3. For early assessments
of the stabilization program’s results see JMF Survey,

p. 59, 60, IMF Press Release No. 90/6, Feb. S, 1990,
pp. 1-3; FBIS, Daily R?orl: Eastern Europe, Apt. 30,
1990, pp. 43, 44, ‘May 3, 1990, p. 38, and May 10,
1990, p. 46. :

122 J.S. Department of State Telegram, 1989,
Warsaw, Message Reference No. 10368, and FBIS,
4Dzaily Report: Eastern Europe, Dec. 7, 1989, pp. 41,

122 U.S. Department of State Telegram, 1989,
Warsaw, Message Reference No. 10016; and article by
Roman Stefanovski, “Economic Results for 1989, -
Repa7rt on Eastern Europe, RFE/RL, Mar. 9, 1990,

.3 .

124 U.S. Department of State Telegram, 1989,
Warsaw, Message Reference No. 10016.

128 [bid., pp. 58 62.

128 Inside U.S. Trade, pp. 1, 13. '

27 |bid. Press comments reflected U.S. support and
GATT receptiveness of the Polish request. The Journal
of Commerce, Jan. 26, 1990, p. 22. For the terms of
Poland’s accession to GATT, see Trade Between the
United States and the Nonmarket Economy Countries,
27th Quarterly Report, pp. 77, 78. )

12

life in 1989.128 Real GDP declined by 1.5
percent, mainly as a result of lower demand on
the domestic market and a fall in the volume of
exports in ruble trade.’?® The 1.5 percent
decline in the GDP was the largest since 1956,
when it declined by 11.0 percent. Industrial
production declined by an estimated 2.4
percent. 130

Among the main branches of industry, growth
was - registered only in electricity output
(1.7 percent) and the food industry (0.1
percent), while declines occurred in the rest.131
Production in light industry declined by
5.7 percent, in mining by 5.1 percent, in
construction materials production by 4.0 percent,
in the chemical industry by 2.7 percent, and in
iron and steel production by 1.3 percent.'3
However, labor productivity rose by 1.7 percent
and construction increased by 3.2 percent. Total
grain output edged up from 14.6 million metric
tons (mt) during 1988 to 14.7 million mt during
the year under review.'® Inflation amounted to
at least 16.0 percent and unemployment
increased. 134

Trade performance

Trade liberalization caused Hungary's trade
surplus to edge down during the year under
review. Hungary’s hard currency exports
increased by 8.5 percent to $6.2 billion and its
hard currency imports expanded by 11.5 percent

to $5.7 billion during 1989.13% The surplus in

merchandise trade declined from $670 million
during 1988 to $500 million during 1989.13¢ The
current account deficit increased from
$0.8 billion during 1988 to an estimated $1.4
billion during 1989.%7 The major reasons for the
increase in the current account deficit was
reportedly the heavy interest payment burden
that fell due during the year and an unexpectedly

28 Data and estimates on Hungary’s 1989 economic

gerformance were published in PlanEcon Report,
lanEcon, Mar. 28, 1990, pp. 1-27. For a review of

political events in Hungary during 1989, see Radio Free
Europe Research, RFE/RL, Oct. 6, 1989, pp. 3-53,
Dec. 1, 1989, pp. 3-21, and The Economist Intelligence
Unil7(Ele). Country Report: Hungary, No. 3, 1989,
pP- 7-12.

20 Ibid.

1% Ibid.

1 Data taken from the “Heti Vilaggazdasag,”
Feb. 10, 1990, p. 8. (in Hungarian).

132 Tbid.

'3 Interview with U.S. Department of Agriculture
%_USDA), Economic Research Service, Agriculture, and

rade Analysis Division, Apr. 17, 1990.

134 U.S. Department of State Telegram, 1989,
Budaagest, Message Reference No. A-11.

38 FBIS, Daily Report: Eastern Europe, Jan. 19,
1990, pp. 17, 18.

13 Ibid

'37 For a time series on official Hungarian statistics
on the country's hard currency transactions and debt
from 1970 through 1988, see FBIS, Daily Report:
Eastern Europe, Dec. 18, 1989, pp. 65, 66. For an
estimate of the 1989 current account deficit and its
causes, see article by K. Okolicsanyi “Growing Shortage
of Convertible Currency,” in RAD Background Report
(Hungary), RFE/RL, Dec. 29, 1989, pp. 1. 2.



large deficit in hard currency tourism.'3 The
gross debt increased from $17.3 billion at yearend
1988 to $20.7 billion at yearend 1989, and the
net debt from $11.1 billion to $15.0 billion.13¢

Hungary’s surplus in trade with members of
the Council for Mutual Economic Assistance
(CMEA) was an estimated 1.0 billion rubles
during 1989.'% The reasons for the surplus,
according to Hungarian sources, were failure by
some CMEA partners to deliver products, a
switch of domestic demand from CMEA to
Western suppliers, and lack of funds by some
Hungarian enterprises to pay for their scheduled
imports.'4? The authorities expressed their wish
during 1989 to place Hungary's CMEA trade on
a hard currency basis and to make the country
less dependent on the CMEA energy system.'42

Economic policies

Hungary made significant strides during 1989
in introducing a market economy and attracting
Western capital into the country. Under new
legislation, state-owned companies began to be
transformed into limited liability and joint-stock
companies.'¥3  With the development of a
commercial banking and credit system, the state’s
role in allocating investment resources had been
curtailed.#4 Although high producer subsidies
signaled hesitation on the part of the authorities
to liquidate unprofitable industrial enterprises,
consumer subsidization was further reduced, and
more prices and wages were deregulated.¥5 A
new law gave workers the legal right to strike.148

New measures of trade liberalization released
40 percent of the country’s hard currency imports
from state licensing requirements.’#? Legislation
facilitated the repatriation of profits of Western
firms in hard currency and allowed for the direct

138 bid.

'3 FBIS, Daily Report: Eastern Europe, Dec. 18,
1989, p. 66, and Mar. 2, 1990, p. 25.

140 FBIS, Daily Report: Eastern Europe, Jan. 4,
1990, pp. 39, 40.

41 Ibid.

142 Ibid. Currently, imports from the Soviet Union
account for 60-70 percent of Hungary's energy needs.
FBISS6, Daily Report: Eastern Europe, Dec. 1, 1989,

p. 86.

In trade with Poland, Hungary registered a surplus
of 67.7 million rubles during 1989. The protocol signed
in 1989 calls for the settlement of balance in dollars in
bilateral trade by June 30, 1991, Business Eastern
Europe, Apr. 23, 1990, p. 138.

43 Joint Publications and Research Service (JPRS),
JPRS Report: Eastern Europe, Mar. 2, 1989, pp. 1-48.

44 FBIS, Daily Report: Eastern Europe, Mar. 13,
1989, p. 15.

145 See U.S. Department of State, Hungarian
Economic Reform: Status and Prospects, Sept. 1989,

pp. 8, 9.

‘48 FBIS, Daily Report: Eastern Europe, Mar. 31,
1989, pp. 34, 35.

V47 U.S. Department of State Telegram, 1989.
Budapest, Message Reference No. A-11. Form Jan. 1,
1990, 65 percent of the imports became exempt from
state licensing requirements. (Interview with the
Hungarian Commercial Counselor, Embassy of Hungary,.
May 29, 1990).

purchase of Hungarian production assets.’48 In
November 1989, the First Hungarian Fund was
established to pool private and corporate capital
for investment in small and medium-sized
companies, in existing or planned joint
ventures.'®  Subscribers to the $80 million
capital subscription included the International
Finance Corporation, the Hungarian National
Bank, and a number of United States and
Canadian financiers.0¢ The number of joint
ventures was 1,000 at the end of 1989, up from
288 at the end of 1988.15!

The higher-than-anticipated budget and
current account deficits made negotiations for a
new, extended standby agreement with the
International Monetary Fund (IMF) difficult
throughout the year under review.52 But at the
end of 1989, the Government adopted a new
program to reduce both the domestic and
external imbalances during 1990.1%

Summary

Although the economies of both Poland and
Hungary deteriorated in many respects during
1989, the transformation of these two countries
into market economies made significant headway.

14 The implementation of the new legislation ran
into difficulties because it was not clear who had the
right to sell state property and at what price. For
descriptions of the problems and controversy surrounding
the transfer of state into private property in Hungary, see
the British journal Economist, Aug. 26, 1989, pp. 36,
37, and FBIS, Daily Report: Eastern Europe, Nov. 20,
1989, pp. 29-32.

espite these problems several transactions were
successfully concluded. See FBIS, Daily Report. Eastern
Europe, Aug. 3, 1989, pp. 26~28, and Aug. 23, 1989,
p- 35. Business Eastern Europe, Dec. 4, 1989, pp. 385,
386, FBIS, and Daily Report: Eastern Europe, Jan. 9,
1990, pp. 27, 30, and Jan. 24, pp. 33, 34.

149 Karoly Okolicsanyi, “Western Capital Discovers
Hungasnry," Report on Eastern Europe, Mar. 23, 1990,
pp. 18-21.

1%0 [bid. A second investment fund, called the
Hungarian Investment Fund, was established by British
investment managers. The shares were oversubscribed at
$126 million. The establishment of a third investment
fund called the Central European Development
Corporation was announced in January, 1990. Its
planned capital subscription is $250 million. Among its
main contributors are Ronald Lauder, Chief Executive
Officer of Estee Lauder, the cosmetics manufacturer.
;Il')q(t’al capital subscription was $0.5 billion in early 1990.

id.

%1 U.S. Department of State Telegram, 1990.
Washington, Message Reference No. 006531.

182 For details on negotiations between IMF and
Hungarian officials during 1989 see article by K.
Okolicsanyi, “IMF Forces Economic Changes on
Hungary,” in Hungarian Situation Report, RFE/RL,
Jun. 1, 1989, pp. 15 17; FBIS, Daily Report: Eastern
Europe, Jun. 8, 1989, pp. 52, 53; Jun. 8, 1989,
pp- 61, 62; and Aug. 16, 1989, pp. 23, 24.

183 The new program intends to contain inflation,
strengthen economic activity, reduce government
expenditures, attract further foreign investment, and
continue the process of privatization and economic
liberalization. The new program apparently satisfied IMF
officials, since the IMF concluded a new standby
agreement with Hungary on Mar. 14, 1990. (Interview
with IMF Public Information Office, Apr. 9, 1990.)
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The direction of change was similar in the rest of
Eastern Europe, marking the year 1989 as one of
historic significance. The successful impleme-
ntation of economic reforms, combined with the
improvement of commercial relations with the
Western industrial democracies are expected to
enhance the future importance of Eastern Europe
in the world trading system.

United States-Mexican Trade and
Investment Facilitation Talks

In October 1989, President Bush and
Mexico’s President Salinas signed an agreement
to facilitate talks between the two countries on
trade and investment issues. Formally titled the
“Understanding Between the Government of the
United Mexican States and the Government of
the United States of America Regarding Trade
and Investment Facilitation Talks” (TIFTs), the
agreement established a negotiating process for
dealing with trade and investment issues. Rather
than merely providing a forum for talks on these
issues, however, the mandate of the TIFTs is for
the conduct of comprehensive negotiations to
expand trade and investment opportunities. 154

The TIFTs were preceded by a bilateral
understanding reached in 1987 that established a
formal mechanism to govern bilateral commercial
relations.’®s The earlier understanding provided
mechanisms for the countries to consult on trade
issues, to resolve trade disputes, and to negotiate
the removal of trade barriers. Under this
understanding, a number of consultations were
held, working groups were created to deal with
specific trade and investment issues, and five
binational technical groups were established to
promote a closer working relationship between
the two countries and to facilitate commerce.158

The TIFTs understanding states that the
negotiations should focus on specific product
areas and on broader issues such as services,
intellectual property rights, technology,
investment, distribution problems, and tariff and
nontariff barriers to market access. The
understanding also represents a significant
departure in the methodology to provide
background information and data for use by both
countries in these negotiations. Binational teams
of government experts will gather, analyze, and
review the trade and investment data to be used
as the basis for negotiations in order to “facilitate
a resolution of issues before negotiators are called
to the table.”'57 To further expedite negotiations
under  the TIFTs, a timetable was

134 See USITC, Review of Trade and Investment
Liberalization Measures by Mexico and Prospects for
Future United States Mexican Relations, USITC
Publication 2275, April 1990, p. 2-6.

1% Ibid., p. 2-3.

%8 For more information on this understanding see
Ibid., p}) 2-3 to 2-6.

187 Journal of Commerce, Nov. 8, 1989.
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established to mark progress of the talks. In
meeting a deadline set for November 1989, the
two countries agreed on topics that would be the
subject of initial negotiations. Expanding trade
and investment in petrochemicals was one topic,
and product standards the other. Subsequently,
in December 1989, binational teams began
discussions on each nation’s product standards
and technical regulations as well as testing and
certification systems. Under the TIFTs mandate,
the team is scheduled to issue a report in March
1990.58 Further sessions of the TIFTs were also
scheduled for 1990.159

Malta Summit Meeting

United States-Soviet trade relations were
characterized by a concerted effort to expand
and facilitate trade flows. A trade agreement was
an important topic of discussion at the summit
meeting in Malta between President Bush and
President Gorbachev during December 2-3,
1989. At the summit, the two leaders agreed to
undertake negotiations to draw up a trade
agreement with the goal of completing such an
agreement by the subsequent summit meeting
planned for late June 1990 in the United
States. 160 :

An important element of the trade agreement
would be mutual extension of MFN treatment. 6!
At the summit, it was noted that to obtain
approval of the U.S. Congress for granting MFN
status through a Jackson-Vanik waiver, the Soviet
Union would have to relax its emigration
restrictions. 82 Other trade-related topics covered
at the summit included expanding U.S.-Soviet
technical cooperation on economic matters.

168 USITC, Review of Trade..., p. 2-6.

8% Further information on United States-Mexican
trade issues is in chap. 4 of this report.

160 White House fact sheet on the President’s
initiatives during his meetings with Chairman Mikhail
Gorbachev of the Soviet Union at Malta, Dec. 4, 1989.

161 At the request of the Senate Committee on
Finance, the USITC conducted a survey of U.S. business
persons, government officials, scholars, and other
exgerls on US-Soviet trade to get their views on granting
MFN status to the Soviet Union. The findings of this
study are reported in Survey of Views on the Impact of
Granting Most Favored Nation Status to the Soviet
Union, USITC publication 2251, January 1990.

182 Section 402 of the 1974 Trade Act is known as
the Jackson~Vanik amendment. Under its provisions,
products from a nonmarket economy couniry may not
receive MFN treatment and the country may not

articipate in U.S. financial credit or guarantee programs
in the President determines that the country denies its
citizens the right opportunity to emigrate; imposes more
than a nominal tax on visas or other documents required
for emigration; and imposes more than a minimal levy,
fine, or other charge on any citizen as a consequence of
the desire to emigrate. (19 U.S.C. §2432(a)(1), (2),
and (3)) Products of nonmarket economy countries may
be eligible for MFN treatment and for U.S. financial
programs and the President may conclude a commercial
agreement with a NME country only after the President
submits a report to Congress indicating that the country
is not in violation of the preceding conditions.
(19 U.S.C. §2432(b))



President Bush proposed accomplishing this
through “economic projects” on finance,
agriculture, statistics, and small business
development, as well as establishment of a stock
exchange, changes in budgetary and tax policy,

and introduction of an antimonopoly policy. He ‘

also suggested that the two countries discuss a
bilateral investment treaty that would protect U.S.
businesspersons wishing to invest in the Soviet
Union, and offered to explore with the U.S.
Congress lifting statutory restrictions on export
credits and guarantees, another action that
requires a Jackson-Vanik waiver.

After the summit, the President announced
that he would support granting the Soviet Union
observer status at the GATT at the conclusion of
the Uruguay Round and urged that the Soviet
Union immediately begin making its market more
compatible with the GATT by moving toward
establishing prices at the wholesale Ilevel.
President Bush also suggested that ties between
the Soviet Union and the OECD be improved and
that East-West economic cooperation be
furthered through the Conference on Security
and Cooperation in Europe (CSCE) process.
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Chapter 2

The General Agreement on
Tariffs and Trade and the Tokyo
Round Agreements

Introduction

In 1989, the stalemate from the 1988
Montreal Midterm Review! was resolved, and
many national positions were identified in the 15
negotiating groups of the Uruguay Round, the
eighth round of multilateral trade negotiations
conducted since the inception of the General
Agreement on Tariffs and Trade (GATT).2 The
term GATT has come to refer to both a
multilateral agreement and an organization.?
Thus, the GATT is both a comprehensive set of
rules governing most aspects of international
trade and a forum sponsoring discussions and
negotiations of any and all trade-related concerns
members may raise.

Administration and governance of the GATT
are conducted by the Contracting Parties* and the
Council of Representatives (the Council).5 The
Contracting Parties and the Council also oversee
implementation of the Tokyo Round agreements.
The Contracting Parties meet annually to oversee
the operation and direction of GATT. The
annual sessions provide a forum for review of
GATT activities pursued during the preceding
year and for decisions on work for the following
year. In the interim, the Council usually meets
monthly to oversee virtually all GATT activities
and to act on behalf of the Contracting Parties on
both routine and urgent matters. Proposals are
debated at Council meetings until consensus on a
course of action is reached. Work is then
parceled out to committees or specially created

1 All but four of the negotiating proposals of the 15
groups were agreed upon at the Montreal meeting. Areas
of disagreement were agriculture, intellectual property
rights, safeguards, and textiles. Formal approval of the
other proposals was postponed until agreement could be
reached in April 1989 on these outstanding issues. See a
detailed report on the Montreal Ministerial and the
points of debate in ch. 1 of last year's report, USITC,
Operation of the Trade Agreements Program, 40th
Report, 1988, USITC Publication 2208, July 1989.

2 Negotiated in 1947 among 23 countries, the GATT
had a membership of 97 countries at the end of 1989,
with several more countries seeking to accede.

3 In this chapter, the acronym “GATT,"” as
commonly used, refers not only to the agreement but
also to the secretariat and bodies administering it and to
the whole of trade-related activities carried out under its
auspices. The use of the term “General Agreement”
refers solely to the actual legal document.

“ In this report, the conventional practice is followed
of using the term “Contracting Parties” (capitalized) to
refer to the parties to the General Agreement acting
fom}ally as a body. References to individual contracting
parties, or to several contracting parties, are lowercase.

® The Council is the Contracting Parties’
intersessional body; it meets on average nine times
annually, and is the central body directing GATT
activities.

bodies. Figure 1 presents the organizational
structure of the GATT.

This chapter reports on 1989 developments in
the Uruguay Round negotiations, activities of the
GATT Contracting Parties, the Council, and the
committees of the GATT, and actions taken
under GATT articles. The final section reviews
the activities of the bodies responsible for
implementation of the Tokyo Round agreements
covering nontariff measures and certain sectors
(aircraft, meat, and dairy products).

GATT Activities During 1989

In 1989, the groups formed to conduct the
Uruguay Round negotiations continued to employ
significant resources of the country delegations
and the GATT Secretariat. Thus, many regular
and routine functions of the GATT were
discontinued or de-emphasized compared with
previous years. However, two major institutional
changes—among the first concrete achievements
of the Uruguay Round—were adopted by the
GATT Council on April 12, 1989. Streamlined
dispute settlement procedures and a newly
created Trade Policy Review Mechanism (TPRM)
had been agreed to in the December 1988
Midterm Review. The new dispute procedures are
designed to ensure timely and efficient dispute
settlement in GATT while the review mechanism
is a new device for encouraging greater
compliance with GATT rules. Also, one new
member, Bolivia, acceded to the GATT in 1989,
bringing to 97 the total number of contracting
parties.S

Uruguay Round Negotiations

A meeting of GATT trade ministers held in
Punta del Este, Uruguay, on September 15-20,
1986, initiated the Uruguay Round of Multilateral
Trade Negotiations (MTN). The resulting
ministerial declaration scheduled 4 years of
negotiations in which participants are expected to
consider proposals to improve the GATT rules,
notably those covering agriculture, subsidies,
safeguards, dispute settlement, and nontariff
measures (NTMs). New areas of negotiation on
services, intellectual property rights, and
investment measures were also included.

A special administrative structure was set up
to administer the Uruguay Round negotiations. Its
groups and subgroups set their own schedules of
frequent meetings which national delegates
attend. The Punta del Este ministerial declaration
established a Trade Negotiations Committee
(TNC) that began meeting before the end of
1986 to initiate its task of coordinating negotiating

® The terms of Costa Rica’s accession to the GATT
were agreed to on Nov. 20, 1989. On November 24,
Costa Rica signed the Protocol of Accession. It will
become a contracting party of GATT 30 days after the
Costa Rican Legislative Assembly ratifies the protocol.
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Figure 1
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activities. The TNC is responsible for oversight of
every aspect of the negotiations. Also formed
were a Group of Negotiations on Goods (GNG)
and a Group of Negotiations on Services (GNS),
and a Surveillance Body that oversees the
ministers’ commitment to standstill and rollback
of protectionist measures. All three groups report
to the TNC. Fourteen negotiating groups report to
the GNG. The GNS and the Surveillance Body do
not have subgroups. The following sections report
on the discussions occurring in the TNC, GNS,
the Surveillance Body, and the 14 topic groups
which report to the GNG.

Trade Negotiations Committee

The TNC met in April 1989 to reconcile the
four areas that had not been agreed to in
Montreal at the December 1988 Midterm
Review. After intensive negotiations, the
delegates did achieve agreement on negotiating
plans for agriculture, intellectual property,
safeguards, and textiles. The completion of the
Montreal package was deemed “good for the
multilateral system” by Arthur Dunkel, chairman
of the TNC and Director-General of the GATT
Secretariat.? In July, the TNC approved a
timetable for the duration of the Uruguay Round.
The final ministerial meeting will be held in
Brussels, Belgium, from November 26 to
December 8, 1990. Dunkel also proposed a
three-phase work schedule to be followed for the
timely completion of the trade round. Phase 1
occurred between September and December
1989, when delegations tabled their national
positions in the various negotiating groups. During
phase 2, running from January to August 1990,
the objective is to reach a broad agreement in
every group. The final phase, the period up until
the final ministerial, will be devoted to “polishing
" up” the agreements and preparing the necessary
legal documents for final adoption.8 At the TNC's
10th meeting of the Uruguay Round in December
1989, several participants reiterated their
commitment to the success of the trade round
and to the multilateral trading system. Some
participants were concerned that progress in the
diverse negotiating groups lacked balance. In
general, though, the scene was set for the major

push necessary to secure substantial results in

every area.?

Surveillance Body

GATT members viewed the development of
protectionism since the end of the 1970s as
necessitating the adoption of firm standstill and
rollback commitments that would go beyond
simple efforts by governments to do their best to
avoid introducing or maintaining protectionist

7 GATT, News of the Uruguay Round of Multilateral
Trade Negotiations (NUR), No. 26, Apr. 12, 1989. .

¢ GATT, NUR, No. 30, Aug. 3, 1989.

8 GATT, NUR, No. 33, Jan. 11, 1990.

measures.'® The Surveillance Body is responsible
for overseeing these standstill and rollback
commitments. Participants may bring actions or
measures taken by their own governments or by
other members to the attention of this body
through a process of written notifications.!

In 1989, the body continued to consider
notifications regarding breach of standstill
commitments and received a revised rollback
offer from the European Communities (EC). At
the May meeting two notifications were received:
Argentina reported the increase in U.S. subsidies
for agricultural products and Australia reported
the imposition of higher Swedish levies on sheep
meat. Both countries maintained that the actions
violated the standstill commitment. In addition,
several delegations expressed concern about the
possible harm to the multilateral trading system
from the implementation of the so-called “Super
301" of the U.S. Omnibus Trade and
Competitiveness Act of 1988 (the Trade Act.)2
In July, discussion continued to focus on the U.S.
Super 301 provision; the United  States,
meanwhile, declared its strong commitment to the
round. In addition, the United States expressed
its apprehension about the “Television Without
Frontiers” directive approved by the EC
Parliament. The United States claimed that by
reserving broadcast programming for European
films, the directive discriminated against
non-European nations, a position which is
inconsistent with EC GATT obligations. 13

No new standstill Notifications were received
by the Surveillance Body at the November 1989
meeting. However, several delegates drew
attention to a number of issues under the “early
warning” system.'* Also, the EC announced a

9 GATT Ministerial Session—Background Notes,
GATT Press Release No. 1395, Sept. 10, 1986,

PP. 2-3.

1 Notifications so addressed to the Surveillance Body
are then circulated to all participants, along with any
comments or other factual information received.
Procedures on rollback commitments operate in a similar
fashion except that consultations concerning a possible
rollback commitment are undertaken by interested parties
and the results reported to the Surveillance Body. “The
Uruguay Round—Decisions of 28 January 1987,” GATT
press release No. 1405, Feb. 5, 1987, p. 4.

2 GATT, NUR, No. 28, May. 26, 1989.

3 GATT, NUR, No. 29, July 7, 1989.

4 For measures that are under consideration but
have not been adopted by national legislatures, the
Surveillance Body serves as a forum where delegations

"can voice their concern and possibly head off any

measures that might undermine the Uruguay Round or
the GATT. The specific measures discussed in
November were (1) Brazil and India both protested their
countries being named to the priority watch list under the
US Special 301 provision dealing with intellectual
property. (2) Chile warned that the U.S. Senate draft
proposal for the extension of restrictive “quality control”
measures for various fruit (kiwis, peaches, pears,
nectarines, and plums) would violate the standstill
agreement. (3) Australia questioned whether several EC
agricultural measures would contravene the standstill
accord. (The specific measures cited were the increases
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revised rollback offer's which contained the
abolition of a large number of QRs maintained by
member states. Although, the offer was
unconditional, the Community claimed that
similar commitments by other participants would
be needed to ensure implementation of the
rollback commitment.'® The only other rollback
offer to date was made by Japan in October 1988.
Consultations continued in 1989 between Japan
and Hong Kong involving the Japanese
prior-confirmation system on silk fabrics. No
action has been taken, though, on either rollback
offer.

Group of Negotiations on Services!”

The objective of the services negotiations is to
establish a multilateral framework agreement that
would ensure transparency (openness),
predictability, and nondiscrimination in the
services arena, thereby contributing to the
liberalization and expansion of international trade
in services, currently not covered by the GATT.
Discussions in this group revolve around a
number of issues: (1) sector coverage,'® (2)
definition of trade in services,'® (3) application of

1—Continued
in processing aids for dried grapes, the one-percent
increase in dairy production quotas eligible for price
support, consideration of import securities affecting peas
and beans, and a proposal that subsidies be paid to
encourage conversion from surplus production to
previously unsubsidized products.) (4) A delegate from
Argentina noted that it considered the EC's increase in
price supports for certain corn production a breach in the
commitment. (5) Finally, the £C expressed concern over
Brazil’s increased export taxes on the vegetable fibre
sisal. GATT, NUR, No. 33, Jan. 11, 1990.

'® In March 1988, the EC submitted the first rollback
offer. The offer proposed the elimination of over 100 of
the EC’s quantitative restrictions (QRs) covering a
vari?etyl l?t;‘l industrial and agricultural products.

id.

'7 For further discussion on Uruguay Round
developments related to services see ch. 3.

'8 Even though the Montreal framework declared that
“work should proceed without excluding any sector of
trade in services,” the exclusion of certain sectors may
arise “for certain overriding considerations.” Most debate
on sector coverage has been generated over the starting
point for liberalization, i.e, should the total sector be
liberalized with some exceptions, or should the status quo
be accepted and then certain sectors be liberalized.
GATT, NUR, No. 27, Apr. 24, 1989.

'? Developing and developed countries are at odds
over defining “trade in services.” Many developing
countries contend that negotiations should exclude both
“internal” trade and the production and distribution of
services within national frontiers. Conceptually, this
narrow definition would only cover those service goods
that physically cross borders, such as postal services or
telecommunications. In monetary terms, the amount of
trade affected would be about $100 billion. United
Nations Conference on Trade and Development
ggg;CTAIg , Uruguay Round Papers on .sPelected Issues,

, p. 63.

Conversely, several developed countries maintain that
the broadest definition should be employed to achieve
effective market access. Types of transactions denoting
international trade in services involve cross border supply
of the service, cross-border movement of consumers, a
commercial presence or establishment, and the
movement of personnel essential to the supply of the
service. (Establishment means that foreign service

20

GATT principles,?® (4) labor mobility,2! (5)
developing countries’ concerns,?2 and (6) the
mechanics of liberalization.23

¥W—Continued)
operators would have the right to establish an office to
produce a service in the host country or to otherwise
facilitate its entry abroad.) This all-inclusive definition
would cover basically all international service
transactions mounting to trillions of dollars. .

20 Since the nature of trade in services and trade in
goods are different, the dele%_ales in Geneva are debating
the applicability of such GATT principles as
transparency, nondiscrimination, and national treatment
to a services agreement. One basic distinction between
the goods and services sectors pertains to the protective
instruments employed in each area. Traded goods
depend on tariffs and other import restraints applied at
the border to control their flow or to influence their price
in the marketplace. In services, since there are no
tariffs, protection usually takes the form of
discriminatory regulations on licensing and activities or
restrictions on the establishment or on a foreign supplier.
Justification for preventing freely traded services
incorporates such arguments as protection of
employment, infant industries, consumers, and legal
entities; national security; and exchange-rate and
balance-of-payment considerations. Due to the
complexity of services trade protection, a simple
application of GATT principles seems infeasible. GATT,
GATT Focus, No. 60, March/April 1989.

21 The negotiations on services connect international
factor mobility with international trade to a much greater
degree than any negotiations on trade in goods. Many
services require physical proximity of the provider of the
service to the user. In this context, a services agreement
will need to address labor relocation and subsequent
immigration problems. For a more detailed discussion on
labor mobility, see Jagdish N. Bhagwati, The World
Bank Economic Review, vol. 4, No. 4, September 1987.
Developing and developed countries differ over the types
of labor that should be allowed more liberalized
movement. Most developed countries support freedom of
movement for skilled and professional workers,
accomplished through an accreditation process. On the
other hand, developing countries desire more mobility for
their essentially unskilled labor force. Developed
countries are concerned that this added freedom could
undermine unions and hinder immigration laws.

22 The importance of services trade is signified by its
sheer volume. In 1988, exports of services totaled $505
billion. (GATT, International Trade 88-89, vol. 1,
1989.) Most developing and developed countries agree
that the service sector contributes to economic
development. However, divergence occurs over whether
the mere liberalization of services will contribute to the
economic development of developing countries. Since
many developing countries do not have viable service
industries, they perceive their benefits from liberalization
to be minimal; therefore they are demanding concessions
from developed countries.

To promote development in exchange for
liberalization of the sector, developing countries have
proposed the “adoption of an unconditional
most-favored-nation clause,” which would automatically
extend advantages to all members of an agreement; the
encouragement of the transfer of technology, with priority
attention to those sectors in which developing countries
are competitive (i.e., labor intensive ones); and “relative
reciprocity” whereby a link is established between the
Jevel of concessions and the level of development.
(Mexico advocated this concept because there can not be
equal treatment among unequal partners.) GATT, GATT
Focus, No. 60, Apr./May 1989. (Transfer of technology
in services does not have the same connotation as in -
investment. Services technology transfer refers to job
training, expertise, information handling, etc. Investment
transfers refer to specific products or processes. See
section below on trade-related investment measures.)

2 Measuring the exchange of concessions and
benefits in a services agreement will be difficult since the



In late April, the group decided to devote the
next three meetings to an examination of the
implication and applicability of the above issues to
specific sectors. The group agreed to address the
telecommunications®® and construction sectors?s
in June, transportation?® and tourism?? in July,

P_Continued
negotiations deal with concepts, i.e., labor mobility, and
regulations and not dollars and cents. The GATT
Secretariat recently estimated the amount of world
exports of services. However, the report cited various
measuring difficulties, such as the United States lack of
statistics for banking services. Therefore, a mechanism
will need to be devised to define and ensure an overall
“balance” to the liberalization process.

24 In discussing telecommunications in June, the
difference between the basic network (in most cases

dominated by a state-controlled or owned monoppl? and

the enhanced, value-added network was emphasize
(The enbanced network includes services like teletext,
electronic mail and remote data processing, which use
the basic network.) Many delegations believe the new
framework of disciplines should only apply to the

enhanced services sector since a close relationship exists
" in the basic network between the sale of goods
(telephone equipment, for instance) and the provision of
services in this area. To ensure openness in this sector,
the group emphasized the need for publicizing the
activities of the many national regulato?/ bodies and
establishing national enquiry points for foreign suppliers
to access information relating to regulations.

2 During the talks on the construction industry,
background material revealed that the value of
construction contracts awarded to the top 250
international contractors in 1987 was $74 billion with a
further $4 billion in desig; contracts. (GATT, NUR,
No. 29, July 7, 1989.) The major issue in construction,
is labor mobility. Developing countries favor free labor
movement for both skilled and unskilled while developed
countries worry about how labor mobility would affect
immigration laws. With the numerous regulations for
construction at all levels of government—Federal, State,
and local—developing countries are also concerned about
the resources that would be required to construct a
sophisticated system of enquiry points. In addition, the
arplication of national treatment would be an important
element for the multilateral framework, since the industry
does have subsidization, local content rules, local
personnel recruitment, and government procurement.

28 The discussion of transportation was mainly
confined to air transport and maritime sectors with
surface transport and multimodal transport mentioned
briefly. In 1988, the United States was the largest
Frovider of scheduled air services carrying L})assen ers,
rei%t. and mail, followed by the Soviet Union, Japan,
the United Kingdom, and France. This sector is highly
regulated and subject to many bilateral agreements
negotiated under the 1944 Chicago Convention, that
dictates airline access to routes and airports and is
founded on the principle of national sovereignty over
airspace. With this in mind, many delegates argued that
principles like nondiscrimination and national treatment
could not be applied in the present system. They felt that
the bilateral agreements were becoming more liberal and
should not be challenged or undermined by new
multilateral decisions. Other participants believed the
current system was 100 restrictive and, in the long run,
should not be eliminated from coverage under a services
agreement. There was widespread agreement that some
aspects of the industry could be covered by the Montreal
decision. These included ground handling services,
charter aviation, and computer reservation systems.

The maritime sector is also highly regulated by a
mixture of liner conferences (groups of companies fixing
tariffs on regular shipping routes), the UNCTAD Liner

and professional2® and financial services,2®
including insurance® in September.

2—Continued
Code (freight sharing business between pairs of
developed and developing countries), and cabotage
(reservation of coastal shipping for national flag carriers
and, often, crews and ships of national origin), which
would be difficult to cover in a multilateral services
agreement. Participants differed over how to liberalize
the industry, with some emphasizing that existing
regulations promoted national security interest, national
shipping capacities, and standards of safety which should
not be subject to any multilateral framework. On the
other hand, some delegations believed the system was
restrictive, inefficient, and led to unnecessarily high
transport costs. These countries felt that the sector
should not be excluded from a longterm agreement.

27 The tourist industry is estimated to represent the
largest industry in the world with total sales, in 1987, of
$1.9 trillion. (GATT, NUR, No. 30, Aug. 3, 1989.)
Since governments openly attempt to attract tourists, the
industry is far less regulated than the sectors the group
had already discussed. However, some regulations do
exist that affect individual tourists (visa or currency
restrictions) and the activity and ownership of enterprises
(tour operators, travel agents, hotels, and catering
services.) The major issue discussed concerned labor
mobility.

2 Internationally “traded” professional services
include accounting, legal, management, advertising,
health care, architectural, engineering, and software.
The nature of trade may be cross-border (via computer
terminals, for instance, or through the travel by the
suppller or customer) or through local commercial
presence. Regulation exists for various reasons:
consumer protection, promotion of domestic business and
local employment, the need to manage foreign exchange,
and preservation of cultural identity. A key issue debated
was the practice of discrimination on the basis of
nationality and the recognition of foreign qualifications in
order to practice.

2 Financial services include banking, insurance, and
security-related services. Some participants noted that
the banking and securities sectors should be considered
in two parts; first, in regard to financial flows, and
second, in the context of establishment or commercial
presence. These sectors are also highly regulated since
they represent instruments of national and international
economic management—monetary and fiscal policies and
debt management—which require prudent supervision.
Many participants stressed the importance of maintaining
the integrity of the regulatory systems, since liberalization
could lead to more regulation instead of less. In recent
years, substantial deregulation and liberalization has
occurred in the financial services sector in both
developed and developing countries. Nevertheless, a
number of delegations considered many regulations as
still restrictive and capable of discipline in a multilateral
framework. For example, some participants felt that the
regulations affecting establishment, acquisition of
domestic enterprises, and the operation of foreign-owned
banks and security houses are overly restrictive.

% Total premiums paid in 1987 for both life and
nonlife insurance was estimated at $1,070 billion.
(Companies in North America garnered 40 percent of the
business, in Europe over 30 percent, in Asia 25 percent,
and developing countries 5 percent. Background material
presented to the group as cited in GATT, NUR, No. 31,
Oct. 16, 1989.) Again, this sector is highly regulated,
partly to protect consumers and partly because insurance
premiums provide major sources of investment funds.
While some participants believed that the integrity of the
national insurance sector could be undermined by
multilateral liberalization, others realized that the
industry could benefit from liberal trade principles.
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Switzerland®' and New Zealand® were the
first two delegations to table proposals in 1989 on
the overall structure and mechanism for a services
agreement. In October 1989, the United States
presented its near-complete draft legal text of a
framework agreement.3 In general, the U.S. plan
was widely accepted, its only major criticism being
its apparent lack of reference to developing
countries’ concerns. -India and a number of other
participants felt the U.S. plan did not specifically
address the issues of promoting services in
developing countries and increasing their export
earnings in this sector.34 Singapore3® and Korea3?

3" The Swiss plan envisaged a three=part “General
Agreement on Services (GATS)” with general provisions
applicable to all commercial services including an
obligation to negotiate; an agreement on immediately
applicable achievements; and provisions on the long-term
process of progressive liberalization including binding.
An initial level of commitments affecting several
commercially important services would be negotiated in
the short term while eventual progressive liberalization
would be achieved through successive inclusion of
different sectors subject to the rules and disciplines of the
agreement. GATT, NUR, No. 31, Oct. 16, 1989.

32 A “GATS" was also suggested by New Zealand
consisting of generally applicable rules and individual
country schedules of reservations and concessions. The
list of reservations would allow each signatory of the
agreement to indicate those areas-~sub—sectors or
activities—where the obligations of framework would not
be applied immediately. Reserved areas would be
gradually eliminated through successive negotiating
rounds, and eventually bound. The New Zealand plan
would cover all traded or tradeable services and could
entail an “entry fee” through an assessed, balanced
initial level of agreements.

3 The U.S. plan would cover all services except
those specifically excluded in national schedules. A
number of market-access provisions were
addressed—establishment, cross-border provisions of
services, temporary entry for service providers, and
licensing and certification. Further articles incorporated
national treatment, nondiscrimination, domestic
regulation of services, transparency, payments and
transfers, short-term measures for balance of payments
reasons, and general exceptions. A Commitiee on Trade
in Services would be established as well as dispute
settlement procedures. Signatories would be able to
reserve certain provisions and particular sectors plus list
additional commitments, protocols, or special
arrangements they wish to participate in. The effective
date of the proposal is January 1, 1992 and would be
subject to further negotiations in 3 years to increase the
coverage and reduce the number of reservations.

34 GATT, NUR, No. 32, Nov. 21, 1989.

3 Singapore's proposal emphasized the development
considerations of developing countries and recommended
these countries would have a longer time period to
implement any framework, would give preference to
domestic service providers over external suppliers, and
would provide incentives for domestic services providers.
It also suggested a safeguard provision against
detrimer}lal corporate practices of foreign service
companies.

% Korea also advocated a “General Agreement on
Trade in Services” approach for liberalizing the services
sector. The Korean plan would involve two stages: initial
commitments made by the end of the Uruguay Round,
then, periodic negotiations thereafter to widen the
coverage of the agreement. Other provisions that should
be included in an accord, along with the “Montreal
principles,” would cover subsidies and countervailing
measures, government procurement, antidumping,
dispute settlement, and obligations of local governments.
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also submitted their proposals while Austria and
the EC offered their ideas on certain elements
that would form a services agreement.3? Brazil38
and Japan3® tabled their proposals during the
November meeting.

In December, the chairman presented a draft
text of a services framework agreement, which
was a compilation of proposals, papers, and
communications from various countries. The
draft was divided into three sections with a
possible fourth covering institutional aspects of a
future framework. The scope of the agreement
and the definition of trade in services was
outlined in section one. Part two described the
“Montreal principles”4? while the third section
detailed the coverage of the agreement, the
modalities of progressive liberalization (initial
commitments and the mechanics of
liberalization), and sectoral annotations for
interpreting and clarifying the framework. The
draft was generally accepted with some
participants expressing disappointment over the
numerous areas of disagreement*! and the lack of
consideration for development interests. In 1990,
the participants will be negotiating from the
chairman’s draft text with the objective of a
broad agreement in services by July 1990.

37 Austria advocated a cautious approach to
progressive liberalization with additional negotiating
rounds 1o open new seclors, to cover more transactions,
and to reduce regulations. On the role of
nondiscrimination in a services agreement, the EC
suggested that a balance between the rights and
obligations granted under an accord and the benefits
gained should hinge on each signatory assuming an
appropriate minimum—though not similar—level of
mutual obligations leading to overall reciprocity. A
specific provision of the EC communication would allow
more rapid liberalization for countries of regional
agreements while another would permit a country to
withdraw its commitment to another signatory if that
signatory’s concessions are inadequate.

% Brazil defined trade in services as the cross-border
movement of services, consumers, and factors of
production essential to suppliers. Permanent foreign
direct investment and international immigration would
not be covered. Four basic principles would always
apply: respect for policy objectives, consistency with
development objectives, balance of benefits among
participants, and exceptions. In consideration of
developing countries, the Brazilian submission included
the strengthening of domestic services capacity,
technology transfer, and preferential financial
mechanisms.

% Japan considered the major objective of an
agreement 1o be an increase market access. To realize
this goal, Japan advocated national treatment,
unconditional MFN treatment, and standstill and
rollback of existing regulations through periodic reviews.
Japan opposed the application of a reciprocal market
access approach.

“® In the Montreal accord, delegations agreed to
examine the following principles in respect 10 a services
agreement: transparency, progressive liberalization,
national treatment, MFN/non-discrimination, market
access, increasing participation of developing countries,
safeguards, exceptions, and regulatory situations.

4! There were 160 brackets in the text which signified
areas of disagreement.



Group of Negotiations on Goods

During 1989 the GNG discussed issues raised
by the 14 topical negotiating groups whose
activities it oversees. In July, the GNG group
reviewed the progress of the Uruguay Round
negotiations under part I of the Punta del Este
declaration.42 TNC Chairman Dunkel noted that
activity in the groups had accelerated in previous
months after the relatively slow start following the
conclusion of the TNC meeting in April. Dunkel
also stressed the need for all delegates to signify
their national positions in each of the negotiating
groups and urged that intensive negotiations start
by early 1990 to keep the round on its scheduled
completion goal of December 1990. In both the
July and December meetings, some participants
noted the imbalance in the progress of the trade
talks. In particular, they saw issues of special
interest to developing countries taking second
place to the nontraditional areas such as
intellectual property, investment, and services.*®
In December, the continued failure of the Tariffs
Negotiation Group to reach an agreement on the
modality for tariff reductions was noted as a
possible threat to the success of the round.*

The 14 issue-specific negotiating groups report
to the GNG and serve as the negotiating forums
for the various Uruguay Round agenda topics
related to trade in goods. Highlights of the
grcl)ups' activities throughout 1989 are described
below.

Tariffs4s

The negotiating objective for tariffs calls for
the reduction or elimination of tariffs.4¢ The
major issue in the talks is determining the
modality for tariff-cutting, whether by formula or
request-offer.4” The midterm agreement stated

42 Part I of the declaration addressed the objectives,
general principles, and subjects for negotiations and the
standstill and rollback commitments. gee USITC,
Operation Trade Agreement Program, 38th Report,
1986, USITC Publication 1995, 1987, app. A for a copy
of the declaration.

“ GATT, NUR, No. 30, Aug. 3, 1989.

44 See section on “Tariffs” later in this chapter.

48 Tariff-cutting exercises, traditionally featured in
trade rounds, have substantially reduced tariff levels over
the last 40 years. At times, an across-the-board,
tariff-cutting formula was used, with general rules for
departures from the formula. Tariff negotiations entail
binding commitments not to impose tariffs that are above
agreed-upon levels on specific products.

48 An overall goal of the Uruguay Round negotiations
is to increase market access—the ability of a domestic
industry to penetrate a related market in a foreign
country—which can be hampered by various trade
barriers. During the current trade talks, six market
negotiating groups are directly addressing the issue of
increasing access to global markets: tariffs, nontariff
measures, textiles, agriculture, tropical products, and
natural resource-based products.

47 The request-offer negotiating approach involves a
country submitting a request to a trading partner which
identifies the concessions the requesting country seeks
through negotiations. Compensating offers are similarly
tableld 3nd negotiated by the delegates of the countries
involved.

that the target amount of overall reductions
should be “at least as ambitious” as the Tokyo
Round, which was estimated to be 34 percent.4®

In July 1989, the EC4® and Japan$® both
advocated cutting tariffs across-the-board through
the use of a mathematical formula with a
“harmonizing effect” (the higher the rate, the
higher the percentage reduction). Most
participants supported the formula approach,
while the United States reiterated its intention of
pursuing a request-offer approach.

In September, Canada offered a compromise
proposal between the two tariff-cutting
methods.5! Even though many participants
deemed the proposal constructive, the United
States maintained its support of the request-offer
method.52 The chairman of the group, in
consultations with other participants, offered a
possible negotiating framework in October. This
approach specified a tariff-cutting formula
augmented by request-offer negotiations. Several
delegations welcomed the proposal but questions
still remained on how to reconcile the two
approaches.

At an informal trade minister’s meeting in
Tokyo in November 1989, U.S. Trade
Representative (USTR) Carla Hills presented a
new plan to break the tariff negotiations impasse.
Ambassador Hills proposed that all Uruguay
Round participants submit by January 15, 1990,
their initial plans for cutting and eliminating
tariffs. Each participant would be able to choose
the method of reduction as long as the goal of an
average of 33 percent cut in tariffs was reached.
No agreement was reached in Tokyo nor was
there any consensus on the modality for reducing
tariffs by yearend 1989; therefore intensive
informal consultations were planned for the
beginning of 1990.53

40 GATT, GATT Activities in 1979, (Geneva, 1980),
19.
49 The EC advanced a series of reductions, whereby
industrialized and more advanced developing countries
would lower tariffs of 40 percent or more down to a
ceiling rate of 20 pércent, and tariffs below 40 percent
would be reduced between 21 and S0 percent. Developing
countries would bind their tariffs at 35 percent, while
tariffs of less than 35 percent would be reduced
bilaterally. Least developed countries would contribute to
the limits of their capabilities.

% Japan proposed a formula similar to the one used
in the Tokyo Round to cut customs duties of developed
countries by a third as implied in the Montreal decision.
Under the Japanese plan, developing countries would
lower their tariffs in accordance with the general
principles of the Punta del Este declaration and increase
their tariff bindings to the highest level possible.

81 Under the Canadian plan, a formula would be
used to cut tariffs by 32 to 38 percent and would
eliminate duties below 4 percent. The formula would be
supplemented by early request-offer negotiations to
achieve deeper cuts.

82 GATT, NUR, No. 31, Oct. 16, 1989.

83 Informal discussions in January 1990 did provide
agreement on detailed procedures for lowering or
abolishing tariffs. A timetable was established for the
submission of each participant’s proposal for the
reduction, elimination, and binding of its respective
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Nontariff measures

In negotiations on NTMs, the central aim is to
liberalize global market access, either by
multilateral  rule-making, a formula-based
method, or a request-offer approach. Along with
deciding on the method for increasing market
access, the group is discussing rule-making in
certain problem areas, such as preshipment
inspection (PSI), rules of origin, export
restrictions, and fees, dues, and other charges on
imports.

In May, Australia introduced a proposal using
a formula-based modality for increasing market
access. Japan stated that the arbitrary use of rules
of origin restricted trade and investment. The
Japanese statement advocated the drafting of
nondiscriminatory, predictable, and transparent
rules. Several participants, such as the United
States and Canada, encouraged further work in
this area. The EC suggested that rules of origin
were technical and neutral and should be handled
by the Customs Cooperation Council (CCC).54

Two proposals were tabled at the September
meeting involving rules of origin. Hong Kong5%
proposed that some general principles be
adopted, consisting of objectivity, impartiality,
transparency, and predictability.5¢

The second proposal presented was by the
United States. The proposal suggested that all
origin systems be based on standards defined in
positive statements that affirm rather than negate
origin; be consistent; be understandable; and be
subject to review by an administrative or judicial
authority .57

83—Continued
tariffs on a line-by-line basis. The proposals were then
reviewed and assessed to ensure that individual proposals
complied with the midterm review agreement. The
participants also agreed that concessions made in other
negotiating groups will be taken fully into account in
assessing a member’s contribution to tariff reductions.
The compromise announced on Jan. 30, 1990, avoided
specifying which approach should be used. Rather, the
participants may chose either a formula-based or
request-offer method for reducing tariffs by 33 percent.
GATT, NUR, No. 34, Feb. 23, 1990.

8¢ GATT, NUR, No. 29, July 7, 1989.

% Hong Kong identified the two main problems with
rules of origin. First, the increase in specialization of
processes and the multicountry processing and
manufacture of goods have made the determination of
origin difficult and has led to uncertainty as to which
rules to apply. Second, an absence of uniform
international rules has allowed importing countries high
degrees of discretion, and of discipline with the
possibility of the rules becoming trade distorting.

8 The Hong Kong proposal also realized that the
possibility of negotiating internationally harmonized rules
in the Uruguay Round was slim, therefore, to ensure
nondiscriminatory application of rules, Hong Kong
recommended requiring the rules to not have
trade-distorting, restrictive, or disruptive effects, nor
should the rules nullify or impair the rights of the
contracting parties under the General Agreement.

87 The U.S. plan recommended two phases for the
eventua) harmonization of rules of origin. Phase one
would consist of the GATT requesting the CCC to do
three studies: (1) using the Harmonized System
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In November, the EC and Japan indicated
they would be submitting draft plans on rules of
origin at a later date.58 By the end of 1989, no
agreement had been reached on the framework
and procedures for the negotiations on
liberalizing global market access.59

87—Continued
Commodity description and coding (HS) nomenclature,
the CCC would identify where the processing of a product
results in a change within the nomenclature sufficient to
warrant conferring origin; (2) identify those product
areas which are typically subject to a variety of rules of
origin and/or rules of origin different from the primary
rule of origin used by individual countries; and (3) report
the generic types of “non-MFN" policies or programs
that are subject to special rules of origin, indicating the
country, and the program or policy used.

Under phase two, the contracting parties, by using
the three reports of the CCC, would negotiate
harmonized rules of origin based on the HS nomenclature
to increase predictability in the multilateral trading
system and to promote transparency. Once an agreement
was reached, contracting parties would observe various
procedural rules. Member states, within 90 days of the
effective date of the agreement, would be required to
provide the GATT Secretariat a description of the
regulations and practices that are used to determine
origin. Nations would also report any changes in origin
rules at least 120 days before the change is adopted,
along with an explanation for the change. Finally,
countries that plan legislative changes to their rules
should notify other countries on request at least 45 days
before the change takes effect.

% In an apparent shift in its negotiating stance, the
EC submitted a proposal in February 1990 for devising
rules of origin that are nondiscriminatory, neutral,
transparent, predictable, consistent, and applied only on
an MFN (nonpreferential) basis. (The EC had
maintained that rules of origin were neutral and not
commercial policy measures, therefore were not covered
by the General Agreement.) Moreover, contracting
parties would be allowed to challenge the rules before a
judicial authority of the issuing country and disputes
arising from the application of rules would be handled by
articles XXII and XXIII of the General Agreement. The
EC is also insisting that all GATT countries subscribe to
the Customs Cooperation Council’'s 1973 Kyoto
Convention. This convention bases origin on the last
substantial process of production. Furthermore, the CCC
would have the responsibility to deal with technical
questions concerning the interpretation of
non-preferential origin rules. For this purpose, a CCC
Origin Committee would be established. European
Community News, No. 4/90, Feb. 14, 1990. Japan’s
proposal on rules of origin, introduced in February 1990,
was similar to the EC’s. Japan also recommended the
establishment of a Committee on Rules of Origin. In
addition, the Japanese submission advanced that rules of
origin should not be trade restrictive or impair or nullify
the rights of GATT members. The CCC would also be
requested to prepare studies on rules of origin by the fall
of 1990, with an objective of securing the harmonization
of rules. These studies would then help determine the
“basic guideline” to be used for post-Round work on the
subject. GATT, NUR, No. 34, Feb. 23, 1990.

% In February 1990, after the tariff impasse was
broken, (see “Tariff Section” above) the Nontariff
Measures Group adopted procedures for its negotiations.
Participants agreed to use the following approaches to
increase market access, depending on the nature of the
nontariff measures: multilateral rulemaking, multilateral
formula, and the request-offer method.



Agriculture

The negotiating objectives of the Agriculture
Group are to achieve greater liberalization of
trade in agriculture through (1) improving market
access,80 (2) improving the competitive environ-
ment,8! and (3) minimizing the adverse trade
effects of health and sanitary regulations.62

The long-term objective of farm reform “is to
establish a fair and market-oriented agricultural
trading system” through “substantial progressive
reductions in  agricultural  support and
protection.”8  In the shortterm, participants
agreed in April to ensure that current support and
protection levels would not be exceeded and that
tariff and nontariff market access barriers would
not be intensified during the remainder of the
round. Price supports should also not be
increased above their current lévels.

The September meeting addressed a recent
communication from the EC on GATT rules and
disciplines  affecting agriculture.4 In the
submission, the EC maintained that the objective
of the negotiations was to improve existing rules
rather than fundamentally change them. Many of
the countries considered the EC’s suggestions as
offering only minor improvements which seemed
to advocate the status quo. In addition, some
were critical of the maintenance of a dual-price
system and variable levies. Several countries
regarded the proposal as falling short of the
guidelines laid down in the midterm review.65

% The question under debate is how to effectively
and efficiently reduce nontariff barriers in agriculture.

8! Overall accord exists for disciplining export
subsidies, either by prohibiting them or reducing the use
of subsidies. The reduction of subsidies would be
measured by an Aggregate Measure of Support (AMS).

82 The goal for setting sanitary and phytosanitary
standards is to eliminate unjustifiable health-related
barriers to trade. Article XX(b) of the General
Agreement allows a contracting party to adopt or enforce
measures t0 protect human, animal, or plant life or
health. However, the types of measures are determined
at the discretion of the contracting party, which makes it
‘extremely difficult to challenge the “necessity” of the
measures. (U.S. Department of Agriculture,
“Harmonizing Food Safety and Other Health-Related
Regulations for Agricultural Trade,” National Food
Review, vol. 12, No. 3, July-September 1989, p. 38.)

% The elements and guidelines for farm reform
agreed to in April 1989 provide for strengthened and
more operationally effective GATT rules and disciplines
and consideration of special and differential treatment for
developing countries. Also, an agricultural agreement
should take into account the possible negative effects of
the reform process on net-food-importing- developing-
countries as well as the nontrade factors used by seme
Rlanicipams in their agricultural policies. GATT, NUR,

0. 26, April 12, 1989.

%4 Specific articles that affect agriculture are art.
XVI:1 and XI. The first article distinguishes between
primary and secondary products and allows subsidies on
primary (usually interpreted as agricultural) products.
Article XI pertains to the general elimination of
quantitative restrictions but establishes conditions to
restrict imports of any agricultural or fisheries product for
government supply measures.

% GATT, NUR, No. 31, Oct. 16, 1989.

Other items discussed were the preliminary ideas
of Switzerland and the Nordic countries®® for
including nontrade factors in farm reform.67

In October,%® the United States presented a
comprehensive farm trade reform plan. The new
U.S. scheme covered four major areas of
agricultural trade: market access, internal
support, % export-based subsidies, and sanitary
and phytosanitary standards.’® Response to the

® Finland, Iceland, Norway, and Sweden.

87 Switzerland suggested that countries whose
agricultural policies are based on noncommercial
concerns should adopt a complementary approach for
reducing support. The basic element for determining the
disciplines for these countries could be a minimum level
of market access or rate of self-sufficiency. The Nordic
countries called for stricter GATT rules and disciplines
and a liberalization of agricultural trade, but stated that
some countries may need protection at the frontier for
nontrade reasons.

®® In other discussions in October, Peru, on behalf of
Egypt, Jamaica, Mexico, and Morocco recommended
compensating the net-food-importing-developing- ’
countries for the negative short-term and medium-term
effects of agricultural reform. The Organization of
Economic Cooperation and Development (OECD) *-
estimated that prices of diary products and eggs would
increase by 49 percent as a result of farm reform. Also,
prices of cereals would rise 36 percent and meat 16
percent. To alleviate the burden of these increased
prices, the net food-importing countries have
recommended they receive low-interest loans and credits,
increased food aid, financial resources and technical
assistance to enhance purchasing capacity and to allow
them to finance development programs and modernize
their agriculture. . L

®? [nternal supports are governmental policies such as
a municipal transportation subsidy, tax incentive, or
price support program which create surpluses, deny
access to incoming products, or distort trade. -

7 Under the U.S. reform proposal, increased market
access would be accomplished through tariffication.
(Tariffication entails converting nontariff barriers, such
as quotas, variable levies, voluntary restraint agreements
(VRAs), and minimum input prices into tariffs then
reducing the resultant tariffs through planned, periodic
tariff negotiations.) To improve the competitive - -
environment, the U.S. plan envisages three categories of
internal support measures. Supports that distort trade and
link income to production would be prohibited, policies
that do not tie production and marketing to income, such
as disaster assistance, would be permitted, while all
other policies not meeting the first two criteria would be
monitored and disciplined as needed. Using the traffic
light concept, a red-light support or prohibitive policy -
would be required to be phased out in 10 years while
green-light policies would be permissible under the
GATT. A yellow-light subsidy designation would be
monitored and subject to disciplinary action and reduced
through the use of an AMS. In addition, all export-
subsidies, restrictions and prohibitions, including those
authorized under article XI1:2(a) to relieve short supply,
would be diminished over a 5-year period. Only bona
fide food aid would be allowed.

The U.S.'s plan also established a mechanism for
notification, consultation, and dispute settlement to
ensure that measures taken 10 protect human, animal,
and plant health are based on sound scientific evidence
and are equivalent to the appropriate standards
established by competent organizations. (The United
States named the Codex Alimentarius Commission, the
health and safety regulating arm of the United Nations
World Health Organization, as an appropriate body to
set the standards and regulations in this area.) The U.S.
agricultural reform package also required the active
participation of all countries. However, longer time
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proposal was mixed. Most of the members of the
Cairns group”! supported the plan even though
Canada expressed its réservations about the
abolition of Artcle XI(2)(c) which covers
production controls.”?2 Japan opposed the plan
since it would mean that Japanese subsidies for
rice would have to be curtailed.”?? The European
Community rejected the proposal on the grounds
that it contradicted the April midterm review
agreement.”4

Five new proposals were discussed at the
November meeting. The Cairns. Group, Japan,
Korea, Brazil and Colombia jointly, and
Bangladesh all submitted plans for agricultural
reform. The Cairns proposal resembled the U.S.
plan in several different aspects.”® The major
difference between the U.S. and Cairns’
proposals is the emphasis the latter group placed
on the use of the AMS. The United States would
utilize the measure to monitor the actionable
policies while the Cairns group wants countries to
commit to annual reductions in the ‘measure.
Japan'’s proposal emphasized its view on the need
for border adjustment measures for food security
reasons.”?” The Korean communication also

M—Continued
periods could be granted to developing countries while
developed nations could accelerate the reduction of trade
barriers and internal support policies for products of
pnomy to developing countries.

' The Cairns Group is a group of agricultural
exporting countries and includes Argentina, Australia,
Austria, Brazil, Canada, Chile, Hungary, Indonesia,
Malaysia, New Zealand, the Philippines, Thailand, and
Uruguay. The group’s name derives from the Australian
city where the members first met in August 1986 and
called for.the removal of market access barriers,
substantial reduction of agricultural subsidies, and the
elimination, within an agreed period, of subsidies
aﬂ'ectmg agricultural trade.

72 Canada uses the article in its supply managemem
and 7guota schemes for agricultural _Producls

Rice is Japan's staple food. Therefore, it
maintains a policy of self sufﬁclency in nce for national
secumi_ reasons.

uropean Commumty -News, EC office of Press
and Public affairs, No.37/89, Oct. 25, 1989.

b Bangladesh, as a spokescoumry for the least
developed countries, called for the granting of short-term
food aid and of direct financial and techmcal assnstance
for thenr agricultural sector.

7 The Cairns Group views the reform process as -
stretching over a period of 10 years or less with
trade-distorting policies prohibited. To increase market
access, the group of agricultural exporting nations
support a tariffication scheme. The Cairns Group would
allow developing countries a longer time for
implementing the agreement but called for all countries
to participate in the reform. As for rules, both the Cairns
Group and the United States claim that articles XI and
XVI should be revised.

77 Also, the Japanese plan recognized that export
subsidies can be trade distorting and should be
glrogresswely reduced and eventually eliminated.

owever, since some domestic support policies are not
trade distorting, they should not be prohibited. Ja
would clarify the conditions under article XI: 2(c)€
where a country can restrict imports of any agricultural
or fisheries products for governmental supply
management measures and advocated a review of article
XI:2(a) which allows export restrictions in the event of
food shortages.
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supported the need to take into account
noneconomic factors for liberalizing trade in

" agricultural products.”® The joint communication

from Brazil and Colombia emphasized the
problems developing countries would have in
implementing farm reform.7®

In December, three more proposals were
presented and discussed. Both the Nordic
Countries and Austria emphasized the need for
allowing flexibility in the choice of national
policies.8 In its submission, the EC “reaffirmed
its attachment of a system of dual pricing in
agriculture”8! and to the AMS as a means to
reduce support and protection in the agricultural
sector.82 The EC remained doubtful about the

feasibility of tariffication as a means of lowering
* border protection in a uniform manner. However,

the EC is prepared to consider tariffication as

78 Korea would allow the maintenance of potential
agricultural production capabilities and the minimum
market access or minimum rates of self sufficiency. For
internal supports, Korea suggested the possibility of

-decoupling production support. Article XI:2 would be
- improved under the Korean plan to allow more frequent

invocation.

7 In particular, the proposal reiterated the Cairns
Group ideas for developing counties, i.e. longer time and
greater flexibility for developing countries to implement
farm reform. Also, certain quantitative restrictions which
meet economic and social development needs and
support measures that develop general infrastructures and
human resource capabilities would continued to be
allowed for developing countries.

® The Nordic countries’ submission recognized the
importance of moving away from trade-distorting
practices but clearly defined national policy objectives
such as food security, regional, social, and
environmental should still be permitted. The Nordic
countries also acknowledged that most export subsidies
need to be eliminated and farm supports should be
“decoupled, "i.e., the link between income and
production should be broken. -

8 GATT, GATT Focus, No. 68, Feb. 1990.

@2 Specifically, the European plan outlined the
characteristics of a Support Measurement Unit (SMU)
and how it could be used to reduce structural surplus and
trade disruptions in the priority products of cereals, rice,
sugar, oilseeds, milk, beef, veal, pork, eggs, and
poultry. The SMU would use a fixed external reference
price which would relate internal support levels to
external prices, i.e, measure the reduction of internal
supports relative to the fixed external reference price.
These external prices would be agreed upon by the
participants, but the EC suggested the years from 1984 to
1986 to avoid excessive price fluctuations. One drawback
of the SMU is that it cannot be used for some products
due to the complexity of the measurement. Specific
products that would be treated differently are fruits and
vegetables, fisheries, forest products, and sheep. Under
the EC plan, countries would commit to reducing support
for an initial 5-year period but could renegotiate their
commitments after the fourth year of the plan.

Another aspect of the EC plan addressed the needs
of developing countries. Special and differential
treatment for developing countries under the EC
submission would consist of flexibility in the application
of rules and take into account the possible negative
affects of the reform process 1o the net-food-importing
countries.



long as rebalancing is permitted.83 Many
participants welcomed the EC’s plan and “were
encouraged by the EC’s apparent willingness to
negotiate seriously.”8 Objections to the proposal
were voiced concerning the undefined S-year
commitment to reduce supports, the use of 1986
as a reference year, and the concept of
rebalancing.

In 1989, agriculture remained a contentious
area under negotiation. All the major countries
had submitted proposals but the group continued
to discuss the elements of the Montreal
agreement with seemingly little movement toward
a broad agreement on farm reform.

Tropical products

Negotiations on tropical products8® were
included on the negotiating agenda in recognition
of the importance of trade in this sector to
developing countries. Several countries have
offered proposed concessions in this area,® but
with the breakdown of the Montreal talks in
1988, only some countries implemented the
concessions on January 1, 1989, the effective
date of the Montreal decision. After the April
1989  TNC meeting, the Montreal
trade-liberalization package was implemented
with an estimated trade value of $20 billion.8?

In July, Colombia presented a plan for further
increasing access to world markets for tropical
products.8 A number of countries supported
Colombia’s proposal; however, its feasibility was

8 Rebalancing would increase trade barriers on
certain commodities in exchange for reducing them on
others. Specifically, the products on the list of the SMU
would be denoted by a fixed component which would be
reduced at a similar rate as the SMU. A corrective factor
would be used to take into account exchange rate
variations and world market fluctuations. -

% GATT, GATT Focus, No. 68, Feb. 1990. -

8 Seven groups have been identified as tropical
- products: (1) tropical beverages, (2) spices, cut flowers,
and plants, (3) certain oil seeds and vegetable oils, (4)
-tobacco, tobacco products, rice, manioc, and tropical

" roots, (5) tropical fruits, (6) tropical wood and wood

products and natural rubber and rubber products, and
() g‘:ne and hard fibers. :

The countries which offered concessions were
Argentina, Australia, Austria, Brazil, Canada, Costa
Rica, Colombia, Czechoslovakija, the EC, Finland,
Hungary, Indonesia, Japan, Malaysia, Mexico, New
Zealand, Norway, the Philippines, Poland, Sweden,
Switzerland, Thailand, and the United States. For details
of the U.S., Japan, and EC’s tariff-cutting packages,
see USITC, Operation of the Trade Agreements
Program, 40th Report, 1988, USITC Publication 2208,
July 1989, p. 22. B -

%7 GATT, NUR, No. 28, May 26, 1989. :

% Colombia recommended that developed countrie
should eliminate all duties on unprocessed tropical
products, abolish or substantially reduce duties on :
semi-processed and processed products, and eliminate or
substantially lower all nomarit'fp measures affecting trade
in this sector. The effective date of the Colombian plan
was Jan. 1, 1991. In exchange, developing countries
would indicate the contributions they would be willing to
make in the tropical products group and the other
market-access groups.

questioned by the United States and the EC.%®
Also at the July meeting, Korea formally
submitted its contribution to the group.%

More countries announced their contributions
to tropical products liberalization at the October
meeting. Yugoslavia presented its package along
with Singapore, which will bind its tariffs at a
ceiling level of 20 percent for coffee beans,
pepper, and cocoa. President Bush signed the
Presidential Proclamation that implemented the
U.S. contribution, effective October 18, 1989,
while Canada reported the approval of its
concessions on October 19, 1989, with a
retroactive effective date of July 1, 1989.

A proposal was introduced by Canada on the
procedures for the advancement of negotiations
in the group. Canada suggested the use of a
tariff-cutting formula complemented by the
request-offer method.®? Several delegations
supported the plan while others noted that it did
not reflect the special attention accorded to
tropical products in the Punta del Este
declaration.

With the lack of progress in mind, the
ASEAN group?? introduced its suggestion for
fulfilling the Montreal decision at the early
December meeting.%% General support was
expressed by several delegations, but some
countries had difficulties with the different levels
of commitments for developed and developing
countries. By yearend 1989, the negotiators had
not reached an agreement on the procedures
necessary to increase market access for tropical
products.94

% GATT, NUR, No. 30, Aug. 3, 1989.

% The Korean package included the reduction of
tariffs on some 238 products—such as coconuts,
bananas, pineapples, coffee, cocoa beans, cigars,
rubber, and certain wood products—staged over a 5-year
period. Several nontariff barriers would be eliminated
under the Korean plan. Also, Korea committed to
abolishing import licensing measures on dates, mangoes,
cigarettes, fruit juices, tapioca, pineapples, and
bananas.

91 This proposal was also submitted to the other
market-access groups—tariffs, nontariff measures,
natural resource-based products, textiles, and
agriculture. See the “Tariffs Section” for more
information on the proposal.

%2 The ASEAN countries are Thailand, Philippines,
Malaysia, Singapore, Indonesia, and Brunei.

The group proposed that developed countries
should eliminate all duties on unprocessed tropical
products, eliminate or substantially reduce through a
formula at least 75 percent of their duties on
semiprocessed and processed items, further lower duties
through the request-offer method, and finally to continue
to decrease nontariff measures through negotiations. On
the other hand, developing countries would make
concessions in this group and in the other market-access
areas dependent upon their individual development,
financial, and trade needs. The ASEAN plan would be
implemented by Jan. 1, 1991.

% In mid-February 1990, the negotiators agreed to
the first line-by-line tariff-cutting procedures for tropical
products.
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Safeguards®s

Negotiations on safeguards are aimed toward
arriving at a comprehensive agreement which
reinforces the disciplines of the General
Agreement and elaborates on transparency,
criteria for action such as serious injury,
digressivity, @ structural adjustment,7
compensation and retaliation, and means for
notification,  consultation, surveillance, and
dispute settlement. These basic elements have
been the focus of inconclusive safeguards
discussions in the past.®® At the April 1989
meeting of the TNC, the ministers agreed that
work on a draft text of an agreement should be
completed by June. They were unable, though, to
come to a final agreement on time limits,
selectivity, and “grey area” measures.%?

The chairman’s draft, along with two
papers—the EC’'s and the United States’—were
discussed in late June. In the chairman’s
proposal, a specific time limit for the duration of
safeguard measures would be established. Any
extension of the time limit would require
justification from the country invoking the
measure and specific plans for structural
adjustment within the industry concerned. A
maximum time period for the application of
safeguards would be set after which no safeguard
measures could be invoked. The draft text also
calls for most measures to be applied on an MFN
basis; however, selective measures in special
circumstances could be possible. These selective
safeguards would be subject to tighter disciplines
and surveillance.' The draft text also favors the
use of tariffs rather than quotas on imports

o Safeguards are emeggency actions by governments,
sometimes covered by GATT art. XIX, to temporarily
restrain imports to protect domestic industries from an
influx of imports and to give the industries time to adjust
to competition. Few countries invoke art. XIX since the
disciplines of the article are so stringent. (The 4
countries which use the article the most are the United
States, EC, Canada, and Australia. See section on
“Article XIX" later in this chapter.) A country exercising
art. XIX is required to notify the GATT and consult with
affected exporting countries to arrange compensation.
The incentive to negotiate stems from the right of
affected countries to suspend unilaterally “substantially
equivalent concessions or other obligations,” i.e. to
retaliate.

% Digressivity refers to the principle that safeguards
measures should be enacted so as to be progressively
reduced over time. )

97 Structural adjustment means that the industry or
the government undergoes changes to adjust to the
increased competition such that the safeguard measures
can be phased out.

% See USITC, Operation of the Trade Agreements
Program, 31st Report, 1979, USITC Publication 1121,
P- 1;, and 34th Report, 1982, USITC Publication 1414,
p. 17.

% Grey area measures are safeguard-like actions that
are taken outside the scope of the GATT, for example
VRAs and Orderly Marketing Arrangements (OMAs).

%0 Surveillance would be done through a safeguards
committee, which would be established by the
agreement.
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subject to safeguard action.'®* The paper
presented by the United States outlined its own
ideas on how safeguards could be applied.'%? The
EC suggested that safeguards could be MFN
tariffs or global quotas and would not be subject
to  countermeasures, i.e. retaliation or
compensation,'03

In September, the participants discussed the
chairman’s draft agreement. The main issue
debated was the selective application of safeguard
measures. Several participants oppose selectivity
and favor the imposition of safeguards on an
MEFN basis. The role and value of retaliation was
examined in November. Many small and
deéveloping countries cannot effectively resort to
retaliation. They also believe that the possibility
of retaliation causes some countries to take
measures outside the GATT system (such as
voluntary restraint agreements). Consequently, it
might be more advantageous to abandon
retaliation and instead rely on tougher disciplines
of safeguards. Other countries feel that the threat
of retaliation has a wuseful effect on the
decision-making process and do not want to
relinquish the right of retaliation.'%4 For
nongovernment safeguard measures, for example
industry-to-industry restrictive arrangements, the
group felt that it could be “dangerous to leave
such options available.”105

9% Other details of the chairman's text relate to
compensation and retaliation. During the initial time
when safeguards are in effect, the suspension of
equivalent concessions (retaliation) would not be
imposed and compensation need not be offered. Resort
to retaliation or compensation could be invoked if a
transition measure failed to conform to the agreement or
was extended past the initial deadline. Safeguards would
not be applied against least developed countries’ products
hor to less developed countries whose market share in
the product is minimal. All safeguard measures
inconsistent with the accord would be phased out or
eliminated. - -

192 Safeguard measures would have to take the form
of tariffs that could be increased up to 50 percentage
points above the existing rate. Quantitative restrictions
could also be imposed but only to reflect imports over the
most recent representative period. Transition measures
could be applied in any of three ways: (1) on an
exclusively MFN basis, (2) on an MFN basis with
exceptional circumstances, or (3) on a selective basis if
the importing and exporting countries agree.
Additionally, safeguards should not exceed 8 years with
structural adjustments consistent with GATT obligations
and should be digressive. Safeguards would be subject to
compensation or retaliation and would be overseen by a
safeFuards committee.

. 3 A safeguards committee would also be established
for multilateral surveillance purposes. A two-track
approach was envisioned by the EC paper. Short-term
safeguards—possibly 3 years—would be imposed without
structural adjustment necessary for the industry.
Longer-term measures would require an adjustment
process. The Europeans also suggested an examination
of the circumstances whereby selective safeguards might
be applied—for instance where a sudden increase in
imports from a very limited number of suppliers caused
serious injury—and the stricter disciplines which might
apply to the measures.

104 GATT, NUR, No. 32, November 21, 1989.

108 Tbid.



In 1990, the group planned to continue to
discuss the chairman’s draft text with the goal of
reaching a broad agreement by July 1990.106

MTN agreements and arrangements'®’

This group’s mandate is to work on improving
the operation of the codes negotiated during the
Tokyo Round.'®® During the past 3 years the
group has focused most of its attention on the
Standards Code,'® the Import-Licensing
Agreement,'1? and the Antidumping Code. Some
issues related to the Customs Valuation Code,'""
the Subsidies Code, and the Government
Procurement Code''2 have also been raised.

19t The EC presented their formal proposal for
safeguards in early February 1990. Under the EC plan, a
selective safeguard could be imposed in special
circumstances. The EC proposal would permit
provisional interim precautionary action against one or a
group of suppliers if the importing country’s authorities
determined that domestic producers were seriously injured
from the large increase in imports. The safeguard would
be imposed after consultations and would be proportional
to the injury suffered and would be removed after a
maximum of eight months or at the end of the full injury
investigation. Where serious injury is found, the
importing country could, after consultations, apply
safeguard measures selectively for a maximum period
agreed to in the negotiating group. Countries affected by
the interim or final measures would be able to withdraw
equivalent concessions ¥elaliate) or other obligations to
the importing country. This was the first proposal that
directly addressed the issue of selectivity. GATT, NUR,
No. 34, Feb. 23, 1989. .

197 The MTN agreements and arrangements, also
known as “codes,” were negotiated during the Tokyo
Round. For descriptions of these instruments and
accounts of recent activities under their auspices, see
section on “Implementation of the Tokyo Round
Agreements” later in this chapter.

1% Some of the codes cover NTMs such as
antidumping, subsidies, and countervailing duties
(CVDs), standards, government procurement, customs
valuation, and import licensing. Three other agreements
cover sector trade in bovine meat, dairy products, and
civil aircraft. The Subsidies Code is addressed in a
separate group.

1% See section on “Standards Code” later in this
chapter for more detailed discussion of the negotiations
in this area.

119 The United States and Hong Kong introduced a
joint proposal for a comprehensive revision of the Import
Licensing Code in September 1989. The two countries
encouraged transparent and predictable import licensing,
particularly nonautomatic licensing, recommended strict
time-limits for notifying changes in licensing procedures,
and suggested advance publication of exceptions to
nonautomatic licensing procedures.

11" India tabled a paper in September clarifying an
earlier proposal on the Customs Valuation Code. India
recommended the code provide more flexibility to enable
customs administrations to reject the declared values of
the imports in certain defined situations. India believed
importing and exporting countries are in collusion which
leads to undervaluation of imports. If the value of
imports are under-reported, the importing country does
not collect as much duty on the products.

112 See section on “Government Procurement Code”
later in this chapter for more detailed discussion of the
negotiations in this area.

Hong Kong and Japan tabled proposals on
antidumping in the July 1989 meeting.''3 In
addition, the EC noted that remedies were
needed to overcome injurious dumping practices
like a surge of imports in anticipation of
antidumping action and the circumvention of
antidumping duties through “screwdriver”
assembly plants.'!4

In September, Singapore presented an outline
of principles and objectives to ensure that
antidumping rules were not protectionist,
disguised safeguards, or used against the public
interest. The objective of Singapore’s paper was
to impose discipline on the conduct of
antidumping investigations and to modify the
code.

Two differing proposals were presented in
November on antidumping. Korea elaborated on
a previous proposal aimed at strengthening
disciplines on importing countries while the
United States emphasized the need to extend the
coverage of the code to prevent circumvention of
antidumping duties. Korea’s plan would require
administrating authorities to consider the benefits
received by domestic industries from low-priced
imports. Japan, Mexico, and Hong Kong
supported the Korean plan while the EC believed
it only considered the interests of exporting
countries. :

The comprehensive amendments to the-
antidumping code proposed by the United States
would give importing countries more leeway in
dealing with circumvention, input dumping, and
repeated dumping. Companies can now
circumvent an antidumping action by establishing
assembly operations in a third country so that the
origin of a finished product changes or the
imported goods fall outside of the tariff provision
which imposed duties on it or by shipping in parts
for assembly in the importing country. Singapore,

19 Both countries advocated stricter rules to stop
governments from acting against normal price
competition and a more precise method for calculating
antidumping margins. Hong Kong would like the interests
of the consumer, end user of dumped goods, and the
domestic industry taken into account when antidumping
duties are determined. Japan outlined several changes to
the code for determining the constructed value of goods,
namely to include costs of production, selling costs,
general and administrative expenses and any costs of the
exported products, and the normal profit from the sale of
products of the same general category in the domestic
market of the country of origin. L

"4 In July 1988, Jagan requested consultations with
the EC concerning the EC's antidumping regulation of
1987, the so-called “screwdriver regulation.” This
regulation aimed to ensure that imports of parts and
components do not result in circumvention of
antidumping duties of finished products. The GATT
Council agreed to establish a dispute settlement panel in
October 1988. See GATT, GATT Focus, No. 58,
Nov./Dec. 1988, p. 9. The panel ruled in March 1989
that the EC duties imposed on Japanese products
assembled in the EC are inconsistent with its regulations.
The report was adopted at the May 1990 GATT Council
meeting. See section on “Dispute Settlement” later in
this chapter.
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Korea, and Hong Kong felt that their normal
business practices would be exposed to
antidumping actions under the U.S. plan.'s

At the December 1989 meeting, the EC called
for a simplification of antidumping
investigations.1'® In 1990, the group planned to

continue to examine the three main codes—.

antidumping, standards, and licensing—and will
strive toward general agreement in these areas by
July 1990. . - :

Subsidies and countervailing measures

Distinct from the group on MTN agreements
and arrangements, this group is examining the
subsidies-related provisions of the General
Agreement as well as the MTN code on subsidies
and countervailing measures in order to improve
all GATT rules and disciplines relating to the
measures. The framework to guide negotiations
for the duration of the trade round endorsed the
so-called traffic light approach where three
subsidy categories were established: prohibited
(red), permitted but actionable or countervailable
(yellow), and permitted (green).:

Canada called for improved, more effective,
and enforceable disciplines for prohibited
subsidies and for countervail action in its June
proposal.''? Switzerland and Japan tabled their
recommendations on how to improve GATT
disciplines for subsidies and countervailing
measures at the September meeting. Both

118 GATT, NUR, No. 33, Jan. 11, 1989.

1'® The EC suggested a representative sample should
be taken in cases where there are large numbers of
producers and types of products. Also, the period for the
validation of provisional measures should be extended
from 4 months 10 9 months. Other procedural changes
recommended by the Europeans were new criteria for
regional injury and time guidelines for retroactive
dumping duties. Finally, the EC ‘submission would revise
the code to counteract the tendency of multinational
companies to use the lower price charged by its .
subsidiary in the country of production rather than the
company's home market price, thereby increasing the
likelihood of antidumping findings against these
companies. '

nother as‘fect of the EC proposal dealt with.

minimum standards. The EC suggested that rules be set
up in a number of areas are presently left to. the
discretion of the investigating authority. In this respect,
the EC has identified eight different minimum standards:
El; evidence required for the initiation of investigations;
2) minimum requirements for provisional measures; (3)
transparency; (4) like product; (5) insufficient domestic

sales; (6) threat of injury; (7) causality; and (8) judicial - -

reviews.

"'7 The Canadian submission suggested establishing a
multilateral body to advise governments on their
prospective subsidization programs, whether they were

rohibited or not and the conditions for allowing them.

he conditions for counter action on subsidies were
outlined along with the types of programs that would be
non-actionable but subject to tighter disciplines. Canada
also proposed that the following programs be permissible
under GATT: regional development programs, research
and development assistance, and aid for basic public
infrastructure development. A minimum level of
subsidization was suggested where no countervail action
would be allowed.
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countries made suggestions on how to classify
subsidies in the three categories suggested in the
midterm agreement.118

Six new proposals were tabled in early
December by the United States,'1? the EC, 20 the
Nordic countries,*?? India,’?2 Australia,'?® and

118 Switzerland advocated using the degree of
trade-distorting effects as measured by normative and
quantitative criteria to classify the subsidies into the three
categories. Under the Swiss plan, export subsidies would
be prohibited and actionable, domestic programs related
to structural adjustment, environment, research and
development, regional aid, and the promotion of cultural
values would be exempted from any countervailing
duties, while programs which did not cause negative
trade effects would be permitted. In addition, Switzerland
proposed using quantitative criteria—or trade impact as
indicated by the amount of subsidy and quantity of
imports—to determine whether a subsidy would be
prohibited or not. Like Canada, Switzerland
recommended the establishment of a GATT standing
body to determine the legality of subsidies or
appropriateness of countervailing action, and to submit
its recommendations to the GATT Council.

Japan identified two types of subsidies that would be
permitted under its plan: generally available subsidies

- (when the program is open to all companies) and

specific subsidies with significant social or economic
policy objectives (e.g., structural adjustment, research
and development, and regional development). Prohibited
subsidies would include export aids and domestic support
programs that favor local goods over imported products.
The Japanese proposal also called for strict guidelines on
the imposition of countervailing duties.

119 The U.S. submission defined a subsidy (industrial
or agricultural) as a government action that conferred a
benefit on the recipient company (ies) and contained
guidelines for classifying subsidies into three categories
i.e. prohibited, actionable, or permitted. Under the U.S.
plan, export subsidies would fall into the prohibited
category. Other types of subsidies would be prohibited if
the following revisions were made to the code:
elimination of the “artificial distinction” between primary
and non-primary products; extension of the prohibition
to “trade-related” subsidies which encourage the use of
domestic inputs over imported inputs or are granted to
predominantly exporting companies; and extension of the
prohibition to trade-distorting domestic subsidies which
exceed a certain percentage of sales.

Actionable subsidies, as the second category of
subsidiesin the U.S. plan, would be measured by the
benefit to the recipient and would invoke countervailing
action when imports cause or threaten material injury to
the domestic industry. If the subsidy is not terminated
within a reasonable time period, it would be
countervailable plus subject to other countermeasures.
Permissible or nonactionable subsidies would consist of
governmental provisions for basic human services,
unemployment insurance, and natural disaster relief. The
American proposal would allow the imposition of
countervailing measures on subsidy programs that effect
trade in third-country markets.

120 The EC offered a different definition of a
prohibited subsidy. Only industrial subsidies which cost a
government, tend to favor exports, and provide a benefit
to specific sectors would be prohibited. The EC claimed
that domestic subsidies should be permitted as they are
legitimate instruments of social and economic policies.
However, they would be actionable if a country can
demonstrate a negative effect on the domestic industry.

121 Due to the difficulty distinguishing between the
three categories, the Nordics suggested that the group
concentrate on providing more public information
regarding subsidy programs and practices, strengthening
the rules for investigating subsidized imports, and
developing a more effective dispute settlement
mechanism. The Nordic countries also felt that the code



Bangladesh.'¢  Nine proposals were tabled
during 1989 concerning subsidies and counter-
vailing measures. The group plans to continue
discussions in 1990 on how to improve the
. subsidies code and the General' Agreement
articles that refer to these measures.

GATT articles

While the work of other negotiating groups
covers issues relevant to numerous articles of the
GATT, this negotiating group has singled out
certain provisions for particular attention to
.improve their effectiveness and observance. In
May, a revised proposal by New Zealand
concerning article II:1(b) (schedule of tariff
bindings) was presented and reviewed.'25 The
group agreed that the proposal should be
reviewed and examined in much more depth.

In October, the group requested the GATT
Secretariat to prepare a draft decision which
could put New Zealand’'s May proposal into
effect. The objective of the plan was to ensure
transparency of the legal rights and obligations
derived from article 1I:1(b) by recording other
duties and charges (ODCs) on the bound tariffs.
The United States introduced another proposal
on article II whereby uniform import fees or
charges would be permitted for funding
adjustment assistance programs related to import
competition. Such fees or charges would be

12'—Continued
did not adequately address subsidies affecting third
country markets and import displacement. Their
suggestions for revising the code would be to establish a
maximum level of subsidies—any subsidy above this level
would trigger multilateral examination—and to award
compensation to the country whose exports were
displaced.

22 For India, the major test for classifying a subsidy
as actionable or not should rest on whether it creates
trade distortions or eliminates them. The Indian proposal
maintained that since developing countries experience
imperfect markets, from underdeveloped infrastructures
to the high cost of inputs, they should be allowed to
subsidize.

12 Australia recommended both increased and
‘expanded disciplines on present subsidies. Australia also
suggested another category of prohibited subsidies. An
overall subsidy ceiling would be set for individual
products, beyond which corrective measures could be
applied once examined by the contracting parties. This
new category of subsidies that breach the limit could
have countervailing measures imposed without an injury
test and could be applied to third-country markets.

124 Bangladesh supported the Indian view that
subsidies form an integral part of the economic
development programs of least developed countries,
whose right to grant or maintain the support aids should
continue.

125 New Zealand suggested that on the tariffs
schedules, countries should describe the other duties and
charges (ODCs), in addition to ordinary customs duties
levied on imports. Adding ODCs to each bound tariff
rate would then give the total charges levied on bound
items. Possible problems with the plan were its
practicality and possible legal implications. It may be
difficult to identify the rates of old ODCs levied at the
time of the original tariff concession while the legal
ramifications of failing to record a bound ODC or a
faulty recording were unclear.

limited to a maximum of 0.15 percent and would
be applied to all imports. The funds collected
would, in general, be directed to workers with
some assistance provided to firms and industries.

The EC and the United States both tabled
proposals on state trading (article XVII) in
October 1989. The European approach would
involve tightening up notification requirements, 126
including counter notifications, and establishing a
mechanism for joint review by the Contracting
Parties of the notifications. Under the U.S. plan,
a working party would be established to clarify
definitions and conduct comprehensive reviews of
notifications.

The group provisionally accepted a draft
decision in December to record ODCs maintained

‘on' bound tariffs in the tariff schedules under

article II:1(b). The decision will remain
provisional pending the outcome of the Uruguay
Round with the legal text composed at a later
date.

In December, a joint communication'??
suggested changing article XXVIII'28 by devising
new criteria for determining suppliers’ rights'2®
and for the wider - distribution of such rights
among smaller trading countries. The proposal
also provided for the payment of compensation in
the absence of past trade flows, the granting of
rights for compensatory concessions, and the
treatment of tariff rate quotas and preferential
trade.

On articles XII, XIV, XV, and XVIII which
relate to balance-of-payments (BOP) problems,
the United States and Canada provided a joint
proposal aimed at improving the operation of
these articles.'® Peru recommended that
developing countries should continue to have
legitimate recourse to article XVIII:B for BOP
reasons. 13!

128 Under art. XVII, a contracting party who has
established a state trading enterprise should notify the
Contracting Parties of the products which are imported or
exported under the program.

127 Argentina, Canada, Colombia, Czechoslovakia,
Hong Kong, Hungary, Korea, Mexico, New Zealand,
and Singapore.

128 Article XXVIII provides for the negotiated
rectification and modification of schedules of tariff
concessions.

29 Principal suppliers of a product have the right to
participate in tariff renegotiations. An increasing
tendency has resulted over the years for negotiating rights
to become concentrated in the hands of large suppliers
accompanied by an inability of small suppliers to protect
their interests in tariff negotiations due to a lack of such
rights.

1% The two countries recognized the right of countries
to impose temporary trade restrictions when experiencing
BOP difficulties. However, the proposal suggested a
clarification of the criteria used for assessing trade
restrictions applied for BOP purposes, guidelines for the
kinds of actions countries facing BOP problems are
entitled to take without a decision by the BOP
committee; and strengthened disciplines and BOP
committee procedures for countries who take measures in
excess of those specified in the guidelines.

131 GATT, NUR, No. 33, Jan. 11, 1990.
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The issues that will continue to be addressed
in 1990 are balance-of-payment reform, state
trading, and tariff negotiations. Other articles that
may be reviewed are article XXIV (customs
union), article XXV.5 (GATT waivers), and the
protocol of provisional application.

Dispute settlement

Negotiations on dispute settlement aim to
“ensure prompt and effective resolution of
disputes . . . and to improve and strengthen the
rules and procedures of the dispute settlement
process.”132 At the Montreal midterm review,
trade ministers agreed on new procedures for
streamlining the dispute settlement process.'3
Issues remaining to be resolved in the group are
adoption and implementation of panel reports
(how to ensure panel reports are adopted and
then implemented), compensation procedures for
the aggrieved party,’™ how to handle legally
erroneous reports, and nonviolation
complaints.135

At the July meeting, the group reviewed the
implementation of rulings, decisions, and
recommendations under article XXIII:23 and
the Swiss proposal on the use of arbitration as an
option for settling trade disputes within the
multilateral GATT framework. In September, the
implementation of panel reports was considered.
Several participants supported the granting of a
‘reasonable delay’ in implementing panel reports
and the right of appeal to encourage the adoption
of panel reports. Others felt that offending parties
might delay indefinitely and hence discourage
early implementation of panel reports.

Bangladesh suggested in December several
measures in favor of the least-developed
countries, including the establishment of a
separate conciliation body to help settle disputes
involving this group of countries. Although there
was general support for the proposal, some
participants stressed that dispute settlement rules
should apply equally to all GATT members, but
some flexibility might be granted to less

132 “The Uruguay Round - Decisions of 28 January
;(9)87." GATT press release No. 1405, Feb. §, 1987, p.

13 See section on “Dispute Settlement” earlier in this
chapter on specific reforms.

34 In the 1979 procedures, adopted after the Tokyo
Round, if a country cannot change the practice found
inconsistent in a panel report, it should offer
compensation to the damaged country or agree to
retaliation against its own imports until the law is
chan&ed.

138 A nonviolation complaint is where the practice is
not inconsistent with GATT but does cause injury.
Nonviolation complaints are addressed in sections (b)
and (c) of art. XXIII:1. There have been 13 such
complaints out of 130 formal disputes under art. XXIII in
the GATT from 1948 to 1988. GATT, NUR, No. 31,
Oct. 16, 1989.

1% If bilateral consultations fail to yield a mutually
satisfactory solution, a dispute panel can be established
under the terms of art. XXIII:2.
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developed countries. The United States suggested
some ideas for improving the panel process,
namely changing the fixed pool of experts who
sérve on the panels, creating an appellate body to
review panel reports, and the automatic adoption
of reports. Several delegations reiterated the
notion that the GATT dispute settlement process
can be strengthened by refraining from unilateral
action. 137

Few proposals had been tabled in 1989 on the
remaining issues in the group. The chairman
urged all participants to submit their substantive
proposals by mid-1990.

Functioning of the GATT system

The objective of this negotiating group is to
improve institutional features of the GATT such
as (1) surveillance and monitoring of trade
policies and practices, (2) the effectiveness of its
decision making, and (3) its relationship with
other international organizations responsible for
monetary and financial affairs. In pursuing these
objectives the central aim is to enhance the
integrity and credibility of GATT as an
institution. ‘

In Montreal, ministers agreed to authorize a
Trade Policy Review Mechanism (TPRM) in
which Contracting Parties would regularly
examine individual members’ national policies
that affect  the international  trading
environment.'3® Ministers also agreed to hold
meetings of the Contracting Parties with
ministerial-level involvement at least every 2
years. With regard to cooperation with
international financial institutions, the ministers
agreed only to call for continuing exchanges of
information between senior officials of the
GATT, the International Monetary Fund (IMF),
and the World Bank.

In May, the group established a technical
group to complete a draft format of the
country-review system. In late June, the
participants adopted the text of the format for the
country review reports under the TPRM. Another
aspect of the Montreal agreement requested
GATT Director-General, Mr. Arthur Dunkel to
pursue strengthened relationships with such
international financial institutions as the World
Bank and the IMF in an effort to achiéve greater
coherence in global economic policymaking. In
November, the group discussed Dunkel's report
which outlined two possible -approaches for
increased cooperation: strengthening the links
between trade, financial and monetary
policies—even though this is primarily a decision
for governments at the international and national
levels, the heads of the three institutions could
keep each other informed of the

W7 GATT, NUR, No. 33, Jan. 11, 1990.

138 Sce section on “Trade Policy Review Mechanism”
earlier in this chapter for a discussion of the new review
mechanism.



interrelationships between these policies—and
increasing informal staff exchanges among the
groups to ensure that IMF and World Bank staff
are more fully aware of GATT rules and to better
inform the GATT staff of the trade policy content
of the IMF and World Bank programs.'3?

The report also focused on how developing
countries could better integrate trade liberalizing
reforms with the economic and financial
obligations they must undertake in order to
receive loan packages from the IMF or World
Bank. One idea was to grant developing countries
‘negotiating credit’ where countries which have
undergone some trade liberalization as part of a
loan package, could demand reciprocal measures
from its trading partners. Developing countries
could then offer the trade reforms as “bound”
concessions during GATT negotiations. The main
item on the agenda for 1990 is discussing how to
expand cooperation between the GATT, the
World Bank, and the IMF.

Trade-related aspects of intellectual property
rights (TRIPs)

The objective of the negotiations on
intellectual property rights (IPRs) is to promote
effective and adequate protection and to ensure
that such protection is not implemented in ways
that may obstruct legitimate trade. The major
chapters being discussed pertain to the minimum
GATT principles that could be applied to
TRIPs, 40 minimum standards for IPRs,'4!' and
the enforcement of the minimum standards.42 A
subset of both the standards and enforcement

1% Participants discussed the possibility of
establishing a Washington, DC GATT office to promote
greater cooperation between the three international
organizations.

140 The participants are discussing whether certain
GATT principles can be applied to intellectual property
rights, such as national treatment, MFN,
nondiscrimination, transparency, special and differential
treatment, safeguards, dispute settlement, reciprocity,
public interest, balance of rights, and obligations and
exceptions.

'$' The eight major intellectual property areas
identified by industrial countries that need minimum
standards are: patents, trademarks, copyright,
semiconductor chip mask works (integrated circuits),
trade secrets, industrial design, geographical indications,
and neighboring rights. Standards are needed, according
to several industrialized countries, because inadequate,
excessive, and discriminatory protection of IPRs
constitute a major distortion of and impediment to trade
and should be dealt with in the framework of the GATT.
(UNCTAD, Uruguay Round Papers, p. 187.) Estimates
for U.S. losses because of inadequate and ineffective
intellectual property protection range from $43 to $61
billion in 1986. (Carla Hills, Statement before the
Subcommittee on Courts, Intellectual Property, and the
Administration of Justice of the House Judiciary
Committee on July 25, 1989, as reprinted in Department
of State Bulletin, November 1989.

42 Enforcement embodies two separate domains,
internal and border. Internal enforcement would provide,
at the domestic level, administrative and judicial
procedures which owners of IPRs could access to enforce
the rights granted them under minimum standards and
norms. Border enforcement includes the same dispute

issues is the integration of the World Intellectual
Property Organization (WIPO) into a GATT
agreement on TRIPs. Developing countries
maintain that WIPO provides adequate protection
for IPRs.'¥® Many developed countries desire
“no legal interlocking between an agreement on
TRIPs and the procedure provided for in other
international organizations dealing with
intellectual property.” 144 Negotiators also plan to
develop a. framework of principles, rules, and
disciplines covering trade in counterfeit goods.45

In July,'*¢ the EC tabled a proposal on
enforcement that suggested certain general
principles to be adhered to, rules concerning
judicial and administrative procedures and
remedies, and obligations of customs authorities
for direct border intervention. Many delegations
believe an agreement in intellectual property
should not require fundamental changes in
national legal systems.

In September, India announced its
acceptance of trade-related aspects of IPRs being
negotiated in the Uruguay Round.'¥7 Canada also
tabled a proposal suggesting the use of national
treatment as the guideline for border
enforcement. However, international enforce-
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settlement procedures as internal, except they apply to
imported, exported, and transported infringing goods.
Enforcement at the border and internally is aimed at
effectively preventing and remedying the infringement of
intellectual property rights as well as a safeguard against
giving rise to legitimate trade. GATT, NUR, No. 30,
Aug. 3, 1989. Balanced against the rights of the
intellectual property owner is the need to minimize the
effects of border and internal enforcement on legitimate
trade. Developing countries maintain they need access to
technological and scientific advancements to assist in
their development. The proposed enforcement measures
would also imply a substantial administrative and
financial burden for the developing countries. UNCTAD,
Uruquay Round Paper.7p. 199.

« UNCTAD, p. 177.

144 GATT, NUR, No. 33, Jan. 11, p. 14.

148 pParticipants in the Tokyo Round were not able to
reach a consensus on a commercial counterfeiting code.
In 1982, the GATT ministerial declaration directed the
GATT Council to examine the issue of counterfeit goods
and determine whether action under the auspices of the
GATT would be appropriate in promulgating rules to
regulate trade of counterfeit goods. See USlsl‘C.
Operation of the Trade Agreements Program, 31st
Report, 1979, USITC Publication 1121, 1981 and
USITC, Operation of the Trade Agreements Program,
34th Report, 1982, USITC Publication 1414, 1983.

148 At the outset of the meeting, several participants
expressed concern about the establishment by the United
States of “watch lists” under the “special 301" provisions
on intellectual property introduced in the U.S. Omnibus
Trade and Competitiveness Act of 1988. They stressed
the possible negative effects of pursing such an approach
on the multilateral negotiations. GAT&[‘. NUR, No. 30,
Aug. 3, 1989.

'47 India had maintained that the World Intellectual
Property Organization (WIPO) had responsibility over
TRIPS, and not GATT. WIPO is the United Nations
agency that traditionally enforces matters of copyright
and counterfeit. India argued that concepts like MFN
and national treatment could not be applied to
intellectual property rights since these obligations were
related to goods and not to the rights of persons, as in
intellectual property conventions. (Under the General
Agreement, imported goods receive treatment no less
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ment of rules on TRIPs should not become
unnecessary obstacles to legitimate trade.148

Four proposals presented in the Ilate
November meeting of the negotiating group
pertained to minimum standards.4? Twelve new
proposals were tabled in the December

147—Continued

favorable than that accorded to domestically produced
oods while the international agreements ensure that
%oreign nationals are not treated less favorably than
nationals.) On the other hand, transparency could have
some application while special and differential treatment
was valid for developing countries. Some delegations
noted that national treatment could be relevant in a
TRIPs agreement since there already was a panel report
that determined national procedures for the enforcement
of intellectual property rights contrary to article III
(national treatment). (The dispute concerned the
complaint by the EC on the U.S. section 337 action.
The panel was established in October 1987 and finally
adopted in October, 1989. See “Dispute Settlement”
section in this chapter for more information.

For border enforcement, India's proposal stated that
any agreement on TRIPs that emerged from the Uruguay
Round should provide for both administrative and civil
remedies for abuses, and where necessary, penalties
under criminal law. However, India maintained that
internal enforcement—each country's internal
administration of these rights—is not related to
international trade, thus has nothing to do with GATT.
Principles that would be applied to internal enforcement
under India’s plan were natural justice and fai;flay;
provisional remedies with compensation awarded where
no infringement was found; national treatment for
foreign owners of IPRs; no obligation on governments to
initiate enforcement proceedings or to allocate additional
resources to establish separate machinery for
enforcement. India asserted that GATT should not
become involved in national legislation on intellectual
property rights.

On counterfeit trade, India outlined possible elements
for an agreement which included suspending customs
clearance of suspect goods for a limited time until an
investigation upholds their legitimacy and the forfeiture of
infringing goods and subsequent disposal in a
nonprejudicial manner. The submission stressed that any
framework should discourage trade in counterfeit goods
but the measures should not become trade barriers
themselves.

In February 1990, the new Government of India
accused the predecessor government of yielding to
pressure from the United States and other developed
countries on the ¥estion of an intellectual property rights
agreement in GATT, and has pledged to return India to
its original position of refusing to discuss the issue in the
Uruguay Round. India and less developed countries such
as Brazil bad resisted pressure from the developed
countries to include intellectual property discussions
within the framework of GATT, arguing that WIPO was
a more appropriate forum for these talks. World
Intsllectual Property Report, vol. 4, February 1990,
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148 Other elements of Canada's proposal included the
following: (1) enforcement should be based on a
most-favored nation/nondiscriminatory basis; (2)
enforcement procedures should be fair, equitable, and
transparent; (3) remedies should effectively stop or
prevent the infringement of intellectual property and can
take the form of civil penalties and sometimes criminal
penalties in cases of repeated infringement of trademarks
and copyrights; (4) interim procedures should be
established to allow customs services to detain goods that
infringe upon trademarks and copyrights; and (5)
enforcement should be subject to GATT dispute
settlement procedures.

48 New Zealand advocated a set of minimum
standards that could be incorporated easily into domestic
legislation but still reduce trade distortion. New Zealand
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meeting.'50 During 1989, 14 proposals from 28
countries were submitted on the question of
standards and norms and nine proposals from 23
countries addressed the question of enforcement
of IPRs. A number of other proposals dealt with
other aspects of intellectual property.

149—Continued
also recommended that an agreement should be as
effective as the international intellectual property
conventions, in particular the Paris Convention for the
Protection of Industrial Property and the Berne
Convention for the Protection of Literary and Artistic
Works. According to New Zealand, these conventions
provide adequate protection for copyright, neighboring
rights and industrial designs and models. The New
Zealand submission recommended that patents and trade
marks be addressed in a new agreement which would be
based on the common GATT principles—transparency,
national treatment, and MFN—plus dispute settlement
procedures, enforcement provisions, safeguards, and
trade in counterfeit goods.

Canada’s proposal on standards underlined the
importance of maintaining a balance between complex
standards—which would involve the harmonization of
domestic intellectual property legislation—and general
ones—which would be impractical and make dispute
settlement impossible. Canada suggested the eight
intellectual property areas under discussion should adhere
to the common GATT principles also under discussion
(see above.) Also, parties to an agreement should
comply with the substantive obligations of the Paris and
Berne Conventions.

Korea emphasized the need for a balance between
protection and use of IPRs. The Korean submission
recommended full consideration be given to existing
international arrangements and public policy objectives of
each national system. Transitional measures and transfer
of technology should be allowed while each country is
adjusting its domestic regulations. Korea stressed that
unilateral or bilateral actions should be avoided durin,
the Uruguay Round negotiations. Korea also suggeste
standards for seven of the eight IPR areas, excluding
trade secrets. For enforcement procedures, the optimum
method of protecting IPRs varies according to a country’s
administrative and cultural background, therefore the
guidelines should be general.

The last proposal presented was Peru's. It set out
guidelines designed to achieve a balance between IPRs
and the developing countries’ objectives for development
and transfer of technology. For patents, the Peruvian
communication recommended that certain sectors or
products should be excluded from patentability since they
are essential for the welfare of the population. Peru
further argued that restrictive business practices should
not be imposed on licensees by patent or trade mark
owners, nor should trade secrets be discussed in the
goup since the subject was outside the group's mandate.

rgent multilateral action was needed, according to the
South American country, to curb trade in counterfeit
goods, to benefit legitimate trade, and to protect
consumers.

180 The EC and Austria tabled papers on dispute
settlement. The EC reiterated the importance of a
mulijlateral dispute settlement process which discouraged
GATT members from taking unilateral action. If a
member did resort to unilateral action, the Europeans
suggested possible sanctions, such as the suspension by a
contracting party of a concession or another obligation.
Many participants have stressed the importance of an
efficient dispute settlement mechanism while others
believe that basic GATT procedures provide an adequate
basis for settling disputes.

Austria, the EC, and Hungary all addressed
transitional arrangements in an agreement on IPRs. All
three countries advocated the need for some type of
transitional period 1o make the necessary changes to
national legislation and recognized that developing
countries may need longer transitional time frames.
Hungary suggested a transitional period lasting until the



Trade-related investment measures (TRIMs)

The group’s mandate is to examine GATT
articles that could apply to trade restrictive and
distorting effects of investment measures and to
develop means to avoid their adverse effects on
trade. The major issues in the negotiations on
trade-related investment measures (TRIMs) are
the applicability of the Punta del Este mandate?s?
and which specific TRIMs should be disciplined
or prohibited.

A growing convergence seems to be emerging
that six core TRIMs are trade-related, i.e. do
have a direct link between government policies
and trade, and are trade-distorting and
restrictive. These investment requirements are
export performance,'52 local content,'s3® trade
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year 2000 with each country able to determine its
transition schedule within this time frame. However,
many developing countries feel that a time-limited
transitional period would not be sufficiently flexible and
that there was a need to build flexibility into the
standards themselves.

Hong Kong submitted two papers to the group, one
which proposed specific standards to be covered by an
agreement, including trade secrets, and another on the
enforcement of intellectual property rights, providing for

internal as well as border measures. Brazil spelled out its

views on the application of basic GATT and WIPO
principles and emphasized the circumstances when each
would operate. Brazil's communication also suggested
detailed standards on patents, trade marks, and
copyrights, including the need for governments to have
freedom in some key areas to determine standards in the
light of national circumstances and the need to elaborate
on the obligations as well as the rights of intellectual
property owners. The Brazilian paper stated that internal
enforcement of IPRs is strictly a matter of competence of
domestic legislation, and that the difficulties of
developing countries in this area should be recognized.
Brazil also felt that border measures should be made
available only under certain circumstances.

Australia and the Nordic countries put forward
recommendations on enforcement—covering civil,
administrative, and criminal procedures as well as
provisional procedures—which would allow prompt action
to be taken, whether judicial or administrative, both
internally and at the border. Switzerland detailed its
views on appropriate international standards for the
protection of proprietary information, including trade
secrets. Japan revised its previous communication on
nonvoluntary licenses for patents. On behalf of the least
developed countries, Bangladesh sought special
treatment, in particular to ensure the effective transfer of
technologies for those countries.

'8! Some industrialized countries believe the mandate
should have included all investment effects and not just
trade-related investment effects. On the other hand,
developing countries insist the mandate only refers to
direct trade-related effects.

182 Such requirements typically oblige an investor to
export a fixed percentage of production, a minimum
quantity or value of goods, or (like a trade-balancing
requirement) some proportion of the investment’s import
balance.

83 Such requirements typically oblige an investor to
produce or purchase from local sources some percentage
or absolute amount of the value of the investor's
production.

balancing, 54 manufacturing, 55 domestic sales, 156
and product mandating.’57 Most developed
countries support the notion of prohibiting these
six core TRIMs. Even though a number of
developing countries have acknowledged that
they argue that some of the above TRIMs are
trade-distorting, they argue that the measures
should be maintained for development purposes
and to counter restrictive business practices of
transnational corporations.'58 Other participants
rejected the prohibition of these TRIMs because
such a prohibition, they argued, would intrude
too much into national investment policy-making.
They also maintained that development
considerations had so far been inadequately
taken into account in the group’s work.

Other measures being discussed in this
negotiating group are local equity
requirements,'®®  licensing  requirements, 160
technology transfer,'®! remittance and exchange
restrictions, % manufacturing limitations,¢3 and
investment incentives.' In these areas, the
developing countries argue that the link between
trade and investment is somewhat tenuous.165

184 Trade-balancing requirements typically restrain an
investor from importing more than equivalent amount or
some proportion of exports. The investor may be obliged
to earn through exports all foreign exchange necessary
for the purchase of imported goods or components.

188 Manufacturing requirements typically oblige an
investor to produce a component, product or product line
that the investor may not have originally intended to
produce in the host country.

188 These requirements impose on the foreign investor
an obligation to sell in the domestic market at prices
below those in the world market.

187 Such requirements typically oblige the investor to
earmark a specific product for export.

% GATT, NUR, No. 31, Oct. 16, 1989.

169 T ocal equity requirements typically specify that a
certain percentage of the equity of a company created by
foreign investment be held or controlled by local
investors.

180 An investor is compelied to permit the production,
use or sale of a designated product or technology.
Licensing requirements are tied in with technology
transfers. : :

81 Technology transfer requirements oblige the
foreign investor 1o adopt the production or processing
techniques that incorporate more advanced or different
kinds of technology than the firm would otherwise
transfer. Investment transfers, though, are different from
services transfers. In services, transfers usually refer to
training, know-how, and expertise.

182 | imitation of the outflow of profits and other
remittances is mainly aimed at reducing pressures on the
balance of payments of host countries.

183 The limitations generally prohibit an investor from
producin% certain goods. Often the goods have been
reserved for local manufacturers.

84 Investment incentives are government measures
designed to influence an investment by increasing the
profit occurring to it or decreasing the risks attached to
it.

1% In particular, developing countries do not believe
that there is any convincing evidence that investment
performance requirements have significant effects on
world trade. UNCTAD, Uruguay Round Papers.
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Two proposals were considered at the July
meeting. The United States proposed drafting a
comprehensive agreement on TRIMs to eliminate
or minimize their trade effects and to provide
relief from such effects when they occur.'®® The
"Swiss submission proposed the establishment of
disciplines on TRIMs according to their typical
trade effects in specific trade or macroeconomic
circumstances. 167

During the discussions on the United States
and Swiss proposals, opposing views were
expressed over the need for a thorough
examination of various TRIMs to see whether the
General  Agreement  provided  sufficient
disciplines. Mexico proposed that the group
adopt a testing procedure on pilot TRIMs to gain
a better understanding of the issues and the
problems in this field.18

In September 1989, Mexico elaborated on its
suggestion made at the previous meeting to “test”
or systematically analyze two pilot TRIMs (export
requirements and local equity requirements) to
identify their trade effects. It argued that this

procedure will help streamline the work of the.

group. Some participants said the procedure may
not be practical in view of the limited time
available to the group.

Also in September, India called on the group
to focus on those investment measures whose
adverse trade effects—in terms of trade restriction
or distortion—are direct and significant. It
maintained that the prohibition of certain
investment measures is alien to the GATT
framework.'®® Japan proposed the prohibition of

88 The proposal would establish two categories of
TRIMs. Measures would be prohibited if they inherently
produce adverse trade effects. Measures would be
allowed but disciplined if they are not always trade
distorting. (The type of discipline suggested was a
commitment to use TRIMs only on a nondiscriminatory
basis and in ways that do not produce adverse trade
effects.) The discipline would apply to all participants,
regardless of the level of economic development, but the
United States considered the possibility of allowing
individual developing countries defined, time limited
dero%alions from certain disciplines.

187 Three categories of discipline would be
established: prohibited, permitted, or actionable.
Negotiations would determine the typical measures and
conditions for the first two classifications, using the
criterion of whether the measures affected the investment
decision only (in which case they would be permitted) or
the business behavior of the investor during the
production process (in which case they would be deemed
inherently irade distorting and prohibited). Those
measures and conditions where no agreement is reached
during negotiations would be classified as actionable and
would be subject to complaint and countermeasures by
affected parties, based on normal GATT rules,
disciplines and procedures. A commiitee would be
established to refer additional measures for future
classification.

% GATT, NUR, No. 30, Aug. 3, 1989.

89 India regarded the following investment measures
as not trade-related, i.e. did not have any direct or
significant adverse trade effects: local equity
requirements, remittance restrictions, exchange
restrictions, investment incentives, manufacturing
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trade-restrictive or -distorting TRIMs and those
that are inconsistent with GATT provisions.'70

Two new proposals were tabled in the
November meeting. The EC emphasized that the
negotiations should not affect national investment
policies and that any new rules should be built on
existing GATT provisions and principles.'”! The
Nordic countries also stipulated the sovereign
right of countries to formulate investment
policies.'72 Six proposals were tabled during 1989
on TRIMs. The group will continue to work
toward a framework agreement by July 1990.

Natural resource-based products

Tariffs, NTMs, and tariff escalation affecting
trade in processed and semiprocessed natural
resource products is the focus of this negotiating
group. The group agreed that its discussions
would cover products in three sectors: fisheries,
forestry, and nonferrous metals and minerals.
The group has also recognized the extent to
which natural resource-based products are
simultaneously affected by work in other
negotiating groups.

19— Continued
limitations, technology transfer, and licensing
requirements. Performance requirements on domestic
sales and product mandating may have some trade
effects, but not to the extent that would warrant
consideration in the group, according to India. The
Kerformance requirements which, in India's view, could

ave some direct trade effects are export performance
requirements, local content/local manufacturing
requirements, and trade-balancing requirements.
However, India argued that the development dimension
of these measures far outweighs their trade effects and
the measures are needed to counter restrictive business
practices of transnational corporations. India further
maintained that development considerations should be
integrated an agreement. Finally, India claimed that the
investment measures used by developing countries are in
conformity with the spirit and philosophy of the General
Agreement. )

170 In the prohibition category, the Japanese plan
included local content requirements, export performance,
trade balancing, domestic sales, technology transfer,
manufacturing and product mandating. Actionable
TRIMs would be subjected to the general disciplines of
nondiscrimination and transparency. A “TRIMs
Committee” would be established to monitor the
reduction or elimination of TRIMs. In addition, some
exceptions would be granted for developing countries for
limited _Feriods.

71 The EC paper identified eight TRIMs as
trade-distorting: local content requirements,
manufacturing requirements, domestic sales, trade
balancing, exchange restrictions, product mandating,
manufacturing limitations, and export performance. For
TRIMs which are not directly trade-related, the EC
paper suggested that participants avoid causing trade
distortions when implementing these measures.

72 Under their modulated approach, two main types
of TRIMs—local content and export performance—would
be gradually eliminated. A case-by-case approach would
then be used for the other TRIMs, utilizing the normal
GATT dispute settlement procedures. A TRIMs
committee would be established to conduct regular
reviews of regulations and practices by GATT members
in this area.



In July, the United States and Australia called
for the addition of energy-related products to the
three categories already agreed for
negotiations.'”® The United States submitted
another proposal in November that suggested that
fish and forestry products should be negotiated in
the agriculture group, and tariffs, nontariff
measures, and subsidies on natural
resource-based products should be dealt with in
those respective negotiating groups.'74 Japan, the
Nordic countries, and Hungary supported the
U.S. plan while the EC, Chile, and Australia
pointed to trade problems specific to this sector
and urged the group to stick to its negotiating
mandate. '

Two proposals were received and presented in
the December meeting.'75 At vyearend, no
agreement existed on procedures for reducing
tariffs and nontariff measures on natural
resource-based products.!7®

Textiles and clothing

Textiles and clothing negotiations in the
Uruguay Round are intended to develop a means
to integrate eventually this sector into the GATT.
The mandate for the textiles group inciudes both
the phase out of the Multifibre Arrangement
(MFA) and the strengthening of GATT rules and
disciplines. Discussions in the group revolve
around (1) scope—what issues are being
discussed;'”7 (2) modality;'”® and (3) transi-
tion.179

Y73 The United States noted that while the GATT had
not traditionally dealt with energy issues, trade problems
in the energy sector had become more evident,
particularly those related to market access and subsidies.
It also suggested that the group, while taking a
complementary role with respect to the general
market-access groups, should begin exploring principles
to govern trade in natural resource-based products. The
end result could take the form of a code or an
elaboration of GATT articles. The Australian paper
suggested establishing disciplines 1o control government
support in the coal industry.

174 The U.S. delegation also recommended that
participants conduct a full review, in early 1990, of the
progress in other groups to determine whether substantive
negotiations would be required in the group itself.

‘7 Australia stressed the importance of this area to
itself and many other countries. The Australian proposal
suggested at least a one-third overall reduction in trade
barriers to natural resource products and recommended a
timetable to accelerate work in the group. A number of
participants felt the proposal was premature since there
was no agreement yet on negotiating approaches in the
Tariffs and Nontariff measures groups. Bangladesh
proposed special treatment for natural resource-based
products for least developed countries.

78 In late March 1990, the group agreed to
procedures similar to the Tariffs negotiating group. The
agreement came after the EC allowed for the inclusion of
coal subsidies in the discussions. Financial Times, Mar.
22, 1990.

'77 Developing countries assert the mandate only
encompasses the Multifibre Arrangement, while many
industrial countries interpret the mandate to include the
gﬂ-‘% lus other measures that are inconsistent with

ATT.

78 The steps involved for phasing out the MFA will

need to be determined.

In June, the group considered a further
submission'8 by the International Textiles and
Clothing Bureau (ITCB).18

The group in July considered two new
proposals, one from the EC and one from
Switzerland. The EC submission outlined a
general framework for a transition towards the
integration of this sector into a strengthened
GATT."8 Several delegations did express
concern over the EC’s introduction of a new
provisional safeguard regime for the textile
sector.'8 Switzerland suggested three different
approaches for the progressive elimination of
MFA restrictions. 184

In a statement presented to the group in
September, the United States stressed the need to
ensure that any agreed upon integration process
should address all trade-distorting measures and
be based on real improvements in the GATT
rules and disciplines affecting the sector.'85 In

178 The mechanics of the transition, the time frame,
treatment of transitional safeguards need to be
determined if textiles are reintegrated into GATT.

1% The proposal offered a series of complementary
approaches for phasing out restrictions under the MFA
starting either by fibre type and degree of processing or
by product groups and supplier countries. Restrictions on
reimports of outward processing traffic would be
abolished and the growth and flexibility provisions in
existing quotas would be progressively increased. The
proposal also stated that no further restrictions should be
imposed in the sector during the phase out of the MFA.

191 The ITCB is the main spokesman for
textiles-exporting developing countries. The ITCB formed
about 4 years ago as an United Nations agency to
coordinate developing countries’s concerns in the textiles
area. The ITCB has small secretariat, is recognized by
Swiss government, and holds regular meetings. The
major spokescountry is Indonesia. The member countries
are Argentina, Bangladesh, Brazil, Colombia, China,
Egypt, India, Indonesia, Jamaica, Hong Kon%_. Korea,

acao, Mexico, Pakistan, Peru, Sri Lanka, Turkey,
Uru§ua¥. and Yugoslavia.

82 The EC emphasized that the framework must
include the progressive elimination of existing restrictions
and the implementation of strengthened GATT rules and
disciplines. While the arrangement would be progressive,
the number, duration, and content of the steps needed
for the gradual liberalization of the sector would be
ne?otiated. The EC also proposed a transitional textile
safeguard mechanism to avoid the disruption of markets
during the continuing restructuring of the industry. The
specific GATT rules that the EC maintained should be
strengthened are derogations for balance-of-payment
difficulties and infant industry reasons, antidumping and
countervailing actions, access to raw materials,
protection of intellectual property, and a revised and
improved permanent safeguard mechanism.

'8 GATT, NUR, No. 31, Oct. 16, 1989.

84 The first two envisaged the gradual elimination of
restrictions or the transformation of restrictions into
global quotas, tariffs or tariff quotas that would then be
progressively reduced. A third approach would be to
allow governments to choose the appropriate methods for
eliminating MFA restrictions, according to the market
conditions in their own country. Switzerland, like the
EC, called for the strengthening of GATT rules and
disciplines, pertaining to safeguards, subsidies and
countervailing measures, and intellectual property.

'8 The U.S. communication classified
trade-~distorting measures into six categories, which
should all be modified and integrated into GATT:

(1) measures taken under a formal, multilaterally-agreed
derogation, such as measures adopted under the MFA or
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addition, the United States, like the EC and
Switzerland, maintained that there must be some
parallel between the negotiations on integration
modalities and those on the strengthening of
GATT rules that may affect the textiles sector.
This ideal of a synchronized or parallel approach
between negotiations on textiles and those on
other GATT disciplines was widely criticized.
However, other participants felt it was logical to
consider the progress made in the negotiating
groups dealing with matters of interest for textiles,
in particular safeguards. Most countries believe
reintegration will lead to greater market openness
and healthier competition.

In late October, India tabled a proposal
outlining the necessary steps to phase out the
restrictions in the textiles and clothing sector
under the MFA.'% Some exporting countries
supported the Indian proposal as concrete and
feasible. On the other hand, the EC and the
United States declared that the proposal lacked
proper balance and did not take into account the
interests of importing countries, including
strengthened GATT rules and disciplines. Five
new proposals were tabled in the mid-December
meeting.'87 At the end of 1989, the group was

Y8S—Continued
the VRAs concluded with non-MFA countries;

(2) measures taken outside GATT by countries
participating in the Urugnay Round; (3) measures taken
by non-GATT members participating in the Round (i.e.,
China); (4) safeguard actions or measures to protect
infant industries or for balance-of-payment reasons;

(5) measures, which, while not necessarily inconsistent
with GATT, are not subject to its disciplines (for
example, unbound tariffs); and (6) preferential measures
not notified, justified, or atpproved by GATT.

'8¢ ]t called first for a freeze from the beginning of
1990 on new trade restrictions in this sector. After the
current Protocol of Extension of the Multifibre
Arrangement expires on July 31, 1991, India suggested
that the integratfon process begin immediately with the
elimination of certain types of restrictions. The
remaining quotas should be phased out by July 31, 1996. -
India, stressing the importance of textiles and clothing
exports for many developing countries, warned that for
these participants the very success of the round would
depend on results in this negotiating area.

87 The United States suggested two alternative
approaches for the transition of the sector; one, a system
of global-type quotas, or two, a system of global-type
tariff rate quotas, perhaps allocated by couniry. Several
participants cited the practical difficulties either approach
would involve while others objected to the introduction of
a new set of restrictions. The Nordic countries’ proposal
attempted 1o strike a balance between the interests of the
exporting and importing countries. The ASEAN
countries presented their plan for a complete phasing out
of MFA restrictions by the year 2000. The ITCB
elaborated the broad approach they have proposed in
previous meetings. A number of developing-country
exporters supported the similar plans presented by the
Nordic countries, the ITCB, and the ASEAN group,
especially the focus on the MFA restrictions, the phasing
out of the restrictions upon the expiry of the MFA in July
1991, the immediate elimination of restrictions on
several textiles and clothing products at the start of the
phase out process, and that the strengthening of GATT
rules be dealt with mainly in the other relevant groups.
Bangladesh reiterated its call for special and differential
treatment for the least-developed countries.
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still discussing the modality of reintegrating
textiles into the GATT. %

Regular Gatt Activities and Work of
Comnmittees

Standing committees of the GATT attended
to their regular responsibilities in 1989, as
described below. Some committees continued to
be less active this year because of the demands of
Uruguay Round activities on the resources of the
secretariat and country delegations. In some
instances, the Uruguay Round negotiating groups
are addressing activities that certain standing
committees would normally undertake. For
example, since the work of the Committee on
Trade and Agriculture is subsumed by the
Uruguay Round negotiating group on agriculture,
it did not meet in 1987, 1988, or 1989. Also, the
Consultative Group of 18 (CG-18),'8 which
operates like a steering committee of the GATT,
did not meet in 1988 or 1989 because its function
is currently supplanted by Uruguay Round
negotiations.

The Annual Session of the Contracting
Parties, held on December 4-5 was brief, with
most delegations reaffirming their commitment to
the success of the Uruguay Round. The major
points made during the general debate were—

e Growth in world trade had been
significant but was distributed unevenly.
In particular, a large number of
developing countries had poor trade
performance, low commodity prices,

19 In February 1990, the United States and Japan
presented their proposals. The U.S. proposal calls for a
10-year transition period starting Jan. 1, 1992 with three
possible alternatives—global quotas, tariff rate quotas,
and MFA-based transition. The global quota limit would
initially consist of specific quota allocations for countries
with whom the United States already has bilateral
agreements and a nonselective “global basket” that
would expand to provide growth. The country allocations
would be determined by taking an averafe of the last 3
years of imports, with each country’s allowance not
exceeding 15 percent of the total. Countries would be
free to transfer country~specific quotas among
themselves.

The Japanese submission recommends the end of all
restrictions under the present MFA by July 31, 1991,
except for bilateral agreements negotiated under article 4
of the MFA which are generally less restrictive than
bilateral agreements negotiated under article 3. Japan's
proposal provided for special transition measures, which,
when invoked, would be subject to consultations with the
exporting countries and an appraisal by a new
multilateral surveillance board. The Japanese proposal
was generally more favorably received, especially by
many of the developir;f country supgliers, than the U.S.
plan. GATT, NUR, No. 34, Feb. 23, 1990.

19 The groug discusses formative issues and assists
the Contracting Parties in assessing formulation and
implementation of GATT policies. The CG-18 was
established on a temporary basis in 1975 and was made
permanent in 1979. Its membership, consisting of both
developed and developing country members, rotates
annually.



sluggish economic growth, and extemal
debt problems.

e Some major trading countries are
increasingly resorting to unilateral
decisions on retaliation measures. Such
actions undermined the GATT system.

The chairman of the Contracting Parties also
noted the increased tendency to implement
protective measures such as antidumping through
misuse of GATT rules. The recent changes in
Eastern Europe prompted Poland to request
renegotiation of its terms of accession to GATT.
Czechoslovakia asked for termination of the
suspension of GATT obligations between the
United States and Czechoslovakia,’® Routine
business was also conducted at the meeting with
the adoption of the annual reports of the
Committee on Trade and Development, the
Tokyo Round Code Committees and Councils,
and the Committee on Balance-of-Payments. The
report of the Working Group on Export of
Domestically Prohibited Goods was noted and
offlcers for 1990 were elected.!

Tariff 'Concessions

The Committee on Tariff Concessions,
mandated by the Tokyo Round of Multilateral
Trade Negotiations, was established in 1980. The
Committee manages the gradual reduction of
tariffs and oversees maintenance of GATT tariff
schedules.'®2 It also provides a forum for
discussion on any tariff-related concerns. As part
of this mandate, the Committee is overseeing the
GATT article XXVIII (amendment of tariff
schedules) negotiations associated with the
implementation of the new tariff nomenclature
known as the Harmonized '~ Commodity
Description and Coding System (the Harmonized
System).193

On January 1, 1988, the Harmomzed System
(HS) officially entered into force. In. its annual
report to the council in November 1989, this
committee reported that 60 GATT Contracting
Parties (of which the United States is one) had
adopted the HS and that these
represented more than 95 percent of Contracting
Parties’ trade.

Several waivers have also been accepted as a
result of the HS. Contracting Parties may obtain a
waiver from their tariff concession obligations

%0 In 1951, the U.S. Congress required the
suspension of certain trading advantages, e.g.
Most-favored-nation treatment, accorded to
Czechoslovakia. See ch. 1 for more information on the
recent changes in Eastern Europe.

']°‘ 2GA'I'T GATT Focus, No. 67, Dec. 1989,

PP-

182 GATT Activities 1986, Geneva, June 1986,
pp. 23-24,

% Developed by the Customs Cooperation Council in
Brussels, the Harmonized System unifies and
standardizes the nomenclature used in the classification
of traded goods for duty and statistical purposes.

parties .

under article II of the General Agreement in
order to implement the HS pending the
completion of the required article XXVIII
renegotiations. 194

The committee continued its ongoing efforts
related to the Harmonized System data base and
the compilation of looseleaf schedules of GATT
tariff concessions.'®5 As of November 1989, 63
Contracting Parties (the EC is counted as 1
member), had looseleaf schedules, with 45 being
circulated and 18 approved.

Trade and Development

The Committee on Trade and Development
(CTD) is responsible for examining issues of
interest to developing countries in the area of
international trade. Under this mandate, the
Committee monitors developments in
international trade and reports on the effects of
these developments on developing countries’
economies. Also, the Committee oversees
implementation of the provisions of part IV of
GATT and monitors the operation of the
“enabling clause.” 196

During 1989, the Committee met in June and
in November to discuss several issues regarding
the trade of developing countries. Members
reviewed developments in the Uruguay Round as
well as recent  developments in international
trade. The implementation of part IV and the
enabling clause were also reviewed. Other items
on the Committee’'s agenda included an
assessment of technical assistance activities to
developing countries related to the Uruguay
Round and work done by the Subcommittee on
the Trade of the Least Developed Countries'®” in

194 The countries granted a waiver were Indonesia,
Bangladesh, Israel, Malaysia, Mexico, Sri Lanka, and
Yugoslavia.

1% GATT members view the data base, in
conjunction with the tariff study file, as an important
asset in the Uruguay Round negotiations.

% Pt. 1V, added in 1969, and the “enabling
clause,” negotiated during the 1979 Tokyo Round, allow
special consideration of interests of developing countries.

he enabling clause allows developing countries to
receive differential and more favorable treatment from
other GATT members with regard to the following (1)
tariffs accorded under the Generalized System of
Preferences; (2) nontariff measures (NTMs) governed by
GATT codes; (3) tariffs and, under certain conditions,
NTMs among developing countries under regional or
global trade arrangements; and (4) measures applied to
the least developed countries in particular. The enabling
clause also provides for adherence by developing
countries to the obligations of GATT membership that is
commensurate with each country’s level of economic
development. .

%7 The term “least developed countries™ refers to
those countries that are the least developed of the
developing countries. The Subcommittee on Trade of the
Least Developed Countries concentrates primarily on the
following three issues: (1) expansion and diversification
of the trade .of least developed countries, (2)
strengthening of technical cooperation regarding trade,
and (3) integration of these countries into the GATT
trading system. The Subcommittee has also hosted a
series of consultations between the interested least
developed countries and their trading partners.
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relation to the Uruguay Round. Another topic of
discussion was the need to establish ways and
means for countries to receive credit for trade
liberalization measures adopted unilateraily or as
part of programs undertaken through
arrangements  with  international financial
institutions. In this connection it was stated that
countries have been reluctant to undertake such
liberalization = measures when  multilateral
negotiations were not underway as they would
then be unable to use such measures to obtain
concessions from trading partners. The
committee reviewed notifications on GSP
schemes made by Austria, Czechoslovakia,
Finland, and Norway. It also received reports
from the member states of the Latin American
Integration Association, the ASEAN Preferential
Trading Arrangements, and the Global System of
Trade Preferences Among Developing Countries
(GSTP).

In reviewing technical assistance activities,
representatives of developing countries noted the
usefulness of technical assistance activities in
helping to improve their participation in
negotiations. A program of technical assistance by
the United Nations Conference on Trade and
Development (UNCTAD) had been started in
1987. This program included convening regional
seminars and roundtables (over 50 of which were
held between July 1988 and November 1989) to
provide technical assistance; issue-related
information on such topics as agriculture, textiles,
services, antidumping, TRIPS, and TRIMS; and
data on trade and trade barriers to participants.
Organizations including the United Nations
Development Program, and the U.N. Food and
Agricultural  Organization, and individual
countries such as West Germany and Norway also
provided technical assistance to developing
countries.

Balance-of-Payments Restrictions

Under certain articles of the General
Agreement, countries may erect temporary
import barriers when experiencing payments
imbalances. Although quantitative restrictions are
generally prohibited by GATT, exemptions under
articles XII and XVIII'® can be applied in
conjunction with  consultations with the
Committee on Balance of Payments Import

196 Art. XII provides for the implementation of import
restrictions by contracting parties in order to safeguard
the balance-of-payments position. Such measures taken
by them to "forestall. . . or to stop a serious decline in
its monetary reserves” or in the case of low monetary
reserves “to achieve a reasonable rate of increase in its
reserves” are to be maintained only to the extent that the
conditions justify their application and are 10 be
proliressively relaxed. In addition, unnecessary damage
1o the interest of other contracting parties is to be
avoided. Art. XVIII provides for the terms under which
developing countries may take these and other measures
for the purposes of development in exception to normal
obligations under the General Agreement.
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Restrictions.'® In accordance with procedures
and decisions adopted by the Contracting Parties,
the Committee regularly holds consultations with
countries invoking such restrictions for the
duration of the measures.20 The Committee
monitors the restrictions and the country’s
progress in moving toward liberalization.207 All
countries whose trade may be affected by import
restrictions may participate in the
consultations.202

Both full consultations and consultations
under simplified procedures, known as
miniconsultations, may be undertaken. In 1989,
the Committee conducted consultations with
Israel, Peru, Ghana, Brazil, Sri Lanka, Colombia,
Korea, Pakistan, and Egypt. It concluded that
Ghana has phased out all of its trade restrictions
for balance-of-payments reasons and would not
need further consultations. Full consultations
were not needed for Colombia because its trade
policies will be reviewed by the new Trade Policy
Review Mechanism in the Spring of 1990.
Additionally, Korea had agreed to disinvoke
GATT article XVIII:B by January 1, 1990. Korea
has initiated a 5-year liberalization program and
plans to eliminate all remaining restrictions by
July 1, 1997.203

GATT Integrated Data Base

In November 1987, the Council authorized
the Secretariat to begin work on the Integrated
Data Base (IDB). The design of the system has
been adopted in reference to the precise nature
of the trade, tariff, and quantitative restrictions
data to be maintained by the Secretariat.204 As of

190 In December 1989, the United States and Canada
tabled a proposal for revising the balance-of-payments
articles.

200 Declaration on Trade Measures Taken for
Balance-of-Payments Purposes, adopted by the
Contracting Parties on Nov. 28, 1979. GATT, Basic
Ins;rl;lsmems and Selected Documents, Supp. 26th,

p- .

20 GATT Activities 1986: Geneva, June 1986, p. 52.
The Committee’s work is based on the Declaration on
Trade Measures Taken for Balance-of-Payments adopted
by the Contracting Parties on Nov. 28, 1979. GATT,
Ba.g'sslmtmment: and Selected Documents, Supp. 26,
P- .

202 Several countries have notified such restrictions
since 1979 and engaged in regular consultations
concerning their application. Over the past 10 years
consultations have been conducted with Argentina,
Bangladesh, Brazil, Colombia, Egypt, Ghana, Greece,
Hungary, India, Israel, Italy, Korea, Nigeria, Pakistan,
Peru, the Philippines, Portugal, Sri Lanka, Tunisia,
Turkey, and Yugoslavia. Greece, Hungary, Italy, and
Portugal have succeeded in phasing out their
balance-of~payments measures and are no longer subject
to committee consultation.

20 For further information related to this see the
section on “Dispute Settlement” concerning Korean beef
restrictions later in this chapter.

204 The data base will play an integral part as a
source of information in the tariff and nontariff measures
negotiations in the Uruguay Round.



May 1989, 36 countries 205 (with the EC
countries represented as one member) had
indicated their intention of participating in the
system.206 Trade thus covered by the IDB would
represent 94 percent of total trade of GATT
contracting parties. The United States, the EC,
and Japan had made submissions to the IDB.
Countries that reported that they expected to
submit data by the end of 1989 were Argentina,
Austria, Canada, Finland, Hong Kong, Malaysia,
Mexico, Norway, Poland, Sweden, Switzerland,
and Yugoslavia.20?7 -

Exports of Domestically Prohibited Goods

At the Punta Del Este ministerial meeting,
several countries requested that the issue of
exports of domestically prohibited goods should
be included in the Uruguay Round. Other
countries believed that the issue should be
addressed in regular GATT activities. The latter
view was adopted. At issue is whether countries
should be allowed to export goods that are
domestically prohibited because they are harmful
to the public and or the environment. For
example, pharmaceuticals with possible serious
side effects or at the experimental stage have
been exported to developing countries. Examples
of other products deemed unsafe under domestic
laws but still exported can include certain
chemicals, pesticides, and insecticides. Another
consideration is the disposal of industrial, toxic,
and other wastes. Some countries have bans or
limitations on the disposal of these materials yet
export them to other countries.

In July, the Council agreed to establish a
Working Group on the Export of Domestically
Prohibited Goods. The group will consider the
need for new disciplines to regulate export of
goods that may be barred for sale in the domestic
market of the producing country on the grounds
that they are dangerous to human heaith or safety
but are nevertheless exported. It will also
examine the discipline that could apply to
products that are severely restricted or controlled
in the domestic markets of the producing
countries and will cover trade-related aspects of
disposal of toxic wastes. The group, whose
membership is open to all contracting parties, is
to complete its work by September 1990.208

Textiles

GATT-related interest in textiles during 1989
was focused primarily on Uruguay Round

208 The countries are Argentina, Australia, Brazil,
Canada, Chile, Colombia, Czechoslovakia, EC (12
countries), Finland, Hong Kong, Hungary, Iceland,
India, Jamaica, Japan, Korea, Mexico, New Zealand,
Norway, Poland, Sweden, Switzerland, Turkey, United
States, and Uruguay.

208 U.S. Depariment of State, telegram, Geneva,
Message Reference No. 04048, May 12, 1989.

207 Tbid.

2;‘ GATT, Focus, No. 64, Augusi-September 1989,
p- 13.

negotiations, particularly developments in the
Textiles and Clothing Negotiating Group.2% The
Committee also conducted its mandatory annual
review of the operation of the Arrangement
Regarding International Trade in Textiles, also
called the MFA.210 As part of its