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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.
Investigation No. 104-TAA-20
CERTAIN CASTOR OIL PRODUCTS FROM BRAZIL

Determination

Based on the record 1/ developed in investigation No\04-TAA-20, the

materially injured by reason of imports o ena castor oil (HCO), as

provided for in item 178.20 of the Tdriff Schedules \of the United States

(Tsus), from Brazll if the countervail\ order re to be revoked. 2/

The Commission further determines at an "-ust evUnited States would

Qi;gir';oxystearlc acid (HSA), as
§> il if the countervailing

be materially injured by

duty order was issued, on March 16, 1976,
that was conducted by the U.S. Department of

P Corp. filed a countervailing duty petition on

1/ The "record" is defined in sec. 207.2(i) of the Commission's Rules of
Practice and Procedure.

2/ Commissioner Stern determines that industries in the United States would
not be materially injured or threatened with material injury, nor would the
establishment of industries in the United States be materially retarded, by
reason of imports of certain castor oil products (HCO and HSA) from Brazil, if
the countervailing duty order covering such imports were to be revoked.



On July 17, 1981, the Brazilian Government requested the U.S.
International Trade Commission to review the outstanding éountervailing duty
order under section 104(b)(1) of the act to determine whetﬁe; an industry in
ened with material _
retarded by

the United States would be materially injured, or threat

injury, or the establishment of an industry would be mat

reason of imports of certain castor oil products from Bra

outstanding countervailing duty order applic t or 0il products
were to be revoked. >According1y, on sepﬁember 1983, the Commission
instituted investigation No. 104-TAA-20, Certain Castor Oivl‘ Prngg;s from
Brazil. Q ‘

Notice of the institution of the Commission'gjuves 'éation was given by

posting copies of the notic etary, United States

.@ and by publishing the notice

F.R. 45479). A public hearing

in connectiog i the {nvestigation eld on December 8, 1983, .an'd the
Commission \voted on investigat n public session on January 18, 1984.

&

International Trade Commissd

in the Federal Regcis ‘



VIEWS OF THE COMMISSION

On the basis of the record developed in investigat No. 104-TAA-20, we

determine that industries in the United States wggld ially injured by
reason of imports of certain castor oil products B the

countervailing duty order covering such i s w to\be revoked.

A Commission determination under section 104 is prospective in nature.

ive analysis, it is

necessary to consider, a;§;§§§§Q;: actors, gggtgyst and present performance

of the domestic industryy, iti %petition in the relevant

markets, including ; fi rzgigﬁkle the order was in place,‘and the
<Z§§B> ntervailing duty order.

order were to be revoked. 1/ making this pr

likely i o

producers as a whole of a like product, or those producers whose collective
output of the like product constitutes a major proportion of the total
domestic production of that product.” 3/ "Like product" is defined in section

771(10) as "a product which is like, or in the absence of like, most

1/ 19 U.S.C. § 1671 note (Supp. IV 1980).
2/ Sec. 104(e) of the Trade Agreements Act of 1979, 19 U.S.C. § 1671 note.
3/ 19 U.s.c. § 1677(4)(A). '



4
similar in characteristics and uses with, the article subject to an
investigation . . . ." 4/
The imported articles subject to this investigation are hydrogenated

castor oil (HCO) and 12-hydroxystearic acid (HSA). Both of these products are

hydrogenated castor oil derivatives. Both products are hard, ittle waxes
with narrow melting ranges. 5/ They are used largely a§>ad-

heavy-duty lubricants when increased performance under te atdres is

required. 6/ The increase in performance provi these castor oil

derivatives makes them uniquely suitable for such uses\
Each of the products, however, has dis\ti e characteristics and uses.
HCO is produced by pumping hydrogen gas\into c asto ilNat high

temperatures. 8/ HSA is produced b processi 0 remove

glycerine and is, therefore, mor sive) than HCON\9)) As an additive in

lubricating greases, HCO prowides .a larQizfa t ;% and the inclusion of
r certain lubricants. HSA as

an additive pro ows incorporation of other fatty

perv%éizi5 o water, which makes HSA more
i bricants. 10/
Q —

ences in characteristics and uses, we

acids, and establishes

e separate like products. The domestic products

imported are HCO and HSA. Accordingly, there are

19 U.S.C. § 1677(10).
Commission Report at A-4 (hereinafter "Report").
Id.
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two domestic industries, each consisting of the respective HCO and HSA

operations of the two domestic producers of these products, Union Camp and

CasChem,_Inc.

Condition of the industries

A number of economic and financial indicators show th the domestic

<

industries are experiencing difficulties. 11/ These .diffi t are the

ee c firms
1974 and 1980, 13/ and

‘CasChem has largely withdrawn from thé mérchant sa of HCO and HSA since

A\

continuation of a long-term trend. 12/ 1In

discontinued production of these products betwe

1982. 14/ 15/

HCO

Domestic consumption

in 1980 to 18.1 million\po

11/ Becaus \§§§E>producers, nearly all of the data
relevant i on are confidential. Our analysis,
therefore, |i i g 1 terms.

f HCO and HSA from Brazil increased
80. See Post Hearing Brief filed on behalf
ote 31, infra.

the General Counsel, U.S. International Trade
9, 1984, The Commission received financial information
CasChem was unable to provide financial information for

15/ CasChem's importations of the subsidized Brazilian HCO and HSA in 1982
and 1983 fall within the related-party provision of sec. 771(4)(B) of the
Tariff Act, which authorizes the Commission to exclude from the domestic
industry, under appropriate circumstances, those domestic producers that
import the merchandise under investigation. However, we decided not to
exclude CasChem from the domestic industry because (a) financial information
on CasChem's HCO and HSA operations was not obtained, so exclusion would not
alter the financial data base, and (b) the exclusion of CasChem's production
and shipments data would distort the market-share analysis because of the

significance of CasChem's contribution to shipments and their own consumption
of HCO and HSA.



pounds in 1982. 16/ Consumption during January-September 1983 was nearly
one-fifth less than that during the corresponding period of 1982, 17/
Domestic production of HCO for domestic consumption 18/ experienced a net
decline of nearly one-third from 1980 to 1982 after increasing with

consumption in 1981. 19/ It increased only slightly in the inhterim 1983

period over that in the interim 1982 period. 20/

Prices of the domestic HCO declined througho

1982 to January-September 1983. 22/

HSA

Domestic consumption of HSAin -as--<2ignifg§§gg , from 6.2 million
pounds in 1980 to 7.6 millil 19 <Eain, albeit marginally,
from 1981 to 1982. 23/ (gzye nsu ing January-September 1983

=X @\

ic pr i <¥§§:§9 estic consumption is derived by

duction. This indicator, rather than
i$ the most accurate indicator of the level of
the’U.S. market because much of CasChem's
s¥of HSA were for its own consumption, and
n domestic shipments, and because U.S. exports are

nd 10

.ﬁ/ _IS. at A-29-

2/ Id. at A-19. More than 80 percent of the cost of producing HCO and HSA
is”accounted for by the cost of castor oil. Transcript of the hearing at 57.
Thus, the profitability of HCO and HSA operationms is highly dependent on the
relationship of the market price of castor oil to the market prices of the
derivatives. Even a small change in the price received for one of the
derivative products can have a substantial effect on the profitability of that
product. The declining gross margins indicate that Union Camp was not able to
achieve price increases at the level needed to offset rising costs.

23/ Report at A-27, table 13.




-

period was almost one-fifth less than that during the corresponding period of
1982. 24/ Domestic production for domestic consumption rose at a greater rate
than consumption from 1980 to 1981 before declining by almost one-quarter in
1982 to its 1980 share of consumption. 25/ Domestic production for domestic

consumption and its share of the market increased sign'cantly in the interim

1983 period over such aspects in the interim 1982 pe
domestic HSA declined throughout the period of i
Camp's gross margin ratios on HSA were si ican

than in 1980 and January-September . 28/

—"

Likely effects of imports if the orde g;\>e oked
| N/
In this investigation, the Commission mus rmine whether the domestic

e ‘e -ﬁ%>that(§h§§:§§;tervailing duty order were

to be revoked. The dgmestic\li stri Qg%i};%;ng injured by subsidized

imports which accg

are of these markets. It is

AN\

ﬁ. a$
Id. at A-20. See footnote 22.

e———

29/ Chairman Eckes further considers the expected increase in the level of
imports if the order is revoked in light of any additional cost advantage
aftorded the imports by the removal of the order. Due to the current
vulnerable position of the domestic industry, any incremental advantage to be

gained by the imported products will cause further injury to the domestic
industry.




relevant, since they provide a basis for forecasting a continuation of the
injury into the future. 30/

During the period under investigation, imports from Brazil df both HCO
and HSA increased. 31/ U.S. imports of HCO capﬁured an increasing share of

the U.S. market during 1980-82, accounting for over one-hal f domestic

consumption in 1982, before declining in January-September
those in the corresponding period of 1982. 32/ Imports
also increased from 1980 to 1982, accounting fo

domestic consumption in 1982. 33/ In January-Septem

ssion has analyzed the

. . . . 1%2, thégggzg
effect of a change in the cdg S i u iCt rate on imports as an
. : G

avior of imports in the

Haggart in sec
Brazil,

R iports of HCO and HSA from Brazil for the
; ombined basis and in approximate terms, shows
mports in SN bstantially between 1977 and 1980. Pre-Hearing

in”market share have been attributed to a
in the castor bean harvest in Brazil which, in turn,
d’production of castor oil and forced up prices for Brazilian castor
@1l products. The vagaries of the weather, always a factor where agricultural
“‘Fucts are concerned, cannot be predicted, Thus, this l-year decline in
cagtor oil production provides no basis for prediction of future market
conditions. Report at A-24-A-25.

33/ 1d at A-27.

34/ 1Id. See note 32, supra.

35/ Id. at A-29-A-33.




market. 36/ 1In the instant investigation, the deposit rate was changed from
8.5 to 2.53 percent as of December 24, 198l. 37/ Subsequently, imports from
Brazil of each of these products rose in 1982 from their 1981 levels.

Furthermore, margins of underselling in 1982 versus those in 1981 were, on

average, 59 percent higher for HCO and 33 percent higher HSA. 38/
On Séptember 8, 1983, the Department of Commexge, (

section 751 administrative review, determined that

shipments entered after September 8, 1983, be

valorem. 39/ Under these c1rcumstance s~and in 11 of our analysis of the
36/ See, e.g., Certain Scissors®and Sh om Bra Inv. No. 104-TAA-19,

USITC Pub. No. 1456 (1983).

37/ 46 F.R. 62487 (Dec. 24, 19

38/ Report at A-29, table 14,
further in establishing a 1
deposit rate and the immedi
Brazilian imports.

39/ The Department of Gommig i : -m1nar11y determined
concurrently with thi i i hat the aggregate net subsidy
conferred by the 5 percent ad valorem for the
period from 1981. 48 F.R. 49320 (Oct. 25,
1983). Fo a cash deposit of estimated
countervai as calculated an amount of 0.40
percent. considered to be de minimis, a cash

: after the date of publication of a final

s amount remain unchanged in the final
june 26, 1981, the Government of Brazil has been
exports of castor oil products to the United
9idy effects of an export credit program. The fact
imposed an export tax which may effectively reduce
bsidy to a de minimis amount does not compel revocation of
It should be emphasized that this is only a preliminary
finding which is subject to change in Commerce's impending final 751 review.
Even if the de minimis deposit rate should be upheld in the final
etermination, under the bifurcated process mandated by the statute for
countervailing duty investigations, it is more appropriate under the facts
here that possible revocation of the counterviling duty order based on the
existence of the export tax be considered in the context of the Department of
Commerce's administrative review process. That process (19 CFR 355.42(b))
allows any interested party to apply to the Secretary of Commerce for the
revocation of the order should a final de minimis finding of Commerce remain
unchanged for at least a 2-year period following its publication.

table irman Eckes goes
éé’the t reduction in the
titiveness of the
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historical data set forth above, revocation of the countervailing duty order

cannot be justified. 40/

In past section 104 investigations, the Commission has considered

statements by foreign exporters and producers regarding their future

capabilities and export intentions. 41/ 1In this investigati although

information regarding the capabilities of the entire ngzi

not provided, 42/ one foreign producer, SANBRA, has st

ot foreign

and accounted for a

d exporters
is investigation.
i j er Brazilian sources
leads to the conclusion that\i %ﬁ:f%%ii} 1 continue to capture én
increasing share of the Qg§§:§> oducts in the future.
Accordin ywe de i

phie domestic industries producing

HCO and HSA, respecti

produ from Bra ntervailing duty order covering these products
2f%6‘&{\\x evoked.
irman Ec her establishes that if the countervailing duty order
revoked, importers of Brazilian HCO and HSA would receive an

al competitive advantage which would further enhance their capability
o undersell domestic producers and increase their share of the domestic

ket. Because the Brazilian imports of HCO and HSA have such a large share
of the domestic market already (over one-half of the HCO market and almost
three-fourths of the HSA market), any increase in imports resulting from the
incremental competitive advantage received from revocation would materially
injure the domestic industry. ' .

41/ See, e.g., Certain Scissors and Shears from Brazil, Inv. No. 104-TAA-19,
USITC Pub. No. 1456 (1983).

42/ Report at A-26, A-28.

43/ Submission in behalf of SANBRA dated Jan. 9, 1984.
44/ Report at A-24, A-25. ‘

10
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VIEWS OF COMMISSIONER PAULA STERN

This dissent stems from a fundamental disagreement with my
colleagues as to the role of the Commission in section 104

investigations. It is based upon a finding thakx if this

countervailing duty order were removed, any e\injury

s <§§§§;b agtor oil
subsid enjoyed by

experienced by the domestic industr

products would not be due to th

imports from Brazil. Nor,

the order have a materially\s

industries' ability to Cempete gssf these imports.

\
ve nganta <§§ZED azilian imports
SIS ch canno attributed to the

d€ min qubsidies attributed to

ts from Brazil command a clear

asfor o
age because of considerably lower

, and transportation costs. These cost

parent in the ability of importers of the
Brazilia ts to undersell domestic producers by margins
whigh tially exceed the countervailing duty, either in
terms of’ the net subsidy or the estimated duty. The market for
these products is mature, other domestic manufacturers have
ceased prdduction in this country for reasons other than
subsidized imports, and the remaining domestic producers have

recently begun to import these products because it is more cost

11
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efficient. The aggregate net subsidy for these products has
been almost completely phased out, and the Brazilian Minister
of Finance assured the Department of Commerce that the
of fsetting export tax would remain in effect, even the event
that the duty were removed.
<

Furthermore, under the statutory framewor .q§z>

Commission interpretation of the statut nce countervailing

duty is outstanding, it is assumed that any sidy~related

‘ er. Thus,
N
experienge fficulties,
whatever injury resulltegd f Qgégaﬁ}actices has been
remedied by the in effect. The mere
presen i stry does not justify the
continuation ofr\a\sount duty order when the injury is
e

n6t cause u r de practice which the duty is
<
@ ided to off

12
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Countervailing Duty Legislation,
the Trade Agreements Act and the Material
Injury Test Under section 104(b)

Prior to 1934, U.S. trade policy was based on the use of

benefitting products export the Uni States was

perceived as a technique for ing the U.S. tariff for the

particular products. 2 t was lo ultimately
led to the enactment é: a ouQServaiQ§> :i§ statute to
protect the effec e of th S. iff by offsetting or
<

"counterva gréign Subs which could compromise the

effect g@%
NN
/ on the Interpretation and Application of

Arti , 'XVI, and XXIII of the General Agreement on Tariffs
and Tr . .

2/ W. B. ¥elly, Jr., "Antecedents of Present Commercial
Policy, 1922-1934," in W. B. Kelly, Jr. (ed.), Studies in

United States Commercial Policy (Chapel Hill 1963).

3/ G. N. Horlick, "Current Issues in the Countervailing Duty

Law,” in H. M. Applebaum and A. P. Victor, The Trade Agreements
Act of 1979 -- Four Years Later (New York 1983), 7, 11. '

13
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In 1934, U.S. trade policy changed emphasis. The new

policy was based on negotiated reductions in tariffs and

most-favored-nation treatment for imports. 4/, Th
countervailing duty statute was not repealeg> b ionale

for the statute shifted from one of protect e
effectiveness of the tariff to one tect . producers
from "unfair” foreign competition.—-
[N]o U.S. manufacturer) fo-matter how
efficient . . . fwas] ysition
compete effectiv against-the su
resources of a foredgn governme
Even if a par ndustry Wz;i;b
i d oéiy margina by
dividual ers

0
r{h

i/ Af;:§§%6rld War II, this policy became institutionalized
in the creation of the General Agreement on Tariffs and Trade,
Oct. 30, 1947, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 187.

§/ M. J. Marks and H. B. Malmgren, "Negotiating Nontariff '
Distortions to Trade,” 7 Law & Pol'y Int'l Bus. 327, 347
(1975). The countervailing duty statute was amended to cover
duty-free merchandise by section 331 of the Trade Act of 1974.

14
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The United States practice of countervailing dutiable
imports automatically upon the receipt of a petition from a
complaining domestic industry was inconsistent with the

obligations of Article VI of the General Agfeement on Tariffs

and Trade. 6/ The GATT required that a ma
- <

be met for the domestic industry in the &G untry

injury test

before a countervailing duty co
United States agreed to negotiate i countervailing duty law

to provide a material injury t for dutiable imports. 8/

In 1974, an amendment ount ing duty law
authorized the Secrets f the Tre oWwaive the

;%>duti d g the four-year

,<§§§§§i§$%ermined that:

O

<E§§;ifhé8>icle vfﬁ%%iggz}zArr requires that the domestic industry
Y O

mportation must be materially injured or
threatene-'§1 \ fiaterial injury before the importing country

can im.."\ pervailing duties legitimately.
7/ grandfather clause for pre-existing legislation
pre bhed “the United States from being in violation of the

G;F\Q; Article VI of the GATT is subject to the Protocol of
Provisional Application which provides that Part II of the GATT
is subject to existing national legislation.) By the beginning
of the Tokyo Round of multilateral trade negotiations, however,
the United States had been relying on the technical defense of

pre-existing legislation for nearly thirty years.

8/ U.S. Congress, Comm. on Finance, 96th Cong., 1lst Sess.
11979).

15



16

o adequate steps had been taken to reduce substantially
or eliminate during such period the adverse effect of
a bounty or grant which he has determined is being
paid or bestowed with respect to any article or
merchandise; and

o there is a reasonable prospect that . . . successful
trade agreements will be entered into with reign
countries or instrumentalities providing for\the
reduction or elimination of barriers to or -eth
distortions of international trade; and

the imposition of the additional

countervailing duty orders in effect on January 1, 1980, as
long as the exporting nation was recognized by the Executive to

have undertaken the obligations of the code in its trading with
the United States. It is under this section that the current

investigation of castor o0il products from Brazil was conducted.

9/ 19 U.S.C. 1303(d)(1976). 6

19/ Title I, Section 101, of the Trade Agreements Act of 1979
amended the Tariff Act of 1930 by adding a new Title VII
thereto.
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The Statutory Directives
Under Section 104(b)

Hence, under the statute the Commission is directed to

determine whether the revocation of a countervailing duty order

in effect on January 1, 1980, would result in ma ial injury
or the threat of material injury to U.S.<}ndu T
Specifically, the statute directs thé C <§§i3§> determine
whether --
(A) an industry in the\United States
(i) would be materi \jured,
(ii) would be reatenec h ma i
injury, or
(B) the es nt ofan in gg;igb the
United s_yould be materially
3 of g& of the
e
»-t ;giifsf f the order
Igfi;ééifn this e are several requirements.
Fi the /statyte ovides that the Commission forecast
hether an ould be materially injured by reasomn of
imports erchandise covered by the order in the event

that er were removed. Thus, the Commission's analysis

is essentially prospective. 11/

ll/ By analogy, the standards applicable to an analysis of
"threat of material injury” in a Title VII investigation are

~ also relevant to a section 104 investigation. Specifically,
the Commission must not base its determination on mere

supposition or conjecture, or on speculative assumptions. See
S.Rept.No. 249, 96th Cong., 1lst Sess. at 88-89. Alberta Gas

Chemicals v. United States, 515 F. Supp. 780, 791 (C.I.T. 1981).

17
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Second, the same standards for determination regarding
causation under Title VII apply under section 104(b). The

Commission's mandate in this regard is clear: it is to

will be by reason of the imports covered by 5§e o

case, imports benefitting from a 1.72 percent
1979, 2.22 percent in 1980, and preli ily,\a net subsidy of
3.75 percent in 1981. 12/

Third, once a remed;al counter ng duty order is -
outstanding, under the stat ry fr , problems

experienced by domestic p

%hould no % tributed to

subsidized imports co order. \Indeed, the

Commission general a ed,<§§;é>t %%hold matter, that
industry has been

the duties have been

t subsidy estimated by the Department of
ual cash deposit required of importers (which

the net subsidy that was subsequently found)
nt during January 1982 through September 8, 1983,
0.82 percent since September 8, 1983, and preliminarily
determined to be a de minimis amount of .4 percent, which is to
be waived if in Commerce's final determination, the rate
continues to be less than .5 percent.

l}j 19 U.S.C. 1671(e)(a). See also C.J. Tower & Sons V.
United States, 71 F.2d 438 (C.C.P.A. 1934), the court held that
antidumping duties were not penalties. The same reasoning, by

analogy, applies to countervailing duties. Compare the Views
of the Commission, Unprocessed Float Glass from Belgium and

Italy, Inv. nos. 104-TA-11 and 12, USITC Pub. 1344 (February
1983), at 5. :

14/ See the unanimous negative determination in Unprocessed 18

Float Glass from Belgium and Italy ("Float Glass”), Inv. Nos.
104-TAA-11 and 12 (USITC Pub. 1344), February 1983 at 5.
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In determining the material effect of a countervailing
duty order on a domestic industry, the Commission has in
previous investigations considered the following factors: (1)

increased or
5 the trends
oY,

the amount of the duty, and whether the dut

decreased since imposition of the order, 1

&

in import volume and market share, 16/

N

- Q

8-9 and 11-13;
Galvanized Fab ggggig nits from Italy, Inv.
No. 104-TAA- Dec er 1981) (Views of
rs Calhoun, Stern, and Eckes)

. 104-TAA-6 (USITC Pub.
irman Alberger and

: ie
Youn n\gnd Eckes) at 5 and Certain
lan o. 104-TAA-3 (USITC Pub 1165) (July
f Chai berger and Commissioners Bedell and
5§£§§§8 the trend in the duty may also involve
¥, ch

es or trends in the underlying subsidies.
ke fact that a subsidy or a subsidy-derived

2 phased out has obvious importance to our
lysis. 1In this investigation, the trends in the

bsidy programs are declining. The government of

\TPI export credit program, and has also taken corrective
actions offsetting the preferential finance program for
exports. A recent arrangement with the IMF has had the effect
of phasing out subsidy programs as well.

16/ However, where revocation of the order would result in no
or little price effect, the Commission has given less weight to
the fact that the volume of the imports is increasing or may
increase, because such an increase could not fairly be
attributed to revocation of the countervailing duty order. See
Certain Spirits from Ireland, supra, n.4 at 8.

19
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and to what extent the imports compete with the domestic
product, and (4) the competitive advantage, if any, that the

imports would derive from the lifting of the duty. This last

factor is particularly relevant to the central quest of the

inhibiting price effect of the order on importggs a n
whether injury would occur if the countervaili <3§§§§>

were removed. }Z/

@
D

\&

er resulting from
is not always necessarily
e imported good, I am assuming
tigation in order to give the
pportunity to establish that there
owever, in some previous cases, the
so tiny that the Commission has
3 not provide an incentive for the
e price of the goods. See, e.g., Certain
and, supra, n.4 at 8. Similarly, where the

argin by which the imported product undersells the domestic
product, the Commission has found that the subsidized imports
were not causing or threatening to cause material injury. See,
e.g., Certain Zoris from the Republic of China, Inv. No.
303-TA-1 (USITC Pub. 787) (Sept. 1976) at 7; Unlasted Leather
Footwear Uppers from India, Inv. No. 701-TA-1 (USITC Pub. 1045)
(March 1980), Views of Chairman Bedell and Commissioners Moore
and Stern at 6 and Views of Vice Chairman Alberger and
Commissioner Calhoun at 14.

20
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Facts of this Case

The imported products subject to this investigation are
) hy@rogenated castor oil (HCO) and 12-hydroxystearic acid
(HSA). Both are castor oil derivatives. There has been
yirtually no production of castor oil in the United States

S

since 1973, when government price suppor tepr beans

1 su the United
zil. 9/

A fraction of the impdrted castor 1l is consumed in the

were terminated. 18/ All casto

States is imported, primarily from

U.S. production of HCQ and / How , castor oil
accounts for between ei y and ninet cent of the cost of

21/

producing HCO

tkgation, three domestic

> Hardesty of Jenkinstown,

has not exported castor beans since 1968, when the
barked on an industrialization program which included

the de lopment of the castor oil industry. Since that time,
Brazil has advanced vertically in the production of castor oil
products and exports only castor bean derivatives to the U.S.

market. (Report at A-24 and A-3.)
20/ Report at A-3.
21/ Post-~Hearing Brief filed on Behalf of Sociedad Algodocira

Do Nordeste Brasil (December 16, 1983) at 11. (Respondents'
Post-Hearing Brief.)

21
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Pennsylvania, terminated production of castor oil derivatives
in October 1980. ggj CasChem, Inc. of Bayonne, New Jersey,
has withdrawn from merchant bulk sales of HCO and HSA, but
remains a specialty supplier of the domestically-produced
products. It markets imported products for<the (balk product
market. 23/ As a result, it is a si i <§i@3§§ of HCO,
and almost an exclusive importer of HSA. 4/ e Yemaining

[

22/ Report at A-8.
production in 1974
growing castor beans

‘® by these other
record indicating

CO and HSA because of
estimony that the HCO/HSA
th potential. (Transcript at
nt's Post Hearing Brief at 1,

tter from Paul H. Elkins, Vice
<€asChem, Inc., to Sheila Landers, Office

he bulk product, and that removal of the countervailing duty
order would not affect the Brazilian advantage in production of
HCO and HSA to any extent. See January 17, 1984, memorandum to
file from H.L. Gooley, Office of Economics, USITC.

24/ See Memorandum from the General Counsel, Certain Castor
0il Products from Brazil, January 13, 1984. Also, Report at
A-8 .

22



23
domestic producer, Union Camp Corp., Wayne, New Jersey,

produces HCO and HSA in its Dover, Chio plant. gé/ Union Camp

Corp. also imports HCO and HSA from Brazil. 26/

&\%

25/ Report at A-8.

the subsidized merchandi , ¢ stry in
"appropriate circumstange hble legislative
guidance on the f : T tances. Previous

Commission pract
percentage of d

ors as the
represented by the producers
g ﬁbmestic producer has
o00ds to benefit from the

’\\.‘) within the marketplace; and

&> related domestic producer

that is, whether it is being
tition. The Senate Report on the
ade Agreements Act of 1979 gives an
ts\of related U.S. producers not competing
roduction as an example of a situation in
donvis appropriate. Senate Finance Committee
at 83. Since 1982, CasChem has become

an be argued that the company could be excluded under
the related parties provision. Alternatively, it might be
argued that since CasChem constitutes more than half of
domestic production of HCO, excluding CasChem would result in a
distorted view of the condition of the HCO domestic industry.
Whether or not CasChem is considered a related party, any
analysis of the facts in this case discloses that the inclusion
or exclusion of a domestic producer from the industry is
immaterial, and the industry would not be affected by the
revocation of the countervailing duty order.
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Condition of the Domestic Industries and
Causation of the Domestic Industries' Difficulties

The domestic producers in this investigation have

experienced economic and financial hardship during the entire

period under investigation. Their market share has de

S

production and shipments have declined, g§f and \op

eased, 27/

losses were reported in 1980, 1982 and

period. 29/ None of these difficulties,

be

attributed to subsidized imports
countervailing duty order has been\i g any

injury related to these import

industry has argued that the Department of
ation may not fully reflect the subsidization

p ts. The Commission has no statutory authority
to look behind the Commerce Department's annual reviews
conducted under section 751(a) of the Tariff Act. The
bifurcation of functions between the Commission and the
administering authority has been upheld by courts whenever put
into issue. Compare, Manuli Tape, Inc., et al. v. Daniel
Minchew, Chairman of the United States International Trade
Commission, et al., Civil Action 77-1152, U.S. District Court
for the District of Columbia (Memorandum Order, July 20, 1977).

24
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Rather, an analysis of the conditions of competition
bétween~Brazilian and domestic producers indicates thatA
Brazilian products enjoy considerable cost advantages due to
the location of the raw material for the products in Brazil, 31/

lower costs of production due to vertic%%>int tion, 32/
lower labor costs, 33/ and lower transpo £§j§§§§§3§ to the

principal U.S. regional markets. In € Brazilian

castor oil industry enjoys a comparatiwe\advawmtage over U.S.

This comparative learly de strated in an

analysis of pricing o one domest ucer and major
importers. Impor zz§§§§é§P§>HSA ugggggo d the domestically
produced produ ins n, fﬁlly exceeding the
Brazilian s -.Q es d quarter of the period
ted / rices of one domestic producer
A O§§§§
31/\@% t ar Ac340
S S
32/ Repo .

t“"A-33. Post Hearing Brief filed on behalf of

34/ Report at A-33 - A-36. While exact figures are
confidential, input and freight cost advantages alone surpassed
the amount of the Brazilian subsidies throughout the period
under investigation.

35/ Report at A-29, A-30, A-31. Exact figures are
confidential. Furthermore, these margins of underselling were
even greater than the amount of the actual duties collected.
See note 12 supra.
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are compared with a major importer of the Brazilianm product,
margins of underselling ranged between two and five times more

than the Brazilian net subsidies. Similarly in the case of

HSA, margins of underselling ranged between thre
six times more than the net subsidies. 3&5
‘domestic producer are compared with import

domestic producer, the margins of ell

higher. 37/ Clearly, the ability of the\Brazilian producers

§§/ Report at A-29,A-30, A-31.

37/ See Report at Table 14 and Table 15, pp. A-29, A-30, A-31.
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No Material Effect of the
Countervailing Duty Order

The minimal amount of the duty deposited by importers over
the course of the period reviewed in this investigation has
already been discussed. §§j Significantly, 'nce December 24,

1981, the cash deposit required was aC meré cent. This

amount dropped to .82 percent in and in March

ina finding of a de

, no duty will be

et sidy from 1.72 percent to
&

giig@ investigation was indefinite
in ' woul %g;§§§>affected by the revocation of the
out§§§;§§;g ounter %?Z§§E>duty order. 40/ Furthermore, the
nt of §g§§§%> ecently announced a policy to eliminate

subsidie sCQmanufacturing sector as part of economic
NN
N\

38, e€ note 12, supra.

39/ See Report at A-6, also Memorandum from the General
Counsel regarding Certain Castor 0il Products from Brazil,
January 13, 1984.

40/ Unclassified cable from American Embassy, Brasilia, to the
Secretary of State, Washington, D.C., January 1984. Presumably
this is because of the Brazilian Government's policy of
imposing an export tax on certain products to offset any
exchange rate. advantage occurring after currency devaluation.
See Transcript at 135.
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austerity measures resulting from recent negotiations with the
International Monetary Fund. 41/
In light of these assurances and the phase-out of the

subsidies, the decline of the duty amount and the ct that

soon no duty will be assessed, as well as the subst

margins of underselling which far surpass th it
is reasonable to assume that the cont f s order
would have no inhibiting price effect on i rte of castor

oil products. Hence, the imports would derive no competitive

It is also unlikely extensionder would
have an appreciable e domeségzlﬁga stries' market

the volume of imports

advantage from the lifting the d

onsiderably from 1980 to

joyed by Brazilian producers
<§:§§an the Brazilian product
crease in the level of imports,
as because domestic producers imported
ies of the product. 43/ Similarly,

nereases arket share belonging to the Brazilian imports

il/ January 9, 1984 submission by respondent SANBRA.

42/ See Report at Table 11 and Table 12, p. A-25.

43/ See Report at Table 11 and Table 12, p. A-25.
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for both products, especially in 1982, was so substantial that
the marginal duty was clearly not a factor. 44/ When the

level of Brazilian imports dropped off in 1983, and prices

consequently increased, this was because of a

castor beans in Brazil, not because of gsunt-

The Consequences of the:
Ma jority Determination

Section 104(e) of the ade Agree ts Act provides that

"Whenever any term which is\de d in section 771 of the

Tafiff Act of 1930 is d in ectiof,

meaning as when it i <>tit1e giiib at Act."” Section
771(7)(A) provide §§z§§§§> term 'm al injury' means harm
?al, or unimportant.” The

oses that the effects, if

record pof i igation
s ;§§;3§g%-u erva g;éign y order on the competition
: Cii;;;:éijm tic uced HCO and HSA have been
inco e

as the same

which is not c ial

ntk iqg erial, or unimportant. There is nothing

<i§iz:§i2in the re suggest that the revocation of the order would
ave re consequence either. Indeed, the entire
<::::;;z> investigation has shown that the competition in the United

States for sales of HCO and HSA could not be materially

44/ See Report at Table 13, p. A-27.
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affected by the amounts of money that are repreéented by either
the cash deposits made by importers or the net subsidies

calculated by the Department of Commerce. ééj

Since the countervailing duty order has not n a factor

in the competition between products importqg>fr]f‘3:

those produced domestically, and since its r atuéi> ould not
have had any effect on future compet ,<§§%S§§> of the HCO

and HSA covered by the countervailing duty\order may be legally

aggrieved by the majority deter , but they are not

economically disadvantageé§§§§;:. over t\ef Brazil has
been denied an expectan erest in a s 4(b) material
injury investigation ch <i;came titled by becoming a

1 c@éﬁsidies and
prio ffective date of the

‘the Commission's decision

L] N
Qg;:§§> azilian imports of HCO and HSA in

& e clear loser in this investigation is
mmerce. The Commission's majority decision
to continue applying its limited resources to

conduct more> annual reviews of the microscopic countervailing

duty order on castor oil products from Brazil.

45/ Compare, transcript of the January 18, 1984, staff
briefing prior to the Commission vote in this investigatiom.
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INFORMATION OBTAINED IN THE INVESTIGATION
Introduction

On July 17, 1981, the United States International Trade Commission
received a request 1/ from the Government of Brazil for an investigation under
section 104(b)(1l) of the Trade Agreements Act of 1979 (19 U.S.C. 1671) to

be materially retarded by reason of imports of certai
from Brazil if the outstanding countervailing dut
castor oil products were to be revoked. 2/ Accor , tember 21,
1983, the Commission instituted investigatio 4~ Certain Castor
0il Products from Brazil. :

Notice of the institution of the Commission*s\investigation was given by
posting copies of the notice in the dfifice of the retary, U.S. International
Trade Commission, Washington, D.C., and by publishing the notice in the
Federal Register on October 5, 83 (48 F 45479) . A public hearing in

connection with the investigation was he]l Dece 1983, and the
Commission voted on the investigat during a p overnment in the
Sunshine”™ meeting on January 8 &

The products subject inv tigation§;r§>hydrogenated castor oil
(HCO) and 12-hydroxystearig €d for in items 178.20 and

490.26, respectively, o

)y oq%
Sc?§2t§>s the United States (TSUS).

at are of concern in this investigation
s 1974) to the United States Tariff

the Trade Agreements Act of 1979 [Public Law 96-39]
act provided, in sec. 104(b), that "In the case of a

@5 to merchandise which is the product of a country under the
Agreement, and which is in effect on January 1, 1980, . . . the Commission,
upon the request of the government of such a country . . . submitted within 3
years after the effective date of title VII of the Tariff Act of 1930 [Jan. 1,
1980] shall . . . commence an investigation to determine whether an industry
in the United States would be materially injured, or would be threatened with
material injury, or the establishment of an industry in the United States
would be materially retarded, by reason of imports of the merchandise covered
by the countervailing duty order if the order were to be revoked." The
request from the Government of Brazil was such a request.

3/ A copy of the Commission's notice of the investigation and scheduling of
the hearing is presented in app. B. Also included in app. B is a copy of the
calendar of witnesses at the Dec. 8, 1983, hearing. :
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Brazil provided subsidies to manufacturers and/or exporters of HCO and HSA. 1/
The Union Camp complaint was forwarded to the Department of the Treasury,
which instituted a countervailing duty investigation (under sec. 303 of the
Tariff Act of 1930) after receipt of a formal petition from Union Camp on
April 30, 1975 (40 F.R. 18814). On September 11, 1975, Treasury "tentatively
determined" that benefits have been received by the Brazilian manufacturers/
exporters of HCO and HSA which may constitute bounties or grants Subse-

quently, on March 16, 1976 (41 F.R. 11018), Treasury determined t exports
of HCO and HSA from Brazil did receive bounties or grants w1th1n eaning
of section 303 of Tariff Act of 1930. The net amount of 11.3
percent of the f.o.b. or ex-works price to the United States nd \HSA

from Brazil. 2/

On May 17, 1979, Treasury published its notic
(44 F.R. 28790) that the net amount of the subsidy had
percent; it was then reduced again to 8.5 percent
F.R. 55825). 3/ Since 1980, the Department of
complete annual reviews (for 1979 and 1980) any
1981) of the countervailing duty order on~certa tor oil ucts from
Brazil. Details of Commerce's annual reviews are esented t section of
this report entitled The Nature and Extent Subsidies. <::t>

ral Register
ed to 9.6

Description and uses

Castor oil. ——Althoug
gation, the followin
cultivation is giv

essary background for
understanding the

. industry producing HCO and
oth of which are castor oil

ted to countries such as Brazil and India,
e necessary manual harvesting and hulling.

~8. Government sponsored the domestic production of
beans because of the defense value of castor oil. Domestic production

1/ A copy of Union Camp's letter is presented in app. C.

2/ Copies of Treasury's preliminary and final Federal Register notices are
presented in app. D.

3/ Treasury's notices of its declarations of the amounts of the Brazilian
bounties and grants are presented in app. E.

4/ Imports of castor oil during that period averaged about 50,000 metric
tons annually.
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However, with the ending of meaningful Government price supports in 1973, the
once-sizable U.S. production of castor beans dropped to almost zero by

1974, 1/ Thus, all of the crude castor oil currently consumed in the United
States is imported, primarily from Brazil and India. In January-October 1983,
Thailand, previously a relatively minor source of castor oil, also became a
major source of the product.

‘Castor o0il is recovered from the castor beans by the
presses or expellers (continuous, mechanical screw presses)
solvent extraction. The beans yield an oil which i
slight characteristic odor. At one time castor oi
medicinal purposes as a laxative and as a "cure all"”
ailments. However, castor oil is now almost e
raw material in the preparation of chemical d

e of hydraulic

about 90-percent ricinoleic acid with &
variety of processing techniques to tra
Processing treatments for crude castor o
genation, dehydration, thermal decompositio kali
Chemicals produced from crude casto

n it into various products.
ation, hydro-
, and oxidation.
protective
tics, pharma-

NN

coatings, lubricants, surfactan ulic flul«

ceuticals, and other miscel oducts squing nting ink, insect-
o

icides, and paper coatings.

Only a small fractid stor Sumed industrially in the

United States is used g;ﬁ CO or st is used in the protective
coating 1ndustry (pa : shes, 1ls) or for sebacic acid
production. PQ : c:StO' recent years were as shown in
table 1. %

able —-Castlor oil: ngiEiports, by sources, 1980-82, January-

Oct b , and January-October 1983

n thousand of pounds)

January-October

1980 1981 " 1982 -
‘ : 1982 : 1983
Brazil--———-——-- - 83,916 : 86,576 : 54,168 : 46,975 : 40,957
ndig—————---—-—co : 8,685 : 0 : 7,644 : 7,644 8,715
hailand-—-—-—--eaecu-- : 0 : 0 : 2,863 : 2,202 : 8,126
Ecuador-——————————————: 1,217 2,427 0 : 0 : 0
All other-————-——-nu—- : ‘ 388 : 38 : 23 : 23 0
Total-——-——-————- : 94,206 : 89,041 : 64,698 : 56,844 : 57,798

Source: Compiled from official statistics of the U.S. Department of
Commerce.

1/ Kirk-Othmer, Encylopedia of Chemical Technology, vol. 5, 3rd ed., 1979.
Also see U.S. import section of this report for a further explanation of why
the U.S8. producers of HCO and HSA import only castor oil and not castor,beans.
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HCO and HSA.--HCO and HSA, which are the only castor oil products subject

to the countervailing duty order in question, are both hydrogenated castor oil
products.

Hydrogenation is accomplished by pumping hydrogen gas into the crude
castor oil at a high temperature. Depending on the type of hydrogenation, the
products which result are HCO, HSA, or methyl esters of HSA. CO is a hard,
amorphous waxy product (light in color) with a melting point of\about 80° to
82° C. HCO can be further processed to produce HSA, which is

Both HCO and HSA are used primarily for the manufacture o
lubricents, though some amounts go into certain barjiy
electrical insulation material. The two products
form. HCO and HSA have different physical chars :
tures, which makes each product more suitable for use
than the other. For example, HCO provides §
inclusion of 51ycer1ne in greases, which p
the more expensive HSA provides a fibrous s
allows the incorporation of other fat acxds
nature in greases, it is used in applications
a necessary trait.

in applications
bructure and the
benefits. However,
e in complex greases and
duse O 51ycer1ne—free
impe ss to water is

To a certain degree, HCO any HSA i acid which is
g ro low fats, is used in

lubricants, though it is not 4s
lubricants as HCO or HSA. Mi
used as heavy-duty lubricé
over 20 lubricant form

: du@y, high-temperature
5 nd HCO and HSA are often
nt stearic acid). There are

8.20 of the TSUS, with a column 1

2\of, duty of 5 cents per pound. 2/ The column
epcent ad valorem. 3/ HSA is classified under
olumn 1 (most-favored-nation) rate of duty of
bumn 2 rate of 20 percent ad valorem. The

A was not changed during the Tokyo round of the
ions (HTN) Thus, 1mports of HCO and HSA from

1/ See app. F for a discussion of the substitutability of stearic acid for
HCO and HSA.

2/ The rates of duty in col. 1 are MFN rates, and are applicable to imported
products from all countries except those Communist countries and areas
enumerated in general headnote 3(f) of the TSUS. However, such rates would
not apply to products of developing countries which are granted preferential
tariff treatment under the Generalized System of Preferences (GSP) or under
the "LDDC" rate of duty column.

3/ The rates of duty in col. 2 apply to imported products from those
Communist countries and areas enumerated in general headnote 3(f) of the TSUS.

A-4



A-5
rate rather than at a preferential rate. 1/ Neither HCO nor HSA is eligible
for duty-free treatment under the GSP. 2/ :
The castor oil that is imported to produce HCO and HSA has a column 1

rate of duty of 1.5 cents per pound. However, most of this castor oil is
entered free of duty under the GSP.

The Nature and Extent of the Subsidie

The first countervailing duty determination S% castor oil
products from Brazil (Mar. 16, 1976) found the fo ing s
countervailable: 3/ _

s an

(a) granting to manufdctu
exporters ta

redits u export;
(b) income tax rey

f:u s; and
(c) pteferégiigibfi : g . <§§§§2§>
N

The Department of th e\g 's fovesti so concluded that there
were no Brazilian Governme 1tcols ) promoting artifically high prices for

<
The Department g C\€ : 3 two complete administrative
reviews (covering.l g : : eliminary review (for 1981) of the
countervaili astor oil products from Brazil. The
results o ws” are as follows:

)

1/ The preferential rates of duty in the "LDDC" column reflect the full U.S.
MIN concession rates implemented without staging for particular items which
are the products of least developed developing countries, enumerated in
general headnote 3(d) of the TSUS. Where no rate of duty is provided in the
"LDDC" column for a particular item, the rate of duty provided for in col. 1
applies.

2/ The GSP, under title V of the Trade Act of 1974, provides duty-free
treatment of specified eligible articles imported directly from designated
beneficiary developing countries. GSP, implemented by Executive Order No.
11888 of Nov. 24, 1975, applies to merchandise imported on or after Jan. 1,
1976, and is expected to remain in efféct until Jan. 4, 1985. Provisions of
the GSP are given in general headnote 3(c) of the TSUS. '

3/ T.D. 76-80, 41 F.R. 11018 (app. D). A-5



Review period

(1) Jen. 1, 1979-Dec. 31, 1979

(published in the Federal Register of

Dec. 24, 1981, 46 F.R. 62487). 1/

(2) Jan. 1, 1980-Dec. 31, 1980

(published in the Federal Register of

Sept. 8, 1983, 48 F.R. 40534). 1/

(3) Jan. 1, 1981-Dec. 31, 1981
(published in the Federal/Regis
Oct. 25, 1983, 48 F.R. A9 QJ

3
o

Determination

(1) Final determination.--Counter-

ling duties were reduced to 1.72
percent ad valorem for material
exported after Dec. 7, 1979,

through Dec. 31, 19
unliquidated entries
prior to Dec. 7,
to be liquidated g
prior instructi
deposit rate

e net subsidy for the

&
perce
S
) (gg;ig":ry determination.--The
&

was 3.75 percent ad val-
Because of changes in the

e
zilian subsidy programs,
@ 2
<

mmerce preliminarily determined
the potential subsidy for purposes
of the cash deposit of estimated
countervailing duties to be 0.40
percent. Since Commerce considers
this deposit rate to be de
minimis, the cash deposit for
castor oil products was waived on
all shipments entered after the
date of publication of the final
review.

1/ Sgmmerce's Federal Register notices of its annual reviews are presented

in app. G.

The latest Commerce preliminary review (for 1981) concentrated on 10

alleged Brazilian export subsidy programs.

Of the 10 programs investigated, 5

programs were preliminarily found to be of potential benefit and subject to

countervailing duties.

Details of these five programs found to be counter-

vailable in Commerce's most recent review follow.
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Preferential financing for exports

Under this program, companies are declared eligible by the Department of
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